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MrRDEB — Manslaughter — Repeal  op  Statute — Habeas  Corpus. — The  petitioner  wasf 
indicted  on  March  15,  1881,  for  a  murder  alleged  to  have  bean  committed  onftlajr  23, 1880, 
trie<l  under  such  indictment,  found  cuilty  of  murder,  and  sentenced  to  a  life  imprisonment. 
Such  juds^ent  of  conviction  was  suosequently  reversed  by  the  supreme  court,  and  the  cause 
remanded  to  the  lower  court,  for  the  reason  that  after  the  commission  of  the  offense  the  le^- 
i?l  iture  had  so  amended  the  statute  concerning  murder  as  to  render  it  impossible  for  the  peti- 
tioner to  be  convicted  of  such  crim*».  HchU  that  neither  such  amendment  nor  reversal  re- 
I^aled,  quashed  or  rendered  void  such  indictment  as  a  pleading;  that  upon  the  going  down  of 
vucb  case  to  the  lower  court  the  petitioner  could  be  tried  and  convicted  under  such  indictment 
f"r  manslaughter,  but  that  a  judgment  for  manslaughter  rendered!  upon  the  former  verdict 
convicting  the  petitioner  for  murder,  without  a  re-trial  under  the  indictment,  was  absolutely 
voil,  and  that  the  petitioner  was  entitled  to  his  discharge  from  an  imprisonment  thereunder 
uprjn  habeas  corpus. 

Petition  for  a  writ  of  habeas  corpus.    The  opinion  states  the 
facts. 

Beck,  C.  J.  The  petitioner  was  indicted  for  the  murder  of  one 
George  "Wolf,  alleged  to  have  been  perpetrated  on  the  23d  day  of 
May,  1880.  The  indictment  was  found  by  the  grand  jury  on  the  \  5th 
day  of  March,  1881,  on  which  he  was  tried  at  the  special  November 
term  of  the  district  court  of  Arapahoe  county,  1881,  found  **  guilty 
of  murder  as  charged  in  the  indictment,"  and  sentenced  to  impris- 
onment for  life  in  the  state  penitentiary.  A  writ  of  error  to  the: 
judgment  was  prosecuted  to  this  court,  and  at  the  April  term,  1883, 
we  reversed  the  judgment  and  remanded  the  case,  for  the  reason 
that  after  the  commission  of  the  offense  the  legislature  had  so  amended 
the  statute  concerning  murder  as  to  alter  the  situation  of  the  pris- 
oner to  his  disadvantage,  without  a  saving  clause  as  to  the  repealed 
provisions,  thus  making  the  law  ex  post  fado,  as  to  the  case  of  the- 
petitioner. 

The  petition  is  demurred  to  by  the  attorney-general  on  behalf  of 
the  people,  and  it  is  stipulated  by  counsel  representing  the  respect- 
ive parties  that  the  cause  be  heard  upon  this  demurrer,  and  that  the- 
record  upon  the  writ  of  error  of  Garvey  (the  petitioner)  v.  The  Peo- 
ple recently  heard  and  determined  in  this  court,  together  with  the 
judgment  of  the  district  court  of  Arapahoe  county,  subsequently 
rendered,  denying  the  motion  to  quash  the  indictment  and  entering: 

Ho.  a  .—1,  1 
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judgment  upon  the  former  conviction,  be  considered  as  a  part  of  the 
present  petition  for  A- .writ  of  habeas  coitus. 

Upon  thereturq  o5  the  record  into  the  district  court  the  petitioner 
moved  to  quash  tli^  indictment,  upon  the  ground  that  it  was  insuf- 
ficient in  law,  as-  appeared  from  the  judgment  of  reversal.  The 
petition  alleij'oithat  the  court  denied  the  motion  to  quash,  and  gave 
judgment  en  the  same  verdict  without  any  further  trial  of  the  pris- 
oner, that  he  be  confined  in  the  state  penitentiary  for  the  term  of 
eight  years.  Upon  this  judgment  the  prisoner  was  committed  to  the 
penitentiary,  where  he  still  remains  in  confinement,  and  to  be 
releai>ed  from  which  he  has  sued  out  from  this  court  the  presen  writ 
of  habeas  corpus. 

The  judgment  complained  of  is  a  judgment  for  manslaughter. 

The  grounds  of  the  present  application  appear  to  be :  First,  That 
the  condition  of  the  law  applicable  to  the  ease  of  the  prisoner  at  and 
since  the  time  of  his  trial  for  murder,  has  been  such  that  he  could 
not  lawfully  be  tried  for  any  offense  charged  in  the  indictment  in 
question.  Second,  That  the  action  of  the  district  court  ip  pronounc- 
ing judgment  for  manslaughter  without  a  trial  by  jury  was  without 
jurisdiction,  and  therefore  null  and  void. 

Upon  the  first  proposition  it  is  contended  that  the  repeal  of  the 
provisions  of  the  law  of  homicide,  above  alluded  to,  quashed  the 
indictment,  or  left  it  in  the  same  condition  it  would  have  been  if  no 
law  authorizing  an  indictment  for  murder  had  ever  existed.  That  if 
this  bo  true  there  could  be  no  record  in  the  district  court  upon  which 
punishment  for  any  offense  charged  in  the  quashed  indictment  could 
1)0  inflicted.  The  repeal  of  the  statutory  provisions  had  the  same 
effect  upon  the  indictment  as  if  a  demurrer  thereto  had  been  sus- 
tained on  the  ground  that  it  charged  no  crime.  There  could  not  be 
a  conviction  of  manslaughter,  because  it  was  quashed  in  toio,  and 
not  in  part  only.  A  demurrer,  it  is  argued,  would  not  have  been  sus- 
tained as  to  the  charge  of  murder  and  overruled  as  to  the  charge  of 
manslaughter  involved  in  the  allegations  constituting  murder,  but 
the  indictment  would  have  been  quashed  and  the  prisoner  dis- 
charged. 

Much  prominence  is  given  the  proposition  that  an  indictment,  or 
any  pleading  under  a  statute  which  is  repealed  after  the  filing 
thereof,  is  for  all  purposes  absolutely  null  and  void. 

The  act  amending  the  criminal  code  was  approved  March  1, 1881, 
and  while  it  did  not  go  into  effect  until  after  the  filing  of  the  indict- 
ment on  the  15th  day  of  March,  1881,  still  the  amendment  of  the 
statute  did  not  wholly  repeal  or  annul  the  indictment.  The  law  of 
homicide  was  not  repealed.  Two  sections  concerning  the  punish- 
ment of  murder  were  repealed,  but  no  change  was  made  in  the  pro- 
visions relating  to  manslaughter.  This  is  but  a  lower  grade  of  the 
same  offense,  or  a  constituent  part  of  it,  and  necessarily  committed 
in  the  perpetration  of  a  murder.  It  is  held  in  this  class  of  cases 
that  a  count  properly  framed  for  the  higher  grade  of  offense  contains 
all  the  essential  elements  of  a  count  for  the  minor  offense.    In  illus- 
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tration  of  this  principle  it  was  said  in  Commonwealth  v.  Harney,  10 
Met.  425,  that  an  indictment  for  murder  or  manslaughter  contains  a 
full  and  technical  charge  of  an  assault  and  battery. 

But  it  is  further  contended  that  the  eflfect  of  the  legislation  referred 
to  was  to  abolish  the  offense  of  murder,  so  far  as  the  petitioner  is 
concerned,  and  this  being  done,  he  could  not  be  convicted  of  man- 
slaughter upon  this  indictment;  for  while  manslaughter  is  included 
in  every  indictment  for  murder,  there  was  hero  no  indictment  for 
murder,  and  it  cannot  be  said  that  one  crime  contains  another  when 
there  is  no  containing  crime,  or  that  an  indictment  for  murder  includes 
manslaughter  when  there  is  no  such  offense  as  murder. 

It  would  seem  to  be  an  extravagant  proposition,  that  as  to  the 
petitioner,  there  is  no  such  offense  as  murder.  As  stated  in  Garvey 
V.  The  People,  supra,  there  remained  unrepealed  of  the  law  of  hom- 
icide, in  addition  to  the  provisions  relating  to  manslaughter  and  its 
punishment,  the  sections  defining  the  crime  of  murder,  providing 
the  form  of  indictment  and  imposing  the  death  penalty  upon  such 
as  should  be  convicted.  True,  the  change  made  was  such  that  the 
petitioner  could  not  be  lawfully  convicted  of  murder,  but  there  ex- 
isted no  space  of  time  wherein  the  crime  of  murder  was  not  an 
indictable  statutory  offense.  The  statutory  definition  of  the  crime 
of  murder  was  substantially  the  common  law  definition  as  given  by 
Blackstone  and  Coke:  4  Bl.  Com.  195.  The  same  was  true  of  the 
form  of  the  indictment  under  the  statute.  It  was  substantially  the 
common  law  form. 

The  statutory  definition  of  manslaughter  was  the  same  as  defined 
at  common  law:  4  Bl.  Com.  191.  The  law  of  manslaughter  was 
amended  in  1883,  but  there  was  a  saving  clause  as  to  all  cases  pend- 
ing, so  that  the  ariiendment  does  not  affect  the  petitioner.  Ifow, 
counsel  for  petitioner  say:  *'  It  is  admitted  that  in  every  valid  indict- 
ment for  murder,  voluntary  manslaughter  is  also  contained;  but  not 
in  an  indictment  that  has  been  quashed,  repealed  or  rendered  void 
as  to  the  murder  therein  charged." 

But  the  indictment,  as  a  pleading,  has  never  been  quashed,  repealed 
or  rendered  void,  either  by  legislative  action  or  by  the  order  of  any 
court.  The  fact  that  circumstances  have  transpired  since  the  offense 
vascommitted,  which  render  the  charge  of  murder  therein  contained 
inapplicable  to  the  case  of  the  petitioner,  does  not  necessarily  dis- 
chai-ge  him  of  manslaughter,  which  is  a  lower  grade  of  the  same 
offense.  His  liability  to  answer  for  the  latter  does  not  depend 
alone  on  the  principle  that  it  is  an  included  offense,  but  that  it  is 
charged  in  the  indictment  as  well.  We  apprehend  that  the  true  tests 
in  such  a  case,  by  which  to  determine  the  validity  of  the  indictment 
are:  Is  the  offense  for  which  the  conviction  is  sought  included  in 
the  crime  charged  in  the  indictment,  and  if  so,  is  it  sufficiently 
alleged? 

Our  constitution  provides  that  in  criminal  prosecutions,  the 
accused  shall  have  the  right  to  demand  the  nature  and  cause  of  the 
accusation  against  him^  which  is  nothing  more  than  was  required  by 
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the  rules  of  tlie  common  law.  We  have  seeu  that  the  statutory  defini- 
tions of  murder  and  of  manslaughter,  as  the  same  remained  unre- 
pealed after  the  legislature  of  1881,  were  synonymous  with  the  com- 
mon law  definitions  of  the  same  offenses,  and  since  the  statute 
requires  all  trials  to  be  conducted  according  to  the  course  of  the 
common  law,  except  where  another  mode  is  pointed  out  in  the  crim- 
nal  code,  we  may  safely  test  the  sufficiency  of  this  indictment  by 
its  principles. 

At  common  law,  the  words  "murder"  and  "manslaughter," ap- 
pear to  have  been  terms  employed  to  designate  different  grades  of 
the  same  offense,  viz:  the  felonious  killing  of  a  human  being.  All 
that  distinguished  one  grade  from  the  other,  were  the  words, 
** malice  aforethought:  Bishop  Stat.  Cr.  Sec.  468. 

In  his  work  on  criminal  procedure,  vol.  2,  sec.  576,  Mr,  Bishop 
says :  "  Whether  murder  and  manslaughter  are  to  be  called  two 
crimes,  or  one,  is  matter  only  of  words,  not  of  ideas." 

Certain  crimes,  including  murder,  were  arranged  in  grades,  one 
above  another,  and  each  higher  offense  or  grade  of  an  offense,  was 
said  to  contain  all  that  was  embraced  in  the  one  next  lower,  and 
something  more.  It  was  not  necessary  that  the  indictment  for  any 
offence  should  specify  the  name  of  the  offense,  provided  it  was  in 
other  respects  sufficient,  and  in  this  class  of  crimes,  whatever  the 
offense  alleged  in  the  indictment,  there  might  be  a  conviction  of  any 
other,  if  within  the  words  of  the  allegation. 

Mr.  Bishop  says  the  indictment  for  the  higher  form  of  the  offense 
would  almost  necessarily  be  in  such  language  as  to  include  the  lower, 
and  referring  to  the  subject  of  murder,  says:  *'AVe  have  already 
considered  what  in  general  terms  is  the  distinction  between  the 
indictment  for  murder  and  for  manslaughter;  ithe  former  merely 
requiring  some  allegations  added,  which  are  not  in  the  latter.  In 
other  words  the  indictment  for  murder  being  found  on  the  statute 
which  divided  felonious  homicide  into  the  two  degrees  of  murder 
and  manslaughter  must  contain  those  statutory  terms  which  distin- 
guish the  higher  from  the  lower:  2  Bish.  Crim.  Pro.,  sees.  57G, 
640;  1  Bish.  Crim.  Pro.,  secs.416,  417,  418;  1  Bish.  <  rim.  Law,  798. 

Mr.  Wharton  illustrates  it  as  follows:  *' Thus  if  A  be  charged 
with  feloniously  killing  B  of  malice  prepense,  and  all  but  the  fact 
of  malice  prepense  be  proved,  A  may  clearly  be  convicted  of  man- 
slaughter, for  the  indictment  contains  all  the  allegations  essential  to 
that  charge.  A  is  fully  apprised  of  the  nature  of  it,  the  verdict 
enables  the  court  to  pronounce  the  proper  judgment,  and  A  may 
plead  his  acquittal  or  conviction  in  bar  of  any  subsequent  indict- 
ment founded  on  the  same  facts":   1  Wharton  Crim.  Law,  sec.  627. 

In  McPherson  v.  The  State,  29  Ark.,  225-233,  the  court  saj^s: 
"An  indictment  for  murder  charges  also  all  the  lower  grades  of  fel- 
onious homicide,  and  a  conviction  for  manslaughter  may  be  had 
upon  it." 

No  objection  has  been  raised  as  to  the  form  of  the  indictment  in 
the  present  case,  so  far  as  the  charge  of  murder  is  concerned,  and 
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we  feel  warranted  in  sayinpc  that  if  any  indictment  in  the  common 
l'\w  form  contains  all  tho  allegations  esssential  to  the  charge  of  man- 
slaughter, then  the  indictment  in  this  case  is  sufficient  to  sustain  a 
conviction  of  that  offense.  If  the  proposition  of  petitioner's  coun- 
sel was  to  be  conceded  that  the  amendment  of  the  statute  abolished 
the  crime  of  murder  so  far  as  tho  prisoner  is  concerned,  the  force 
of  the  proposition  is  expended  when  it  is  declared  that  he  cannot  be 
lawfully  convicted  of  that  grade  of  crime. 

But  murder,  as  a  criminal  offense  was  not  abolished,  and  being 
primarily  charged  in  the  indictment,  and  the  indictment  being  suf- 
ficient in  form,  it  follows  under  the  authorities  cited,  that  the 
offense  of  manslaughter  is  substantially  charged  therein. 

In  so  far  as  the  terms  descriptive  of  the  offense  in  the  present 
case  exceed  the  de8crif)tion  of  manslaughter,  they  do  not  vitiate  the 
indictment,  but  may  be  treated  as  surplusage:  1  Bish.  Crim.  Pro. 
Sees.  478,  479. 

It  was  held  in  Reed  v.  The  State,  8  Ind.  200,  that  in  an  indict- 
ment for  a  homicide  charging  murder,  but  defective  as  to  that 
grade  of  crime,  the  word  **  murder"  might  be  rejected  as  surplus- 
age, and  the  prisoner  put  upon  his  trial  for  manslaughter.  The 
same  rule  was  announced  in  Dios  v.  The  State,  7  Blackf.  20,  re- 
specting the  words  ''with  malice  aforethought." 

The  indictment  in.  the  case  at  bar,  though  not  defective  in  form  as 
to  the  higher  offense  or  grade  of  the  offense  charged,  charges  an 
existing  statutory  grade  of  homicide,  of  which  the  petitioner  cannot 
bo  convicted.  But  there  is  no  force  in  tho  suggestion,  that  if  ])ut 
upon  trial  for  manslaughter  and  the  evidence  should  disclose  that 
the  killing  Tvas  perpetrated  with  malice  aforethought  there  could  be 
no  conviction  of  tho  minor  offense.  This  point  was  expressly  ad- 
judged in  Commonwealth  v.  McPike,  3  Cush.  181,  wherein  it  w\as 
lield  that  it  is  no  defense  to  an  indictment  for  manslaughter  that  the 
homicide  therein  alleged  appears  by  tho  evidence  to  have  been  com- 
mitted with  malice  aforethought,  and  was  therefore  murder.  Also, 
in  Barnett  v.  The  People,  54  111.  325,  in  reference  to  tho  subsequent 
trial  of  the  prisoner  who  had  been  convicted  of  manslaughter  upon 
an  indictment  for  murder,  the  court  say:  "He  could  not  be  con- 
victed on  this  trial  for  murder,  but  a  new  trial  having  been  granted 
on  the  conviction  for  manslaughter  he  might  be  and  was  properly 
tried  again  for  the  latter  named  crime;  but  although  the  proof  might 
show  that  the  crime  was  perpetrated  deliberately  and  with  malice, 
still  after  such  acquittal  the  conviction  could  only  be  for  the  lower 
grade  of  crime." 
Tho  foregoing  conclusions  and  authorities  sufficiently  answer  the 

E repositions  urged  in  behalf  of  tho  petitioner,  that  had  a  demurrer 
een  filed  to  this  indictment,  it  must  have  been  quashed  in  (oto; 
that  an  original  trial  for  manslaughter  could  not  bo  had  thereon; 
"and  that  if  tho  prisoner  had  been  put  to  his  trial  for  tho  minor 
offense  and  the  evidence  disclosed  a  case  of  murder  he  must  have 
been  discharged. 
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The  proposition  tliat  tho  prisoner  has  been  once  in  jeopardy,  and 
for  that  reason  could  not  have  been  put  upon  his  trial  for  man- 
slaughter, is  equally  fallacious.  Counsel  say  if  the  indictment 
would  support  a  conviction  for  manslaughter  at  all,  it  would  have 
done;  so  in  the  first  instance,  and  not  being  convicted  of  this  crime 
on  the  first  trial,  he  cannot  be  put  in  jeopardy  of  it  again.  If  the 
prisoner  had  been  wholly  acquitted  there  would  be  force  in  this 
assertion,  but  the  fallacy  of  the  reasoning  is  exposed  by  the  author- 
ity cited  in  its  suupport,  viz:  1  Wharton's  Crim.  Law,  Sec.  551.  Mr. 
"Wharton  says:  ' *Tho  rule  is  that  if  the  prisoner  could  have  been 
legally  convicted  on  the  first  indictment  upon  any  evidence  that 
might  have  been  legally  adduced,  his  acquittal  on  that  indictment 
may. bo  successfully  pleaded  to  a  second  indictment;  and  it  is  im- 
material whether  the  proper  evidence  were  adduced  at  the  trial  of 
the  first  indictment  or  not." 

The  whole  section  proceeds  upon  tho  supposition  that  the  pris- 
oner has  been  acquitted  on  tho  first  indictment.  The  fact  here  is 
otherwise.  Tho  prisoner  was  convidedy  and  the  judgment  was  re- 
versed because  the  conviction  was  illegal. 

The  only  other  instance  mentioned  in  this  section  as  constituting 
a  bar  to  further  proceedings,  is  where  there  has  been  a  conviction 
on  a  defective  indictment  followed  by  judgment  and  a  performance 
of  the  sentence.  This  likeness  is  inapplicable  to  the  case  of  the 
petitioner. 

The  cases  of  Shepherd  v.  The  People,  25  N.  T.  406,  and  the 
Hartung  case  lixipra  are  mainly  relied  upon  in  support  of  the  posi- 
tion assumed  that  the  petitioner  cannot  be  subjected  to  another 
trial  but  must  be  unconditionally  discharged  upon  this  writ.  We 
agree  with  tho  attorney  general  and  assistant  counsel  for  tho  state 
that  the  Hartung  case  may  bo  clearly  distinguished  from  the  case 
at  bar.  Every  step  in  the  Hartung  case,  from  its  inception,  is 
shown  to  have  been  regular  and  legal.  There  was  no  eri'or  in  the 
indictment,  verdict,  or  judgment.  The  conviction  and  judgment 
were  in  all  respects  valid  when  had  and  pronounced.  Tho  judg- 
ment was  reversed  because  the  legislature  had  subsequently  enacted 
a  statute  which  forbade  the  execution  of  the  death  sentence  that 
had  been  pronounced.  The  reversal  of  the  judgment,  therefore, 
was  not  based  upon  error  in  any  of  the  proceedings  in  court,  but 
upon  matter  wholly  dehors  the  record.  When  it  is  considered  that 
the  prisoner  might  have  been  executed  before  the  repeal  of  tho  law, 
the  cause  of  tho  reversal  and  which  may  be  termed  an  accidental 
circumstance,  it  is  but  rational  to  say  that  he  was  once  in  jeopardy. 

But  it  is  asserted  that  the  Hartung  case  was  not  as  strong  for  an 
absolute  discharge  of  the  accused  as  this  case,  for  the  reason  that 
all  the  j^roceediugs  there  were  legal,  whereas  every  step  in  this  case 
was  illegal  except  the  indictment,  and  that,  say  counsel,  was  valid 
when  found,  bu-  by  tho  repeal  of  the  law  it  became  waste  paper. 

These  conclusions  are  evidently  based  on  false  premises.  As  be- 
fore stated,  the  indictment  was  not  invalidated,  as  a  pleading,  by 
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the  repeal  of  the  law;  and  if  the  proceedings  attending  the  trial 
were  so  grossly  illegal  as  alleged,  how  upon  reversal  of  the  judg- 
ment they  would  constitute  a  bar  to  another  trial,  especially  in  view 
of  the  provisions  of  our  constitution,  we  do  not  perceive.  The  ad- 
mission of  the  facts  assumed,  would  seem  to  conclusively  establish 
the  converse  of  the  proposition.  Section  18,  article  2  of  the  con- 
stitution provides :  ***  *  *  Nor  shall  any  person  be  twice  put 
in  jeopardy  for  the  same  oflFense.  If  the  jury  disagree,  or  if  the 
judgment  be  arrested  after  verdict,  or  if  the  judgment  be  reversed 
for  error  in  law,  the  accused  shall  not  be  deemed  to  have  been  in 
jeopardy." 

This  judgment  was  reversed  for  errors  of  law,  which  consisted  in 
the  trial,  conviction  and  sentence  of  the  petitioner  for  murder ,  whereas 
his  offense  under  the  law  applicable  to  his  case  at  the  time  of  his 
indictment  and  conviction,  was  manslaughter. 

The  case  of  Shepperd  v.  The  People,  supra  ^  does  not  seem  to  have 
involved  similar  constitutional  provisions. 

It  now  only  remains  to  inquire  whether  the  petitioner  can  be 
relieved  from  the  penitentiary  upon  the  present  writ. 

This  inquiry  is,  we  think,  answered  by  divisions  one  and  seven, 
section  3  of  the  habeas  corpus  act:  Genl.  Stat.  p.  532. 

The  statute  provides  that  if  it  appears  that  the  petitioner  is  in 
custody  by  virtue  of  process  from  any  court  legally  constituted  he 
can  be  discharged  only  for  some  of  the  following  causes: 

''First,  where  the  court  has  exceeded  the  limit  of  its  jurisdiction 
either  as  to  the  matter,  place,  sum  or  person. 

'*  Second,  where  there  is  no  general  law  nor  any  judgment,  order, 
or  decree  of  a  court  to  authorize  the  process,  if  in  a  civil  suit,  nor 
any  conviction  if  in  a  criminal  proceeding." 

We  are  of  opinion  that  the  court  below  exceeded  the  limit  of  its 
jurisdiction  in  this,  that  it  pronouced  the  judgment  of  imprison- 
ment in  the  penitentiary  without  any  conviction  of  the  prisoner. 
The  result  of  the  former  trail  had  been  wholly  annulled  by  this  court, 
aad  the  cause  had  been  remanded  for  further  proceedings. 

It  was,  therefore,  according  to  the  foregoing  views,  pending  in 
the  district  court  for  trial  upon  the  charge  of  manslaughter. 

The  judgment  having  been  reversed  without  any  reservation,  and 
the  cause  remanded,  the  verdict  of  the  jury  fell  with  the  judgment, 
and  it  would  seem  that  no  more  authority  then  remained  for  pro- 
noxmeing  judgment  upon  such  verdict  without  submitting  the  case  to 
another  jury,  than  existed  in  the.  first  instance  to  pronounce  judg- 
ment upon  the  indictment  without  a  trial  of  the  accused. 

It^as  held  in  People,  exreL  v.  Whitson,  74  Ills.  20,  that  if  the 
judgment  upon  which  the  prisoner  is  held  in  custody  is  merely 
erroneous,  and  subject  to  be  reversed  on  writ  of  error,  he  will  not 
be  discharged  upon  writ  of  habeas  corpus.  But  if  the  court  had  no 
power  or  jurisdiction  to  render  such  judgment,  the  prisoner  should 
he  discharged. 
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Our  conclusion  is,  that  the  imprisonment  under  the  judgment 
complained  of  is  illegal,  for  the  reason  that  the  judgment  oi  the  dis- 
trict court  is  not  merely  erroneous,  but  void,  and  for  that  reason, 
and  because  of  the  non-observance  of  the  forms  of  law  in  the  pro- 
ceedings of  the  district  court,  the  petitioner  must  be  discharged  from 
the  penitentiary.  But  it  appearing  to  this  court  that  he  stands  legally 
indicted  of  a  felony,  the  order  will  be  that  the  petitioner  be  dis- 
charged from  the  penitentiary,  and  that  he  be  remanded  to  the  cus- 
tody of  the  sheriff  of  Arapahoe  county.  It  is  further  ordered  that 
said  sheriff  admit  the  petitioner  to  bail  upon  his  executing  a  bond 
in  the  sum  of  five  thousand  dollars  with  sufficient  sureties,  and  in 
form  and  conditioned  as  required  by  the  Jiabeas  corpus  act,  said  bond 
to  be  approved  by  the  sheriff  of  Arapahoe  county. 


SUPREME    COURT    OF    NEW   MEXICO. 
Bent  et  al.  v.  Maxwell  Land  Grant  and  E'y  Co.  et  al. 

January  Tei*m,  ISS4. 

Bill  to  Set  Aside  Decree— Parties— Demurrer. — A  bill  in  equity  to  set  aside  a  decree 
for  the  partition  of  land,  on  the  ground  that  the  snme  was  obtained  by  fraud,  should  join  as 
defendants  all  the  parties  to  the  original  bill  on  which  such  decree  was  rendered,  and  all  per- 
eons  claiming  through  or  under  any  or  either  of  them.  Such  bill  is  not  demurable,  for  tho 
reason  that  another  suit  is  pending  between  the  plaintiffs  and  some  of  the  defendants,  I'elat- 
ing  to  the  same  subject,  unless  the  suit  already  pending  will  afford  the  i^laintiffs  the  same  re- 
lief as  they  would  have  been  entitled  to  under  the  bill  demurred  to. 

The  fc)AME  -CoNSLNT  Df.ciiEE— Impeachment  of. — An  original  biU  in  ecpiity  lies  to  set 
asido  an.l  annul  a  decide  purjwrting  to  liave  been  made  and  entered  by  consent,  if  such  consent 
was  obtained  by  fraud,  imi)osition  or  fnlse  representations. 

Sl'it  uy  Infants— Appointment  ov  Prochein  Ami. — A  bill  in  equity  brought  on  behalf 
of  certain  infants,  by  their  next  friend,  need  not  show  that  an  order  apix)inting  such  proclieia 
ami  hiut  been  entered  of  record,  before  the  bill  was  filed. 

Decree  in  Favor  of  Infants— Impeachment  of. — A  decree,  entered  apparently  in  favor 
of  certain  infant  complainants,  up(m  thu  consent  of  their  guaniian  ad  litemy  may  subsecjuently 
be  set  aside,  upon  the  application  of  such  infants,  if  such  guardian's  consent  was  obtained  by 
fraud. 

Infants*  JLegal  Estate  in  Land-  Power  of  Equity  Over.— In  the  absence  of  statu- 
tory autli()rr;!ation  a  court  of  equity  has  no  inherent  jurisdiction  to  divest  infants  of  their 
legal  estates  in  land. 

A  Slit  to  Set  Aside  a  Decree  for  the  Partition  of  Land,  Should  be  Brought  in 
the  county  where  such  land  is  s.tuated. 

Appeal  from  a  judgment  of  the  district  court  for  Colfax  county 
entered  in  favor  of  the  defendants.     The  opinion  states  the  facts. 

Wells,  Smith  &  Macon,  and  Caldwell  Yeaman,  for  plaintiff  in  error. 
T.  B.  Catron  and  I  rank  Spinnger,  for  the  defendants  in  error. 

Bell,  J.  This  suit  was  brought  to  impeach  a  decree  of  the  court 
in  a  former  suit,  to  which  the  complainants  herein  were  parties,  on 
the  grounds  of  fraud,  imposition  and  error. 

From  the  facts  stated  in  the  bill  it  appears  that  about  the  12th 
day  of  September,  A.  D.  1859,  Alfred  Bent,  Estefana  Hicklin,  Alex- 
ander HicJxlin,  her  husband,  and  Teresina  Bent,  instiututed  in  the 
district  court  for  the  county  of  Taos  (in  which  county  the  whole  of 
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the  lands  in  qnestion  were  then  situated),  their  certain  bill  in  equity 
against  Guadalupe  Miranda,  Charles  Beaubien,  Lueien  B.  Maxwell 
and  Joseph  Pley,  alleging  that  Charles  Bent,  father  of  the  said 
Alfred,  Estefana  and  Teresina  was,  in  his  lifetime,  by  virtue  of  a 
certain  parol  agreement,  made  between  him,  said  Charles  Bent,  of 
the  one  part,  and  the  said  Beaubien  and  Miranda,  of  the  other  part, 
entitled  in  equity  to  the  equal  undivided  one-third  part  of  a  certain 
grant  of  land,  in  the  said  bill  fully  described  and  set  forth.  That 
said  Charles  Bent  departed  this  life  intestate,  leaving  the  said 
Alfred,  Estefana  and  Teresina  as  his  sole  heirs  at  law;  and  in  and 
by  the  said  bill  the  said  Alfred,  Estefana  and  Teresina  prayed  that 
they  might  be  decreed  entitled  to  said  one-third  part  of  the  said 
lands,  and  that  partition  thereof  might  be  made;  that  pending  said 
suit  said  Charles  Beaubien  departed  this  life,  and  his  necessary  per- 
sonal representatives  were  made  parties  thereto;  that  all  said  par- 
ties answered  denying  the  equities  claimed  in  the  said  bill;  that 
pending  said  suit  said  Teresina  also  inter-married  with  Aloys 
bchennck,  and  the  said  Aloys  was  made  party  to  the  suit  with  the 
said  Teresina;  that  said  cause  was  continued  from  time  to  time,  until 
the  May  term,  1865,  and  that  at  said  term,  and  on  or  about  the  tliird 
of  June,  1865,  a  decree  was  made  and  entered  in  said  cause  by 
vhich,  among  other  things,  it  was  ordered,  adjudged  and  decreed 
that  the  said  Alfred,  Estefana  and  Teresina  were,  and  were  thereby 
declared  to  be  the  heirs  at  law  of  the  said  Charles  Bent,  deceased;  and 
as  such  heirs  fully  and  absolutely  entitled  to  and  seized  of  the  undi- 
vided one-fourth  part  of  the  said  grant  of  lands,  which  said  grant  is 
now  commonly  known  as  the  Maxwell  grant;  and  which  was  then 
situated  partly  in  the  county  of  Taos  and  partly  within  the  limits  of 
tbe  then  territory  of  Colorado,  and  is  now  situate  within  the  limits 
of  the  county  of  Colfax,  in  this  territory,  and  partly  in  the  state  of 
Colorado. 

That  by  the  said  decree  the  said  undivided  one-fourth  part  of  the 
said  grant  of  lands  was  declared  established  and  confirmed  to  them, 
the  said  Alfred,  Estefana  and  Teresina,  and  to  their  heirs  and 
assigns  forever,  with  the  full  and  perfect  right,  power  and  authority 
to  possess  and  enjoy  the  same;  and  it  was  decreed  that  a  just  and 
equitable  partition  of  the  said  grant  should  be  made  between  the 
said  Alfred,  Estefana  and  Teresina,  and  the  other  parties  to  said 
suit,  who  were  declared  by  the  said  decree  entitled  to  the  remainder 
of  the  said  lands;  and  that  commissioners  therein  appointed  to  make 
said  partition  should  lay  off  one-fourth  of  the  said  grant  to  the  said 
Alfred,  Estefana  and  Teresina,  and  the  remaining  three-fourths  to 
tho  said  other  parties  entitled  thereto;  that  by  the  said  decree  cer- 
tain persons  therein  mentioned  were  appointed  commissioners  to 
make  the  said  partition. 

The  bill  further  shows  that  after  the  entry  of  the  said  docree  of 
partition,  and  on  or  about  the  —  day  of  December,  1865,  and  before 
partition  of  the  said  premises  had  been  effected  in  pursuance  of  the 
said  decree,  the  said  Alfred  Bent  departed  this  life  intestate,  leaving 
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as  Lis  sole  heirs  the  complainants  herein,  Juliano  Bent  and  Alberto 
Silas  Bent,  then  and  still  infants  of  tender  years,  and  the  complain- 
ant, Charles  Bent,  then  also  an  infant,  but  who  since,  and  on  or 
about  the  26th  day  of  April,  a.  d.  1881,  hath  come  of  lawful  age. 

That  on  or  about  the  9th  duy  of  April,  18G6,  at  a  term  of  the  said 
district  court  for  Taos  county,  then  sitting,  the  death  of  the  said 
Alfred  Bent  was  suggested  of  record,  and  the  complainants  herein, 
as  his  children  and  heirs  at  law,  were  made  parties  complainant  in 
the  cause  in  his  stead. 

And  that  afterwards,  at  the  same  term  of  the  court,  an  order  was 
made  in  the  cause,  wherein  after  reciting  an  agreement  of  the  par- 
ties thereunto,  Guadalupe  Bent  was  appointed  guardian  ad  litems 
and  commissioner  in  chancery  for  the  complainants  herein,  being 
the  minor  children  of  Alfred  Bent,  with  full  power  to  execute  deeds 
or  carry  into  execution  all  sales  or  transfers  made  of  their  interests 
in  and  to  the  real  estate  therein  described,  to  Lucien  B.  Maxwell, 
one  of  the  defendants  in  that  cause,  and  the  said  cause  was  then 
continued  to  the  next  term  of  the  court. 

That  afterwards,  at  the  September  term,  1866,  of  the  said  district 
court,  begun  and  held  on  or  about  the  10th  day  of  September,  1866, 
a  certain  other  order  or  decree  was  made  and  entered  of  record  in 
the  same  cause;  wherein,  after  reciting  the  aforementioned  decree 
appointing  commissioners  to  divide  and  set  apart  one-fourth  of  the 
said  lands  to  the  complainants  in  said  cause;  and  that  said  decree 
had  never  been  carried  into  effect,  and  that  since  the  rendition 
thereof  a  mutual  agreement  had  been  made  between  the  parties  to 
that  cause,  settling  and  determining  all  equities  in  the  same;  it  was 
ordered,  adjudged  and  decreed  that  the  decree  aforesaid,  and  all 
orders  made  under  it,  by  virtue  of  the  same,  should  be  set  aside. 
And  it  was  further  ordered,  adjudged  and  decreed,  by  mutual  con- 
sent and  agreement  of  said  parties,  that  the  said  Lucien  B.  Maxwell 
should  pay  to  the  complainants  in  that  cause,  eighteen  thousand 
($18,000)  dollars,  as  follows,  to  wit:  to  the  said  Teresina  and  Aloys, 
her  husband,  one-third  part,  and  to  the  said  Estefana  and  Alexan- 
.der,  her  husband,  one-third  part,  and  to  the  complainants  herein, 
the  children  and  heirs  of  Alfred  Bent,  deceased,  the  remaining  one- 
third  part,  to  be  equally  divided  among  the  said  complainants,  and 
to  be  paid  into  the  hands  of  Guadalupe  Bent,  widow  of  the  said 
Alfred  Bent,  and  guardian  ad  litem  of  the  complainants  for  the  pur- 
poses of  the  said  division. 

And  it  was  further  ordered,  adjudged  and  decreed,  that  the  said 
Estefana,  Alexander,  Teresina  and  Aloys,  and  the  said  Guadalupe 
Bent,  guardian  ad  litem,  of  the  complainants,  within  ten  days  there- 
after, should  make,  execute  and  deliver  to  the  said  Lucien  B.  Max- 
well good  and  sufficient  deeds  of  conveyance  of  all  their  ri<:;ht,  title, 
interest,  estate,  claim  and  demand  of,  in  and  to  the  lands  in  contro- 
versy in  that  cause;  the  said  Guadalupe  Bent,  in  the  name  of  the 
complainants  herein,  and  the  others  of  the  said  complainants  in  that 
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canse,  in  tlieir  own  names,  and  that  each  of  the  said  parties  should 
pay  the  separate  costs  in  this  suit  made  by  them. 

The  bill  then  charges,  that  although  the  said  decree  purports  it  be 
made  by  consent  of  parties,  nevertheless  it  does  not  appear  by  whom 
these  complainants  were  represented  in  that  behalf  or  who  assumed 
tc  consent  to  the  said  decreee  in  behalf  of  these  complainants. 

The  bill  further  charges,  that  said  decrees  and  orders,  and  each 
thereof,  were  duly  enrolled  in  the  said  court. 

The  bill  further  shows,  that  before  the  entry  of  the  said  last  above 
mentioned  decree,  and  about  the  month  of  Ma^,  1866,  the  said  Aloys 
Schenrick,  and  Teresina  his  wife,  and  the  said  Alexander  Hicklin, 
and  Estefana  his  wife,  by  their  deeds  in  due  form  of  law,  had  con- 
veyed to  the  said  Lucien  B.  Maxwell,  all  the  interest  of  the  said 
Estefana  and  Teresina,  being  the  undivided  two-twelfths  interest  in 
the  said  grant  of  lands,  and  that  likewise  before  the  entry  of  said 
last  mentioned  decree,  and  about  the  third  day  of  May,  1866,  the 
said  Guadalupe  Bent,  had  also  executed  her  deed  of  conveyance, 
wherein^  after  reciting  that  she  had  been  appointed  guardian  aa  litem, 
and  commissioner  in  chancery,  for  these  complainants,  the  minor 
heirs  of  the  said  Alfred  Bent,  deceased,  by  order  of  the  said  district 
court,  the  said  Guadulupe  Bent,  by  virtue  of  the  power  and  author- 
ity in  her  confided  by  the  said  decree,  and  in  consideration  of  the  sum 
of  six  thousand  (6000)  dollars,  in  her  conveyance  recited  to  have 
been  paid  to  her  by  the  said  Lucien  B.  Maxwell,  assumed  and  pre- 
tended to  grant,  bargain  and  sell  unto  the  said  Maxwell  all  the  right, 
title  and  interest  of  the  complainants  herein,  in  and  to  the  lands 
and  grant  in  question,  to  wit:  the  undivided  one-twelfth  interest  in 
the  said  lands  and  grant. 

The  bill  further  shows  and  charges,  that  the  said  Guadalupe 
Bent,  is  the  mother  of  the  complainants  herein,  that  she  is  a  Mexi- 
can woman,  and  at  the  time  of  her  appointment  as  guardian  ad  litem 
to  these  complainants,  and  at  the  time  of  the  execution  of  the  said 
pretended  conveyance,  and  at  the  time  of  the  entry  of  the  said  last 
recited  decree,  she  was  wholly  ignorant  of  the  English  language, 
unable  to  read,  write  or  speak  the  same;  unfamiliar  with  business 
or  proceedings  of  courts  of  law,  unacquainted  with  the  rights  of  the 
complainants,  or  her  duties  in  that  behalf,  or  of  the  bounds  or  ex- 
tent of  the  said  lands  and  grant,  or  of  the  character  or  value  there- 
of; and  ignorant  of  the  confirmation  of  said  grant  by  act  of  congress, 
and  ignorant  of  the  decree  of  the  said  district  court,  directing  parti- 
tion of  the  said  grant,  as  hereinbefore  set  forth,  or  of  what  part  or 
share  in  the  said  grant,  was  claimed  by  the  father  of  these  com- 
plainants in  his  lifetime. 

The  bill  then  charges,  fully  and  in  detail,  the  various  alleged  false 
representations  made  to  the  said  Guadalupe  Bent  by  the  said  Mux- 
well,  and  by  the  said  Schenrick,  by  procurement  of  the  said  Max- 
well, and  that  amongst  other  things,  it  was  represented  to  the  said 
Guadalupe  Bent,  that  the  land  or  grant  in  question  was  comparitively 
worthless^  that  it  contained  little  or  no  minerals^  and  was  only  fit 


12  West  Coast  Eeporter.  [Sup.  Ct.  N.  M. 

for  grazing  land,  and  that  it  only  extended  to  tlie  nortli  line  of  the 
territory  of  New  Mexico,  and  that  the  said  Maxwell,  was  the  owner 
of  the  major  part  of  the  said  grant,  and  was  about  to  purchase  the 
shares  and  interest  of  all  the  other  owners  therein,  and  would  con- 
trol the  whole  of  said  grant,  and  would  exclude  these  complainants 
from  all  shares  and  part  thereof,  and  that  she,  the  said  Guadalupe 
Bent,  was  authorized  to  sell  and  convey  the  interest  of  these  com- 
plainants, and  that  unless  she  should  accept  the  said  sum  of  six 
thousand  (6000)  dollars,  neither  she  nor  these  complainants,  would 
ever  realize  anything  from  the  interest  of  these  complainants  in  the 
said  grant. 

The  bill  then  charges,  that  being  moved  and  induced  by  the  said 
representations,  and  by  the  great  power  and  influence  of  the  said 
Maxwell,  the  said  Guadalupe  Bent,  executed  the  pretended  convey- 
ance of  the  interest  of  these  complainants  in  the  said  premises. 

It  further  charges  that  the  said  Maxwell  never  paid  to  the  said 
Guadalupe  Bent,  nor  to  these  complainants,  nor  to  anyone  for  them, 
the  said  sum  of  six  thousand  dollars. 

It  further  charcjes,  that  neither  at  the  time  of  the  entry  of  the 
said  last  recited  decree,  at  the  September  term,  1866,  of  the  said 
district  court,  nor  at  any  time  before  or  after  did  the  said  Guadalupe 
Bent  or  counsel  or  solicitor  for  said  Guadulupe  Bent,  or  any  other 
person,  authorized  to  agree  or  consent  for  these  complainants  in 
tiiat  behalf,  in  fact  agree  or  consent,  as  in  said  last  mentioned  decree 
is  falsely  recited,  or  agree  or  consent  to  the  entry  of  the  said  last 
mentioned  decree,  or  to  the  vacation  or  setting  aside  of  the  former 
decree  hereinabove  recited. 

And  it  further  charges,  that  the  said  order  and  decree  at  the  said 
September  term,  1866,  of  the  said  district  court,  was  procured  to  be 
entered  in  the  absence  of  the  said  Guadalupe  Bent,  and  without 
notice  to  her  of  any  intention  to  apply  therefor. 

It  further  charges,  that  if  the  said  Guadalupe  Bent  ever  did  con- 
sent to  the  entry  of  the  said  decree,  at  the  September  term,  186B,  of 
the  said  district  court,  said  consent  was  obtained  by  the  importunity 
and  fraudulent  and  false  representations  of  the  said  Schenrick,  and 
without  explanation  to  the  said  Guadalupe  Bent  of  the  true  meaning, 
purpose  or  efiect  of  said  decree,  and  that  the  said  Guadalupe  Bent, 
in  and  about  giving  such  consent,  was  entirely  ignorant  of  the  efiect 
of  the  said  decree,  and  ignorant  of  the  former  decree,  whereby  the 
said  Alfred,  Teresina  and  Estefana  were  invested  with  the  one- 
fourth  part  of  the  said  grant. 

The  bill  further  charges  that  the  said  Maxwell  or  some  other  per- 
son or  persons  by  procurement  of  the  said  Maxwell,  caused  it  to 
be  falsely  represented  to  the  said  district  court  that  these  com- 
plainants, or  the  said  Guadalupe  Bent,  in  their  behalf,  had  agreed 
and  consented  to  the  setting  aside  of  the  said  decree  first  herein 
recited,  and  to  the  entry  of  the  said  last  mentioned  decree,  as  the 
same  was  entered  of  record  at  the  September  Term,  18G6,  of  the 
said  district  court,  and  that  solely  by  reason  of  such  false  repre- 
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sentations,  and  the  concealment  hereinafter  charged,  the  said  dis- 
trict court,  without  any  reference  to  the  Master,  and  without  auy 
inquiry  or  judicial  examination  as  to  whether  the  said  decree  would 
be  beneficial  to  the  complainants  herein,  gave  and  entered  the  said 
decree. 

The  bill  further  sets  forth  the  great  value  of  the  lands  in  the  said 
grant,  and  that  at  the  time  of  the  entry  of  the  decree  at  the  Sep- 
tember Term,  1866,  of  the  said  district  court,  the  interest  of  these 
complainants  was  reasonablv  worth  the  sum  of  one  hundred  thou- 
sand (§100,000)  dollars,  and  the  same  hath  ever  since  then  been 
appreciating  in  value. 

The  bill  further  shows  that  the  father  of  these  complainants,  said 
Alfred  Bent,  left  a  considerable  estate  in  house  and  lands,  other 
than  said  grant,  and  in  money  and  personal  property,  and  that  the 
said  Guadalupe  Bent,  the  mother  of  these  complainants,  out  of  the 
said  estate,  was  then  and  always  afterwards  well  able  to  support  and 
educate  these  complainants,  and  that  at  the  time  of  the  entry  of 
the  said  decree,  at  the  September  term,  1866,  aforesaid,  of  the  said 
district  court,  there  was  no  necessity  for  the  sale  of  the  interest  of 
these  complainants  in  the  said  lands. 

The  bill  further  shows,  that  all  and  singular,  the  facts  therein  set 
forth,  by  which  the  value  and  extent  of  the  said  grant,  and  the  es- 
tate, real  and  personal,  other  than  said  grant,  left  by  the  said  Al- 
fred Bent,  and  the  ability  of  the  said  Guadalupe  Bent,  out  of  the 
said  estate  to  maintain  and  educate  these  complainants,  and  that  all 
and  singular  the  before  mentioned  facts  touching  the  ei^tecution  by 
the  said  Guadalupe  Bent,  of  the  said  pretended  conveyance  to  the 
said  Lucien  B.  Maxwell,  and  the  fraud  and  imposition  praticised 
upon  her  in  procuring  said  conveyance,  were  by  procurement  of  the 
said  Maxwell  concealed  from  the  said  district  court  at  the  time  of 
the  entry  of  the  said  last  recited  decree,  at  the  September  term, 
i.  D.  1866. 

The  bill  then  recites  at  length  the  various  errors  of  law  alleged 
to  have  been  committed  by  the  district  court,  upon  the  foregoing 
statement  of  facts. 

It  further  charges,  that  the  decree,  so  as  aforesaid  entered,  at  the 
September  term  of  the  said  district  court,  1866,  for  Taos  county, 
hath  never  hitherto  been  carried  into  execution,  that  no  such  con- 
Teyance  as  the  said  decree^ directed  has  ever  been  made  by  the  said 
Guadalupe  Bent,  nor  has  the  said  Lucien  B.  Maxwell,  or  any  one 
for  him,  ever  paid  the  amounts  therein  directed  to  be  paid  to  the  said 
Guadalupe  Bent. 

The  bill  further  recites,  that  the  said  "Maxwell  Land  Grant  &  Eail- 
way  Company,"  (assignee  of  said  Maxwell),  and  the  said  Lucien  B. 
Maxwell,  and  Luz  B.  Maxwell,  his  wife,  about  the  year  1870,  exhib- 
ited in  the  district  court,  in  and  for  the  said  county  of  Colfax,  their 
bill  of  complaint  against  the  complainants  herein,  and  the  said  Gua- 
dalupe Bent,  (then  known  as  Guadalupe  Thompson,  she  having  in- 
termarried with  one  George  W.  Thompson),  as  administratrix  of  the 
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estate  of  the  said  Alfred  Bent,  and  George  W.  Thompson,  her  hus- 
band, setting  forth,  among  other  things,  the  said  two  decrees  of  the 
said  district  court  of  the  county  of  Taos,  and  praying  that  the  trust  in 
said  mentioned  decrees  established  and  declared,  might  be  adjudged 
terminated  and  extinguished,  that  these  complainants,  by  George 
Boyles,  their  guardian  ad  litem,  as  also  the  other  defendants,  answered 
the  said  bill  of  complaint,  and  that  thereafter  a  decree  was  entered 
in  the  said  district  court,  whereby  it  was  decreed,  that  the  said  prem- 
ises be,  and  were,  held  by  the  said  Maxwell  Land  Grant  and  Railway 
Company,  free  and  discharged  of  any  and  all  trusts,  right,  title  and 
interest  in  or  to  the  same  in  favor  of  or  appertaining  to  the  said  Gua- 
dalupe Thompson,  either  in  her  own  right,  or  as  administratrix  of 
the  said  Alfred  Bent,  deceased,  the  said  George  W.  Thompson,  her 
husband,  and  the  said  complainants  herein,  Charles  Bent,  Alberto 
Silas  Bent,  Juliano  Bent,  or  any  or  either  of  them;  that  upon  appeal 
of  all  of  said  defendants  to  the  supreme  court  of  the  territory,  the 
said  last-mentioned  decree  was  affirmed,  and  that  upon  the  further 
appeal  of  all  of  the  said  defendants  to  the  supreme  court  of  the 
United  States,  the  said  last-mentioned  decree  was  reversed,  and  the 
said  cause  was  remanded  back  to  the  supreme  court  of  the  territory, 
and  thence  into  the  district  court  of  the  said  county  of  Colfax,  antl 
that  in  the  said  last-mentioned  court  the  said  Maxwell  Land  Grant 
and  Railway  Company  hath  amended  its  bill  in  divers  particulars, 
but  sets  up,  nevertheless,  the  decree  so  as  aforesaid  entered,  at  the 
September  term,  1866,  of  the  district  court  of  said  Taos  county  and 
relies  thereon,  and  prays  as  in  the  said  original  bill  before  amended, 
all  of  which  these  complainants  now  allege  is  contrary  to  equity  and 
good  conscience. 

The  bill  further  shows,  that  by  reason  of  the  decree  so  as  afore- 
said made  and  given  at  the  September  term,  1866,  of  the  district 
court  for  Taos  county,  and  the  pretended  conveyance  by  the  said 
Guadalupe  Bent,  of  the  interest  of  these  complainants  in  the  said 
premises,  these  complainants  have  been  unable  hitherto  to  have 
execution  of  the  decree  made  and  given  as  is  above  set  forth,  or  to 
have  partition  of  the  said  lands  as  in  the  said  recited  decree  directed. 

The  bill  then  recites  the  conveyance  in  July,  1870,  by  the  said 
Lucien  B.  Maxwell,  and  Luz  B.  Maxwell,  his  wife,  of  most  of  the 
lands  in  the  said  grant  to  the  Maxwell  Land  Grant  and  Railway 
Company,  and  it  further  recites  the  conveyance  by  said  Maxwell 
and  wife  of  portions  of  the  excepted  lands  to  various  other  parties, 
who  are  all  made  parties  to  this  suit  so  far  as  their  names  are  known 
or  could  be  learned. 

The  bill  then  prays  that  the  decree  of  the  said  district  court  for 
the  said  county  of  Taos,  made  and  entered  of  record  at  the  May 
term,  A.  D.  1865,  establishing  the  right  of  the  complainants'  ancestor 
and  the  said  Estefana  and  Terisina  in  and  to  the  equal  undivided 
one-fourth  part  of  the  said  grant  of  lands,  and  directing  partition 
thereof,  may  stand  and  be  enforced  and  carried  into  execution  in  all 
things,  and  that  if  need  be,  other  commissioners  be  appointed  to 
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effectuate  the  said  partition  (some  or  all  of  the  original  commission- 
ers Laving  died  or  left  the  territory),  and  that  if  need  be  an  inquiry 
be  bad,  in  such  manner  as  the  court  may  direct,  as  to  what  lands,  if 
any,  have  at  any  time  been  conveyed  by  the  said  Maxwell  to  any 
person  or  corporation;  that  the  decree  aforesaid  made  and  entered 
at  the  September  term,  a.  d.  1866,  of  the  said  district  court  in  and 
for  said  county  of  Taos,  be  reversed,  annulled  and  from  henceforth 
held  for  naught;  that  the  pretended  conveyance  of  the  interest  of 
these  complainants  in  and  to  the  said  grant  of  lands,  so  as  aforesaid 
pretended  to  be  executed  by  the  said  Guadalupe  Bent  (now  Thomp- 
son) may  be  declared  null  and  void,  and  delivered  up  to  be  cancelled, 
and  that  an  accounting  may  be  had  with  the  parties  who  have  held  the 
lands  since  the  time  that  the  right  of  these  com])lainants  to  share  in 
them  was  determined,  and  that  such  net  gains  and  profits  as  may  be 
found  to  be  due  to  the  complainants  be  paid  to  them. 

The  comj^lainants  then  pray  for  such  further  or  other  and  differ- 
ent relief  as  may  seem  according  to  equity  and  good  conscience. 

To  this  bill,  the  material  allegations  of  which  we  have  recited, 
the  defendants  interposed  a  demurrer  which  was  sustained  by  the 
court  below. 

The  case  comes  before  us  now  for  review  of  the  alleged  errors  in 
the  court  below  in  sustaining  the  demurrer. 

Several  special  causes  of  demurrer  were  assigned  by  the  defend- 
ants, which  we  will  consider  in  their  order. 

The  first  is,  *'  that  it  appears  from  the  said  bill  of  complaint,  that 
all  the  matters  and  things  set  forth  in  the  said  bill,  and  the  issues 
involved  therein,  are  involved  in  another  cause  now  pendiug  in  this 
conrt,  wherein  all  the  necessary  parties  to  the  said  bill  are  par- 
ties." 

It  does  appear  by  the  said  bill,  that  another  cause  is  pending  in 
the  court  below,  between  the  plaintiffs  and  some  of  the  defendants 
herein;  but  it  is  quite  evident  that  to  secure  the  relief  prayed  for 
hy  these  plaintiffs,  all  the  parties  necessary  are  not  jmrties  to  the 
bill  referred  to. 

By  this  bill,  the  plaintiffs  demand  relief  against  all  persons  now 
ckiming  to  have  an  interest  in  the  lands  in  question  in  both  suits, 
and  have  properly  made  parties  to  it  all  the  parties  to  the  original 
bill,  the  decree  in  which  this  suit  is  brought  to  impeach,  and  every 
person  claiming  through  or  under  any  or  either  of  them.  It  is 
guite  clear,  that  without  making  all  the  persons  privately  Interested 
in  the  land  in  question,  parties  to  the  suit,  the  complainants  would 
not  be  entitled  to  the  relief  they  ask  for,  it  being  a  well  established 

Erinciple  that  no  one  ought  to  be  affected  by  any  decree,  without 
is  first  being  heard,  and  certainly  every  person  now  claiming  inter- 
est in  these  lands  would  be  affected  by  the  relief  which  is  prayed 
for  on  behalf  of  the  plaintiffs. 

The  rule  as  laid  down  by  high  authority  is  as  follows:  *'If  it 
appears  by  the  bill  that  another  suit  is  pending  relating  to  the  same 
matter,  a  defendant  may  demur.    Such  demurrer,  however,  will  not 
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hold  unless  it  appeals  by  the  bill  that  the  suit,  already  pending 
will  aflFord  to  the  plaintiff  the  same  relief  as  lie  would  have  been  en- 
titled to  under  the  bill  which  is  the  subject  of  the  demurrer  *' :  1 
DanL  Ch.  561. 

For  the  reasons  stated,  we  think  that  this  cause  for  demurrer  was 
not  well  founded. 

The  second  cause  for  demurrer  assigned  is:  "That  the  said  bill 
is  brought  to  reverse  and  annul  a  decree  made  and  entered  by  con- 
sent as  appears  upon  the  face  of  the  decree  itself,  without  making 
any  sufficient  showing  that  said  consent  was  not  given." 

It  is  a  well  settled  rule  of  law,  that  a  decree  made  and  entered  by 
consent,  cannot  afterwards  be  impeached  by  the  parties  consenting 
thereto;  that  this  rule  is  confined  to  cases  where  the  parties  being 
8i(i  generis,  and  with  full  knowledge  of  the  force  and  effect  of  the 
the  proposed  decree,  have  knowingly  consented  thereto.  '  *A  decree 
by  consent  between  competent  parties  is  binding,  unless  procured 
by  fraud":  Jen.  Ch.  203;  1  Barb.  Ch.  373. 

The  bill  in  this  case,  as  we  have  seen,  charges  not  only  that  no 
consent  was  in  fact  given  to  the  entry  of  the  decree  sought  to  be  re- 
versed, but  it  further  charges,  fully  and  explicitly,  that  if  any  such 
consent  was  given,  it  was  obtained  by  fraud,  false  representation 
and  imposition. 

The  second  special  cause  for  demurrer  should,  in  our  opinion, 
have  been  overruled. 

The  next  cause  for  demurrer  assigned  is:  "That  the  said  bill  is 
in  fact  a  bill  of  review,  brought  to  reverse  and  annul  a  decree  ren- 
dered by  consent,  and  does  not  set  forth  facts  sufficient  to  entitle 
complainants  to  the  relief  prayed  for." 

This  leads  us  to  consider  more  fully  the  character  of  the  bill  in 
question.  It  was  brought  by  the  plaintiffs  in  the  court  below  for 
the  purpose  of  impeaching  a  decree  formerly  rendered  in  another 
cause,  by  consent,  upon  the  ground  that  that  consent  was  obtained 
by  fraud,  imposition  and  false  representation. 

It  is  so  far  only  a  bill  of  review,  as  any  original  bill  would  be, 
which  had  for  its  object  the  reconsideration  of  a  decree  entered  in 
another  cause,  but  the  parties  to  it  necessarily  differ  from  the  parties 
to  a  bill  of  review,  inasmuch  as  that  no  person  is  properly  made 
party  to  a  bill  of  review,  save  the  parties  to  the  original  bill 
sought  to  be  reviewed  and  their  privies.  We  think  that  in  order  to 
obtain  the. relief  asked  for,  these  plaintiffs  were  not  only  entitled  to 
proceed  by  original  bill,  but  that  in  no  other  manner  could  they 
secure  relief.  The  rule  as  laid  down  by  the  text  writers  is :  "  When 
a  decree  has  been  made  by  consent  and  the  consent  has  been  fraud- 
ulently obtained,  the  party  aggrieved  can  only  obtain  relief  by  orig- 
inal bill.  A  bill  to  set  aside  a  decree  for  fraud  must  state  the  decree, 
and  the  proceedings  which  led  to  it,  with  the  circumstances  of  fraud 
upon  which  it  is  impeached.  The  prayer  must  necessarily  be  varied 
according  to  the  nature  of  the  fraud  used,  and  the  extent  of  its  oper- 
ation in  obtaining  an  improper  decree" :    Adams'  Eq.  Jur. ,  420. 
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A  bill  to  impeach  a  decree  for  fraud  used  in  obtaining  it,  sufficiently 
explains  its  own  character.  It  may  be  filed  without  leave  of  the 
court,  because  the  alleged  fraud  is  the  principal  point  in  issue,  and 
must  be  established  by  proof  before  the  propriety  of  the  decree 
CAD  be  investigated.  And  where  a  decree  has  been  so  obtained,  the 
court  will  restore  the  parties  to  their  former  situation,  whatever 
their  rights  may  be :"    Ibid,  419-20. 

**  If,  however,  a  decree  has  been  obtained  by  fraud,  relief  may 
be  had  against  it  by  original  bill:"  1  Jen.  Ch.  203;  1  Barb.  Ch.  373. 
"  Where  a  decree  has  been  made  by  consebt,  and  the  consent  has 
been  fraudulently  obtained,  the  party  aggrieved  can  only  be  relieved 
by  original  bill.  A  bill  to  set  aside  a  decree  for  fraud  mu^t  state 
the  decree  and  the  proceedings  which  led  to  it,  with  the  circum- 
stances of  fraud  on  which  it  is  impeached:"  2  Danl.  Ch.  1584-5. 

It  is  clear  from  these  authorities  that  the  bill  in  this  case  was 

!)roperly  brought  as  an  original  bill,  and  it  does,  we  think,  set  forth 
acts  sufficient  to  entitle  the  complainants  to  the  relief  praved  for, 
and  that  this  assignment  of  cause  for  demurrer  is  not  well  founded. 

The  fourth  special  cause  assigned  for  demurrer  is :  '*  That  the  said 
bill,  in  effect,  seeks  to  re-establish  a  decree  that  has  been  set  aside 
and  annulled  by  the  court  that  rendered  it,  without  any  showing, 
that  the  decree  sought  to  be  re-established  was  a  proper  decree,  or 
founded  either  in  law  or  in  fact." 

It  is  a  sufficient  answer  to  this  cause  for  demurrer,  that  it  is  not 
the  daty  of  this  court  at  this  time  to  consider  whether  or  not  tho 
decree  sought  to  be  re-established  was  a  proper  decree.  That 
decree  is  not  attacked  by  this  proceeding,  and  for  the  purposes  of 
considering  this  case.  It  must  be  assumed  that  that  decree  wa& 
properly  rendered  by  a  court  of  competent  jurisdiction,  upon  a. 
sufficient  showing  of  facts  to  warrant  its  entry.  Whether  that 
decree  was  well  founded,  either  in  law  or  in  fact,  is  therefore  not. 
now  before  us. 

The  fifth  cause  assigned  for  demurrer  is,  "That  the  said  bill 
appears  to  be  brought  on  behalf  of  Juliano  Bent  and  Alberto  Silas. 
Bent,  infants,  by  one  George  W.  Thompson,  'their  next  friend, 
without  any  leave  of  court  being  given  to  the  said  Thompson  to- 
file  the  same  in  behalf  of  said  infants,  and  without  said  Thompson, 
being  lawfully  appointed  as  next  friend  for  said  infants." 

We  are  not  aware  of  any  rule  of  law  which  requires  that  it  should 
be  shown  in  the  bill  that  an  order  appointing  a  Prochein  ami  had 
been  entered  of  record  before  the  bill  was  filed. 

The  recital  of  the  fact  that  the  infants  appear  by  a  next  friend,  is,  in; 
onr  judgment,  sufficient,  the  presumption  being  that  whatever  steps,  if 
any  were  necessary  to  be  taken  to  warrant  that  appearance,  had 
been  properly  taken  before  the  bill  was  brought.  Every  presump- 
tion is  in  favor  of  the  regularity  of  the  proceedings  of  a  court  of 
general  jurisdiction,  and  unless,  as  in  some  states,  the  statute  re- 
quires an  order  of  that  kind  to  be  entered  before  the  suit  will  be^ 
entertained,  we  do  not  think  that  it  is  necessary  that  the  bill  should. 

Xo.  28.-2. 
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recite  the  fact  of  such  order.  *  *  The  next  friend  will  be  admitted 
by  the  court  without  any  other  remark  than  the  recital  in  the  court:" 
Miles  V.  Boyden,  3  Pick.  213;  Judson  v.  Blanchard,  3  Conn.  579. 

Wo  think,  therefore,  that  this  cause  for  demurrer  cannot  be  sus- 
tained. 

The  sixth  special  cause  for  demurrer  assigned  is :  *'  That  the  said 
bill  does  not  show  that  the  complainants  are  entitled  to  have  the 
said  decree  that  was  set  aside,  re-established  or  enforced,  or  that 
the  said  decree  was  a  lawful  or  proper  decree  under  the  circum- 
stances and  evidences  and  pleadings  of  that  cause." 

This  question  is  not  before  us,  as  we  have  already  stated  fully  in 
considering  the  fourth  cause  for  demurrer.  That  decree  has  not 
been  attacked,  and  we  are  not  authorized  here  to  review  the  law  and 
facts  upon  which  it  was  founded. 

The  seventh  special  cause  for  demurrer  assigned  is,  that:  '*  Said 
bill  does  not  show  sufficient  facts  to  entitlo  complainants  to  have 
the  decree  entered  by  consent  set  aside,  or  to  have  the  one  that  has 
been  set  aside  by  the  court  reinstated  and  enforced." 

This  brings  us  to  a  consideration  of  the  ground  upon  which  the 
relief  sought  for  is  asked.  The  decree  which  it  is  sought  by  this 
proceeding  to  set  aside  and  annul,  was  entered,  as  the  decree  itself 
recites,  by  the  consent  of  the  parties;  among  the  parties  whose  con- 
sent was  necessary  were  the  complainants  in  this  case,  all  of  them 
at  the  time  being  infants  of  tender  years. 

It  is  now  alleged  on  their  behalf  that  that  consent  was  in  fact 
never  given,  but  that  if  it  was  given,  it  was  given  through  fraud, 
imposition  and  false  representation,  practiced  upon  their  guardian 
ad  litem  in  that  case,  whom  they  allege  was  an  ignorant  person,  and 
wholly  ignorant  of  the  rights  of  these  plaintiffs  in  the  premises. 

Had  the  proceedings  been  regular,  had  the  court  been  fully 
advised  of  the  law  and  the  facts,  had  no  fraud  been  practiced,  and 
had  the  court  jurisdiction  to  make  the  decree  in  question,  these 
infants  would  undoubtedly  be  bound  by  it  to  the  same  extent  as 
would  adults  under  the  same  circumstances.  Nor  does  it  matter  in 
this  case  that  the  decree  complained  of  was  apparently  a  decree  in 
favor  of  the  infant  complainants;  if  it  was  obtained  by  fraud,  it  can 
be  as  well  attacked  whether  the  complainants  here  were  plaintiffs  or 
defendants  in  that  cause. 

Upon  this  subject,  the  text-writers  say:  "Though  an  infant  is,  in 
ordinary  cases,  bound  by  the  effect  of  any  suit  or  proceeding  insti- 
tuted in  his  behalf,  and  for  his  benefit,  yet  if  there  has  been  any 
mistake  in  the  form  of  such  suit,  or  of  the  proceedings  under  it,  or 
in  the  conduct  of  it,  the  court  will,  upon  application,  permit  such 
mistake  to  be  rectified":  1  Danl.  Ch.  73. 

Of  course  it  follows,  that  if  the  court  will,  upon  application,  permit 
a  mistake  to  be  rectified  in  such  a  case,  for  a  stronger  and  better 
reason  the  court  will  rectify  such  mistake,  where  it  has  resulted  from 
fraud  and  false  representation.  ' '  To  impeach  a  decree  on  the  ground 
of  fraud  or  collusion,  an  infant  may  proceed  either  by  a  bill  of  review 
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or  a  supplemental  bill  in  the  nature  of  a  bill  of  review,  or  he  may 
proceed  by  original  bill.  He  may  also  impeach  a  decree  on  the 
ground  of  error  by  original  bill,  and  he  is  not  obliged  for  that  pur- 
pose to  wait  until  he  has  attained  twenty-one:  1  Danl.  Ch.  164r-173. 

As  we  have  already  stated,  a  court  of  chancery,  always  jealous 
of  the  rights  of  its  wards,  will  interfere  to  rectify  a  wrong  committed 
against  their  persons  or  property,  whether  they  have  been  in  form 
plaintiffs  or  defendants  in  the  proceeding  in  which  the  wrong  was 
inflicted.  The  rule  upon  this  subject  is  laid  down  to  be  as  follows: 
"An  infant  when  complainant  is  as  much  bound  by  a  decree  as  an 
adult.  In  this  respect,  courts  of  equity  follow  the  rule  of  law,  but 
if  gross  laches  appear  upon  the  part  of  the  Prochein  ami,  the  infant 
may  open  the  decree  by  a  new  bill.  In  general,  infants  are  bound 
as  much  as  adults  by  the  conduct  of  their  solicitors,  as  respects 
matters  of  practice,  acting  bona  fide  in  their  behalf,  but  not  as  to 
matters  of  mistake,  fraud  or  collusion":  Jen.  Ch.  621.  "As respects 
infants,  although  the  court  will  not,  when  they  are  concerned,  make 
a  decree  by  consent  without  referring  it;  yet,  when  once  a  decree 
has  been  pronounced  without  it,  the  infant  will  not  be  permitted  to 
dispute  it,  unless  upon  the  same  ground  as  an  adult  might,  such  as 
fraud,  collusion  or  error":  Jen.  Ch.  202;  1  Danl.  Ch.  164;  1  Smith 
Ch.  419. 

We  think  that  the  bill  under  consideration  does  state  facts  suffi- 
cient to  warrant  the  interference  of  a  court  of  equity  in  their  behalf, 
and  that  under  the  authorities  cited  they  have  properly  brought  their 
bill  in  the  form  of  an  original  bill  to  impeach  the  decree  complained 
of,  on  the  grounds  of  fraud,  imposition  and  error. 

But,  aside  from  any  question  of  fraud  or  false  representation,  we 
are  of  opinion  that  the  decree  complained  of  was  wholly  erroneous, 
in  undertaking  at  that  time  and  under  the  circumstances,  to  direct 
the  sale  and  conveyance  of  all  the  right,  title,  interest,  estate,  claim 
and  demand  of  the  complainants  in  the  real  property  therein  referred 
to.  There  can  be  no  doubt  but  that  the  decree  oi  the  3d  of  June, 
18G5,  of  the  district  court  for  Taos  county,  referred  to  and  set  forth 
at  length  in  the  bill  herein,  vested  in  Alfred  Bent,  the  father  of 
these  complainants,  a  legal  estate  to  the  undivided  one-twelfth  part 
of  the  land  therein  referred  to,  and  now  commonly  known  as  the 
Maxwell  grant  or  estate,  as  one  of  the  heirs  at  law  of  Charles  Bent, 
deceased.     The  recital  in  that  decree  is  as  follows : 

**  Furthermore,  that  the  said  Alfred,  Estefana  and  Teresina,  upon 
the  death  of  their  said  father,  inherited,  succeeded  to  and  became 
seized  of  the  said  undivided  one-fourth  part,  intere&t  and  estate 
which  belonged  or  pertained  to  the  said  Charles  Bent  in  law  and 
equity,  in  and  to  the  lands  or  real  estate  in  the  entire  tract  or  grant 
aforesaid,  at  the  time  of  his  decease;  and  that  the  said  Alfred, 
Estefana  and  Teresina  are  now  fully  and  absolutely  entitled  to  and 
seized  of  the  undivided  one-fourth  part  of  the  interest  and  estate 
of  the  said  tract  of  land  or  grant.  Furthermore,  that  the  said  un* 
divided  one-fourth  part  in  and  to  the  said  tract  or  grant  of  land  or 
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real  estate  be  and  hereby  is  declared  established  and  confirmed  to 
them,  the  said  Alfred,  Estefana  and  Teresina,  and  to  their  heirs  and 
assigns  forever,  with  the  full  and  perfect  right,  power  and  authority 
to  possess  and  enjoy  the  same." 

This,  as  we  have  already  stated,  vested  in  Alfred  Bent,  a  legal 
estate  in  the  said  lands,  and  when  in  December,  1865,  the  said  Al- 
fred Bent  died  intestate,  leaving  these  complainants  as  his  sole 
heirs  at  law,  the  legal  estate  so  vested  in  him  passed  by  operation 
of  law  to  these  complainants. 

It  has  been  suggested  by  counsel  for  the  defendants  in  error,  in 
their  argument,  that  the  estate  vested  in  these  infants  was  only 
equitable,  because  it  required  a  suit  in  equity  to  ascertain  and 
determine  it,  and  because  the  interlocutory  decree  on  which  the 
plaintiffs  in  error  rely  found  that  they  were  justly  and  equitably 
entitled.  And  further,  that  it  was  equitable,  because  the  supreme 
court  of  the  United  States  refers  to  it  as  such  in  Thompson  v.  Max- 
well, 95  U.  S.  393,  the  language  of  the  court  in  that  case  being: 
**  The  original  bill  was  constituted  by  the  heirs  of  Charles  Bent  to 
establish  an  equitable  interest  in  an  undivided  share  of  the  lands." 

We  hardly  think  think  this  suggestion  or  argument,  is  worthy  of 
further  consideration ;  it  is  enough  to  say,  that  the  decree  of  the 
court  in  that  suit  in  equity,  changed  what  had  theretofore  been  an 
equitai)le  interest,  into  a  substantial  and  well  defined  legal  in- 
terest. 

It  was  for  that  very  purpose  that  that  suit  was  brought,  and  its 
purpose  was  accomplished  and  declared,  by  the  decree  m  question. 

It  being  a  legal  estate,  with  which  these  infants  were  vested,  it 
was  error  for  the  district  court  of  Taos  county,  at  that  time,  to  make 
a  decree  authorizing  any  person  to  divest  them  of  that  estate.  The 
law  on  this  subject  is  well  settled. 

*' With  reference  to  the  real  estate  of  an  infant,  it  may  be  said 
that  neither  a  court  of  law  or  equity  has  any  inherent  jurisdiction 
to  direct  a  sale  of  it:"  Tyler  on  Infancy  and  Coverture,  sec.  193,  page 
296.  And  discussing  the  subject,  the  same  author  says  Chancellor 
Hart  said  in  a  recent  case,  '*  I  have  no  authority  to  bind  an  infant's 
real  estate.  That  was  decided  long  ago  by  Lord  Hardwick  in  Tay- 
lor V.  Phillips;  the  chancellor  has  never  since  attempted  to  deal  with 
the  legal  inheritance  of  infants,  without  the  aid  of  parliament:"  llus- 
sel  V.  Russel,  1  Molloy's  Heps.  525. 

"The  jurisdiction,  therefore,  in  cases  of  this  kind,  rests  all 
together  upon  the  statute.  Indepently  of  an  authority  derived  from 
the  legislature,  the  court  has  not  the  right  to  entertain  the  question 
or  direct  a  sale:"  Garnston  v.  Garnet,  7  Collyer  Reps.  577;  Rogers 
V.  Dill,  6  Hill  415,  417;  Ouderdonk  v.  Mott,  34  Barb.  106." 

*'  By  reason  of  this  rule,  statutes  exist,  both  in  England  and  in  all 
of  the  American  states,  conferring  jurisdiction  upon  the  courts  to 
order  the  sale  and  conveyance  of  an  infant's  real  estate,  in  the  cases 
specifically  provided  for  *  *  *  It  seems  to  be  the  doctrine,  sus- 
tained by  the  prepondence  of  authority,  that  a  court  of  equity  has 
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DO  power,  as  a  part  its  jurisdiction  over  infants,  to  order  a  sale  of 
the  infant's  real  estate,  for  the  purpose  of  maintainance,  education, 
or  investment:''  3  Pomeroy's  Eq.  Jur.  sec.  1309;  AV^illiamson  v. 
Barry,  8  How.  495,  531;  Eogers  v.  Dill,  supra;  Faulkner  v.  Davies, 
18  Gratt.  851;  Kearney  v.  Vaughn,  50  Mo.  284. 

Another  authority  says :  **  In  cases  where  a  trust  exists,  the  degree 
of  authority,  as  well  as  the  manner  of  its  exercise,  will  depend  on 
tbe  terms  of  the  instrument  creating  it.  In  either  case  the  court  is 
thrown  upon  its  inherent  jurisdiction,  and  has  authority  to  manage 
the  estate  during  minority,  and  to  apply  the  proceeds  for  the  infant's 
benefit;  but  there  is  no  inherent  power  to  dispose  of  or  alter  the 
estate  itself:"  Adams  Eq.,  284. 

In  the  light  of  these  authorities  we  think  that  the  decree  com- 
plained of  oy  the  complainants  was  clearly  erroneous,  because  the 
court  had  no  jurisdiction  whatever  to  make  it. 

While,  as  stated  in  some  of  the  authorities  cited,  in  all  the  Amer- 
ican states  special  statutory  authority  has  been  given  to  the  courts 
of  chancery  to  dispose  of  infants'  real  estate,  under  specified  restric- 
tion, we  find  that  in  the  territory  of  New  Mexico  no  such  statute 
was  in  existence  at  the  time  the  decree  was  made,  in  1866;  nor  was 
any  such  statutory  authority  conferred  upon  the  courts  of  this  terri- 
tory until  1872,  when,  evidently  recognizing  the  necessity  of  legisla- 
tion of  that  kind,  the  legislature  enacted  as  follows:  *'The  district 
and  also  the  probate  courts  in  this  territory  shall  have  jurisdiction 
within  the  counties  wherein  the  same  are  held  to  decree  the  sale, 
hypothecation,  or  other  disposal,  of  the  real  estate  situated  in  said 
counties,  of  minors  and  persons  known  as  non  compos  mentis:'  Act 
of  1872,  Chap.  16,  Prince's  Stats.,  435. 

Without  such  authority,  as  was  conferred  upon  the  court  by  this 
act,  we  are  of  the  opinion  that  the  distric  t  court  for  Taos  county 
erred  when  it  made  the  decree  in  question  in  this  suit,  and  that  the 
complainants  herein  are  entitled  to  maintain  the  bill  which  they  have 
filed,  for  the  correction  of  this  error,  by  which  they  have,  as  we 
think,  been  unlawfully  divested  of  their  legal  interest  in  the  grant 
of  lands  in  question. 

It  is  suggested  by  counsel,  though  not  in  the  court  below,  and 
therefore  not  necessarily  considered  here,  that  this  suit  was  improp- 
erly brought  in  the  county  of  Colfax.  In  respect  of  this  sugges- 
tion, we  are  of  opinion  that  the  suit  could  not  have  been  brought 
elsewhere  under  the  statute. 

By  chapter  2,  of  the  act  of  1876,  Prince's  Laws,  130,  it  is  provided, 
section  1:  *' All  civil  actions  which  may  hereafter  be  commenced  in 
the  district  courts,  shall  be  brought  and  shall  be  commenced  in 
counties  as  follows,  and  not  otherwise  *  *  *  4th.  When  lands, 
or  any  interest  in  lands,  are  the  object  of  any  suit  in  whole  or  in 
part,  such  suit  shall  be  brought  in  the  county  where  the  land  or 
any  porttt>n  thereof  is  situated." 

The  land  in   question  in  this  suit  was  originally  a  part  of  Taos^ 
county,  but  by  various  legislative  enactments,  changing  the  bound- 
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aries  of  counties  and  creatiug  new  counties,  it  had  come  to  be  with- 
in the  limits  of  Colfax  county  at  the  time  that  this  suit  was  brought, 
and,  therefore,  the  suit  was  properly  brought  in  that  county. 

The  counsel  who  have  suggested  this  proposition  acted  upon  this 
theory  of  the  law  when  they  brought  their  suit  of  Thompson  t. 
Maxwell,  to  review  the  decree  of  the  court  which  is  in  question  here. 
They  brought  that  suit  in  Colfax  county,  and  doubtless  for^the  rea- 
son that  under  the  law  they  would  not  have  been  authorized  to 
bring  it  elsewhere. 

Ho  other  questions  have  been  raised  by  the  demurrer  than  those 
we  have  considered. 

It  follows,  from  the  views  which  we  entertain,  that  the  court  below 
erred  in  sustaining  the  demurrer  interposed  herein,  and  that  the 
judgment  entered  therein  should  be  reversed,  and  it  is  so  ordered. 

Bristol,  J.,  concurred. 


SUPREME  COURT  OF  CALIFORNIA 

No.  9,48L 

BouGHTOK  V.  County  of  Santa  Babbara. 

DepaHmmt  One    Filed  May  iO,  1884* 

Sheriff's  Fees  for  Mileage.— The  provision  of  the  statute  of  1869-70,  p.  159,  authoiiz- 
ing  the  sheriff  to  charge  for  "  mileage  in  any  criminal  ca<e  or  proceeding,"  does  not  authorize 
him  to  charge  mileage  for  other  traveling  than  that  which  is  expressly  mentioned  in  the  stat- 
ute, but  simply  fixes  the  rate  which  n.ay  be  charged  when  mileage  is  allowed  by  any  other 
btatute. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Barbara 
county  entered  in  favor  of  the  plaintiff.  The  opinion  states  the 
facts. 

W,  (7.  Strattoriy  for  the  respondent. 
John  J,  Boyce,  for  the  appellant. 

The  Coukt.  The  action  is  brought  by  the  sheriflf  to  recover 
three  hundred  and  twenty-one  dollars  and  thirty  cents  as  "mileage" 
for  traveling  "to  serve  warrant  of  arrest"  on  one  charged  with 
felony.  Plaintiff  relies  upon  the  provision  of  the  statute  which 
reads  as  follows: 

"For  every  mile  necessarily  traveled  in  going  only,  in  executing 
any  warrant  of  arrest,  subpoena  or  venire,  bringing  up  a  prisoner  on 
habeas  corpus,  taking  prisoners  before  a  naagistate  or  to  prison,  or 
for  mileage  in  any  criminal  case  or  proceeding,  provided,  that  in 
serving  a  subpoena  or  venire  when  two  or  more  jurors  or  witnesses 
live  in  the  same  direction  but  one  mileage  shall  be  charged,  thirty 
cents;  provided  further ,  that  in  the  counties  of  Amador  and  Sacra- 
mento for  every  mile  necessarily  traveled  in  any  criminal  case  twenty 
cents:  Stats.  18G9-70,  p.  159. 
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The  clanse  in  the  section  "or  for  mileage  in  any  criminal  case  or  pro- 
ceeding" does  not  authorize  the  sherill'  to  charge  mileage  for  other 
trareling  than  that  which  is  expressly  mentioned  in  the  statute,  but 
simply  fixes  the  rate  which  may  be  charged  when  mileage  is  allowed 
by  auy  other  law  or  statute.  Thus,  if  there  be  any  other  service  for 
which  a  statute  requiring  it  to  be  performed  does  not  fix  the  com- 
peDsatioD,  but  which  involves  traveling,  the  sheriff  may  charge  for 
such  traveling  **  in  gdiug  onlv"  thirty  cents  a  mile. 

In  Ex  Parte  Wyles,  1  Denio,  658,  Beardsley,  J.,  said:  *'  The  rule 
is  probable  without  exception,  that  no  fees  are  allowed  to  any 
officer  for  travelling  in  order  to  serve 'process,  unless  the  service  is 
actually  made.  I  think  the  principle  is  entirely  settled,  and  it  is 
moreover  one  of  sound  policy.  It  excites  to  vigilance  and  fidelity, 
whereas  the  opposite  rule  would  afford  a  strong  temptation  to  re- 
missness and  fraud."  Certainly  the  intent  of  the  legislature,  after 
having  carefully  stated  that  the  sheriff  shall  receive  mileage  at  a 
certain  rate  **in  going  only"  when  a  warrant  is  executed,  to  allow 
mileage  for  travelling  in  different  directions  in  looking  for  one 
charged  with  crime  who  is  not  arrested,  should  be  very  clearly 
expressed.  But,  as  we  have  seen,  the  clause  of  the  statute  relied 
on  will  support  another  and  equally  plausible  interpretation. 

Judgment  reversed. 


No.  9,118. 

Robinson  v.  Placebville  and  Sacramento  R.  R.  Co. 

In  Bank.    Filed  May  20,  18S4» 
A  PLAiKTiFr  Cannot  Dismiss  his  action  where  the  answer  prays  for  affirmative  relief. 

JUDGJdENT  AyFIBVED  CPON  A  REVIEW  OF  THE  EVIDENCE. 

Appeal  from  a  judgment  of  th€)  superior  court  for  the  city  and 
county  of  San  Francisco  entered  in  favor  of  the  defendant,  and 
from  an  order  denying  the  plaintiff  a  new  trial.  The  opinion  states 
the  facts. 

Edward  D.  Pringle,  for  the  appellant. 
Cope  &  Boydy  for  the  respondent. 

The  Coubt.  1.  It  would  seem  to  be  the  theory  of  plaintiff,  the 
appellant,  that  the  conveyance  by  Alvord  transferred  the  title 
acquired  through  the  decretal  sale  based  upon  the  foreclosure  of 
the  second  mortgage;  that  is,  the  title  of  defendaut  subject  only  to 
the  lien  of  the  prior  mortgage.  Inasmuch  as  the  original  scheme  fell 
through,  by  reason  of  the  lanure  effectively  to  organize  a  new  corpor- 
ation, it  may,  for  the  purposes  of  this  decision,  even  be  conceded 
that  Wells,  Fargo  &  Co.,  the  second  mortgagee,  would  have  been 
entitled  to  receive  the  whole  consideration  for  the  conveyance  of  the 
Alvord  title,  except  for  the  agreement  with  respect  to  its  distribu- 
tion, entered  into  between  Wells,  Fargo  &  Co.  and  the  agent  of 
phuntiff. 
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The  testimony  of  plaintiff's  brother  is  clear  to  the  point  that  a 
large  portion  of  the  consideration  for  the  Alvord  title  was  paid  to 
him,  with  the  consent  of  Wells,  Fargo  &  Co. ,  to  be  by  him  appro- 
priated in  the  proportions  stated  in  the  circular  of  Wells,  Fargo  & 
Co.,  to  the  payment  and  satisfaction  of  such  of  the  currency 
bonds  of  defendant  as  should  be  surrendered  for  cancellation. 
A  portion  of  the  consideration  was,  in  fact,  paid-  to  the 
witness  on  his  promise  to  apply  the  same  to  the  taking 
up  of  the  currency  bonds.  Of  the  money  so  received  the 
witness  paid  to  plaintiff  a  sum  at  least  equal  to  the  percentage 
or  proportion  to  be  paid  for  tlie  surrender  of  the  bonds  claimed  by 
him.  True,  the  witness  tesifies  that  in  his  opinion  the  agreement 
between  himself  and  Wells,  Fargo  &  Co.,  "was  not  binding  on  any- 
body," and  that  plaintiff  refused  to  take  the  money  for  his  bonds. 
But  the  witness  and  plaintiff,  each  in  turn,  took  the  money — the  lat- 
ter with  full  knowledge  of  all  the  facts;  and  with  notice  that  the 
agreement  with  Wells,  Fargo  &  Co.  was  binding  on  the  witness, 
because  he  received  the  money  (having  otherwise  no  claim  to  it) 
with  the  distinct  understanding  that  it  should  be  applied  to  the  sat- 
isfaction of  defendant's  bonds.  Wo  think  the  court  below  was  fully 
trustified  in  reaching  the  conclusion  upon  the  testimony  of  plaintiffs 
)rother  alone,  that  plaintiff  received  the  money  for  and  in  consider- 
ation of  the  surrender  and  cancellation  of  his  bonds. 

Bnt  there  was  evidence  not  only  that  plaintiff,  by  his  agent,  re- 
ceipted for  his  proportionate  number  of  shares  of  the  new  corpo- 
ration, but  that  he  actually  surrendered  his  bonds  to  Wells,  Fargo 
&  Co.  Further,  that  when  the  arrangement  was  made,  where  under 
a  portion  of  the  consideration  for  the  sale  of  the  Alvord  title  was  to 
be  paid  the  brother  of  plaintiff,  to  be  by  him  distributed  among 
the  holders  of  such  currency  bonds,  as  should  be  surrendered  for 
cancellation,  the  bonds  here  sued  for,  with  others,  were  delivered 
to  him  for  the  purpose  of  enabling  him  to  make  out  a  statement  of 
the  several  sums  to  be  paid  to  the  respective  holders  of  blocks  of 
currency  bonds,  with  the  understanding  and  agreement  that  they 
should  be  returned  to  Wells-Fargo  to  be  destroyed  when  they  were 
taken  up  by  payment  of  the  money. 

2.  Counsel  for  i)laintiff  has  ingeniously  separated  the  answer  of 
defendant  into  parts;  calling  one  portion  a  plea  of  **  accord  and  sat- 
isfaction," and  another  portion  a  plea  of  "  payment."  But  the  suit 
is  in  equity,  and  the  facts  on  which  defendant  relied  were  proved  by 
testimony  to  which  objection  was  not  taken.  The  meaning  of  the 
answer  is  suflSciently  plain.  The  defendant  relied  upon  an  alleged 
surrender  of  the  bonds  sued  on  by  the  owner  of  them  and  an  accept- 
ance by  him  of  stock  in  the  new  corporation,  and  also  upon  the 
acceptance  by  the  owner  of  such  bonds  and  moneys,  part  of  the  pro- 
ceeds of  the  sale  of  the  Alvord  title,  for  his  bonds.  If  it  be  con- 
ceded that  defendant  was  mistaken  in  supposing  the  surrender  of  the 
bonds  for  stock  of  the  new  corporation  to  have  satisfied  the  bonds 
(because  of  failure  in  the  organization  of  the  new  corporation),  and 
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was  mistaken  in  supposing  that  the  acceptance  of  the  distributive 
share  of  the  proceeds  of  the  Alvord  title  was  in  *'  further"  and  not 
iu  entire  satisfaction  of  the  bonds,  these  supposed  erroneous  conclu- 
sions of  law  on  the  part  of  defendant  do  not  affect  the  legal  conse- 
quences of  the  facts  alleged  in  the  answer.  If  the  last  fact  stated 
constituted  a  defense,  it  is  no  objection  that  the  first  is  also  stated; 
indeed  they  were  so  far  connected  that  an  intelligent  appreciation  of 
the  relations  of  the  parties  is  facilitated  by  a  recital  of  both. 

3.  It  is  urged  that  the  plea  of  ** payment"  is  not  sustained  by 
the  evidence,  because  a  part  payment  could  not  legally  operate  to 
extinguish  plaintiff  *s  bonds.  The  answer  does  not  allege  a  tech- 
nical "payment"  by  defendant,  but  that  the  bonds  werepaidy 
satisfied  and  discharged,  as  the  result  of  the  facts  averrd.  If  the 
bonds  were  to  be  returned  to  Wells,  Fargo  &  Co.  upon  the  accept- 
ance by  plaintiff  of  a  distributive  share  of  the  proceeds  of  the 
Alvord  sale,  to  be  destroyed  by  Wells,  Fargo  &  Co.,  they  were  in 
effect  to  be  assigned  to  that  corporation,  which  was  to  receive  them 
as  assignee,  subject  to  the  trust  that  they  should  be  destroyed  for  the 
benefit  of  defendant.  Defendant  was  authorized  to  assert  its  bene- 
ficial interest  in  the  contract  between  plaintiff  and  Wells,  Fargo  & 
Co.,  and  we  know  of  no  equitable  principle  which  would  inhibit  a 
third  person  from  buying  in  claims  against  a  debtor  for  less  than 
their  face  value,  for  the  benefit  of  the  debtor. 

4.  Appellant  says  the  findings  are  insafficienf,  because  there  is 
no  finding  as  to  the  ownership  of  the  bonds.  But  it  is  alleged  in 
the  complaint  that  the  bonds  herein  *named  belonged  to  plaintiff. 
It  may  be  conceded  that  a  finding  on  that  issue  must  have  been  in 
favor  of  plaintiff.  No  injury  was  done  plaintiff  by  the  failure  to 
find  on  the  issue,  because  the  result  would  have  been  the  same  if 
the  finding  had  been  in  his  favor. 

5.  The  answer  claimed  affirmative  relief,  and  the  plaintiff  was  not 
authorized  to  dismiss  his  action:  C.  C.  P.  581. 

6.  The  depositions  were  admissible  under  the  stipulation. 
Judgment  and  order  affirmed. 


No.  7,953. 

Estate  of  Fbeeley. 

DepaHment  One,    Filed  May  20,  IS84, 
Obdeh  SriTLnro  the  Account  op  an  Executor  Reversed  for  erroneous  findings. 

Appeal  from  an  order  of  the  superior  court  for  Santa  Cruz  county, 
settling  the  account  of  an  executor.     The  opinion  states  the  facts. 

Story,  JUoore,  Lane  &  Johnson^  for  the  appellant. 
Goldsby  and  Barham,  for  the  respondent. 

The  CouKT.     Appellant  urges  that  the  court  found  against  the 
evidence  that  the  executor  was  to  be  charged  with  seventeen  and 
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three-quarter  acres  of  land,  "a  little  more  or  less;"  that  the  court  finds, 
and  "there  is  no  dispute,"  that  Pngels  bought  the  two-acre  piece; 
that  one  acre  was  washed  away  without  the  fault  of  the  executor, 
and  that  **  there  was  no  dispute,"  but  the  railroad  purchased  four 
and  one-half  acres.  But  the  court  found  that  Pagels  bought  the  one- 
acre  tract,  "a  little  more  or  less,"  and  the  executor  swore:  *'I 
received  one  hundred  and  eighty  dollars  from  Pagels  for  the  one 
acre,  sold  by  order  of  the  court."  Take  from  the  twenty-three  acres, 
of  which  deceased  was  seized  at  his  death,  the  one  acre  sold  to 
Pagels,  the  one  acre  washed  away,  and  the  four  and  one-quarter 
acres  sold  to  the  railroad  company,  and  there  would  remain  sixteen 
and  three-fourth  acres.  The  specification  of  insufficiency  of  evidence 
in  the  statement  on  motion  for  a  new  trial,  is  to  the  effect  that  the 
executor  should  not  be  charged  with  a  greater  quantity  of  land  than 
sixteen  and  three-fourth  acres,  and  the  statement  for  a  new  trial 
avers  there  was  evidence  "showing"  that  there  was  left  "in  the 
hands  of  the  executor "  sixteen  and  three-fourth  acres.  It  would 
seem,  therefore,  that  the  court  should  have  found  sixteen  and  three- 
foiyrth  instead  of  seventeen  and  one-half  acres,  as  being  all  the  land 
remaining  in  possession  of  the  executor. 

.But  while  the  court  found  that  of  the  twenty-acre  tract  one  acre 
had  been  washed  away,  and  four  and  one-half  acres  had  been  sold  to 
the  railroad  in  1874— leaving  of  that  tract  fourteen  and  one-half 
acres — it  charged  the  executor  with  the  rental  value  of  seventeen 
and  three-fourth  acres  of  the.  twenty-acre  tract  from  June,  1871,  and 
also  charged  him  with  the  value  of  the  use  of  the  two-acre  tract  for 
a  portion  of  the  same  time. 

There  is  no  finding  as  to  the  one  hundred  and  seventy  dollars 
alleged  to  have  been  stolen  from  the  executor,  nor  as  to  the  item  of 
about  twenty-five  dollars  contested. 

The  interests  of  justice  demand  a  new  trial  of  the  issue. 

Order  reversed  and  new  trial  granted. 


No.  10,963. 

People  v.  Casey  et  al. 

In  BanJc.    Filed  May  20,  ISS4. 

Instructions  as  to  Effect  of  Evidence. — It  is  error  for  the  court,  in  a  criminal  prose- 
cution, to  cbarjye  the  jury  that  the  evidence  shows  certain  facts  tend  ng  to  convict  the  defend- 
ant. 

Br  RGL  ART— Instructions. — In  a  prosecution  for  burglary  it  is  error  for  the  court  to  instruct 
the  jury,  without  qualification,  that  "if  the  defendants  took  the  jjoixi:*  l>etwe<.n  sunset  and 
sunrise,  thoy  ctunmitted  burglary  in  the  first  dej^ee,"  althtmgh  in  a  prior  portion  of  the  charge 
the  definition  of  burglary,  as  given  in  the  penal  code,  hati  been  reacl  to  tlie  jury. 

Appeal  from  a  judgment  of  the  superior  court  for  Tehama  county, 
entered  upon  a  verdict  convicting  the  defendant  of  burglary,  and 
from  an  order  denying  them  a  new  trial.  The  opinion  states  the 
facts. 
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Gale  &  Robvison,  for  the  appellant. 
AUorney-General,  for  the  respondents. 

SiURPSTEiN,  J.  It  appears  by  the  record  that  the  court  commenced 
its  charge  to  the  jury  by  the  statement  that  the  defendants  were 
charged  with  the  crime  of  burglary,  and  then  read  the  statutory  defi- 
nition of  the  crime.  At  the  request  of  defendants'  counsel,  the  court 
instructed  the  jury  that,  **  unless  you  (the  jury)  find  that  the  defend- 
ants at  the  time  they  entered  the  house  referred  to,  had  in  their  minds 
the  intent  to  commit  larceny,  you  must  find  them  not  guilty.  To 
constitute  a  crime,  there  must  be  a  union  of  evil  intent  and  evil 
act." 

Some  other  instructions  were  given,  after  which  the  court  gave  the 
following:  "The  testimony  in  the  case  shows  that  the  defendants, 
after  they  had  taken  the  property  to  Thompson's,  and,  as  Thompson 
stated,  endeavored  to  dispose  of  it,  that  they  denied  ever  having 
seen  the  propertry  before."  This  is  in  clear  violation  of  that  clause 
of  the  constitution  which  declares  that  "Judges  shall  noi  charge 
juries  with  respect  to  matters  of  fact,  but  may  state  the  testimony  and 
declare  the  law."  To  state  the  testimony  is  one  thing.  To  declare 
what  ii  shows  is  another  and  very  different  thing.  It  is  for  the  jury, 
exclusively,  to  determine  what  the  testimony  shows.  . 

After  the  jury  had  been  out  four  hours  they  returned  into  court 
and  requested  further  instructions.  The  court  then  instructed  them 
that,  '•  Walbridge  testified  that  the  quilts  were  his  and  were  in  the 
Union  Hotel  the  day  before  they  were  missed."  The  court  was  in 
error.  Walbridge  so  testified  as  to  one  of  the  quilts,  only.  He 
said  he  could  not  swear  to  the  other  two — they  looked  like  the  ones 
he  had — ^he  could  swear  to  them.  If  it  were  clear  to  our  minds  that 
this  error  could  not  have  prejudiced  the  defendants,  we  might  dis- 
regard it.  But  as  we  view  the  case  they  may  have  been  prejudiced 
byit.  If  all  three  of  the  quilts  had  been  positively  identified  by  Wal- 
bridge as  bis,  and  as  having  been  in  his  hotel,  the  evidence  would 
be  somewhat  stronger  against  the  defendants  than  it  now  is.  As  the 
case  now  stands  it  does  not  positively  appear  to  whom  two  of  the 
quilts  belonged,  or  that  they  were  taken  from  the  house  of  Wal- 
bridge. Therefore  the  testimony  of  Walbridge  as  stated  by  the 
court  is  somewhat  stronger  against  the  defendants  than  it  was  as 
given  by  Walbridge.  The  court  at  the  same  time  instructed  the  jury 
that  *'  if  the  defendants  took  the  quilts  between  sunset  and  sunrise 
they  committed  burglary  in  the  first  degree."  The  only  question 
which  can  arise  in  regard  to  this  is  whether  the  jury  must  not  be 
presumed  to  have  understood  by  it  that  if  the  defendants  entered 
the  house  mentioned  in  the  indictment  between  sunset  and  suKriso, 
and  stole  the  quilts  mentioned  in  the  indictment  from  said  house, 
they  committed  burglary  in  the  first  degree. 

In  other  words,  that  the  jury  connected  this  instruction  with  those 
which  had  been  previously  given.  Possibly  they  did;  but  wo  cannot 
base  a  presumption  on  a  bare  possibility.    The  court  made  no 
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No  8,011. 

Brown  v.  Superior  Court. 

Department  One,    Filed  May  27,  1SS4. 

Order  in  Insolvency  Proceeding— Certiorari. — An  order  of  the  superior  court,  direct- 
ing the  assignee  of  an  insolvent  debtor  to  pay  out  of  the  estate  certain  moneys,  if  erroneous, 
is  not  in  excess  of  its  jurisdiction,  and  consequently  not  reviewable  on  certiorari. 

Application  for  a  writ  of  review,  to  the  superior  court  of  San 
Benito  county. 

J.  H.  ShanJdand,  for  the  petitioner. 

The  Court.  The  superior  court  having  jurisdiction  of  the  estate 
of  the  insolvent  Baeher,  and  of  all  persons  interested  in  it,  it  is 
clear  that  the  order  of  that  court  directing  the  assignee  to  pay  out 
of  the  estate  certain  sums  of  money,  if  erroneous,  was  not  in  excess 
of  its  jurisdiction. 

Writ  denied  and  proceedings  dismissed. 


No.  7,410. 

MoFadden  v.  Mason  et  al. 

Department  Cne.    Filed  Map  27, 1884, 
Judgment  Reversed  with  Direction  to  Sustain  the  Demurbedh. 

Appeal  from  a  judgment  of  the  superior  court  for  Del  Norte 
county  entered  in  favor  of  the  plaintiff. 

Edgar  Mason  and  J.  D,  H.  Chamberlain,  for  the  appellants. 
L.  F.  Cooper,  for  the  respondent. 

The  Court.  On  the  authority  of  Bush  v.  Lindsey,  44  Cal.  125; 
Allen  V.  Tiffany,  53  Cal.  16,  and  Chaquette  v.  Ortet,  9  Pac.  C.  L.  J. 
602,  the  judgment  is  reversed  and  cause  remanded  with  directions  to 
the  court  below  to  sustain  the  demurrers  to  the  complaint. 


No.  7,827. 

Eedman  v.  Purrington. 

Department  One,    Filed  May  27,  I8S4. 

The  Assignment  op  One  op  Several  Pbomissort  Notes  Secubed  by  the  Sa&ie  Mort- 
gage, in  the  absence  of  an  agreement  to  the  contrary,  carries  with  it »  pro  rata  interest  in  the 
security. 

Assignment  op  Mortgage — Assignee's  Eight  op  Foreclosure.  A  covenant  in  a  mort- 
gage that  upon  default  in  the  payment  of  the  note  secured  thereby,  the  mortgagee  might,  at 
his  option,  institute  a  suit  for  foreclosure,  inures  to  the  benefit  of  an  assignee  of  the  mortgagor. 

Appeal  from  a  judgment  of  the  superior  court  for  Sonoma  county 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the 
defendant  a  new  trial.     The  opinion  states  the  facts. 

TV.  D,  Bliss,  for  the  appellant. 

LippUt  and  Haskell  &  Farquhar,  for  the  respondent. 
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Ross,  J.  Four  several  promissory  notes,  together  with  a  mort- 
gage to  secure  their  payment,  were  executed  by  T.  F.  Purrington  to 
one  Sutton.  One  of  the  notes  was  for  $1,500,  payable  three  months 
after  date,  another  was  for  $1,000,  payable  one  year  after  date, 
another  was  for  $1,000,  payable  two  years  after  date,  and  the  fourth 
was  for  $3,000,  payable  three  years  after  date.  The  $1,500  note  was 
paid.  The  $3,000  note  was  sold  and  assigned  by  Sutton  to  plaintiff 
for  value — ^he  (Sutton)  retaining  the  $1,000  notes.  In  the  absence  of 
any  special  agreement  to  the  contrary,  the  assignment  under  such 
circumstances  of  the  $3,000  note  would  have  carried  with  it  a  pro 
rata  interest  in  the  security:  Grattan  v.  Wiggins,  23  Cal.  30;  Jones 
on  Mortgages,  Sec.  822.  But  in  this  case  the  finding  is  that  it  was 
expressly  agreed  between  Sutton  and  the  plaintiff  that  the  assign- 
ment of  the  $3,000  note,  sJiould  carry  with  it  a  pro  rata  interest  in  the 
mortgage  and  of  the  fact  of  the  assignment  of  the  $3,000  note,  Kenyon 
was  aware,  at  the  time  of  his  subsequent  purchase  from  Sutton,  of 
the  two  $1,000  notes. 

The  mortgage  contained  the  covenant:  '*  In  case  default  be  made 
in  the  payment  of  either  principal  or  any  installment  of  interest,  as 
provided,  then  the  whole  sum  of  principal  and  interest  shall  be  due 
at  the  option  of  the  party  of  the  second  part  (the  mortgagee),  and 
suit  of  foreclosure  may  be  brought  immediately."  This  covenant 
inured  to  the  benefit  of  the  assignees  of  the  mortgagee,  and  as  the 
interest  upon  the  $3,000  note  was  not  paid  as  provided,  and  the 
plaintiff  thereupon  elected  to  consider  the  principal  sum  as  well  as 
interest  due,  the  suit  was  well  brought.  Other  points  made  do 
not  require  special  notice.     We  think  the  judgment  right. 

Judgment  and  order  affirmed. 

McKiNSTBY,  J.,  and  ^cKee,  J.,  concurred. 


No.  8,035. 

HiGGiNS  V.  Parsons. 

DepaHmerUTwo,    Filed  May  27,  1884, 

A  WmTTEN  IXSTRriTENT  MAY  BE  REFORMED  80  AS  TO  EXPRESS  THE  INTENTION  of  the  COn- 
tnuHiing  partieB  as  verbally  agreed  uix)n,  when,  through  a  mistake  of  the  plaintiff,  the  instru^ 
ment  (au»  to  contain  an  imDortant  stipulation,  which  at  the  time  of  signing,  the  defendant 
knt/w  wa^  omitted,  althougn  such  mistake  might  have  been  discovered  by  the  party  ag- 
grieved. 

Appeal  from  a  judgment  of  the  superior  court  for  Mendocino 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.     The  opinion  states  the  facts. 

J.  A,  Cooper y  for  the  appellant. 
Caroihers  and  Bond,  for  the  respondent. 

Shabpstein,  J.  The  court  found  that  in  a  verbal  agreement  made 
prior  to  the  execution  of  the  written  instrument,  which  this  action 
was  brought  to  have  reformed,  **itwas  stipulated  that  the  defen- 
dant shoiud  pay  plaintiff  interest  on  seven  tnousand  dollars  at  the 
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rate  of  one  per  cent,  per  month,"  and  that  the  plaintiff  believed  at 
the  time  of  signing  said  instrument  that  it  contained  that  stipula- 
tion, and  that  defendant  knew  at  the  time  of  signing  said  instrument 
that  it  did  not  contain  that  stipulation,  but  did  contain  one  that 
defendant  should  pay  interest  at  the  rate  of  one  per  cent,  per 
annum. 

The  complaint  alleges  a  mistake  in  the  particular  above  specified, 
and  the  answer  denies  it.  That  was  the  sole  issue  in  the  case. 
But  the  court  found  that  said  written  agreement  differed  from 
said  verbal  agreement  in  several  essential  particulars.  Neither 
party  so  alleged,  and  neither  asked  to  have  said  written  instru- 
ment re-formed  in  any  other  than  the  particular  above  specified. 
We  must  therefore  presume  that  both  were  satisfied  with  it 
in  all  respects  other  than  that  specified  in  the  pleadings.  It 
is  also  found  that  the  defendant  would  not  have  signed  said 
instrument  if  it  ''had  contained  a  stipulation  to  pay  interest  at  the 
rate  of  one  per  cent,  per  month  on  seven  thousand  dollars."  But 
he  knew  that  he  had  agreed  to  pay  that  rate  of  interest,  and  knew 
that  the  plaintiff  supposed  when  he  signed  said  written  instrument 
that  it  contained  that  agreement.  Under  such  circumstances  we 
think  it  quite  immaterial  what  the  defendant  would  or  would  not 
have  done  if  the  instrument  had  expressed  the  real  agreement  of 
the  parties.  If  it  omitted  something  which  the  defendant  thought 
had  been  agreed  to,  he  was  at  liberty  to  refuse  to  sign  it.  But  be 
the  fact  as  it  may,  it  furnishes  no  ground  for  denying  the  relief 
prayed  by  plaintiff.  It  does  not  appear  that  defendant  supposed 
or  had  any  reason  to  suppose  that  the  instrument  as  drawn  was 
satisfactory  to  plaintiff.  The  defendant  knew  that  the  written 
instrument  did  not  truly  express  the  agreement  of  the  parties,  and 
knew  that  in  the  only  respect  in  which  it*  is  sought  to  have  it 
reformed,  the  plaintiff,  at  the  time  of  signing  ii ,  supposed  that  it 
did  truly  express  said  agreement.  This  constituted  **a  mistake  of 
one  party,  which  the  other  at  the  time  knew  or  suspected,"  and  the 
party  aggrieved  is  entitled  to  have  the  instrument  revised  so  as  to 
express  the  real  intention  of  the  plaintiff.  The  finding  that  plaintiff 
might  have  discovered  the  mistake  which  he  seeks  to  have  rectified, 
is  an  immaterial  one.  The  right  to  have  an  instrument  revised,  so 
as  to  have  it  truly  express  the  intention  of  the  parties,  is  not  made 
to  depend  on  the  fact  whether  the  party  seeking  to  have  it  so  revised 
might  have  discovered  the  mistake  before  signing  such  instrument. 
The  language  of  the  code  is:  *'When,  through  fraud  or  a  mutual 
mistake,  or  a  mistake  of  one  party,  which  the  other  knew  or  sus- 
pected, a  written  contract  does  not  truly  express  the  intention  of 
the  parties,  it  may  be  revised  on  the  application  of  a  party 
aggrieved,  so  as  to  express  the  intention  so  far  as  it  -can  be  done 
without  prejudice  to  rights  acquired  by  third  persons,  in  good  faith 
and  for  value :"  C.  0.  3,399.  The  conditions  on  which  relief  may 
be  granted  are  clearly  specified,  and  we  are  not  at  liberty  to  exact 
others. 
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The  finding  "That  the  defendant  never  made  the  contract  by 
which  it  is  sought  to  bind  him  in  this  action,"  is  inconsistent  with 
the  finding,  "That,  in  a  verbal  agreement,  made  prior  to  the 
execution  of  said  written  instrument,  it  was  stipulated  that  defend- 
ant should  pay  plaintiff  interest  on  seven- thousand  dollars,  at  the 
rate  of  one  per  cent,  per  month."  It  is  not  sought  by  this  action 
to  bind  defendant  to  perform  anything  more  than  that. 

We  think  the  rulings  of  the  court  specified  in  the  plaintiff  *s 
assignments  of  error,  from  I  to  VI  inclusive,  were  erroneous. 
According  to  the  views  hereinbefore  expressed,  the  special  issues, 
Nos.  6,  7  and  8,  submitted  to  the  jury,  were  wholly  irrelevant. 

Judgment  and  order  reversed. 

Thornton,  J.,  and  Mybick,  J.,  concurred. 


:No.  10,933. 

People  v.  Elster. 

Department  One,    Filed  May  27, 1884. 

Larcbxt— PossEasiON  op  Recently  Stolen  Property.— The  mere  possession  of  recently 
st'V.<?n  property,  onoonnected  with  other  facts  and  circumstances  tending  to  show  guilt,  h  not, 
tif  itself,  sufficient  to  warrant  a  conviction  for  larceny;  it  is  merely  a  circumstance  tending  to 
implicate  the  accused;  but  if  linked  with  other  facts  and  circumstances  also  tending  to  im- 
ijHcat^  him,  it  may  amount  to  direct  and  positive  proof. 

The  Same  Statement  and  Silence  of  Pbisuneb. — The  conduct,  acts  and  statements  of 
u.  p>  ivm  accused  of  crime,  are  admissible  in  evidence  against  him;  and  such  inferences  may 
■'  'Irann  from  them  as  are  warranted  by  the  evidence  considered  in  the  li^ht  of  human  ex- 
Krience.  But  an  inference  of  ^ilt  cannot  bedrawnfrom  a  statement  evincive  of  innocence, 
L'  r  fn>m  silence  where  a  person  is  not  bound  to  speak;  nor  from  refusal  to  answer  unauthor- 
i<:^{  q  U'stions  touching  tne  charge  i^^ainst  him,  wnich,  under  the  circumstances  called  for  no 
r^]>\\'.  If  the  officer  making  the  arrest  asks  him  any  questions  touching  the  circumstances 
r'tQnected  with  the  crime,  the  prisoner  has  the  right  to  be  silent,  or  to  assign  the  reason  why 
liT  at  that  time  declines  to  enter  into  explanations.  If  he  keeps  silence  or  refuses  to  answer 
"because  he  does  not  know  the  law  and  nad  better  say  nothing,  no  inference  from  his  silence 
or  refusal  can  be  drawn  against  him. 

The  iSAME— Instructions— Circumstantial  Evidence.— Facts  and  circumstances  upon 
vMch  infractions  are  predicated  must  be  founded  upon  the  evidence  in  the  case.  If  there 
]-  m>  evidence  tending  to  prove  them,  it  is  error  for  the  court  to  assume  them,  or  to  so  word 
iii.<raction8  with  reference  to  them  as  to  leave  it  to  the  jury  to  infer  their  existence.  While, 
therefore,  it  would  be  proper  in  a  case  in  which  there  is  any  evidence  tending  to  prove  incul- 
patnry  facts  and  circimistances  in  connection  with  the  possession  of  i>roperty  recently  stolen, 
i  f  the  court  to  instruct  the  jury  that  they  would  be  justified  in  finding  the  defendant  ^oiilty^ 
of  the^t,  it  is  error  to  give  such  mstruction,  if  there  were  no  evidence  to  warrant  the  infer- 
eoce  of  such  drcumstanoee. 

The  Credibility  ov  a  Witness  cannot  be  Ihpeached  by  evidence  that  he  has  been 
irresufd  for  a  felony. 

Appeal  from  a  jndgment  of  the  superior  court  for  Stanislaus 
county,  entered  upon  a  verdict  convicting  the  defendant  for  grand 
Lvceny,  and  from  an  order  denying  him  a  new  trial.  The  opinion, 
states  the  facts. 

Wright  d  Hazen,  for  the  appellant. 
AUomey^OeThercdy  for  the  respondent. 

McEee,  J.  In  this  case  the  defendant  was  convicted  of  grandl 
larceny;  he  moved  for  a  new  trials  the  motion  was  denied,  and  from 
the  jadgment  of  conviction  and  the  ordor  denying  a  new  trial  he  has 
appealed. 

Ko. 
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The  larceny  is  charged  to  have  been  committed  on  Sunday,  April 
1,  1883;  it  consisted  of  the  stealing  of  a  calf  from  the  custody  of  its 
alleged  owner.  The  principal  evidence  connecting  the  defendant 
with  the  offense  was  the  discovery  of  the  hide  of  the  calf  in  the  shop 
of  a  butcher,  to  whom  the  defendant  had  fetched  and  sold  it  early 
on  the  morning  of  April  2, 1883.  At  the  trial  the  defendant  attempted 
to  account  for  the  possession,  but  it  was  contended  the  account  was 
false.  The  question,  therefore,  of  the  guilt  or  innocence  of  the 
defendant  depended  upon  the  possession  by  him  of  the  property 
soon  after  it  was  alleged  to  have  been  stolen,  and  the  circumstances 
in  connection  with  its  possession  and  sale. 

Assuming  that  the  calf  belonged  to  the  person  named  in  the  infor- 
mation as  the  owner,  and  that  it  had  been  stolen  from  him,  yet  the 
mere  possession  of  recently  stolen  property,  standing  alone  and 
unconnected  with  other  facts  and  circumstances,  tending  to  prove 
guilt,  is  not,  of  itself,  suflScient  in  law  to  warrant  a  conviction ;  it  is 
merely  a  circumstance  tending  to  implicate  the  accused;  but  if 
linked  with  other  facts  and  circumstances  also  tending  to  implicate 
him,  it  may  amount  to  direct  and  positive  proof:  People  v.  Beaver, 
49  Cal.,  57;  People  v.  Gettv,  id.,  581;  People  v.  Chambers,  18  id., 
338;  People  v.  Ah  Ki,  20  id.,  177;  People  v.  Gassaway  23  id.,  61; 
People  V.  Lacey,  28  id.,  690;  People  v.  Noriega,  48  id.,  123. 

To  that  extent  the  court  properly  explained  the  law  to  the  jury; 
but  in  connection  wath  that  explanation  it  instructed  them  as 
follows : 

"If  you  believe  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  refused  to  give  any  explanation  of  the  fact  of  pos- 
session, or  attempted  to  dispose  of  the  property,  or  to  destroy  its 
marks,  these  facts,  if  you  find  them  to  exist,  or  any  other  circum- 
stances naturally  calculated  to  awaken  suspicion  against  him,  and  to 
corroborate  the  inference  of  guiUy  possession ,  will,  in  connection  with 
the  fact  of  recent  possession,  justify  you  in  finding  the  defendant 
guilty." 

This  instruction  was  followed  by  others  to  the  effect  that  if  the 
jury  believed  that  the  calf  was  stolen,  and  was  very  soon  afterwards 
found  in  the  defendant's  possession,  the  fact  **that  the  defendant 
failed  or  refused,  when  asked,  to  account  for  the  possession,  in  an 
honest  manner,  or  to  show  that  such  possession  was  honestly  obtained, " 
or  **  refused  or  neglected  to  give  any  explanation  of  his  possession, 
was  a  circumstance  which,  in  connection  with  the  fact  of  his  posses- 
sion, and  in  connection  with  any  other  facts  or  circumstances  which 
would  be  calculated  to  awaken  suspicion  against  him  and  to  corrob- 
orate the  inference  of  guilty  possession,  would  justify  them  in  find- 
ing the  defendant  guilty." 

The  only  evidence  in  the  record  for  the  assumption  of  the  fact 
that  the  defendant,  when  asked,  failed,  or  refused,  or  neglected  to 
give  any  explanation  of  his  possession  of  the  property  is  this:  After 
the  defendant  had  been  arrested,  and  was  in  the  custody  of  the 
officers  who  arrested  him,  on  the  way  to  the  examining  magistrate. 
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he  inquired  of  the  officer  if  he  was  arrested  for  an  animal  which 
had  been  sold  to  Tranor  (the  butcher  at  whose  shop  the  hide  of  the 
calf  had  been  found),  admitting  that  he  had  sold  some  beef  there; 
and  then  the  officer  said  to  him,  '*  You  have  got  no  cattle  of  your 
own,  have  you?  to  which  he  replied,  "He  had  not."  "I  then," 
continued  tne  officer,  testifying,  *  *  asked  him  where  he  got  the  cattle 
or  beef  which  he  sold  ?  H!e  said  he  did  not  understand  the  law  and 
did  not  think  it  was  best  for  him  to  say  anything  about  it;  that  the 
less  he  talked  about  it  the  best;  as  Igng  as  he  didn't  understand  the 
law.  I  told  him  the  first  thing  I  would  do  if  I  was  charged  with 
having  in  my  possession  property  that  there  was  a  question  about 
the  title,  would  be  to  tell  where  I  got  it.  He  said  he  did  not  under- 
stand the  law  and  did  not  propose  to  say  much  about  it.  Didn't 
understand  anything  about  the  law.  He  said  that  beef  that  was 
sold  to  Tranor  was  straight — nothing  wrong  about  it." 

It  is  well  settled  that  the  conduct,  acts  and  statements  of  a  person 
under  arrest  for  a  crime,  which  he  is  charged  with  having  committed, 
are  admissible  in  evidence  against  him;  and  such  inferences  may  be 
drawn  from  them  as  are  warranted  by  the  evidence,  considered  in 
the  light  of  human  experience.  But  an  inference  of  guilt  cannot 
he  drawn  from  a  statement  evincive  of  innocence,  nor  from  silence, 
where  a  person  is  not  bound  to  speak;  nof  from  refusal  to  answer 
unauthorized  questions  touching  the  charge  against  him,  which, 
uader  the  circumstances  called  for  no  reply:  Sees.  1,958,  1,960, 
Pen.  Code.  A  person  accused  of  crime  is  under  the  protection  of 
the  law.  He  is  not  bound  to  assert  his  innocence  to  an  officer  who 
arrests  him ;  nor  to  answer  questions  asked  by  the  officer,  as  to  the 
crime  tor  which  he  is  arrested,  or  any  circumstances  connected  with 
it.  Under  such  circumstances,  the  accused  has  the  right  to  be 
silent,  or  to  assign  the  reason  why  he,  at  that  time,  declines  to  enter 
iiito  explanations.  If  he  keeps  silence  or  refuses  to  answer, 
"because  he  does  not  understand  the  law,  and  had  better  not  say 
anything,"  no  inference  from  his  silence  or  refusal  can  be  drawn 
against  him:  1  Groenleaf  on  Evidence,  sees.  197,  199;  People  v. 
McDermott,  123  Mass.  440;  Gales  v.  Lincoln,  11  Vt.  152. 

Now  neither  statement  made  by  the  defendant,  that  "  the  sale  by 
him  of  the  beef  to  Tranor  was  all  straight,  and  there  was  nothing 
wrong  about  it,"  nor  his  refusal  to  answer  the  questions  which  were 
asked  by  the  officer,  warranted  the  inference  of  an  implied  admis- 
sion of  guilt.  As  the  statement  was  in  itself  evincive  of  innocence 
and  not  of  guilt,  and  the  refusal  was  the  exercise  of  a  legal  right,  it 
vas  erroneous  for  the  court  to  assume  them  as  circumstances  upon 
which  to  predicate  instructions  that  the  possession  of  the  defendant 
was  a  "  guilty  possession."  If  such  an  inference  could  be  drawn  at 
all  from  the  conduct  or  statements  of  the  defendant,  it  was  for  the 
jniy  to  draw  it;  they  only  could  determine  whether  the  conduct  of 
the  defendant,  on  the  occasion  of  his  arrest,  was  contrary  to  the 
ordinary  behavior  of  a  person  charged  with  crime  or  attributable  to 
his  mental  characteristics;  or  evinced  guilt  or  innocence :  People  v. 
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Greenfield,  85  N.  T.  86.  It  was  not  for  the  court:  People  v.  Ali 
Sing.  59  Cal.  400. 

Of  many  of  the  other  circumstances,  upon  which  the  instructions 
were  predicated,  we  find  no  evidence  in  the  record.  The  record 
discloses  that  the  defendant  did  not  fail,  or  refuse,  to  explain  or 
account  for  his  possession  of  the  property.  At  the  trial  of  the  case 
direct  evidence  was  given  tending  to  prove  that  the  calf  belonged 
to  one  Fagan,  a  farmer  and  cattle  owner;  that  Fagan  killed  it  the 
Sunday  evening  when  it  was  charged  to  have  been  stolen,  on  a 
range  where  his  cattle  pastured,  in  common  with  cattle  belonging 
to  the  person  named  in  the  information  as  the  .owner,  and  others; 
that,  after  killing  it,  he  with  his  son  took  out  the  entrails  of  the 
calf,  at  the  place  on  the  range  where  it  was  killed,  cut  off  its  head 
and  feet,  as  was  customary  in  killing  an  animal  for  market,  and  took 
it,  with  the  assistance  of  the  defendant,  who  was  his  hired  man,  to 
his  farm-house,  where  he  kept  it  through  the  night,  and  sent  it,  next 
morning,  by  the  defendant,  for  sale  to  the  butcher;  that  it  was  sent 
by  the  defendant,  for  that  purpose,  early  in  the  morning,  because 
the  butcher  had  requested  that  anv  animal  sent  for  sale  should  be 
sent  early  in  the  morning,  before  he  went  to  supply  his  customers. 
The  defendant  himself  also  testified,  as  a  witness  in  his  own  be- 
half, that  his  connection  with  the  possession  of  the  calf  was  only 
that  of  a  hired  man,  actibg  under  the  orders  of  Fagan,  who  claimed 
to  be  the  owner  of  the  calf,  and  who,  he,  believed,  was  the  owner. 

Now  this  account  was  either  true  or  false.  If  true,  the  possession 
by  the  defendant  was  not  a  "guilty  possession,"  whether  the  calf 
belonged  to  the  person  named  in  the  information  or  to  Fagan.  No 
presumption  of  guilt  could  arise  against  the  defendant  from  a  mere 
possession  of  property  received  from  his  master  for  the  purpose  of 
selling  it;  nor  could  an  inference  of  guilt  be  drawn  against  him, 
unless  the  account  given  of  the  possession  was  unreasonable  or 
improbable  on  its  face.  If  neither  unreasonable  nor  improbable, 
then  the  possession  was  accounted  for;  it  was  not  a  guilty  possession 
unless  it  was  proved,  or  it  might  be  fairly  presumed,  that  the 
account  or  explanation  given  of  it  was  false.  "It  is  a  general 
principle,"  says  Mr.  Justice  Alderson,  **  that  when  a  man  in  whose 

Eossession  stolen  property  is  found,  gives  a  reasonable  account  of 
ow  he  came  by  it,  as  by  telling  the  name  of  the  person  from  whom 
he  received  it,  it  is  incumbent  on  the  prosecution  to  show  that  the 
account  is  false,  unless  the  account  given  be  unreasonable  or 
improbable  on  the  face  of  it":  Eoscoe's  Crim.  Ev.  21. 

After  the  defendant  had  accounted  for  the  poesession,  it  was  for 
the  jury  to  determine  whether  the  account  given  was  reasonable  or 
improbable,  true  or  false.  .  But  whether  the  account  was  one  or  tlie 
other,  it  did  not  warrant  the  assumption  upon  which  to  predicate 
instructions  to  the  jury  that  the  defendant  had  failed  or  refused  or 
neglected  to  account  for  the  possession  at  all.  Neither  of  these 
things  could  be  assumed  of  the  conduct,  or  statement,  or  explanation 
of  the  defendant,  as  given  in  evidence;  and  it  is  well  settled  that 
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facts  and  circumstances,  upon  which  instructions  are  predicated^ 
must  be  founded  upon  the  evidence  in  the  case. 

If  there  be  no  evidence  tending  to  prove  them,  it  is  error  for  the 
court  to  assume  them,  or  to  so  word  instructions  with  reference  to 
them,  as  to  leave  it  to  a  jury  to  infer  their  existence.  While,  there- 
fore, it  would  be  proper  in  a  case  in  which  there  is  any  evidence 
tending  to  prove  inculpatory  facts  and  circumstances  in  connection 
with  me  possession  of  property  recently  stolen,  for  a  court  to 
instruct  the  jury  that  they  will  be  justifiable  in  finding  the  defend- 
ant guilty  of  the  theft,  it  would  be  improper  and  erroneous  to  give 
such  instructions,  if  there  were  no  evidence  in  the  case  to  warrant 
the  inference  of  such  circumstances. 

Instructions  should  only  be  given  with  reference  to  a  fact  or  state 
of  facts  in  evidence;  otherwise  they  are  mere  legal  abstractions, 
inapplicable  to  the  case,  and  calculated  to  mislead  the  jury:  People 
V.  Turley,  60  Cal.  469;  People  v.  Vasquez,  49  id.  6G2;  People  v.  San- 
chez, 24  id.  17;  People  v.  liest,  39  id,  690;  and  in  giving  tliem,  com- 
ments on  the  testimony  produced  should  not  be  made;  nor  should 
they  contain  expressions  upon  the  weight  and  sufficiency  of  the  evi- 
dence; nor  strong  expressions  as  to  the  guilt  of  the  accused.  Such 
expressions  coming  with  the  weight  of  authority,  are  calculated  to 
bias  the  minds  of  the  jurymen,  and  may  impair  the  right  of  the 
accused,  guaranteed  by  the  constitution,  to  a  trial  of  the  issues  of 
fact  by  an  impartial  lurv:  People  v.  Williams,  17  Cal.  142;  Feo\}le 
V.  Ah  Sing,  59  id.  400;  reople  v.  Mitchell,  55  id.  236;  People  v.  Lev- 
ison,  16  id.  99;  People  v.  Walden,  51  id.  588;  People  v.  Wong,  54 
id.  152;  People  v.  Carrillo,  id.  63;  People  v.  Fiellen,  58  id.  218;  Peo- 
ple T.  GraJiam,  21  id.  262;  Pico  v.  Anthony,  51  id.  495. 

Fagan,  a  witiiess  called  by  the  defendant,  was  examined  and  gave 
material  evidence  in  the  case.  On  his  cross-examination  the  dis- 
trict attorney  asked  him  the  following  questions,  viz:  "Have  you 
ever  been  arrested  for  a  felony  ?  Have  you  been  arrested  for  stage 
robbing?  Have  you  been  arrested  for  cattle  stealing?"  The  wit- 
ness was  compelled  to  answer  each  question  against  the  exception 
of  the  defendant.  The  only  possible  object  of  asking  the  questions 
was  to  impeach  the  credibility  of  the  witness.  But  the  testimony 
was  not  admissibly  for  that  purpose.  The  mere  fact  that  the  witness 
had  been  arrested  does  not  prove  nor  tend  to  prove  that  he  had  been 
convicted  of  any  offense;  and  until  there  is  proof  of  conviction  the 
witness  was  protected  by  the  legal  presumption  of  innocence. 
Hence  the  rule  formulated  by  section  205,  code  of  civil  procedure : 
'*  A  witness  may  be  impeached  by  the  party  against  whom  he  was 
called  by  contradictory  evidence  that  his  general  reputation  for 
truth,  honesty  and  integrity  is  bad,  but  not  by  evidence  of  particular 
wrongful  acts,  except  that  it  may  be  shown  by  the  examination  of 
the  witness  or  the  record  of  the  judgment,  that  ho  has  been  convicted 
of  a  felony:"  The  People  v.  Chin  Mook,  51  Cal.,  597;  People  v. 
Bemhart,  39  id.,  449;   People  v.  McDonald,  id,  697;   People  v. 
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Snellie,  July  term,  1871.     It  follows  that  the  foregoing  rulings  and 
iustructioDS  of  the  court  were  erroneous. 
Judgment  and  order  reversed  and  cause  remanded. 

McKiNSTBY,  J.,  and  Boss,  J.,  concurred  in  the  judgnienfc, 


No.  10,941. 

People  v.  Blake. 

Department  Two.    Filed  May  f7,  1884. 

Forgery — Intent — Insanity  from  Drunkenness.— In  a  prosecution  for  forgery  of  a 
promissory  note,  where  the  intent  with  which  the  act  was  done  is  an  element  of  the  offense, 
evidence  is  admifcsible  showirg  that  the  defendant  waa  afflicted  with  dipsomania;  that  from 
protracted  habits  of  intemperance  his  mind  had  been  impaired;  that  when  he  w^as  under  the 
influence  of  liquor  he  waa  insane,  did  not  know  what  he  was  doing,  could  not  distinguish 
right  from  wrong,  and  that  he  was  in  such  state  when  he  committed  the  act  of  which  he 
was  accused. 

Appeal  from  a  judgment  of  the  superior  court  for  Stanislaus 
county,  entered  upon  a  verdict  convicting  the  defendant  of  forgery, 
and  from  an  order  denying  him  a  new  trial.  The  opinio^  states 
the  facts. 

£.  J,  Maddox,  for  the  appellant. 
J,  G.  Simmons,  for  the  respondent. 

Thornton,  J.  The  defendant  was  accused  by  information  of  the 
forgery  of  a  promissory  note.  The  specific  averments  were  that 
defendant  "did  feloniously,  wilfully  and  falsely  make,  utter  and 
pass  to  one  John  Bobinson,  a  certain  false,  forged  and  counter- 
feit note  as  true  and  genuine,"  etc.  The  defendant  was  tried  and 
convicted. 

It  is  urged  that  the  court  on  the  trial  committed  errors  prejudicial 
to  defendant,  to  which  our  attention  is  called  on  this  appeal.  The 
first  point  made  is  the  ruling  of  the  court  on  an  ofier  made  on  behalf 
of  defendant.  An  extract  from  the  bill  of  exceptions  will  best 
show  the  point  made : 

**  L.  B.  Watthall  duly  sworn: 

^'Defendant — I  understsnd  from  the  ruling  of  the  court  that  I 
am  not  allowed  to  go  back  of  this  transaction. 

'*  Court — I  shall  certainly  not  allow  you  to  prove  the  general 
character  and  general  habits  prior  to  this  act  as  to  his  drunkenness. 

^^  Defendant — So  that  we  may  get  ourselves  on  record  properly, 
defendant  ofiers  to  prove  these  facts,  the  court  may  deny  the  testi- 
mony, and  I  take  my  exceptions  at  this  time.  If  the  court  is 
satisfied,  then  it  is  not  necessary  to  call  any  more  witnesses.  The 
defendant  proposes  to  prove  this:  That  the  defendant  has  for 
twenty  years,  or  from  fifteen  to  twenty  years,  been  a  strong  drinker. 
That  he  is  a  man  who  when  drunk  acts  unconsciously,  and  that 
from  the  excessive  use  of  alcohol  ho  is  afi'ected  with  chronic^alcohol- 
ism,  inebriate — in  other  words,  dipsomania.  And  we  propose  to 
prove  by  witnesses — 
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"  Corirt — In  other  words,  you  offer  to  prove  insanity? 

"  Defendant — ^Tbat  he  is  insane  from  confirmed  and  excessive  use 
of  alcohol.  We  propose  to  prove  that  he  is  affected  with  dipsomania 
and  that  he  is  arrived  at  that  stage  whenever  he  is  under  the  iufiu- 
ence  of  liquor  that  he  is  unable  to  tell  what  he  is  doing,  that  he  is 
xmable  to  distinguish  right  from  wrong,  and  we  will  supplement  this 
by  proving  that  at  the  time  he  did  the  act  he  was  under  the  influence 
of  liquor." 

The  court  refused  to  allow  this  testimony,  to  which  defendant 
reserved  an  exception. 

The  offer  might  have  been  put  with  more  clearness,  but  we  think 
that  by  its  fair  interpretation  it  was  an  offer  to  show  that  the 
defendant  was  afflicted  with  dipsomania;  that  from  protracted  habits 
of  intemperance  his  mind  has  been  impaired;  that  when  he  was 
under  the  influence  of  liguor  he  was  insane,  did  not  know  what  he 
was  doing,  could  not  distinguish  right  from  wrong,  and  that  he  was 
in  that  ti^te  when  he  committed  the  act  of  which  he  was  accused. 

Under  these  circumstances  should  not  the  defendant  have  been 
allowed  to  introduce  the  testimony  offered  ? 

It  has  been  so  frequentlv  and  so  generally  held  both  in  England 
and  in  the  highest  c6urt  oi  this  and  other  staites  of  the  Union,  that 
drunkenness  voluntarily  brought  on  is  no  excuse  for  crime,  that  it 
may  be  considered  as  settled  law.  The  propriety  of  such  a  law  is 
well  vindicated  by  Denio,  J.,  in  People  v.  Rogers,  18  N.  Y.  9.  **It 
will,  moreover,  occur  to  every  mind  that  such  a  principle  is  abso- 
lutely necessary  to  the  protection  of  life.  In  the  forum  of  con- 
science there  is  no  doubt  considerable  difference  between  a  murder 
deliberately  planned  and  executed  by  a  person  of  unclouded  intellect, 
and  the  reckless  taking  of  life  by  one  infuriated  bj  intoxication;  but 
hamanlaws  are  based  upon  considerations  of  policy,  and  look  rather 
to  the  maintenance  of  personal  security  and  social  order,  than  to  an 
accurate  discrimination  as  to  the  moral  qualities  of  individual  con- 
coaduct.  But  there  is,  in  truth,  no  injustice  in  holding  a  person 
responsible  for  his  acts  committed  in  a  state  of  voluntary  intoxica- 
tion. It  is  a  duty  which  every  one  owes  to  his  fellow-men,  and  to 
society,  to  say  nothing  of  more  solemn  obligations,  to  preserve,  so 
far  as  lies  in  his  power,  the  inestimable  gift  of  reason.  If  it  is  per- 
verted or  destroyed  by  fixed  disease,  though  brought  on  by  his  own 
vices,  the  law  holds  him  not  accountable.  But  if,  by  a  voluntary 
act,  he  temporarily  casts  off  the  restraints  of  reason  and  conscience, 
no  wrong  is  done  him  if  he  is  considered  answerable  for  any  injury 
VI  hich,  in  that  state,  he  may  do  to  others  or  to  society :"  Kenney 
V.  The  People,  30  N.  Y.  330;  Jones  v.  Commonwealth,  75  Pa.  St. 
403:  Ewen  v.  State,  4  Humph.  136;  Pirtle  v.  State,  9  id  6G3;  State 
V.  Fatro,  50  Vt.  483;  Hopt  v.  The  People,  104  U.  S.  631;  Boswell's 
Case,  20  Gratt.  860;  People  v.  Nichol,  34  Cal.  215-217;  People  v. 
Lewis,  36  irf.  531. 

Bat  it  has  been  held  in  this  state  and  in  other  states,  where  the 
crune  of  murder  is  divided  by  statute  into  two  degrees,  the  higher 
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degree  requiring  deliberation  and  premeditation,  that  evidence  of 
intoxication  is  admissible  upon  tbe  question  as  to  the  issue  whether 
the  homicide  was  committed  with  the  above  named  requisites: 
People  V.  Belencia,  21  Cal.  544;  Same  v.  King,  27  trf.  507;  Same  v. 
Nichol,  34  id.  212;  Same  v.  Lewis,  36  id.  531;  Same  v.  Williams, 
43  id.  344. 

There  are  also  numerous  cases  in  which  it  has  been  ruled  that 
drunkenness  is  admissible  on  the  question  of  intent.  As  where  the 
intent  is  an  element  in  the  constitution  of  the  offense,  and  without 
the  intent  the  offense  could  not  be  committed.  If  an  accused  person 
was  in  such  a  condition  of  mind  from  intoxication  as  to  be  incapa- 
ble of  forming  such  intent,  he  could  not  have  committed  the  crime, 
or  incurred  guilt.  Being  incapable  of  forming  the  criminal  intent, 
he  should  be  acquitted:  State  v.  Bell,  29  Iowa,  306;  Scott  v.  State, 
12  Texas,  App.  31;  Wenz  v.  State,  1  Tex.,  App.  36;  Boberts  v.  The 
People,  19  Mich.  401;  concurring  opinion  of  Cooley,  J.,  in  People 
v.  Cummins,  47  id.  334;  People  v.  Harris,  29  Cal.  678;  Pigman  v. 
State,  14  Ohio,  555;  Wood  v.  State,  34  Ark.  630.  The  case  last 
cited  was  an  indictment  for  grand  larceny  in  taking  a  pistol.  The 
trial  court  was  asked  to  instruct  the  jury  that  if  they  believed  from 
the  evidence  the  defendant  took  the  pistol,  bul  that  at  the  time  he 
was  so  under  the  influence  of  intoxicating  liquor  that  a  felonious 
intent  could  not  have  been  formed  in  his  mind,  they  should  find  him 
not  guilty.  This  instruction  was  refused.  On  appeal,  this  ruling 
was  held  error.  The  above  rulings  in  relation  to  drunkenness  are 
in  accord  with  the  statute  law  of  this  state  as  expressed  in  section 
22  of  the  penal  code.  Insanity  produced  by  protracted  over-indul- 
gence in  intoxicating  liquors  may  be  held  to  be  an  excuse  for  crime, 
and  if  such  is  the  offer  of  the  defendant,  the  court  below  erred  in  its 
ruling. 

But  taking  the  offer  to  be  what  is  clearly  implied  by  its  terms, 
that  in  consequence  of  protracted  intemperance,  the  mental  facul- 
ties had  been  impaired  to  such  an  extent  that  intoxication  deprived 
the  defendant  of  the  capacity  to  distinguish  between  right  and  wrong, 
and  that  he  did  not  know  wnat  he  was  doing,  we  think  on  the  author- 
ity of  the  cases  above  cited  that  the  evidence  was  clearly  admisible 
on  the  question  of  intent. 

That  intent  is  an  element  in  the  offense  for  which  the  defendant 
was  tried,  cannot,  we  think,  be  gainsaid.  The  statute  makes  an 
intent  to  defraud  an  element  in  such  offense:  See  Penal  Code,  sec. 
470.  By  the  provisions  of  the  section  cited,  "every  person  who, 
with  intent  to  defraud  another  falsely,  makes  *  *  *  any  *  *  * 
promissory  note" — **or  utters,  publishes,  passes,  or  attempts  to 
pass  any  false  or  forjjed  promissory  note  *  *  *  with  intent  to 
defraud  any  person  "  is  guilty  of  the  crime  of  forgery. 

Now  the  criminality  of  the  defendant  under  this  statute  depends 
upon  bis  mental  condition  at  the  time  he  committed  the  offense 
charged.  If  he  was  unable  or  incapable  of  forming  such  intent,  he 
cannot  be  held  guilty.    The  offer  made  was  to  prove  that  the  defend- 


Snp.  Ct.  Cal.]  CoEREio  v.  Lynch.  41 

ant  was  in  such  a  condition  that  he  did  not  know  what  he  was  doing 
at  the  time  he  committed  the  offense  with  which  he  was  charged. 
We  think  the  court  should  have  allowed  the  defendant  to  try  to  make 
good  his  offer  by  evidence,  and  rejectinf^  it  was  error. 

The  ability  of  the  defendant  to  establish  what  he  offered  to  prove 
may  seem  to  be  highly  improbable,  but  we  cannot  admit  that  for 
this  reason  his  offer  should  have  been  rejected.  We  cannot  say  that 
it  is  impossible  for  the  defendant  to  sustain  his  offer  by  proof.  Un- 
less it  is  clearly  impossible  to  make  such  proof  it  cannot,  as  a  mat- 
ter of  law,  be  affirmed  that  the  defendant  should  be  debarred  from 
making  the  trial. 

We  nnd  no  other  error  in  the  record,  but  for  the  error  above 
pointed  out  the  judgment  is  reversed  and  the  cause  remanded  for 
a  new  trial. 

Mybice,  J.,. and  SHABPST£iK9.J.r^concurred. 


GoBREio  V.  Lynch. 

Department  Two.    Filed  May  S7,  1884. 

Sale  op  Ftrb-wood— Thflied  Warranty  of  Quality. — Fire- wood  is  not  a  manufactured 
Article,  within  the  meanini;  of  (he  code,  and  the  sale  thereof  does  not  imply  a  warranty  that 
it  ii;  reasonably  fit  for  the  purpose  for  which  it  was  sold. 

Sale— Acceptance  by  vendee. — A  vendee  of  fire- wood  cannot  avoid  the  payment  of  its 
real  value,  although  not  of  the  quality  contracted  to  be  delivered,  if  he  accepts  and  uses  it,^ 
AfU'r  a  full  opportunity  for  examination. 

Appeal  from  a  judgment  of  the  superior  court  for  Marin  county, 
entered  in  favor  of  theplaintiflF,  and  from  an  order  denying  the 
defendant  a  new  trial.    The  opinion  states  the  facts. 

Charles  F,  Hanlon,  for  the  appellant. 
Joseph  Kirk,  for  the  respondent. 

Shabpstein,  J.  The  action  being  for  the  price  and  value  of  wood, 
defendant,  under  the  general  denial,  might  have  shown  that  the 
vood  was  not  of  the  value  alleged  in  the  complaint.  He  aimed, 
liowever,  at  something  beyond  that,  and  attempted  to'  establish  a 
case  which  would  entitle  him  to  "a  fair  compensation  for  the  loss 
incurred  by  an  effort  in  good  faith  to  use  it,"  for  the  purpose  of 
Imrning  bricks  in  a  kiln,  on  the  ground  that  plaintiff  warranted  the 
fitness  of  said  wood  for  that  particular  purpose :  C.  C.  3,314.  There 
is  no  allegation  in  the  counter-claim  of  an  express  warranty  to  that 
effect.  And  it  is  only  where  an  article  is  manufactured  '^ under  an 
^'fder  for  a  particular  purpose,^'  that  the  manufacturer,  **  hj  the  sale, 
^^arrants  that  it  is  reasonably  fit  for  that  purpose  ":  Id.  1,764, 1,770. 

Fire-wood  is  not,  in  our  opinion,  a  manufactured  article,  within 
the  meaning  of  the  code.  No  more  so  than  grain  or  wool.  There- 
fore the  defendant  could  Bot  recover  compensation  for  the  loss 
vhich  he  incurred  by  his  efforts  to  use  said  wood 'for  the  purpose  of 
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burning  bricks.  And  he  cannot  complain  of  tLe  rulings  of  the  court 
by  which  evidence  tending  to  prove  the  loss  incurred  by  such  efforts 
was  excluded. 

The  evidence  of  the  defendant  is  that  the  plaintiff  commenced 
delivering  the  wood  at  defendant's  brick  yard  three  or  four  months 
before  there  was  any  occasion  for  using  it,  and  if  it  was  not  of  the 

Suality  which  plaintiff  had  agreed  to  deliver,  it  was  optional  with 
efendant  to  refuse  to  accept  it,  or  to  accept  and  use  it;  and  iu  the 
latter  event  pay  only  its  real  value.  It  is  not  the  case  of  one  selling 
merchandise  inaccessible  to  the  examination  of  the  buyer:  C  C 
1,771.  Here  the  wood  was  delivered  on  defendant's  premises,  and 
accessible  to  his  examination  before  he  used  it,  or  paid  for  it.  In 
fact  it  is  not  claimed  that  he  has  ever  paid  anything  for  it.  Under 
such  circumstances  he  cannot  avoid  tjie  payment  of  its  real  value. 

It  is  stated  in  the  bill  of  exceptions  that  the  * '  plaintiff  introduced 
evidence  in  support  of  the  allegations  in  his  complaint,  and  the 
defendant  introduced  evidence  denying  the  same."  The  exceptions 
to  the  rulings  of  the  court  on  the  defendant's  attempts  to  introduce 
evidence  in  support  of  that  part  of  the  answer  denominated  a 
counter-claim,  and  the  refusal  of  the  court  to  give  instructions  based 
on  the  theory  that  the  defendant  was  entitled  to  compensation  for 
such  loss  as  he  might  have  suffered  by  his  efforts  in  good  faith  to 
use  said  wood  for  the  purpose  of  burning  bricks,  are  the  only  ones 
which  we  have  to  consider.  We  think  njone  of  them  are  well 
taken. 

Judgment  and  order  affirmed. 

TnoBJiTON,  J.  and  Myrick,  J.,  concurred. 


Ko.  9,257. 

City  of  Los  Angeles  v,  Waldron  et  al. 

In  Bank.    Filed  May  £7,  1S74, 

Condemnation  of  Land— Ordinance  for— Pleading.— The  necessity  for  a  condemnation 
of  property  for  a  municipal  or  public  use  is  sufficiently  shown  by  an  allegation  in  the  com- 
plaint, which  sets  forth  the  ortlinance  of  the  city  council  authorizing  such  condemnation, 
and  avers  "that"  it  is  now  necessary  to  condemn  said  land  for  public  use  agreeable  to  the  pro- 
visions of  said  ordinance."  The  existence  of  such  ordinance  i.«<  sufficiently  shown  by  an  alleij'a- 
tion  that  the  same  waa  "duly  passed  and  adopted,"  and  which  sets  forth  tlie  ordinance. 

Ordixancb  I'rovidino  for  a  IJemonstrance  Against  a  Proposed  Assi^sment, 
by  the  owners  of  j)roi)erty  within  the  limits  to  bo  asses«<ed.  and  which  describes  such  limits  as 
extending  **(m  both  sides  of  Main  street  from  Washington  street  to  Adams  street,"  is  suffi- 
ciently definite. 

Where  the  Charter  op  a  MrNiciPAL  Corpoilation  Requires  it  to  do  a  Certain  Act 
by  resoluti'  n,  it  may  do  the  same  bj'  ordinance. 

Descuiptiox  in  tIie  Complaint  of  Lands  Sought  to  be  Condemned  held  sufficient 

Appeal  from  a  judpfment  of  the  superior  court  for  Los  Angeles 
county  entered  in  favor  of  the  defendants.  The  facts  are  stated  in 
the  prior  report  of  this  case  in  1  West  Coast  JJeporter,  335. 

W,  S,  Stephenson^  for  the  appellant. 
John  F.  Godfrey^  for  the  respondents 
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The  Court.  It  is  insisted  on  behalf  of  the  respondents  that  the 
demurrer  to  the  petition  was  properly  sustained — 

First— Because  it  is  not  alleged  that  it  is  necessary  to  take  the 
property  sought  to  be  condemned  for  any  municipal  or  public  use. 
It  is  alleged  ''that  the  council  of  said  city,  on  the  4th  day  of 
November,  1882,  duly  passed  and  adopted  an  ordinance  in  writing," 
directing  proceedings  to  be  taken  to  condemn  certain  property  of 
the  respondents,  for  the  purpose  of  widening  Main  street,  between 
Washington  and  Adams  streets;  and,  **  that  it  is  now  necessary  to 
condemn  said  land  for  public  use,  agreeably  to  the  provisions  of 
said  ordinance."  We  think  this  a  sufficient  allegation  of  the  neces- 
sity of  taking  the  land  referred  to  for  public  use.  The  question  as 
to  the  necessity  existing  at  the  time  of  the  passage  of  the  ordinance 
was  for  the  council  to  determine,  and  its  determination  is  manifest 
bom  the  passage  of  the  ordinance. 

Second — Because  it  is  not  alleged  that  the  ordinance  was  signed 
by  the  clerk  or  Mayor  (or  if  signed  by  the  latter,  passed  by  a  four- 
fifths  vote),  was  not  published  m  a  paper  published  in  Los  Angeles, 
and  was  not  published  in  English.  By  the  charter  of  Los  Angeles, 
all  these  things  were  necessary  to  be  done  in  order  to  give  the  pro- 
posed ordinance  any  validity;  therefore,  under  section  456,  0.  C.  P., 
in  pleading  the  existence  of  the  ordinance,  the  complaint,  in  stating 
that  the  council  ''duly  passed  and  adopted"  it,  is  sufficient  as 
stating,  in  legal  effect,  that  everything  necessary  to  be  done  by  the 
council,  or  under  its  direction  to  give  it  validity,  had  been  done, 
without  stating  each  particular  thing  or  act. 

Third — Because  the  ordinance  provides  that:  "If  within  twenty 
days  from  the  publication  of  this  ordinance  the  owners  of  property 
fronting  along  Main  street,  or  cross  streets  forming  a  junction  there- 
with within  tihe  limits  to  be  assessed,  amounting  to  two-thirds  of 
said  frontage,  shall  make  and  file  with  the  clerk  of  the  council  a 
written  remonstrance  against  said  proposed  improvements,  there- 
upon the  same  shall  not  be  further  proceeded  with."  The  objection- 
able words  are,  "  or  cross  streets  forming  a  junction  therewith."  In 
the  preceding  section  (2)  the  council  had  declared  that  "  the  assess- 
Qieut  for  the  payment  of  the  damages,  sustained  by  reason  of  said 
improvements,  shall  extend  on  both  sides  of  Main  street,  from 
Washington  streot  to  Adams  street."  By  section  3  it  was  only  the 
owners  of  property,  within  the  limits  to  be  assessed,  who  were  author- 
ized to  remonstrate,  and  those  limits  were  prescribed  by  section  2. 
This  appears  to  us  to  be  sufficiently  certain.     ■ 

Fourth — ^Because  the  Dotition  does  not  show  that  any  ordinance 
has  ever  been  passed.  ■  We  think  it  does.  It  alleges  that  the  coun- 
cil '*duly  passed  and  adopted"  the  ordinance,  a  copy  of  which  is 
set  forth  in  the  petition. 

Fifth — ^Because  it  is  made  the  duty  of  the  common  council,  by 
section  8,  of  article  VIII,  of  the  charter,  to  do  by  resolution  what  it 
attempted  to  do  by  ordinance.  The  latter,  in  our  opinion,  is  the 
equivalent  of  the  former. 
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Sixth — Because  the  property  sought  to  be  condemned  is  not  suiE- 
ciently  described.     We  think  it  is. 

Judgment  reversed,  with  directions  to  the  court  below  to  overrule 
the  demurrer,  with  leave  to  defendants  to  answer  within  ten  days 
after  being  notified  thereof. 

Boss,  J.,  and  MoKikstby,  J.,  dissented. 


No.  9,205. 

County  of  San  Diego  r.  Californu  SouTHiatN  Pacific  E.  E.  Co. 

In  Bank.    Filed  Map  27,  1S84. 

District  Attorneys  Are  Not  Authorized  to  Institute  Actions  for  the  Collec- 
tion OK  delinquent  taxes  before  the  certification  of  the  delinquent  liat.  Whether  they  can 
BO  do  without  the  direction  of  the  board  of  supervisors  not  decided 

Appeal  from  a  judgment  of  the  superior  court  for  San  Diego 
county  entered  in  lavor  of  the  defendant.  The  facts  are  stated  m 
the  opinion  and  in  that  of  department  two,  reported  in  1  West  Coast 
Eep.  341. 

W,  J,  HunsaJcer  and  Will.  H.  Smith,  for  the  appellant. 
H.  E.  Cooper  and  if.  A.  Luce,  for  the  respondent. 

The  Court.  The  taxes  became  delinquent  upon  the  26th  day  of 
December,  1882,  and  the  five  per  cent,  to  be  collected  on  the  amount 
then  became  due.  The  present  action  was  brought  by  the  disti-ict- 
attorney  on  the  29th  of  the  same  month,  and  before  the  time  fixed 
by  law  for  the  certification  of  the  delinquent  list  Before  the  date 
last  mentioned  the  defendant  paid  to  the  tax-collector  of  the  county 
the  full  amount  of  the  taxes,  together  with  five  per  cent,  thereon. 
It  is  not  urged  that  the  tax-collector  had  no  authority  to  receive  the 
money,  but  the  district-attorney  insists  that  he  is  entitled  to  take  a 
judgment  in  the  name  of  the  county  for  the  sum  of  ten  per  centum 
of  the  tax.  This  claim  is  based  upon  a  provision  of  a  statute,  Laws 
of  1869-70,  p.  193,  which  relates  to  * '  fees  and  salary  of  the  district- 
attorney,"  and  reads  as  follows:  '*For  services  rendered  in  the  col- 
lection  of  delinquent  taxes  *  *  *  in  each  case  when  the  tax 
exceeds  fifteen  dollars,  ten  per  centum  on  the  sum  recovered  and 
collected,  if  paid  be/ore  judgment;  and,  if  not  so  paid,  then  fifteen 
per  centum,  to  be  added  to  and  to  constitute  a  part  of  tfie  judgment,'* 
etc. 

Without  regard  to  this  or  the  question  as  to  whether  the  district- 
attorney  was  authorized  to  institute  the  action  without  the  direction 
of  the  boiird  of  supervisors,  we  think  he  was  not  authorized  to  do  so 
before  the  certification  of  the  delinquent  list. 

Judgment  affirmed. 

Thornton,  J.  I  concur  in  the  judgment  on-  the  grounds  stated  in 
the  opinion  in  the  departments 
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Nos.  9.202.  9,202^. 

Peoplb  v.  Ferguson*  People  v.  Ponet. 

In  Bank.    FUed  Moiy  28, 1884, 

CousTT  LiCEN'SB  CoLLBOTOR— Appointicent  OP.— The  generid  power  conferred  on  boards 
of  supervisors  to  license  business  and  collect  license  taxes  within  their  respective  counties. 
iiiClu'ies  thd  power  to  appoint  an  agent  to  make  such  collection3.  There  is  nothing  in  section 
5  of  article  aI  of  the  constitution  conflicting  with  such  power. 

Appeals  from  judgments  of  the  superior  court  for  Los  Angeles 
county,  entered  in  favor  of  the  plaintiff.  The  facts  are  stated  in  the 
opinion  of  Mr.  Justice  McKee. 

John  T.  Godfrey^  for  the  appellants. 
StepJiea  M.  White,  for  the  respondents. 

The  Coubt.  Section  12  of  article  XI  of  the  constitution  provides : 
"The  legislature  shall  have  no  power  to  impose  taxes  upon  counties, 
cities,  towns  or  other  public  or  municipal  corporations,  or  upon  the 
inhabitants  or  property  thereof,  for  county,  city,  town  or  other 
municipal  purposes,  but  may,  by  general  laws,  vest  in  the  corporate 
authorities  thereof  the  power  to  assess  and  collect  taxes  for  such 
purposes."  By  an  act  entitled  "an  act  to  establish  a  uniform 
system  of  countv  and  township  governments/'  approved  March  14, 
r383.  Stats.  1883,  p.  299,  the  legislature  empowered  the  board  of 
supervisors  of  the  several  counties  "to  license,  for  purposes  of 
regulation  and  revenue,  all  and  every  kind  of  business  not  pro- 
hibited by  law,  and  transacted  and  carried  on  in  such  county,  and 
all  shows,  exhibitions  and  lawful  games  carried  on  therein;  to  fix 
tlie  rates  of  license  tax  upon  the  same,  and  to  provide  for  the 
collection  of  the  same  by  suit  or  otherwise." 

The  general  power  thus  conferred  on  the  board  to  collect,  includes 
the  power  to  appoint  an  agent  to  do  so.  This  view  does  not,  we 
thiok,  at  all  conflict  with  section  5  of  article  XI  of  the  constitution. 

Judgments  aflSrmed. 

McEiNSTBY,  J.,  dissented. 

McKee,  J.  I  dissent:  This  is  an  action  to  compel  payment  of  a 
license  tax  for  carrying  on,  within  the  county  of  Los  Angeles,  the 
business  of  keeping  a  livery  stable. 

The  tax  was  imposed  by  an  ordinance  passed  by  the  board  of 
SBpervisors  of  the  county  of  Los  Angeles,  under  the  provisions  of 
an  act  of  the  legislature  entitled  ''  an  act  to  establish  a  uniform  sys- 
tem of  county  and  township  governments,"  approved  March  14, 
1833:  Stats.  1883,  p.  299.  After  fixing  the  license  tax,  the  ordi- 
nance provided  how  licenses  therefor  were  to  be  issued,  and  from 
whom  obtained,  by  the  following  provisions,  viz: 

''Sec.  39.  The  county  auditor  must  prepare  and  have  printed 
blank  licenses  in  accordance  with  the  provisions  of  this  ordinance, 
with  a  blank  receipt  attached,  for  the  signature  of  the  license  tax 
collector  when  sold. 
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' '  Sec.  40.  The  county  auditor  must  affix  his  oflScial  seal  to,  num- 
ber and  sign  all  licenses,  and  from  time  to  time  deliver  them  to  the 
license  tax  collector  in  such  quantity  as  may  be  required,  taking  his 
receipt  therefore,  and  charge  him  therewith,  giving  in  the  entry  the 
number,  classes  and  amount  thereof." 

From  the  "license  tax  collector"  the  tax-payers  were  to  procure 
licenses.  There  was,  however,  no  such  office  or  officer  in  lios 
Angeles  county  then  known  to  the  law.  But  the  ordinance  provided 
as  follows: 

"  Sec.  47.  In  order  to  facilitate  the  collection  of  said  license  tax 
and  to  better  enforce  payment  thereof,  the  board  of  supervisors  of 
the  said  county  shall,  upon  the  adoption  of  this  ordinance,  appoint 
a  suitable  person  license  tax  collector  of  the  said  county,  to  hold 
office  during  the  pleasure  of  said  board,  and  such  license  tax  collec- 
tor shall  perform  the  duties  herein  imposed  upon  the  license  tax 
collector,  and  shall  collect,  as  far  as  practicable,  all  license  tax 
moneys  which  may  become  due  under  the  provisions  of  this  ordin- 
ance, and  shall  personally  demand  payment  thereof  from  all  persons 
owing  such  license  tax  who  may  neglect  to  make  prompt  payment 
of  the  same,  and,  as  full  compensation  for  all  services  performed  by 
*rtaid  license  tax  collector,  he  shall  receive  ten  (10)  per  cent,  of  all 
moneys  collected  and  duly  accounted  for  by  him  under  this  ordi- 
nance." 

After  the  enactment  of  the  ordinance,  and  pursuant  to  its  provis- 
ions the  board  of  supervisors  did  appoint  one  A.  W.  Ryan,  a  suit- 
able person,  **  License  Tax  Collector,"  who  qualified,  and  has 
acted  as  such  officer  in  said  county. 

A  license  tax  collector  for  a  county  is  a  county  officer;  the  person 
acting  as  such  is  therefore  a  county  officer  of  Los  Angeles  county; 
and  the  question  with  which  we  are  confronted  at  the  threshold  of 
the  case  is,  whether  the  board  of  supervisors  had  power  by  ordi- 
nance to  create  such  an  office  and  to  fill  it  by  their  own  appoint- 
ment. 

The  power  is  claimed  under  the  provisions  of  the  county  govern- 
ment act.  By  that  statute  the  legislature,  in  exercising  the  power 
conferred  upon  it  by  section  12,  Article  XI,  of  the  constitution  of 
the  state,  to  vest  in  the  corporate  authorities  of  the  several  coun- 
ties of  the  state  power  to  assess  and  collect  taxes,  for  county  pur- 
poses, upon  the  inhabitants  or  property  of  the  counties,  did  vest 
the  boards  of  supervisors  of  counties  with  power  "to  license,  for 
purposes  of  regulation  and  revenue,  every  kind  of  business  not 
prohibited  by  law-;  and  to  provide  for  the  collection  of  the  same  by 
suit  or  otherwise."    Sec.  27. 

It  may  be  conceded  that  the  power  to  provide  for  the  collection 
of  taxes  for  counh^  purposes,  would  include  the  power  to  provide 
for  creating  an  office,  and  for  the  election  or  appointment  of  an  offi- 
cer to  enforce  collection  of  such  taxes,  if  there  was  nothing 
in  the  constitution  of  the  state  to  prevent  the  inclusion  of 
such  a  power  in  the   general  power.     But  -section  5,  article  XI, 
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of  the  constitution,  provides  that  ''tho  lepjislature,  by  general  and 
uniform  laws,  shall  proviclo  for  the  election  or  appointment  in  the 
several  counties  of  boards  of  supervisors,  sheriffs,  county  clerks, 
district  attorneys,  and  such  other  county,  township  and  municipal 
officers  as  public  convenience  may  require;  and  shall  prescribe 
their  duties  and  fix  their  terms  of  office.  It  shall  regulate  the  com- 
pensation of  all  such  officers  in  proportion  to  duties,  and  for  this 
purpose  may  classify  the  counties  by  population."  And  by  section 
2.j»  article  IV,  the  legislature  is  prohibited  from  "passing  any  local 
or  special  laws  creating  offices,  or  prescribing  the  powers  or  duties 
of  officers  in  counties,  or  affecting  the  fees  or  salary  of  any  officer." 

From  these  provisions  of  the  constitution  it  follows  that  the  leg- 
islature alone  has  the  power  to  provide  for  the  election  or  appoint- 
ment of  county  or  township  officers,  to  prescribe  their  duties,  fix 
their  terms  of  office,  and  regulate  their  compensation;  and  this 
power  must  be  exercised  by  general  and  uniform  laws. 

The  legislature  has  not,  by  any  general  and  uniform  law,  provided 
for  the  election  or  appointment  of  a  "license  tax  collector  "  in  the 
several  counties  of  the  state,  unless  it  has  done  so  by  the  provisions 
of  the  county  government  act.  But  there  is  nothing  in  the  provis- 
ions of  that  act  which  authorizes  the  board  of  supervisors  of  the' 
several  counties  of  the  state  to  provide  for  the  creation  of  county 
offices,  or  for  the  election  or  appointment  of  county  officers.  On 
the  contrary,  it  declares  what  county  officers  are  provided  for  each 
county  in  the  state,  how  and  when  they  are  to  be  elected  and  take 
office,  what  duties  they  shall  perform,  and  what  salaries  they  shall 
receive  (Sees.  57,  GO,  70,  162,  etc.),  and  the  office  of  license  tax  col- 
lector is  not  one  of  them. 

As,  therefore,  the  act  contains  no  direct  provisions  authorizing 
boards  of  supervisors  to  create  a  county  office,  or  to  provide  for  the 
election  or  appointment  of  a  county  officer  to  fill  the  office,  or  to  fix 
the  term  of  office,  prescribe  the  duties  of  the  officer  and  declare  his 
compensation;  and  as  the  constitution  prohibits  that  from  being 
done  by  any  other  body  than  the  legislature,  acting  under  constitu- 
tional forms,  it  follows,  that  the  power  to  create,  elect  or  appoint  to 
such  an  office  cannot  bo  inferred  as  incidental  to  a  general  power  for 
the  assessment  and  collection  of  taxes;  therefore,  the  provisions  of 
the  ordinance  under  consideration  are,  as  to  that  subject,  void;  and, 
as  there  was  no  office  and  no  officer  from  whom  licenses  were  ob- 
tainable, and  to  whom  license  taxes  could  be  paid,  the  defendant  is 
not  liable  for  transacting  business  without  having  obtained  a 
license. 

I  think  that  judgment  should  be  reversed  and  cause  remanded. 
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No.  7,867. 

Soto  v.  Vannoy. 

Demirtment  Two.    Filed  May  28, 1884, 

Contested  Election — ^Tie  Vote— Costs. — In  a  contested  election  caae^  where  the  vote, 
as  between  the  contestant  and  respondent  is  a  tie,  the  respondent  b  not  entitled  to  his  costs. 

Appeal  from  a  judgment  of  the  superior  court  of  Monterey  county , 
entered  in  favor  of  the  defendant.     The  opinion  states  the  facts. 

M,  M,  F,  SotOy  for  the  appellant. 
Morehouse  and  Gregory,  for  the  respondent. 

The  Court.  This  is  a  contested  election  case.  The  court  below 
found  that  the  vote,  as  between  the  contestant  and  respondent,  was 
a  tie  vote,  and  thereupon  rendered  judgment  in  favor  of  respondent 
and  for  his  costs. 

Under  sections  1114  and  1122,  C.  C.  P.,  judgment  in  a  contested 
election  case,  is  authorized  to  be  one  of  three,  viz: 

1.  Of  dismissal,  if  the  statement  of  the  cause  of  contest  be  in* 
sufficient. 

2.  Confirming  the  election. 

3.  Setting  aside  and  annuling  the  election  of  the  respondent, 
if  the  number  of  his  legal  votes  be  reduced  below  the  number  of 
votes  given  to  some  other  person. 

According  to  section  1125,  if  the  proceedings  are  dismissed  for 
insufficiency  or  want  of  prosecution,  or  if  the  election  of  the  respond- 
ent be  confirmed,  the  judgment  must  be  against  the  person  contest- 
ing, for  costs.  If  the  election  be  annulled  and  set  aside,  the  judg- 
ment for  costs  must  be  against  the  respondent.  Each  party  is  pri- 
marily liable  for  his  own  costs  to  the  officers  and  witnesses  entitled 
thereto,  but  he  cannot  recover  them  of  the  other  party  to  the  pro- 
ceeding unless  he  brings  himself  within  the  statute  authorizing  such 
recovery.  In  this  case,  the  respondent  does  not  so  bring  himself. 
The  judgment  neither  confirms  nor  annuls  the  election. 

It  does  not  appear  that  any  error  was  committed  by  the  court  in 
arriving  at  the  conclusion  that  there  was  a  tie  vote. 

The  judgment  is  reversed. 


No.  10,92a 

People  r.  E.  Bennett. 

In  Bank.    Filed  May  28, 1884. 

tTuDOMENT  AND  Ordeb  AFFIRMED  on  authority  of  People  v.  Herbert^  X  Bac»  C  L.  J 
293,  and  People  v.  Raten,  XI  id.,  363. 

Appeal  from  a  judgment  of  the  superior  court  for  Solano  county, 
entered  upon  a  verdict  convicting  the  defendant  of  a  homicide,  and 
from  an  order  denying  him  a  new  trial. 

McKenna  and  Lamont,  for  the  appellants 
Attomey^Generaly  for  the  respondent. 
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The  Court.  The  instructions  given  in  this  case  are  approved  in 
People  V.  Herbert,  X  Pac.  C.  L.  J.  292,  and  followed  in  [People  v. 
Baten,  XI  id,  363.  The  rule  as  to  apparent  necessity  was  fully 
eiplained  in  second  and  fifth  instructions.  The  verdict  is  sustained 
bj  the  evidence. 

Jjidgment  and  order  affirmed. 


Na  8,590. 

Estate  of  Mabbey. 

In  Bank,    FUed  Map  28,  1884. 

No  Appeal  lies  by  an  Executob,  as  such,  itrom  a  Decree  Settling  and  distributing 
ftn  estate. 

Appeal  by  an  executor  from  a  decision  of  the  superior  court  for 
the  city  and  county  of  San  Francisco,  settling  and  distributing  an 
estate. 

H.  E.  Highton^  for  the  appellant. 
Irench  and  Bumetty  for  the  respondent. 

McBlINSTBY,  J.  The  appeal  of  the  exectttor  from  the  decree  of 
settlement  and  distribution  must  be  dismissed.  He  cannot  in  any 
case  litigate  the  claim  of  one  legatee  against  the  others  at  the 
expense  of  the  estate :  Bates  v.  Byberg,  40  Cal.  466. 

A  fortiori  when  he  himself  is  the  legatee  whose  claim  he  is 
attempting  to  maintain,  at  the  expense  of  the  estate,  in  his  capacity 
of  executor. 

Appeal  dismissed. 

Boss,  J.,  Shaepstein,  J.,  Mybice,  J.^  and  Mobbison,  G.  J-.,  con- 
curred. 

Thobnton,  J.,  dissented. 


Na  9,969. 

Califobnu  Southebn  B.  B.  Co.  v.  Southebn  Paoifio  B.  B.  Co. 

Department  One,    FUed  Map  £9,  IS84, 

Condemnation  of  Land— Judgment- -Execution.  The  defendant,  in  an  action  for  the- 
condemnation  of  land  for  the  lue  of  a  railroad,  in  whose  favor  judcmient  is  given  for  the  coht 
of  fences  and  cattle-guards  along  the  line  of  plaintiff's  road,  is  entitled  to  an  execution  to 
enforce  the  payment  of  the  amount  adjudged  it,  if  the  plaintiff,  eJLtet  electing  to  build  such 
feooet  and  cattle-guards,  fails  to  execute  to  the  defendant  a  bond  with  sureties  in  double  the 
&«M9sed  cost  of  the  same.  A  bond  which  has,  in  the  aggregate,  but  one  surety  in  double 
Each  Msessed  cost  is  insufficient 

Appeal  from  an  order  of  the  superior  court  of  San  Diego  county,, 
entered  in  favor  of  the  plaintiff.    The  opinioo  states  the  facts. 

A,  B.  Hotchkiss,  for  the  appellant, 
if.  A.  Luce,  for  the  respondent. 

Xo.  3S-  A. 


f 
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Koss,  J.  In  an  action  by  the  plaintiff  against  the  defendant  for 
the  condemnation  of  a  right  of  way  over  certain  lands  of  the  defend- 
ant, the  court  below,  after  trial  liad,  gave  plaintiff  judgment  of  con- 
demnation upon  the  payment  to  defendant  of  the  value  of  the  land 
taken,  and  defendant,  judgment  against  the  plaintiff  in  the  amount 
assessed  for  the  cost  of  fences  and  cattle-guards  along  the  lin#  of 
the  plaintiff's  road,  with  a  provision  in  the  judgment  that  unless 
plaintiff  should,  within  thirty  days,  elect  to  build  the  fences  and 
cattle-guards,  and  execute  to  the  defendant  a  bond  with  sureties,  to 
be  approved  by  the  court,  in  double  the  assessed  cost  of  the  same, 
to  build  such  fences  and  cattle-guards,  then  defendant  should  have 
execution  for  the  amount  adjudged  it,  to  wit,  for  the  sum  of  eleven 
thousand  nine  hundred  and  fifty-four  dollars.  In  so  providing  the 
court  below  proceeded  under  section  1,251  of  the  code  of  civil  pro- 
cedure, which  reads:  "  The  plaintiff  must,  within  thirty  days  after 
final  judgment,  pay  the  sum  of  money  assessed;  but  may,  at  the 
time  of  or  bef6re  payment,  elect  to  build  the  fences  and  cattle- 
guards,  and  if  he  so  elect,  shall  execute  to  the  defendant  a  bond, 
with  sureties  to  be  approved  by  the  court,  in  double  the  assessed 
cost  of  the  same,  to  build  such  fences  and  cattle-guards  within 
eighteen  months  from  the  time  the  railroad  is  built  on  tho  laud 
taken,  and  if  buch  bond  be  given,  need  not  pay  the  costs  of  such 
fences  and  cattle-guards."  *  *  *  It  is  contended  by  appellants 
counsel  that  this  provision  of  the  code  of  procedure  has  been  abro- 
gated by  section  14  of  article  I  of  the  present  constitution.  But  in 
this  case  it  is  not  necessary  to  decide  that  point,  for  the  reason  that 
the  bond  executed  by  the  plaintiff  within  the  time  mentioned  in  the 
statute  as  well  as  in  the  judgment  was  insufficient.  Without  refer- 
ence to  any  other  objection  made  to  that  bond,  it  was  insufficient  in 
that  there  was,  in  the  aggregate,  but  one  surety  in  double  the 
assessed  cost  of  the  fences  and  cattle-guards. 

The  bond  authorized  by  the  statute  and  judgment  not  having  been 
given  within  the  time  required,  the  defendant  was  entitled  to  an 
execution  to  enforce  the  payment  of  the  amount  adjudged  it.  What 
is  called  in  the  record  the  "  amended  bond  **  was  unauthorized 
either  by  the  judgment  or  statute. 

Order  reversed. 

McKinstbt,  J.,  and  MoKee,  J.,  concurred^ 
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No,  9,494. 

Alemant,  Archbishop,  etc.  v.  Ortega. 

Dtpartment  One,    Filed  May  £9^  1884, 

EvTDEKCB  Held  not  to  Show  a  Forcible  Entrt  on  the  part  of  the  defendant,  or  that  the 
land  in  question  was  in  the  possession  of  the  plaintiff. 

Appeal  from  a  judgment  of  the  superior  court  of  Santa  Barbara 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  denying 
the  plaintiff  a  new  trial.     The  opinion  states  the  facts. 

JarreU  I.  Richards,  for  the  appellant. 
B.  B.  Canfidd,  for  the  respondent. 

The  Court.  This  is  an  action  for  an  alleged  forcible  entry  upon 
lands  alleged  to  have  then  been  in  the  actual  occupancy  of  the  plain- 
tiff. We  think  the  evidence  fails  to  show  that  there  was  any  forcible 
entry  on  the  part  of  the  defendant,  or  that  the  land  in  question  was 
in  tne  possession  of  the  plaintiff.  But  that  on  the  contrary,  it 
ehows  that  the  land  was  in  the  possession  of  Francisco  Mora,  bishop 
of  Monterey,  and  lessor  of  the  defendant,  at  the  time  of  the  lattor's 
entry. 

Judgment  and  order  affirmed. 


No.  9,468. 

BuELL  V.  San  Franciscx)  Savings  Union, 

DepaHmtnt  One,    Filed  May  20, 1884. 

IxjuKcnoN  does  not  lie  to  Prevent  the  Enforcement  of  ▲  Decree  of  Foreclosure 
entered  in  another  action,  in  violation  of  a  stipulation  therein.  The  plaintiffs  remedy  is  in 
fDch  action. 

Appeal  from  an  order  of  the  superior  court  for  Santa  Barbara 
county,  entered  in  favor  of  the  defendant.  The  opinion  states  the 
facts. 

W.  Cy  StraUon,  for  the  appellant. 

Charles  Femald,  for  the  respondent. 

The  Coubt.  Appeal  from  an  order  dissolving  an  injunction. 
There  was  not  only  no  abuse  of  discretion  on  the  part  of  the  court 
below  in  making  the  order,  but  the  court  was  clearly  right  in  doing 
so.  If  the  present  defendant  in  enforcing  the  decree  of  foreclosure 
entered  in  the  action  brought  by  it  against  Buell,  violated  the 
stipulation  of  November  18, 1882,  knell's  remedy  was  in  that  action — 
the  court  having  power  to  control  the  writ.  Besides,  it  was  shown 
to  the  court  below,  that  the  present  plaintiff  did  not  comply  with 
the  conditions  of  the  stipulation  which,  according  to  its  provisions, 
alone  entitled  him  to  Uje  stay  of  the  execution  of  the  decree  claimed 
by  him. 

Order  affirmed. 
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No.  9,370. 

California  Southern  E.  E.  Co.  v.  Southern  Pacifio  E.  E.  Co. 

DepwHment  One.    Filed  May  £0,  ISS4, 

An  Order  DENvma  a  Motion  to  Set  Aside  a  Final  Order  of  Condemnation,  in  an 
action  for  the  condemnation  of  land,  is  not  appealable. 

Appeal  from  an  order  of  the  superior  court  of  San  Diego  county, 
entered  in  favor  of  the  plaintiff.     The  opinion  states  the  facts. 

A,  B,  Hotchkiss,  for  the  appellant. 
M.  A.  Luce,  for  the  respondent. 

The  Court.  This  is  an  appeal  from  an  order  denying  a  motion 
made  by  the  defendant  to  set  aside  the  final  order  of  condemnation, 
made  in  certain  condemnation  proceedings.  The  order  denying  the 
motion  is  not  appealable.  ''It  was,"  as  said  in  Henley  v.  Hastings, 
(3  Cal.,  342,)  *'  the  mere  negative  action  of  the  court  declining  to 
disturb  its  first  decision.  It  is  that  decision  which  is  the  proper 
subject  of  complaint,  and  the  refusal  to  alter  it,  any  number  of 
times,  would  not  make  it  less  so." 

The  appeal  is  dismissed. 


No.  8,699. 

Talmadge  V.  Stretch. 

Department  One.    Filed  May  S9y  I8S4, 

Promissory  Note— Receipt— Parol  Evidence.  In  an  action  on  a  promissorr  note,  a 
receipt  given  contemporaneously  therewith  is  admissible^  where  there  is  evidence  that  both 
papers  were  parts  of  one  trannaction;  and  parol  testimony  may  be  given  to  show  that  such 
receipt  was  tne  only  consideration  for  the  note. 

Note  Frqm  one  Partner  to  Another — ('onsideration.  A  promissory  note  given  to 
secure  the  plaintiff  for  money  advanced  by  hira  for  the  defendant  on  account  of  the  latter's 
share  of  the  capital,  which  he  was  to  contribute  and  invest  in  their  business,  is  supported  by 
a  sufficient  consideration,  and  the  ])laintiff  may  recover  thereon,  although  at  the  time  of  giv- 
ing the  note  the  plaintiff  and  defendant  were  partners. 

Appeal  from*  a  judgment  of  the  superior  court  for  San  Joaquin 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial. 

J,  B.  Hcdl,  for  the  appellant. 

By  era  &  Elliott,  for  the  respondent. 

The  Court.  1.  There  was  a  substantial  conflict  in  the  evidence 
with  reference  to  the  truth  or  falsehood  of  the  matter  set  up  in  de- 
fendant's answer. 

2.  The  receipt  was  admissible,  as  there  was  evidence  tending  to 
prove  that  it  was  executed  and  delivered  contemporaneously  with 
the  note;  that  both  papers  were  parts  of  one  contract  or  trans- 
action. 

3.  The  oral  testimony  was  admissible  to  apply  the  receipt  to  the 
note,  to  prove  that  it  was  given  in  return  and  as  the  only  consider- 
ation for  the  note. 
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4.  The  plain tiflf  requested  the  court  to  instruct  the  jury:  *'If 
tlio  jury  find  from  the  evidence  that  the  note  vnxs  given  to  secure  to 
the  plaintiff  money  which  plaintiff  had  advanced  for  defendant  on 
account  of  the  defendant's  share  of  the  capital,  which  he  was  to 
contribute  and  invest  in  the  business,  then  the  note  is  supported  by 
a  sufficient  consideration,  and  the  plaintiff  is  entitled  to  recover, 
although  the  plaintiff  and  the  defendant  were  partners  at  the  time  of 
the  giving  of  the  note." 

Appellant  assigns  as  error  the  refusal  of  the  court  below  to  give 
the  foregoing  instruction. 

It  is  said  by  respondent,  there  was  no  evidence  upon  which  to 
base  the  instruction.  But  the  plaintiff  testified:  **I  Kept  a  memo- 
randum of  all  my  expenses,  whether  of  labor  done,  materials  fur- 
nished, or  money  advanced  by  myself.  *  *  *  Well,  Mr.  Stretch 
and  me  looked  over  the  account  from  time  to  time,  that  was  with 
us,  counted  everything,  and  1  asked  him  for  his  part  or  his  note. 
Ho  had  disappointed  me  in  furnishing  his  portion.  The  note  was 
given  on  the  settlement  of  the  first  kiln  of  bricks  in  which  we  was 
partners.  We  first  talked  of  $350,  but  I  had  the  hauling,  and  I 
told  him  I  had  to  pay  out  considerable,  and  finally  I  said  I  thought 
$375  would  be  about  right,  and  he  agreed  to  give  it  to  me,  and  he 
said  he  thought  he  would  be  able  to  pay  it  in  a  short  time;  and 
finally  he  came  out  in  the  field  one  day  where  I  was  heading,  and 
said  he  would  like  to  turn  so  much  where  he  was  owing,  and  asked 
me  to  give  an  order,  and  he  gave  me  a  note  and  I  gave  him  what  I 
supposed  to  be  an  order;  he  called  it  an  order,  and  I  supposed  it 
was.    I  did  not  read  either  paper — he  read  them  both  over." 

The  testimony  of  plaintiff,  if  credible,  tended  to  prove  that  the 
promissory  note  was  given  in  consideration  of  money  advanced  by 

Elaintiff  for  defendant  towards  the  latter's  share  of  the  capital  by 
im  to  be  contributed.    The  instruction  should  therefore  have  been 
given. 

Judgment  and  order  reyersad,  and  x^ause  remanded  for  a  new 
trial. 


No.  io,9oa 
People  v.  Brooks. 

Department  Ttoo    Filed  May  ^,  1SS4. 

Pbeyiocs  Cosvtction'—Abraionmext.— After  the  repeal  of  section  1,025  of  the  penal  code, 
a  defendant  charged  with  a  previoiiB  conviction  must  be  arraigned  under  section  988  of  such 
cede. 

Tot  Same— Answer  to  Charge  of  Conviction.— Upon  the  arraignment  of  a  defen'lant 
cbai^'ed  with  a  felony  and  a  previous  conviction,  although  after  the  rei>eal  of  section  1,025  r)f 
tie  iienajcode,  he  cannot  be  asked  whether  he  has  suffered  a  previous  conviction,  still  he  may 
vclunUuilv  answer  that  uart  of  the  indictment  charging  liim  therewith.  When  he  does  so 
answer,  admitting  or  denying  the  previous  conviction,  the  court,  under  section  1,158  of  the 
r<nal  code,'when  the  conviction  is  denied  must  take  the  verdict  of  the  jury  on  tlio  i.ssuo  of 
pTfcvious  conviction,  and  the  jury  must  respond  as  recjuired  by  i*uch  section.  If  the  convic- 
tu«n  is  confessed,  there  need  be  no  verdict  on  the  answer  under  the  same  section,  and  the  court 
can  proceed  on  the  verdict  as  to  the  other  issues  in  the  case,  and  pronounce  judgment  on  the 
verdict  when  it  declares  guilt,  and  the  voluntary  answer  or  confession. 
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Previous  Convictioj^t  of  Grand  Larceny— Imprisonment.— When  a  defendant  is  con- 
victed of  an  assault  with  intent  to  commit  robbery,  and  of  a  previous  conviction  of  grand 
larceny,  he  may  be  sentence  *,  under  section  671  of  the  penal  code,  to  imprisonment  for  the 
term  of  his  natural  life,  or  for  ten  years,  or  for  any  numoer  of  years  not  less  than  ten. 

Appeal  from  a  judgment  of  the  superior  court  for  Marin  county, 
entered  upon  a  verdict  convicting  the  defendant  of  an  assault  to. 
commit  robbery.     The  opinion  states  the  facts. 

F.  M,  Angellotti,  for  the  appellant. 
Attorney-General^  for  the  respondent. 

Thornton,  J.  The  defendant  was  accused  by  information  of  an 
assault  with  intent  to  commit  robbery,  and  was  further  charged  in 
the  same  information  of  having  been,  before  the  commission  of  the 
offense  above  mentioned,  convicted  of  the  crime  of  grand  larceny. 

The  defendant  was  arraigned  in  the  mode  required  by  section 
988  of  the  penal  code.  This  was  allowable.  The  court  so  held  in 
People  V.  Lewis,  1  West  Coast  Rep.  131.  The  one  thousand  and 
twenty-fifth  section  of  the  penal  code,  which  prescribed  the  mode 
of  arraignment  where  a  previous  conviction  was  charged,  having 
been  repealed  before  the  arraigament  of  the  defendant  was  had, 
such  arraignment  of  defendant  could  only  be  made  under  section 
988  of  the  penal  code,  which  applied  to  all  cases  where  arraignment 
was  requisite:  People  v.  Lewis,  supra. 

This  mode  of  arraignment  was  entirely  different  from  that  pur- 
sued in  People  v.  King,  12  Pac.  C.  L.  J.  322.  In  that  case  the  de- 
fendant was  asked  on  his  arraignment  whether  he  had  suffered  a 
previous  conviction.  He  was  then  arraigned  under  the  one  thousand 
and  twenty-fifth  section  of  the  penal  code,  which  had  at  that  time 
been  repealed.  The  court  held  this  was  error  and  for  that  reason 
reversed  the  judgment.  In  People  v.  Lewis  the  defendant  was 
arraigned  under  section  988,  and  this  court  held  the  arraignment 
proper.  No  question  was  put  to  the  defendant  in  People  v.  Lewis, 
as  m  People  v.  King,  whether  or  not  he  had  suffered  a  previous 
conviction,  and  this  court  found  nothing  illegal  in  the  arraignment 
in  Lewis'  case.  Lewis  pleaded  not  guilty,  and  it  was  held  that  he 
was  properly  triable  on  such  a  plea. 

The  special  mode  of  arraignment  in  section  1025  having  been 
done  away  with  by  a  repeal,  did  not  leave  the  courts  without  a  mode 
of  arraignment.  The  section,  988,  afforded  a  mode  of  arraignment 
applicable  to  this  as  well  as  other  informations  or  indictments  for 
criminal  offenses.  The  trial  courts  could  do  nothing  else  than  resort 
to  the  mode  pointed  out  by  section  988. 

On  the  arraignment  of  the  defendant  in  the  case  under  consider- 
ation, he,  as  it  appears  from  the  transcript,  in  reply  to  the  usual 
question  whether  he  pleaded  '*  guilty  or  not  guilty,"  peaded  as  fol- 
lows: **  That  he  is  not  guilty  of  the  oftense  charged,  and  confesses 
and  admits  that  he  was  before  the  alleged  commission  of  said  offense 
convicted  of  the  crime  of  grand  larceny  as  set  forth  in  the  infor- 
mation.*' 
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The  confession  as  ip  the  prior  conviction  was  voluntarily  tendered 
by  the  defendant,  in  response  to  the  usual  inquiry  whether  he 
pleaded  guilty  or  not  guilty.  No  question  was  put  to  him  by  the 
court  or  at  its  instance,  as  to  the  former  conviction.  His  guilt  in 
that  regard  was  by  him  voluntarily  confessed. 

The  jury  found  a  general  verdict,  that  the  defendant  was  guilty 
as  charged  in  the  information.  This  verdict  was  broad  enough  to 
cover  all  the  issues  made  by  the  pleading,  and  was  in  all  respects 
re^lar.  It  was  not  necessary  after  the  voluntary  confession  of  the 
defendant,  that  the  jury  should  find  specially  as  to  the  previous  con- 
viction: Penal  Code,  sec.  1168.  The  court  might  well  render  judg« 
ment  on  the  verdict  and  the  voluntary  confession  of  the  defendant: 
Sec.  1158,  supra. 

The  confession  made  in  this  case  on  the  arraignment  as  to  the 
previous  conviction  is  the  answer  of  section  1158,  or  that  word  means 
nothing.  That  he  is  allowed  to  answer  in  this  way  is  evident  from 
the  first  subdivision :  1093,  Penal  Code.  The  section  down  to  and 
including  subdivision  1,  is  as  follows:  * '  The  jury  having  been  im- 
panelled and  sworn,  the  trial  must  proceed  in  the  following  order, 
unless  otherwise  directed  by  the  court: 

*'l.  If  the  indictment  or  information  be  for  felony,  the  clerk 
must  read  it  and  state  the  plea  of  the  defendant  to  the  jury,  and  in 
case  where  it  charges  a  previous  conviction  and  the  defendant  has 
confessed  the  same,  the  clerk  in  reading  it  shall  omit  therefrom  all 
that  relates  to  such  previous  conviction.  In  all  other  cases  this  for- 
mality may  be  dispensed  with." 

Although  the  question  could  not,  since  the  repeal  of  section 
1,025,  be  asked  of  defendant  whether  he  had  suffered  a  previous 
conviction,  still  it  is  evident  from  sections  1,093  and  1,158,  that  he 
might  answer  voluntarily  that  part  of  the  indictment  when  read  to 
him  on  his  arraignment,  and  when  he  confessed  such  conviction  in 
his  answer,  the  clerk  was  required  to  omit  what  related  to  it.  This 
course  was  pursued  on  the  trial  of  this  defendant,  and  we  see  no 
error  in  it.  The  defendant  was  not  bound  to  answer  the  question 
if  put,  nor  was  the  court  allowed  to  ask  it  after  the  repeal  of  sec- 
tion 1,025,  but  there  was  nothing  inhibiting  the  defendant  from  a 
voluntary  answer  and  when  he  did  so  answer,  admitting  or  denying 
the  previous  conviction,  the  court,  under  section  1,158  in  the  latter 
case,  when  the  conviction  is  denied,  must  take  the  verdict  of  the 
juiy  on  the  issue  of  previous  conviction,  and  the  jury  must  respond 
as  required  by  section  1,158.  If  confessed,  there  need  be  no  ver- 
dict on  the  answer,  under  the  same  section,  and  the  court  can  pro- 
ceed on  the  verdict  as  to  the  other  issues  in  the  case,  and  pronounce 
jugment  on  the  verdict  when  it  declares  guilt,  and  the  voluntary 
answer  or  confession.  Section  1,207,  penal  code,  directs  the  mode 
in  which  judgment  is  entered.  There  is  nothing  here  in  conflict 
with  People  v.  King,  supra,  and  all  said  here  is  in  harmony  with 
People  V.  Lewis. 

% 
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In  the  last  case  the  judge  refused  to  reoeieve  the  confession, 
which  was  tendered  after  arraingment,  and  while  the  trial  was  ^oing 
on  directed  the  j'ury  to  find  under  the  plea  of  not  guilty  on  the  issue 
of  prior  conviction,  whether  true  or  not,  in  accordance  with  section 
1 ,158,  and  this  court  approved  the  course  pursued  by  the  lower 
court. 

As  to  this  matter,  we  think  it  proper  to  remark  that  the  legisla- 
tion in  regard  to  it  is  most  singular.  Why  sections  969  and  1 ,025 
should  be  repealed  leaving  section  1,158  unrepealed,  we  cannot  con- 
ceive. It  has  produced  great  embarrassment  in  the  administration 
of  criminal  justice,  and  has  been  of  benefit  to  no  one.  It  would 
have  been  better  to  have  left  these  three  sections  standing  unre- 
pealed or  repeal  them  all.  Great  caution  must  must  be  observed  in 
amending  the  four  codes.  They  are  to  be  construed  as  parts  of  the 
same  statute  (sec.  4,480,  Pol.  Code),  and  in  pursuing  the  mode 
usually  adopted  of  amending  by  amending  one  section,  unless  all 
the  provisionsof  the  code,  and  especially  of  the  code  to  be  amended, 
are  kept  in  mind  and  considered,  incongruities,  contradictions  and 
anomalies  will  get  into  the  codes  and  each  of  them,  which  will  pro- 
duce much  delay  and  embarassment  of  justice  and  results  brought 
about  much  tp  be  deprecated  and  by  all  means  to  be  avoided:  bee 
Pol.  Code,  sees.  4,478  to  4,484,  both  inclusive. 

The  defendant  was  adjudged  to  suffer  the  punishment  of  imprison- 
ment in  the  state  prison  for  thirty-five  years. 

It  is  said  that  this  punishment  is  greater  than  that  allowed  by  law. 
We  cannot  admit  the  soundness  of  this  contention.  The  defendant 
had  previously  suffered  a  conviction  of  grand  larceny,  which  was 
punishable  with  confinement  in  the  state  prison  for  not  less  than 
one  nor  more  than  ten  years:  Penal  code,  sec.  489.  He  was  also 
convicted  of  an  assault  with  intent  to  commit  robbery,  punishable 
by  imprisonment  in  state  prison  for  more  than  five  years:  sec.  220, 
Penal  Code.  This  brings  the  case  within  section  666  of  the  same 
code,  and  the  first  subdivision  thereof.  This  section,  including  the 
subdivision  referred  to,  is  as  follows: 

**  Every  person  who,  having  been  convicted  of  any  offense  pun- 
ishable by  imprisonment  in  the  state  prison,  commits  any  crime 
after  such  conviction,  is  punishable  therefor  as  follows : 

**If  the  offense  of  which  such  person  is  subsequently  convicted  is 
such  that  upon  a  first  conviction  an  offender  would  be  punishable 
by  imprisonment  in  the  state  prison  for  any  term  exceeding  five 
years,  such  person  is  punishable  by  imprisonment  in  the  state  prison 
not  less  than  ten  years." 

The  previous  conviction  of  grand  larceny  rendered  defendant  pun- 
ishable by  imprisonment  in  the  state  prison:  Sec.  489,  supra.  The 
subsequent  conviction  of  defendant-  rendered  him  punishable  by 
imprisonment  in  the  state  prison  for  a  term  exceeding  five  years: 
Sec.  220,  supra.  Then  the  defendant,  by  section  666,  sub.  1  (1),  is 
punishable  by  like  imprisonment  far  not  less  than  ten  years. 
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The  term  of  punishment  is  not  definitely  fixed,  and  under  section 
G71  of  the  Qame  code,  the  court  has  the  ix)wer  to  sentence  defendant 
for  the  term  of  his  natural  life,  or  for  ten  years,  or  any  number  of 
years  not  less  than  ten.  The  court,  by  its  judgment,  selected  as 
the  period  of  imprisonment  the  term  of  thirty-five  years.  This  sen- 
tence is  then  in  accordance  with  the  sections  just  above  referred  to 
and  is  valid. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Shabpstein,  J.y  and  Myrice,  J.,  concurred. 


No.  10,921. 

People  v.  Brooks. 

Department  Two.    Filed  May  t9, 1884. 

PREVIOU3  Conviction— Burglary — Imprisonment. — ^A  defendant  convicted  of  burglary 
in  the  second  degree,  and  of  a  previous  conviction  of  grand  larceny,  may,  under  section 
(XCi  of  the  penal  code,  be  punished  by  imprisonment  for  ten  years,  or  for  any  time  less  than 
ten  years. 

Appeal  from  a  judgment  of  the  superior  court  for  Marin  county, 
entered  upon  a  yerdict  convicting  the  defendant  for  burglary.  The 
opinion  states  the  facts. 

I.  M.  Angellotti,  for  the  appellant. 
Attomey-Generaly  for  the  respondent. 

Thornton,  J.  In  this  case,  all  the  points  made  in  behalf  of 
appellant,  except  as  to  the  punishment,  are  the  same  as  in  People 
T.  Brooks,  No.  10,906,  and  the  ruling  in  that  case  must  govern  this. 
The  points  alluded  to  are  not  sustainable. 

The  defendant  was  charged  by  information  with  the  crime  of 
burglary  and  with  having  suffered  a  previous  conviction  of  grand 
larceny.  He  was  convicted  of  larceny  in  the  second  degree,  and 
voluntarily  confessed  the  other.  He  was  sentenced  to  luffer 
imprisonment  in  the  state  prison  for  ten  years. 

Under  the  previous  conviction  of  grand  larceny  he  wits  liable  to 
imprisonment  in  the  state  prison.  Pen.  C,  sec.  489,  and  on  convic- 
tion for  burglary  he  was  liable  to  imprisonment  in  the  same  prison 
for  not  more  than  five  years.  Under  section  666,  penal  code,  and 
second  subdivision  thereof,  he  was  then  punishable  with  imprison- 
ment for  ten  years,  or  any  term  less  than  ten  years.  He  was  sen- 
tenced for  ten  years.  The  contention  is  without  any  foundation  to 
Bupport  it. 

The  counsel  for  defendant  is  mistaken  in  stating  that  defendant 
was  asked  any  other  question  on  his  arraignment  than  whether  he 
wiw  guilty  or  not  guilty.  The  record  shows  that  this  question 
alone  was  asked. 

There  is  no  error  disclosed  in  this  cause,  and  the  judgment  is 
afiSnned. 

Mybice,  J.,  and  Shabpstein,  J.^  concurred. 
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No.  10,832. 

People  v.  Wong  Ah  Bang  et  al. 

In  Bank,    Filed  May  31,  ISS4, 

An  Inteepreter  Should  be  Instructed  to  Interpret  and  Report  to  the  court  every 
statement  made  by  the  witness.  An  instruction  to  him  not  to  interpret  and  report  state- 
ments which  the  witness  learned  £rom  others  is  error,  which,  if  it  appears  to  have  l>een  acted 
upon,  will  warrant  a  reversaL 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendants  a  new  trial.  The  opinion  states 
the  facts. 

H.  K  Highton^  for  the  appellants. 
Attorney-General,  for  the  respondent. 

Thornton,  J.  There  is  no  error  in  this  record.  The  main  jx>int 
as  to  the  alibi  set  up  by  defendants  presents  a  case  of  conflicting 
evidence,  with  no  features  which  take  it  out  of  the  general  rule  so 
frequently  announced  by  this  court,  that  under  such  circumstances 
there  can  be  no  reversal. 

There  is  but  one  other  point  which  we  think  it  necessary  to 
notice. 

During  the  trial  a  Chinaman  was  under  examination  as  a  witness 
through  an  interpreter  and  (we  quote  from  the  transcript,)  the  follow- 
ing occurred : 

"Q. — When  did  he "  (referring  to  one  of  the  defendant,)  "get 
up  out  of  his  bed  of  sickness  ?" 

A. — He  was  sick  that  night,  and  the  next  morning  at  nine  o'clock 
when  we  got  up  for  breakfast  he  was  sick,  and  somebody  came  in 
and  somebody  said  there  has  been  some  stabbing — 

**  Mr.  Murphy — (Interrupting) — I  submit,  your  honor,  that  they 
are  not  entitled  to  answer;  that  is  not  responsive  to  my  question. 
I  asked  him  simply  when  did  Wong  Ah  Bang  get  up  from  that  bed 
of  sickness?" 

The  court  then  instructed  the  interpreter  who  was  interpreting 
the  evidence  of  the  witness,  in  the  language  following:  "I  will  say 
this,  however,  to  the  interpreter,  that  whenever  the  witness  goes  on 
to  state  something  that  has  been  told  to  him  by  somebody  else  that 
he  will  so  inform  the  court,  and  then  I  will  not  admit  that  part  of 
the  answer.  It  is  not  necessary  first  to  receive  it  before  striking  it 
out,  you  can  avoid  it  by  the  interpreter  so  stating.  But  so  far  as 
this  answer  is  coucerned  it  is  now  before  the  court  and  jury,  and  the 
only  thing  is  to  strike  out  that  part  which  is  not  responsive." 

**Mr.  High  ton. — Now  the  point  I  make  is  the  interpreter  is  to 
translate  from  the  English  into  Chinese,  and  from  the  Chinese  into 
English.  I  claim  that  he  cannot  even  judge  that  the  Chinaman 
is  stating  something  that  is  irrelevant." 

"The  Court. — I  difler  from  you;  whenever  he  undertakes  to  tell 
something  that  has  been  told  to  him  by  somebody  else,  then  that  he 
shall  so  inform  the  court." 


Sup.  Ct.  Cal.]  People  v.  Zimmerman.  59 

"Mr.  Highton. — ^I  only  wanted  that  to  go  upon  the  records.  I 
will  except  to  it.  I  will  note  an  exception  to  your  instructions  to 
the  interpreter." 

If  it  appeared  in  the  transcript  that  these  instructions  to  the  inter- 
preter were  acted  on,  and  that  the  interpreter  merely  reported  to  the 
court  that  the  witness  had  stated  something  that  had  been  told  him 
by  somebody  else,  and  the  court  had  acted  on  that  bare  state- 
ment, without  requiring  the  interpreter  to  repeat  what  the  witness 
had  said,  we  should  hold  it  to  be  clearly  error,  for  which  a  reversal 
should  be  ordered.  It  is  the  duty  of  the  interpreter  to  interpret 
and  report  to  the  court  every  statement  made  by  the  witness.  The 
court  should  so  instruct  the  interpreter,  and  require  a  strict  com- 
pliance with  such  instruction.  The  direction  above  given  to  the 
interpreter  by  the  court,  would  devolve  on  the  interpreter  the  duty 
belonging  by  law  to  the  court,  which  duty  the  court  cannot  transfer 
to  another  person.  The  parties  have  a  right  to  hear  what  was  said 
by  the  witness,  and  the  court  mav  be  asked  to  rule  on  it.     An  inter- 

?reter  is  not  selected  for  the  discharge  of  a  duty  essentially  judidaL 
Sq  think  it  necessary  to  make  th^se  observations  on  tnis  point, 
adding,  as  above  stated,  that  as  it  does  not  appear  from  the  record 
that  the  direction  to  the  interpreter  was  acted  on,  we  find  nothing 
on  which  to  base  a  judgment  for  reversal.  The  error  committed  was 
one  where  no  injury  to  the  defendants  supervened. 
Judgment  and  order  affirmed. 

MoBBisoN,  0.  J.9  Mybige,  J.,  and  Boss^  J«,  concurred. 


Nob.  10,938, 10,959. 

People  v.  Zocmebman. 

Jn  BanL    Filed  May  SI,  1884^ 

Etidincbof  an  Accomplice  is  Sufficient  to  Sustain  a  Convtction  of  murder  when  the 
lame  is  corrobofrated  by  eTidence  of  an  admission  made  by  the  defendant  connecting  himself 
vitb  the  kilUng  of  the  deceased. 

The  Sams— a  Witness  Havino  Testified  to  such  Admission  could  not  remember  the 
date  OQ  which  it  was  made.  Hddf  that  the  testimony  of  a  constable  to  whom  he  had  told 
^at  the  defendant  had  said  was  admissible,  not  for  the  purpose  of  having  the  conversation 
repeated  but  fcr  the  purpose  of  fixing  the  date. 

Appeal  from  a  judgment  of  the  superior  court  of  Amador  county, 
entered  upon  a  yerdict  conyicting  the  defendant  of  murder,  and 
from  an  order  denying  him  a  new  trial.  The  opinion  states  the 
facts. 

A,  G.  Broumy  for  the  appellant. 
Attomey-Oeneralf  for  the  respondent. 

Mybice,  J.  These  numbers  constitute  but  one  appeal,  and  are 
but  one  transcript,  No.  10,938  being  the  statement  on  motion  for 
Dew  trial,  and  No.  10,959  the  judgment  roll. 

The  defendant  was  accused  of  the  crime  of  murder.  The  princi- 
pal witness  was  one  Neff,  who  testified  to  his  being  an  eye-witness 
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of  an  assault  by  defendant  upon  deceased.  The  defendant  objected 
to  tLe  admission  of  the  evidence  of  Neff,  on  the  ground  that  the 
latter  was  an  accomplice,  and  that  he  was  not  corroborated :  Penal 
Code,  1111. 

It  does  not  appear  that  Neff  was  at  all  concerned  in  the  commis- 
sion of  the  crime  for  which  the  defendant  was  on  trial,  nor  that  he 
had  counseled,  advised,  aided  or  encouraged  its  commission,  nor 
that  it  was  committed  in  carrying  into  effect  an  unlawful  desigu 
formed  by  them. 

Even  if  Neff  had  been  an  accomplice,  he  was  corroborated  by  the 
witness  Mareno,  who  testified  to  an  admission  made  by  defendant 
connecting  himself  with  the  killing  of  deceased. 

Mareno  testified  to  a  quarrel  between  himself  and  defendant,  in 
which,  he  said,  ' '  defendant  got  mad  at  me  and  said  to  me  that  he 
would  cut  me  up  just  the  same  as  he  cut  that  man  in  Fiddletow^n.  I 
don't  remember  exactly  when  this  was."  Mareno  swore  that  he  went 
and  told  a  constable  what  defendant  had  said.  The  constable  was 
called  and  asked  as  to  the  date  of  the  complaint  made  by  Mareno, 
not  for  the  purpose  of  having  the  conversation  repeated,  but  for  tho 
purpose  of  fixing  the  date,  with  reference  to  the  killing  of  deceased. 
The  constable  swore  that  Mareno  made  a  complaint  to  him  about 
defendant  some  fourteenth  months  before  the  time  of  tri^l,  October 
15,  1883.  We  see  no  error  in  the  admission  of  this  evidence  for  the 
purpose  of  fixing  the  date.  The  homicide  was  January  25,  1881; 
and  the  complaint  was  made  about  fourteen  months  before  October 
15,  1883,  or  about  August  15,  1882;  having  a  tendency  to  show  that 
defendant,  in  his  threat  to  Mareno,  had  reference  to  the  killing  of 
deceased.  The  name,  Fiddletown,  was  one  of  the  names  by  which 
the  location  of  the  homicide  was  known. 

The  weight  to  be  given  to  the  evidence  of  witness  Neff  was  entirely 
with  the  jury. 

Judgment  and  order  affirmed. 

Eoss,  J.»  Thornton,  J.  and  Morrison,  C.  J.,  concurred. 

Sharpstein,  J.  I  concur  in  the  affirmance  of  the  judgment  and 
order  appealed  from.  The  record  in  my  opinion  discloses  no  sub- 
stantial error. 

McKiNSTRY,  J.  I  concur  on  the  ground  first  considered  by  Mr. 
Justice  Myiick. 
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No.  9,507. 

Heinlen  V.  SotJTHEBN  Paoifio  Eailroad  Oompant. 

Department  Two.    Filed  May  SI,  I884. 

DisvisaAL  OF  Appeal — Filing  Tbanscrift. — An  appeal  will  be  dismissed  when  the 
transcript  is  not  filed  within  the  time  allowed  by  the  court,  although  filed  after  the  motion 
to  dismiss  was  made,  if  do  reason  appears  why  it  was  not  filed  before. 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  superior 
court  for  Tulare  county,  entered  in  favor  of  the  plaintiff.  The 
opinion  states  the  facts. 

Bennett  &  Wigginion,  for  the  appellant. 

(7.  0.  Heinlen  and  Jiwdi  dk  Bradley,  for  the  respondent. 

The  Court.  The  notice  of  appeal  was  given  September  9,  1882. 
On  the  Ist  of  April,  1884,  the  plaintiff  (respondent)  moved  that  the 
appeal  be  dismissed,  on  the  ground  that  no  transcript  had  been 
filed  in  this  court.  Time  was  given  to  appellant  to  file  affidavits 
showing  why  the  transcript  had  not  been  filed.  The  time  given 
baying  expired,  and  no  affidavits  having  been  filed,  it  is  ordered 
that  the  appeal  be  dismissed.  A  transcript  was  filed  after  the  mo- 
tion was  made,  but  no  reason  appears  why  it  was  not  filed  before. 
Appeal  dismissed. 


No.  8,178. 

Estate  of  Davis. 

Department  One.    Filed  June  f  ,  1884 

ADinNisTRATOR— Gratuitous  Services— Commissions.— An  executor  or  administrator  may 
reooonce  his  daim  to  compensation  for  performaooe  of  the  duties  of  his  trust,  and  a  promise 
made  b^  him  before  his  appointment,  to  one  who  had  a  prior  right  to  administrate,  which 
vas  rebni^nished  in  lu«  favor,  that  he  would  not  charge  for  his  services,  will  be  regarded  as  a 
renonciation  of  his  daim. 

For  Volustabt  Servioes,  however  Great  the  Benefit  Conferred,  no  recovery  can  be 

Ud. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Joaquin 
county.    The  opinion  states  the  facts. 

/.  H.  Buddy  for  the  appellant. 
Aug.  Muenier,  for  the  respondent. 

McElEE,  J.  The  surviving  wife  of  the  intestate  was  entitled,  under 
the  law,  to  administration  of  the  estate  (sec.  1,365,  C.  C.  P.);  but 
upon  a  promise  made  to  her  b^  her  eldest  son  that  he  would  not 
charge  for  his  services  in  administering  it,  she  relinquished  her 
right  in  his  favor,  and,  upon  filing  her  written  consent  to  his  appoint- 
ment, he  was  appointed  administrator.  Having  duly  quaiined,  he 
administered;  but  in  his  final  account  he  charged  12,454.98  com- 
inission  for  his  services,  which  the  court  refused  to  allow,  and  it  is 
contended,  that  the  refusal  was  error,  because  the  law  allows  him 
his  cominissions  notwithstanding  his  promise. 
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It  cannot  be  presumed,  however,  that  in  making  the  promise, 
under  which  he  obtained  his  appointment,  he  intended  to  practice  a 
deceit  upon  the  court  or  the  estate.  Bather  it  must  be  presumed,  that, 
as  he  obtained  the  appointment  upon  the  faith  of  his  promise,  he  under- 
took the  administration  according  to  its  terms,  and  with  the  inten- 
tion to  renounce  his  claim  to  the  commissions  which  the  law  allowed 
him.  There  is  no  question  that  an  executor  or  administrator,  like 
any  other  trustee,  may  renounce  his  claim  to  compensation  for  per- 
formance of  the  duties  of  his  trust;  and  a  promise  made  by  him 
before  his  appointment,  that  he  will  not  charge  for  his  services,  may 
be  regarded  as  equivalent  to  a  renunciation  of  his  claim. 

It  is  conceded  that  the  services  rendered  were  beneficial  ta  the 
estate,  and  very  satisfactory  to  the  heirs.  But  they  were  voluntarily 
rendered;  and  it  is  a  settled  rule  in  law  and  equity,  that  recovery 
cannot  be  had  for  services  voluntarily  rendered,  however  great  the 
benefit  conferred:  Bartholomew  v.  Jackson,  20  Johns,  2S;  White 
V.  Jones,  14  La.  Ann.,  681:  Lee  v.  Lee,  6  Gill  &  J.,  316. 

So  in  McCaw  v.  Blewit,  2  McCord's  Eq.,  p.  388,  where  an  admin- 
istrator had  obtained  his  appointment  on  the  express  condition 
that  he  would  not  charge  commissions,  the  chancellor  refused  to 
allow  them,  and  the  supreme  court  of  the  state  afiSrmed  his  judgment, 
saying:  "  The  administrator  stipulated  that  he  would^ot  (marge, 
and  he  cannot  now  be  permitted  to  violate  that  contract.  That 
which  was  expressly  declared  to  have  been  intended  as  a  gratuity, 
shall  not  now  be  converted  into  a  demand. 

Judgment  affirmed. 

Boss,  J.,  and  McKxnstbt^  J.,  concurredf 
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BOOK  REVIEWS, 


MiEBs'  Federai.  Decisions.  Cases  argued  and  determined  in  the  Supreme, 
Circuit  and  District  Courts  of  the  United  States,  comprising  the 
opinions  of  those  courts  from  the  time  of  their  organization  to 
the  present  date,  together  with  extracts  from  the  opinions  of  the 
Court  of  Claims  and  the  Attorneys-General^  and  the  opinions  of 
general  importance  of  the  Territorial  Courts.  Arranged  by  William 
G.  Myer,  author  of  an  index  to  the  United  States  supreme  court 
reports,  etc.,  Vols.  I  and  II.  The  Gilbert  Book  Co.;  St  Louis,  Mo.; 
1884. 

The  foregoing  comprises  the  title  page  of  one  of  the  most  important 
legal  publications  of  the  day.  It  is  important  not  only  on  account  of 
\he  magnitude  of  the  undertaking,  but  for  the  inestimable  worth  of  the 
matter  which  will  be  furnished  to  the  profession,  in  a  convenient  form, 
and  at  a  comparatively  small  cost.  The  plan  of  the  work  is  like  that  of 
an  ordinary  digest.  The  cases  are  arranged  by  topics,  or  subjects,  sub- 
divided for  convenience  of  reference,  with  head  notes,  and  copious  cross- 
references  to  other  subdivisions  of  the  same  subject,  and  to  other  sub- 
jects. It  differs  from  the  ordinary  digest  in  giving  more  than  the  mere 
sjUabi  of  the  cases.  All  the  important  cases  are  published  in  full;  but 
cases  which  merely  affirm  or  follow  some  leading  case,  or  are  based  upon 
a  particular  state  of  facts,  and  do  not  announce  any  important  principle 
of  law,  are  simply  digested.  At  the  end  of  each  volume  there  is  an  index 
of  the  general  subjects  in  such  volume.  The  whole  work  will  be  fol- 
lowed by  a  complete  general  index,  table  of  contents  and  cases.  The 
Tolumes  are  printed  so  as  to  bring  all  of  a  long  subject  in  one  volume. 
This  prevents  the  volumes  from  being  uniform  in  size,  and  the  pub- 
lishers announce  that  they  will  vary  from  eight  hundred  to  fifteen 
hundred  pages.  The  number  of  volumes  which  will  be  re-reported  and 
digested  are  over  three  hundred.  Many  of  them  are  now  out  of  print 
and  exceedingly  difficult  to  obtain.  The  original  volumes  would  cost 
from  one  thousand  to  fifteen  hundred  dollars.  The  cost  of  this  series  to 
the  first  one  thousand  subscribers  is  two  hundred  dollars,  to  subsequent 
purchasers  two  hundred  and  fifty  dollars.  The  entire  work  is  under  the 
editorial  supervision  of  Mr.  William  G.  Meyer,  well  known  to  the  pro- 
fession through  his  indexes  of  the  United  States  Supreme  Court  Reports, 
&ad  of  the  reports  of  several  of  the  states.  The  important  subjects,  such 
as  Bailments,  Evidence,  Equity,  Maritime  Law,  etc.,  are  submitted  to 
specialists  in  such  subjects  for  final  supervision  and  approval. 
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Of  this  great  undertaking  we  have  been  favored  yntix  the  first  and 
second  volumes,  which  comprise  the  subjects  included  within  the  letter 
A.  They  contain  the  important  subjects,  among  others,  of  Account, 
Arbitration,  Assignment,  Actions,  Appeals  and  Writs  of  Error,  Agency, 
Attorneys,  and  Arbitration  and  Award.  These  subjects  have  been  exam- 
ined and  approved  by  such  well  known  authors  as  Mr.  Schouler,  Mr. 
High  and  Mr.  Bigelow.  From  a  careful  examination  of  these  two  vol- 
umes, we  find  much  to  admire  and  approve.  If  the  succeeding  volumes 
are  compiled  with  the  same  degree  of  care  and  judgment  the  success  of 
the  series  is  assured. 
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EIPABIAN  RIGHTS— THE  WEST  COAST  DOCTRINE. 

{Continued.) 

BiFABiAK  Pbopbietobs  axd  Eiparian  BiaHTs  ON  Pbiyate  Stbeams. 

We  haye  thus  tlirown  all  the  light  of  authority  upon  the  particular 
hut  most  important  question,     How  far  do  the  riparian  rights  of  private 
riparian  proprietors  include  the  right  to  use  the  water  of  the  stream  for 
the  purpose  of  irrigating  their  riparian  lands  under  the  law  of  Califor- 
nia and  of  Nevada  ?    The  previous  discussions  upon  principle  as  well  as 
upon  authority,  have  unmistakably  led  to  the  conclusion  that  this  ques- 
tion has  not  yet  been  definitely  and  finally  settled  by  judicial  decision. 
All  of  the  fundamental  doctrines  which  were  accepted  by  both  parties  in 
the  recent  case  of  Elter  v.  Tone,  and  upon  which  that  case  was  decided, 
a^  described  in  a  former  article,  might  be  questioned  or  denied,  and 
might  possibly  be  rejected  by  a  subsequent  decision.     Any  answer  which 
^e  shall  attempt  to  give,  must,  therefore,  to  a  great  extent,  be  merely 
speculative.     It  can  only  be  an  expression  of  our  own  individual  opinion 
derived  from  a  consideration  of  general  principles  and  from  the  tend- 
ency of  previous  adjudications.     It  cannot  be  regarded  as  a  definite 
statement  of  the  established  and  accepted  rule  of  law.     If  we  are  cor- 
rect, our  opinion  will,  doubtless,  be  soon  confirmed  by  the  courts.     If 
we  are  wrong,  then  our  error  must  run  through  our  whole  course  of  rea- 
soning covering  the  rights  of  private  riparian  proprietors,  as  distin- 
guished from  the  rights  to  use  public  streams,  and  especially  the  inter- 
pretation which  we  had  given  to  the  provisions  of  the  civil  code,  and 
some  entirely  different  theory  of  private  water  rights  must  be  adopted 
bj-  judicial  authority.     "We  shall  proceed,  however  to  give  in  brief  terms 
an  answer  to  the  general  question  formulated  above — ^an  answer  which, 
in  our  opinion,  results  directly,  and  as  a  necessary  inference  from  the 
'loctrines  which  have  been  established  by  the  unbroken  series  of  decis- 
ions made  by  the  supreme  court  of  California,  and  quoted  in  our  former 
articles.    Those  decisions  have  been  so  frequently  cited  and  so  fully 
described,  and  the  doctrines  announced  by  them  have  been  so  elaborately 
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discussed,   that  no  more  special  reference  need  be  made  to  them  as 
authorities  for  our  conclusions. 

The  question  is,  How  far  do  the  riparian  rights  of  private  riparian 
proprietors,  by  the  law  of  California  and  of  Nevada,  include  the  right 
to  use  the  waters  of  the  stream  for  the  purpose  of  irrigating  their  ripa- 
rian lands?  We  shall  asssume,  without  re-stating  or  re-arguing,  the 
positions  established  in  our  previous  articles — namely,  that  the  provis- 
ions of  the  civil  code  have  no  application  to  private  riparian  proprie- 
tors owning  lands  on  the  banks  of  a  private  stream,  but  the  water  rights 
of  such  proprietors  are  left  untouched  and  unaffected  by  the  code;  and 
that  the  rights  of  such  private  riparian  proprietors  are  those  recognized, 
conferred,  regulated  and  protected  by  the  common  law  doctrines  on  the 
subject — doctrines  substantially  the  same  as  those  so  fully  and  carefully 
stated  by  the  supreme  court  of  Nevada  in  the  case  of  Van  Sickle  v. 

Haines.  • 

t 

In  the  first  place,  a  private  riparian  proprietor  has  no  right  whatever 
to  divert  or  use  any  water  of  the  stream  for  the  purpose  of  irrigating 
lands  which  do  not  adjoin  or  abut  upon  the  stream — lands  which  are 
not  strictly  riparian.  The  appropriation  and  division  of  the  waters  of  a 
natural  stream,  foi  the  benefit  of  a  track  of  land  not  situated  upon  one 
or  both  of  its  banks,  are  wholly  unknown  to  the  common  law.  They  are 
a  part  and  parcel  of  the  peculiar  system  which  has  grown  up  in  the 
Pacific  communities  primarily  and  mainly  from  the  local  customs  and 
needs  of  those  engaged  in  mining;  and  they  are  confined  entirely  to  the 
public  streams — to  those  streams  flowing  through  the  public  lands  of  the 
United  States — or,  under  the  civil  code,  of  the  state  of  California.  The 
common  law  doctrines  restrict  the  use  of  waters  of  natural  streams  to  the 
lands  bordering  on  those  streams,  and  the  right  to  use  the  waters  is  held 
exclusively  by  the  private  owners  of  such  lands  in  their  character  as 
riparian  owners.  There  is  nothing  more  completely  antagonistic  to  the 
common  law  system,  nothing  which  would  more  completely  destroy  the 
equality  and  equity  of  the  common  distribution  of  rights  among  all  the 
private  riparian  proprietors  on  any  particular  stream,  than  the  appro- 
priation and  diversion  of  its  waters,  by  means  of  ditches  or  canals,  for  the 
benefit  of  lands  not  adjoining  the  stream,  by  persons  who  are  not,  with 
respect  to  such  lands,  riparian  proprietors.  If  a  private  riparian  pro- 
prietor owns  a  tract  of  land  actually  bordering  on  the  stream,  he  may 
possibly  be  entitled  to  use  the  water  for  the  purpose  of  irrigating  the 
entire  tract,  no  matter  how  great  may  be  its  extent,  how  far  distant 
from  the  stream  may  be  its  exterior  line;  but  his  right  to  use  a  quantity 
of  the  water  sufficient  for  that  purpose,  must  depend  upon  other  consider- 
ations to  be  mentioned  hereafter.  It  is  certain,  however,  that  no  person 
can  take  water  from  such  a  stream  for  the  purpose  of  irrigating  his  tract 
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of  land  wliich  is  separated  from  the  stream  by  the  interveniiig  lands 
belonging  to  other  and  riparian  proprietors. 

In  the  second  place,  a  prior  appropriation  can  give  no  exclusive  right 
to  the  use  of  the  water  for  purposes  of  irrigation,  and  no  superior  right 
nor  preference  as  to  the  quantity  of  the  water  consumed  for  such  pur- 
poses. "Whether  a  person  was  the  very  first  one  who  acquired  title  to 
lunds  on  the  banks  of  a  given  stream,  and  as  such  sole  owner  first  began 
to  nse  its  waters,  or  whether  afcer  many  riparian  proprietors  had  ac- 
quired their  respective  titles,  he  was  the  first  one  of  them  to  use  its 
waters,  in  either  case  the  prior  appropriation  can  give  no  right  to  use  an 
unlimited  quantity,  or  an  excess  in  quantity,  nor  any  other  relative  supe- 
rioritj  in  the  use  of  the  water  for  irrigation,  over  all  the  other  private 
riparian  proprietors  on  the  same  stream.  The  doctrine  of  prior  appro- 
priation, as  has  been  shown,  is  foreign  to  the  common  law.  So  far  as 
recognized  by  the  law  of  California  and  of  Nevada,  it  is  confined  to 
pablic  streams,  and  arose  from  local  customs  and  the  peculiar  needs  of 
miners — ^although  it  was  extended,  in  its  application  to  public  streams^ 
to  other  businesses,  occupations,  and  uses  besides  mining.  The  funda 
mental  conception  of  the  common  law  system  is  the  purely  equitable 
principle  of  relative  equality  of  right  among  all  the  private  riparian 
proprietors  upon  the  same  stream.  Nature  gives  to  all  the  riparian  pro- 
prietors on  any  stream  an  advantage,  growing  out  of  their  location,  over 
other  owners  whose  lands  do  not  adjoin  a  watercourse;  and  this  natural 
right  cannot  be  taken  away  by  the  law,  although  its  enjoyment  may  be 
interfered  with  or  prevented  by  arbitrary  legislation. 

The  common  law  reeognizes  this  natural  right  of  all  the  riparian  pro- 
prietors on  the  same  stream,  resulting  thus  from  their  location,  and  dis- 
tributes and  regulates  it  among  them  all  according  to  the  equitable 
principle  of  relative  equality.  All  have  relatively  the  same  rights  to 
enjoy  the  benefits  of  the  water  as  it  flows  by  or  through  their  lands,  not 
depending  upon  the  time  when  the  use  began,  but  upon  the  extent  of 
their  riparian  lands, — ^upon  the  quantity  of  their  lands  susceptible  of 
being  lawfully  benefitted  by  the  water.  This  notion  of  equality,  as  has 
been  shown,  runs  through  and  shapes  the  entire  system  of  common  law 
doctrines  concerning  the  rights  to  the  waters  of  natural  streams.  Any 
legislation  which  ignores  or  violates  this  equitable  notion  of  equality,  is 
30  far  unjust.  To  this  otherwise  universal  rule  the  common  law,  as  has 
ken  shown,  recognizes  one  partial  exception.  As  the  use  of  water  for 
drinking,  both  by  man  and  beast,  and  for  other  purely  domestic  and 
Lousehold  purposes,  is  essential  to  the  preservation  of  life,  the  common 
1  iw  gives  a  preference  to  its  use  for  these  so-called  natural  purposes. 
To  this  end  a  riparian  proprietor  is  allowed  to  use  all  the  water  of  a 
stream  reasonably  necessary  for  domestic  purposes  and  watering  stock. 
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even  though  the  natural  flow  of  the  stream  was  thereby  lessened,  and 
the  supply  for  the  other  proprietors  lower  down,  was  diminished.  This 
exception,  however,  was  carefully  restricted,  and  was  never  extended 
beyond  its  reasons.  It  does  not  and  cannot  include  irrigation.  To  per- 
mit a  proprietor  higher  up  the  stream,  or  a  prior  appropriator  to  have  au 
unrestricted  use  of  water  for  purposes  of  irrigation,  would  be  a  gross 
invasion  of  natural  rights,  and  a  virtual  destruction  of  the  utility  of 
streams  to  the  entire  community  of  riparian  owners  through  which  thev 
flow.  This  is  the  view  taken  by  the  contending  parties,  and  therefore 
adopted  by  the  court  for  the  purposes  of  that  case,  in  Ellis  v.  Tone;  but, 
as  we  have  shown,  it  is  not  definitely  settled  by  that  decision. 

In  the  third  place,  there  is  nothing  in  the  common  law  doctrines,  aa 
the  Supreme  Court  of  Nevada  have  stated  in  the  case  of  Van  Sickle  v. 
Haines,  which  prohibits  the  use  of  water  for  irrigation  by  the  private 
reparian  proprietors  on  all  streams,  as  a  part  of  their  general  rights.  The 
fundamental  notion  being  that  of  relative  equality  of  right  among  all  the 
proprietors  on  the  same  stream,  it  is  evident  that,  if  the  natural  flow  of 
the  water  is  sufficient  to  allow  each  one  of  them  to  take  an  amount  suffi- 
cient for  the  needs  of  his  own  tract  of  riparian  land,  without  infringing 
upon  the  equal  rights  of  the  others,  no  injury  could  possibly  result  from 
such  an  appropriation  and  use.  The  only  difficulty  would  arise  where 
the  natural  flow  of  the  stream  was  not  large  enough  to  furnish  such  a 
complete  and  unrestricted  supply  to  every  proprietor. 

The  common  law  permits  each  proprietor  to  use  the  water  of  a  stream, 
as  it  flows  by  or  through  his  own  land  for  any  purpose,  like  the  propell- 
ing of  machinery,  which  does  not  consume  it  to  uny  substantial  extent. 
But  a  use  which  necessarily  consumes  the  water — like  that  for  purposes 
of  irrigation — lessens  the  natural  flow  of  the  stream,  and  therefore  tends 
to  invade  the  equal  rights  of  other  riparian  proprietors.  If,  however, 
after  any  proprietor,  has  used  and  consumed  all  the  water  which  he 
reasonably  needs  for  the  irrigation  of  his  own  land,  there  is  still  left  an 
amount  flowing  down  the  stream  adequate  for  the  similar  needs  of  all 
the  other  riparian  proprietors  below  him,  the  result  of  his  act  woidd  at 
most  be  a  damnum  absque  injuria.  On  the  larger  streams  of  the  state, 
therefore,  in  which  the  natural  flow  of  water  is  considerable  and  is  con- 
stant throughout  all  seasons  of  the  year,  irrigation  might  be  resorted  to, 
it  would  seem,  by  the  private  riparian  proprietors,  without  any  practical 
violation  of  the  common  law  doctrines.  On  the  minor  streams,  in  which 
the  natural  flow  of  water  is  small,  and  inconstant,  varying  Avith  different 
seasons,  the  difficulty  is  much  greater.  In  fact,  it  seems  hardly  poFsiMo 
for  a  proprietor  upon  such  a  small  and  varying  stream  to  consume  a 
riiantity  of  the  water  sufficient  for  the  irrigation  of  his  own  land,  wii  ii' rJ 
ll\^reby  lessening  the  natural  flow  to  such  an  extent  as  to  invade 'h" 
equal  rights  of  the  other  proj^rietors. 
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Finally,  ft  is  very  plain  that  the  only  right  of  a  private  riparian  pro- 
prietor to  appropriate  the  water  of  the  stream  for  the  purpose  of  irriga- 
tion, which  is  consistent  with  the  common  law  doctrines,  is  a  right  which 
belongs  in  relative  equality  to  all  the  proprietors  alike.  The  quantity 
of  water  which  any  proprietor  may  divert  must  depend,  in  the  first  place, 
upon  the  extent  of  his  own  land  and  the  amount  reasonably  requisite 
for  its  irrigation,  and  in  the  second  place,  upon  the  extent  of  the  lands 
held  by  all  the  other  riparian  proprietors,  and  the  amount  reasonably 
reijuisite  for  their  irrigation,  and  in  the  third  place,  upon  the  size  of  the 
stream  itself,  and  its  capacity  to  furnish  a  supply  for  all  these  proprietors. 
Or  to  state  the  same  position  in  other  words,  each  riparian  proprietor  is 
only  entitled  to  use,  for  the  purpose  of  irrigating  his  own  land,  that  por- 
tion of  the  stream  which  is  in  excess  over  the  amount  thereof  to  which 
all  the  other  proprietors  are  equally  entitled  for  the  purpose  of  irrigat- 
ing their  own  tracts  of  land.  Any  other  rule  than  this,  must  necessarily 
violate  natural  justice  and  equity.  It  is  plain,  however,  that  when  the 
stream  is  small,  where  the  flow  of  water  is  varying,  where  its  amount  is 
insufficient  to  furnish  a  constant  and  considerable  excess  over  and  above 
the  needs  of  all  the  riparian  proprietors,  this  common  law  rule  can  only 
be  a  very  imperfect  and  impracticable  guide;  it  needs  to  be  supplemented 
and  aided  by  positive  legislation.  The  character  and  object  of  such 
legislation,  we  shaU  attempt  to  explain  in  the  succeeding  and  final 
article. 

All  the  foregoing  discussion  concerning  the  rights  of  private  riparian 
proprietoiB  has  assumed  and  treated  their  rights  as  they  exist  at  the  law, 
unaffected  by  agreement  or  other  conduct  among  the  proprietors  them- 
selves. It  is  hardly  necessary  to  state  that  any  private  riparian  pro- 
prietor upon  a  stream  may  obtain,  as  against  other  proprietors,  speciiil 
rights  to  use  the  water,  in  the  nature  of  easements  or  servitudes,  far 
other  and  greater  than  those  which  the  law  confers  upon  him  simply  as 
a  riparian  proprietor.  Thus,  for  example,  he  may  obtain,  by  grant  from 
other  prciprietors  or  by  prescription  against  them,  the  exclusive  right  to 
any  portion  of  the  waters  of  a  stream  for  purposes  of  irrigation;  and 
thus,  a  prior  appropriation  may  by  prescription  ripen  into  a  lawful  right, 
as  against  all  the  other  riparian  proprietors,  to  use  the  entire  waters  of 
a  stream  for  any  beneficial  purpose.  It  is  not  our  design  to  enter  into 
any  discussion  of  the  servitudes  which  may  thus  be  acquired  by  grant  or 
by  prescription.  The  law  cm  this  subject  is  in  no  manner  peculiar  to 
these  Pacific  communities,  except  in  the  remarkably  short  statutory 
period  of  adverse  user — five  years — adopted  by  the  code  of  Calfornia. 

J,  N.  P. 

[to   BE   COKTINUED.] 
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SUPREME  COURT  OF  IDAHO, 
Si\LMON  BiVER  Mining  and  Smelting  Company  v.  Dunn. 

Filed  September  IS,  ISSS. 

A  Corporation  has  no  Power  except  such  as  are  specially  granted  and  those  that  are 
neoeasary  to  carry  the  same  into  effect. 

A  Corporation  Organized  for  the  Purpose  of  Mining,  Smelting  and  Repining  Ore5, 
and  for  dealing  in  mining  property,  cannot  become  the  assignee  of  a  chose  in  action  growing 
out  of  the  breach  of  a  contract  for  building  abridge. 

Appeal  from  the  district  court,  Custer  county,  The  opinion  states 
the  facts. 

James  E.  Eawley,  for  appellant. 
Iliomas  J.  Galbraithy  for  respondent. 

Pr.iCKETT ,  J.  This  action  was  commenced  in  the  district  court  of 
the  third  judicial  district  in  and  for  Lemlei  county,  and  afterwards 
transferred  to  Custer  county  in  the  same  district  for  trial.  The 
complaint  alleges  that  the  plaintiff  is  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  Nebraska,  for  the  purpose  of 
mining,  smelting  and  refining  and  marketing  the  products  thereof, 
and  the  sale  of,  and  otherwise  operating  in  mining  properties,  and 
as  such  has  been  for  more  than  four  months  last  past  doing  business 
in  its  corporate  name.  It  is  further  alleged  in  the  complaint  that 
the  appellant,  Bullard  S.  Dunn,  and  one  Carson,  on  the  23d  day  of 
July,  1880,  entered  into  a  contract,  by  the  terms  of  which,  Carson 
was  to  build  a  bridge  across  Salmon  Kiver,  and  to  receive  therefor 
from  appellant,  the  sum  of  three  thousand  one  hundred  dollars. 
That  subsequently  to  making  said  contract  the  location  of  the  bridge 
was  changed  and  the  length  of  the  bridge  was,  by  suck  change 
necessarily  increased,  and  that  in  consequence  of  such  increased 
length,  it  was  agreed  that  six  hundred  and  fifty  dollars  should  be 
added  to  the  original  contract  price.  That  Carson  built  the  bridge 
and  performed  all  the  conditions  of  the  contract  on  his  part,  and  on 
the  7th  day  of  October,  1880,  assigned  all  his  right,  title  and  inter- 
est in  said  contract  to  the  plaintiff.  That  no  part  of  the  money  due 
upon  the  contract  has  been  paid  by  the  defendant.  That  defendant 
has  taken  and  holds  possession  of  the  bridge. 

The  only  question  before  the  court  is  whether  the  complaint  con- 
tains facts  sufficient  to  constitute  a  cause  of  action,  for  notwithstand- 
ing the  fact  that  the  transcript  contains  a  paper  called  a  bill  of  ex- 
ceptions, it  is  not  such  in  any  sense  of  the  term.  It  is  merely  an 
assignment  of  error  without  any  record  or  bill  of  exceptions  show- 
ing the  proceedings  or  decisions  of  the  cjourt  in  respect  to  the  mat- 
ters assigned  as  errors. 

The  general  rule  is,  that  a  corporation  has,  and  may  exercise  such 
powers  as  are  specifically  granted  by  the  act  of  incorporation,  or  are 
necessary  for  the  purpose  of  carrying  into  effect  the  powers  expressly 
granted,  and  not  as  having  any  other. 

The  plaintiff  in  this  case,  as  the  complaint  states,  is  a  corpora- 
tion organized  for  the  purpose  of  mining,  smelting,  refining  and 
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operating  in  mining  properties.  The  purchasing  of  choses  in  action 
is  entire^  foreign  to  this  business.  In  every  contract  there  must 
be  mutuality  and  therefore  parties  capable  of  contracting. 

The  demurrer  to  the  complaint  should  have  been  sustained. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  with  directions  to  allow  the  plaintiff  to  amend  its  com- 
plaint. 

SUPREME  COVET  OF  NEW  MEXICO, 

AlEXANDEB  V.  TENNESSEE  AND  LoS  CeRRILLOS  SilVER  MiNING  COMPANY. 

January  Teiittf  18S4. 

)L\8TER  AND  SERVANT— CONTRIBUTORY  NEGLIGENCE. — A  foreman  of  a  mine,  who  has 
practically  the  entire  charge  of  the  working  of  the  same,  with  authority  to  employ  and 
dischai^  the  workmen  as  he  sees  fit,  cannot  recover  for  personal  injuries  resulting  from  an 
accident  occasioned  by  defective  machinery,  when  snch  accident  could  have  been  i)revented 
by  the  emplojnnent  of  an  additional  hand;  nor,  when  he  assumes  and  continues  in  such 
employment,  witl^out  objection,  and  with  full  knowledge  of  such  defect  in  the  machinery  of 
tht  mine. 

I'mted  States  Court — Verdict— Instructions. — Courts  of  the  United  States  have 
IMArer  to  direct  the  jury  to  bring  in  a  verdict  for  the  defendant,  and  should  do, so  in  all 
CQH^3  where  a  verdict,  if  given  for  the  plaintiff,  woidd  be  set  aside  as  not  sustained  by  the 
fc\iJence. 

Declsionb  of  the  Supreme  Court  of  the  .United  States  are  binding  upon  the  terri- 
torial courts. 

Appeal  from  a  judgment  of  the  district  court  of  Santa^Fe  county, 
entered  in  favor  of  the  defendant.     The  opinion  states  the  facts. 

Fiske  &  Warren^  for  the  appellant. 

H.  L.  Waldo  and  WUliam  Breeden,  for  the  appellee. 

Beli/,  J.  The  appellant  was  the  plaintiff  in  the  court  below. 
The  action  was  brought  to  recover  damages  for  injuries  received  by 
the  plaintiff  while  in  the^  employment  of  the  defendant,  in  conse- 
qaence  of  the  failure  on  the  part  of  the  defendant  to  provide  and 
maintain  safe,  proper  and  sufficient  brakes,  apparatus  and  appli- 
ances in  connection  with  a  certain  whim  used  for  hoisting  ore  out 
of  the  mine  of  the  defendant  company.  Upon  the  trial  evidence 
wjis  introduced  by  the  plaintiff  to  tne  following  effect:  That  he,  the 
plaintiff,  was  a  miner  by  profession,  having  had  an  experience  of 
fifteen  years  in  that  employment,  and  that  he  regarded  himself  as 
an  expert  in  that  business.  That  on  some  day  subsequent  to  the 
twenty-fifth  day  of  April,  1881,  the  plaintiff  was  employed  by  the 
defendant  company,  through  the  agency  of  its  superintendent,  W. 
B.  Parish,  as  foreman  of  tne  company,  and  placed  in  charge  of  the 
work  at  the  mine.  According  to  his  own  testimony  the  work  was 
Bubstantially  all  done  under  his  supervision  and  direction. 

He  employed  and  discharged  the  laborers  in  and  about  the  mine, 
assigned  them  to  such  work  as  he  deemed  proper,  and  directed 
the  general  course  of  the  work.  This  he  did  under  the  general 
supervision  of  Mr.  Parish,  but  it  would  appear  from  all  the  testi- 
mony, that  as  to  the  conduct  of  the  actual  work  at  the  mine,,  the 
plaintiff  was  in  substantially  supreme  control. 
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Before  entering  into  the  employment  of  the  defendant  company 
as  its  foreman,  as  aforesaid,  and  on  or  about  the  twentieth  of  April, 
1881,  there  had  been  in  use  at  the  mouth  of  the  mine  a  certain 
whim,  for  the  purpose  of  hauling  up  ore  from  the  bottom  of  the  shaft. 
At  about  the  last  mentioned  day,  the  whim  thus  in  use  was  broken 
or  destroyed,  or  its  jcisefulness  in  some  manner  so  much  impaired, 
that  it  was  cast  aside,  and  under  the  superintendence  of  Mr.  Parish,  a 
new  whim  was  erected.  This  took  place  on  or  about  the  twenty- 
third  of  April. 

At  that  time  and  when  the  whim  was  being  put  up,  the  plaintiff 
was  present  at  the  mine,  though  not  in  the  employment  of  the  com- 
pany. While  the  whim  was  being  erected,  tne  plaintiff  testifies, 
that  he  heard  a  certain  man,  whose  name  he  gave,  speak  to  Mr. 
Parish  in  reference  to  it,  and  tell  him,  in  substance,  that  there 
should  be  an  iron  band  placed  around  the  whim  at  or  near  its  top, 
in  order  to  strengthen  it  there,  and  keep  together  more  firmly  and 
securely  the  stayes  out  of  which  the  whim  was  constructed. 

After  this  occurrence,  and  on  or  about  the  twenty-fifth  of  April, 
the  plaintiff  himself  testifies  that  he  spoke  to  Mr.  Parish  in  refer- 
ence to  the  whim,  and  said  that  he  should  put  a  band  around  the 
top  of  the  drum,  being  substantially  the  same  advice  that  had 
already  been  given  to  Parish  by  another  person,  in  the  plaintiff's 
presence,  aud  that  Parish  represented  it  to  the  plaintiff  to  be  a  good 
whim,  and  all  right  in  every  respeqt. 

That  subsequent  to  this  time,  but  how  long  exactly  does  not 
appear  from  the  record,  the  plaintiff,  with  knowledge  of  what  he 
deems  the  faulty  construction  of  the  whim  in  question,  and  though 
nothing  had  been  done  to  strengthen  it  in  any  way,  so  far  as  tJie 
record  shows,  entered  into  the  employment  of  the  defendant,  as  its 
foreman,  and  continued  in  such  employment  until  the  sixteenth  day 
of  September,  1881,  upon  which  day  the  accident  took  place  which 
resulted  in  the  injuries  to.  the  plaintiff,  for  which  this  action  is 
brought. 

It  does  not  appear,  that  when  the  plaintiff  thus  entered  into  the 
employment  of  the  company,  there  was  any  promise  or  assuranco 
on  the  part  of  the  defendant  that  the  alleged  defect  in  the  construc- 
tion of  the  whim  would  thereafter  be  remedied. 

It  appears  that  upon  the  sixteenth  day  of  September,  1881,  in  the 
morning  thereof,  the  plaintiff,  having  on  the  day  prior  thereto  < 
employed  a  new  hand  to  work  in  the  mine,  went  down  into  the 
shaft  in  order  to  assign  him  to  the  work  which  he  wished  him  te  do 
in  the  mine.  That  having  done  so,  and  while  on  his  way  up  tbo 
shaft  the  bucket,  which  had  been  drawn  to  the  top  of  the  shaft, 
filled  with  material  from  the  mine,  fell  violently  down  the  shaft  and 
struck  the  plaintiff  with  such  force  as  to  cause  the  injuries  for 
which  he  seeks  to  make  the  defendant  liable. 

It  appears  that  the  bucket  laden  with  material  had  been  drawn  up 
to  the  mouth  of  the  shaft,  and  that  when  it  had  arrived  there,  and 
was  some  distance  above  the  trap-doors,  which  wore  so  arranged  as 
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to  shut  the  moutli  of  the  shaft,  in  accord ftnce  with  the  instructions 
theretofore  given  by  the  plaintiff  himself,  to  the  man  in  charge  of 
the  whim,  the  brake  was  applied'to  the  whim  and  the  sweep  which 
fastened  into  the  ratchet  was  thrown  out  of  gear;  that  the  brake 
failed  to  act  properly;  that  the  whim  slipped,  and  the  bucket  began 
violently  to  descend,  the  trap- doors  not  being  closed,  and  that  then 
the  man  at  the  whim,  in  his  efforts  to  stop  the  descent  of  the  ore- 
bucket,  applied  his  lever  to  the  sweep  and  threw  it  into  gear  upon 
the  ratchet  wheel,  but  that  owing  to  the  momentum  acquired  by 
the  bucket,  or  the  alleged  insufficiency  in  strength  of  the  whim, 
the  staves  of  the  whim  were  torn  out,  the  bucket  continued  to  de- 
scend and  struck  and  injured  the  plaintiff. 

It  appears  that  had  the  trap-doors  at  the  top  of  the  shaft  been 
closed  before  the  sweep  was  thrown  out  of  gear,  and  then  the  brake 
had  failed  to  perform  its  office,  no  damage  could  have  been  done,  as 
the  bucket  would  have  been  arrested  by  the  trap-doors. 

The  plaintiff  testified  that  according  to  his  instructions,  the  trap- 
doors were  not  to  be  closed  until  after  the  br^ke  was  applied  and 
the  sweep  was  thrown  out  of  gear.  This  is  also  the  evidence  of 
Beckwith,  the  man  in  charge  of  the  whim,  and  who  was  called  as 
witness  for  the  plaintiff. 

He  also  testified  that  in  his  judgment  the  trap-doors  should  have 
been  closed  before  the  sweep  was  thrown  out  of  gear,  and  that  that 
course  was  not  taken  because  of  the  order  which  he  had  received 
upon  that  subject  from  the  plaintiff. 

•  It  appears  that  the  ordinary  legitimate  purpose  for  which  this 
sweep  was  placed  in  gear  upon  the  ratchet  wheel,  was  to  enable  the 
horse  fastened  to  the  sweep  to  wind  up  the  rope  upon  the  drum 
which  was  attached  to  the  ore  bucket,  and  thereby  draw  it  up  from 
the  bottom  of  the  mine.  Whether  or  not  it  was  any  part  of  the 
legitimate  function  of  the  sweep  to  be  thrown  in  gear,  and  to  act  as 
a  brake,  does  not  appear. 

The  plaintiff,  though  a  man  of  great  experience  as  a  miner,  tes- 
tifies that  he  did  not  know  that  it  was  to  be  applied  for  any  such 
purpose. 

The  evidence  shows  that  from  the  date  of  its  erection  in  April, 
1881,  until  the  day  of  the  accident,  September  16th,  1881,  the  whim 
liad  satisfactorily  performed  its  legitimate  office  of  drawing  up  oie 
and  other  material  from  the  bottom  of  the  mine. 

Evidence  was  also  introduced,  showing  that  the  plaintiff  was  seri- 
ously injured  by  reason  of  the  descending  bucket  colliding  against 
his  person.  This  was  in  substance  the  evidence  for  the  plaintiff, 
and  after  its  introduction,  counsel  for  the  defendant  moved  the  court 
to  instruct  the  jury  to  find  for  the  defendant,  the  court  thereuj)ou 
directed  the  jury  to  find  a  verdict  for  the  defendant,  which  was 
done. 

To  this  ruling  and  action  of  the  court,  the  plaintiff  then  and  there 
duly  excepted. 
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The  only  question  presented  by  this  record  is,  was  the  plaintiff 
entitled  to  recover  upon  the  evidence  introduced  in  his  behalf?  If 
upon  that  evidence  the  plaintiff  was  entitled  to  recover,  the  court 
necessarily  erred  in  directing  a  verdict  for  the  defendant. 

Two  questions  are  presented;  first,  was  there  negligence  on  the 
part  of  the  defendant,  for  which  it  should  be  held  liable?  Second, 
was  there  such  contributory  negligence  on  the  part  of  the  plaintiif 
as  to  relieve  the  defendant  from  any  liability  ? 

We  think  it  is  only  necessary  in  this  case  to  consider  the  latter 
of  these  two  propositions.  It  is  not  entirely  clear  from  the  evidence 
introduced  that  the  plaintiff  himself  was  not  the  vice-principal  of 
the  defendant. 

He  was  there  in  practical  charge  of  the  operations  of  the  mine  of 
the  defendant  company  according  to  his  own  evidence  and  the  evi- 
dence of  the  superintendent  of  the  company.  He  discharged  and 
employed  such  persons  connected  with  the  conduct  of  the  work,  as 
he  deemed  best  for  the  interests  of  the  defendant. 

It  does  not  appear  that  he  was  liniited  as  to  the  number  of  per- 
sons whom  he  might  employ,  or  the  work  to  which  he  might  assigu 
any  person  so  employed. 

We  refer  to  this  latter  fact,  because  it  would  appear  from  the 
facts  in  evidence,  that  the  trap-doors  at  the  mouth  of  the  mine,  if 
shut  before  the  sweep  was  thrown  out  of  gear,  would  have  prevented 
the  accident  which  resulted  in  the  plaintiff's  injury.  The  witness, 
Beckwith,  who  had  charge  of  the  whim  and  work  at  the  mouth  of 
the  mine,  testified  that  in  his  judgment  that  course  should  have 
been  taken,  and  that  in  such  case  the  accident  could  not  have  taken 
place.  It  does  not  appear  from  Beckwith's  evidence,  but  that  he 
might  have  closed  these  trap-doors  without  diflSculty  before  throw- 
ing the  sweep  out  of  gear  and  applying  the  brake;  but  the  plaintiff 
testified  that  it  would  not  have  been  possible  for  Beckwith  to  have 
closed  the  trap-doors,  and  at  the  same  time  have  properly  operated 
the  two  levers  connected  respectively  with  the  brake  and  sweep. 
If  this  be  true,  it  does  not  appear  but  that  the  plaintiff,  empowered 
as  he  was,  to  employ  such  persons  as  he  deemed  proper  or  neces- 
sary for  the  conduct  of  the  work,. and  assign  them  to  such  duty  as 
he  might  choose  in  connection  therewith,  might  as  well  have  sup- 
plied an  additional  hand  if  that  were  necessary  to  close  these  trap- 
doors, which  would  have  made  such  an  accident  as  did  occur  im- 
possible, according  to  the  evidence  of  all  the  witnesses. 

We  think  that  is  was  negligence  upon  the  part  of  the  plaintiff  not 
to  have  provided  this  safeguard,  not  only  for  the  protection  of  him- 
self, but  for  the  protection  of  the  other  employees  as  well,  in  and 
about  the  mine. 

The  plaintiff's  case  seems  to  have  been  wholly  based  upon  the 
alleged  defects  in  the  construction  of  the  whim  used  for  hoisting. 

In  that  behalf  it  is  said,  that  the  whim  should  have  been  encir- 
cled by  a  certain  iron  band,  fixed  to  it  near  the  top,  and  that  it 
would  then  have  been  constructed  in  a  proper  and  safe  manner. 
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According  to  all  the  evidence,  the  legitimate  and  ordinary  office 
performed  by  this  whim,  was  to  draw  up  the  laden  ore  buckets  from 
the  bottom  of  the  mine,  the  ratchet  wheel  around  the  top  of  the 
drum,  served  as  a  rest  within  which  the  sweep  when  in  gear  was 
fixed,  for  the  purpose  of  turning  the  whim.  It  appears  that  for  the 
period  of  about  live  months,  the  whim  had  been  in  constant  use, 
and  had  performed  this  office  in  a  satisfactory  manner. 

It  does  not  appear  from  the  evidence,  that  it  was  any  part  of  the 
legitimate  functions  of  that  ratchet  wheel  to  serve  as  a  brake  to 
prevent  the  descent  of  the  bucket  into  the  mine,  and  at  the  time  of 
the  accident,  the  throwing  of  the  sweep  into  gear,  was  but  a 
desperate  effort,  as  a  last  and  only  resort^  to  arrest  the  falling 
bucket.  How  much  momentum  had  been  acquired  by  this  laden 
bucket,  before  the  sweep  was  thrown  into  gear,  the  evidence  does 
not  disclose;  but  it  is  quite  certain,  that  when  the  sweep  was 
thrown  into  gear,  a  heavily  laden  ore  bucket  was  decending  into  the 
mbe  at  a  high  rate  of  speed.  It  is  difficult  to  estimate  what  power 
it  would  have  required,  applied  to  the  ratchet  wheel  by  throwing 
the  sweep  into  gear,  to  have  arrested  its  revolution. 

We  thmk  it  is  quite  clear  that  it  was  not  intended  that  the  whim 
itself  should  be  constructed  of  sufficient  strength  to  do  this  work. 
The  real  defect  in  the  appliances  in  use  at  the  time  appears  to  us 
to  have  been  in  the  brake,  of  which,  however,  no  complaint  has 
been  made.  Had  the  brake  properly  done  its  work,  no  such  acci- 
dent would  have  occurred.  But  the  plaintiff  complains  of  the 
faulty  construction  of  the  whim,  and  seeks  to  show  that  the  acci- 
dent arose  solely  from  its  faulty  construction.  If  this  were  so,  we 
think  that  the  plaintiff,  by  his  own  contributory  negligence,  has 
relieved  the  defendant  from  any  liability  arising  from  that  source. 
The  evidence  shows  that  before  he  went  into  the  employment  of  the 
company  he  was  aware  of  the  improper  construction  of  the  whim 
iu  question,  not  only  from  hearing  the  attention  of  the  siiperintend- 
ent  called  to  it  by  another  person,  but  it  also  appears  that  he  him- 
self had  spoken  with  the  superintendent  in  regard  to  it,  and  had 
called  his  attention  to  the  defect  alleged  to  have  existed  in  its  con- 
struction. With  this  knowledge,  and  after  these  conversations  in 
regard  to  the  whim,  and  without  any  promise  that  any  change 
would  be  made  by  which  the  alleged  defect  would  be  cured,  the 
plaintiff  took  service  from  the  defendant,  without  condition  in  this 
regard,  and  continued  in  that  service  for  several  months  before  the 
accident  took  place. 

This,  we  think,  was  such  contributory  negligence  as  relieved  the 
defendant  from  any  liability  whatever  to  the  plaintiff  under  the 
circumstances. 

The  rule  of  law  is  perfectly  well  settled,  and  is  as  follows:  "If 
the  servant,  before  he  enters  the  service,  knows,  or  if  he  afterwards 
discovers,  or  if,  by  the  exercise  of  ordinary  observation  or  reason- 
able skill  and  diligence  in  his  department  of  service,  ho  may  dis- 
cover that  the  building, .  premises,  machine,  appliance,  or  fellow- 
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servant,  in  connection  with  which  or  with  whom  he  is  to  labor,  is 
nnsafe  or  unfit  in  any  particular,  and  if,  notwithstanding  such 
knowledge,  or  means  of  knowledge,  he  voluntarily  enters  into  i.r 
continues  in  the  employment  without  objection  or  complaint,  be  is 
deemed  to  assume  the  risk  of  the  danger  thus  known  or  discover- 
able, and  to  waive  any  claim  for  damages  against  the  master  in  case 
it  shall  result  in  injury  to  him :"  2  Thompson  on  Negligence,  lOOS, 
sec.  15;  Woods'  Master  and  Servant,  sees.  377  and  384;  Dillon  v. 
U.  P.  li'y  Co.,  3  Dillon's  Keps.,  page  — — .  The  principles  of 
law  thus  laid  down  is  sustained  by  all  the  authorities,  and  is  so  well 
settled  as  to  be  elementary. 

Some  exceptions  and  limitations  there  are  to  the  rule,  but  the 
case  at  bar  does  not,  in  our  judgment,  come  within  any  of  them. 

In  another  section  of  the  same  work,  the  author  says:  **  These  is 
no  reason,  however,  why,  in  plain  cases,  the  question  of  the  servant  s 
accepting  the  risk  by  continuing  in  the  service  after  knowledge  of 
the  defect,  should  not  be  resolved  against  him,  as  a  matter  of  law. 
It  was  done,  with  obvious  propriety,  in  a  case  where  an  engineer 
had  been  in  charge  of  a  particular  locomotive  for  about  three  months, 
which  had  no  signal  bell,  in  consequence  of  which  he  was  injured. 
He  did  not  allege  that  he  had  complained  of  the  want  of  such  bell, 
or  that  he  had  objected  to  serving  for  that  reason.  It  was  held  that 
his  petition  was  bad  on  demurrer:"  Ibid,  1016,  sec.  20;  Dillon  v. 
U.  r.  Ry.  Co.,  supra. 

We  think  that  the  plaintiff's  case  comes  clearly  within  the  doctrine 
annunciated  by  these  authorities,  that  upon  all  the  evidence  intro- 
duced in  his  behalf,  he  was  not  entitled  to  recover,  and  that  tlie 
court  properly  directed  a  verdict  for  the  defendant. 

It  is  objected  by  counsel  for  the  appellant  that  a  court  of  the 
United  States  has  no  power  to  order  a  peremptory  non*8uit.  That, 
no  doubt,  has  been  the  law  ever  since  the  decision  of  Elmore  v. 
Grimes,  1  Peters,  469;  but  that  course  was  not  taken  in  this  case, 
a  nonsuit  was  not  ordered  by  the  court,  but  a  verdict  was  directed 
for  the  defendant,  because  the  evidence  failed  to  establish  the  right 
of  the  plaintiff  to  recover. 

Under  such  circumstances,  it  is  not  only  right,  but  it  is  the  duty 
of  the  court  to  so  instruct  the  jury,  and  the  power  to  do  so  has  been 
declared  in  numerous  adjudications  of  the  supreme  court  of  the 
United  States.  In  Kailroad  Co.  v.  Jones,  95  U.  S.  S.  C.  Keps.  439, 
this  authority  is  expressly  aflSrmed. 

The  court  says  in  that  case:  "One  who  has, by  his  negligence, 
brought  an  injury  upon  himself,  cannot  recover  damagies  for  it;  such 
is  the  rule  of  the  civil  and  of  the  common  law.  A  plaintiff  in  such 
case  is  entitled  to  no  relief."     *     *    * 

That  was  a  case  where  the  plaintiff  had  recovered  damages  for  the 
alleged  negligence  of  the  defendant  railroad  company  in  running 
into  a  train  of  cars  standing  in  a  tunnel.  The  plaintiff  was  riding 
upon  the  pilot  of  the  locomotive.  The  court  held  that  this  was  such 
contributory  negligence  upon  his  part,  that  as  matter  of  law  he  was 
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not  entitled  to  recover,  and  that  it  would  Lave  been  error  upon  the 
part  of  the  trial  court  to  have  refused  to  direct  a  verdict  for  the 
defendant,  had  it  been  requested  so  to  do. 

The  court  says:  "The  plaintiff  was  not  entitled  to  recover.  It 
follows  that  the  court  erred  in  refusing  the  instruction  asked  upon 
this  subject.  If  the  company  had  prayed  the  court  to  return  a  ver- 
dict for  the  defendant,  it  would  have  been  the  duty  of  the  court  to 
^ive  such  direction,  and  error  to  refuse."  Citing  Gavett  v.  M.  &  L. 
11,  Co.,  16  Gray  501;  Merchants'  Bank  v.  State  Bank,  10  Wallace, 
G04;  Pleasant  v.  Faut,  22  Wall.  121. 

It  is  doubtless  true,  as  urged  by  counsel,  that  the  court  has  the 
right  to  exercise  this  power  only  when  the  evidence  is  such  as  to 
leave  no  room  for  doubt  that  it  is  the  duty  of  the  jury  to  find  accord- 
ingly. One  of  the  tests,  and  perhaps  the  most  satisfactory  test  for 
the  exercise  of  this  power  is,  would  tho  court  have  permitted  a  ver- 
dict for  the  plaintiff  to  stand  ? 

If,  upon  the  evidence,  the  court  would  have  felt  compelled  to  set 
a  verdict  for  the  plaintiff  aside,  it  would  be  its  duty  to  direct  the 
jiOT  to  find  for  the  defendant. 

it  is  urged  for  the  plaintiff  that  the  courts  of  the  territory,  not 
being  in  strict  sense  courts  of  the  United  States,  adjudications  of 
the  supreme  court  of  the  United  States  do  not  necessarily  govern 
their  decisions, — but  that  is  not  law.  In  Herare  v.  Chavet,  the 
rule  is  prop>erly  laid  down  to  be:  **We  are  constrained  to  regard 
the  decisions  of  the  supreme  court  of  the  United  States  as  conclu- 
sive, if  they  cover  the  case  before  us.  The  reason  being  that  an 
appeal  or  writ  of  error  lies  from  the  final  decrees  or  judgments  of 
tlio  supreme  court  of  a  territory,  directly  to  the  United  States 
supreme  court:"  2  N.  M.  86;  Montoya  v.  Donahue,  ibid  214. 

It  follows  from  these  views  that  there  was  no  error  on  the  part  of 
the  court  below  in  directing  a  verdict  for  the  defendant.  The  judg- 
ment should  be  afiirmed,  and  it  is  so  ordered. 

Bbistol,  J.,  concurred. 


Baxteb  Mountain  Gold  Mining  Co.  v.  Pattebson  et  al. 
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Appeal  from  a  judgment  of  the  district  court  for  Lincoln  county 
entered  in  favor  of  tho  defendants.     The  opinion  states  the  facts. 

Beall,  Chandler  and  Hough^  for  the  appellants, 
n^.  B.  Childers,  lor  the  appellees. 
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Bell,  J.  This  is  an  appeal  from  a  judgment  entered  against  the 
plaintiff  and  appellant,  in  the  district  court  for  Lincoln  county,  at 
the  October  term,  A.  D.,  1883. 

The  plaintiff  brought  its  action  in  ejectment  to  recover  the  pos- 
session of  a  certain  mining  claim,  known  as  the  ''  Ofo  Cash"  Lode, 
situated  at  White  Oaks.  The  only  question  presented  by  the  record 
is,  whether  the  notice  of  location,  offered  in  evidence  by  the  plain- 
tiffs in  support  of  their  action,  was  improperly  excluded  by  the 
court. 

The  notice  is  as  follows:  Notice  is  hereby  given  that  the  under- 
signed, having  complied  with  the  requirements  of  chapter  six,  of 
title  thirty- two,  of  tne  revised  statutes  of  the  United  States,  and  of 
the  local  customs,  laws  and  .regulations,  has  located  ''OroCash'* 
lode,  led^e  or  deposit  of  mineral  bearing  rock,  situated  in  White 
Oaks  mining  district,  county  of  Lincoln,  and  territory  of  New  Mexico, 
and  described  as  follows:  Situated  on  Baxter  Mountain,  west  of 
Baxter  gulch,  bounded  on  the  west  by  Homestake  lead,  on  the  south 
end  by  Silver  Cliff  claim,  on  the  north  end  by  Rip  Van  Winkle 
claim,  running  (650)  six  hundred  feet  in  a  southerly  direction  and 
(100)  one  hundred  feet  in  a  northerly  direction,  three  hundred  feet 
in  width. 

Discovered  November  4,  1880;  located  November  18,  1880. 

G.  R.  NiCKEY,  Locator. 

Attest:    James  W.  Lawson,  J.  O.  Naboubs. 

Filed  for  record  this  12th  day  of  January,  a.  d.  1881,  at  10  o'clock, 
A.  M.,  and  duly  recorded  as  above. 

Ben.  H.  Ellis,  Recorder. 
By  Wm.  O.  Burt,  Deputy. 
TEBRrroBY  OF  New  Mexico,  ) 

County  of  Lincoln.  J    ^' 

I,  S.  R.  Corbett,  probate  clerk  and  ex-officio  recorder,  in  and  for 
the  county  of  Lincoln,  in  the  territory  aforesaid,  do  hereby  certify 
that  the  above  and  foregoing  is  a  true  and  correct  copy  of  the  loca- 
tion notice  of  the  "Oro  Cash"  mine,  as  recorded  in  book  "H,"  pa^e 
141,  of  the  mining  records  of  this  office. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  official  seal 
the  twentieth  day  of  August,  A.  d.  1883. 

[seal]  S.  R.  Corbett, 

Probate  clerk  and  ex-officio  recorder,  Lincoln  county,  N.  M. 

Counsel  for  the  defendants  objected  to  the  introduction  of  this 
notice,  alleging  that  it  was  void  for  insufficiency  as  a  location  notice, 
and  failed  to  properly  describe  d  mining  claim.  The  court  sus- 
tained the  objection,  and  to  this  action  an  exception  ^ was  taken,  and 
that  is  the  only  question  presented  for  consideration* 

By  the  statutes  of  the  United  States,  all  records  of  mining  claim 
shall  contain  the  name  or  names  of  the  locators,  the  date  of  the 
location,  and  such  a  description  of  the  claim  or  claims  located,  by 
reference  to  some  natural  object  or  permanent  monument,  as  will 
identify  the  claim. 
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Bj  the  laws  of  this  territory,  the  locator  is  required  to  post  upon 
the  claim  a  notice  which  shall  contain  the  name  or  names  of  the 
locators,  the  date  of  the  location,  and  suc]^  a  description  of  tbe 
claim  or  claims  located  bv  reference  to  some  natural  object  or  per- 
manent monument,  as  will  identify  the  claim.  It  will  thus  be  seen, 
that  the  statutes  of  the  territory  in  providing  what  was  to  be  a  suflB- 
cient  location  notice,  follows  the  language  of  the  United  States  stat- 
ute, as  to  what  E^all  be  a  necessary  aescription  to  be  inserted  in  the 
record  of  the  claim. 

We  are  of  opinion  that  the  location  notice  oflfered  in  evidence  on 
behalf  of  the  plaintiffs  in  this  case  fails  to  comply  with  the  notice 
required  by  the  laws  of  the  territorj^,  and  that  consequently  the 
court  rightiuUy  refused  to  permit  its  introduction  as  evidence. 

The  purpose  of  the  law  is,  in  our  judgment,  to  require  such 
notice  and  description  of  the  claim  as  would  enable  any  person 
going  upon  the  ground  to  identify  it  by  means  of  the  referenced 
made  to  natural  ODJects  or  permanent  monuments. 

We  think  that  the  boundary  lines  of  other  adjoining  claims  are 
neither  natural  objects  or  permanent  monuments;  they  are,  in  fact, 
imaginary  lines  which  are  to  be  determined  by  the  natural  objects 
or  permanent  monuments  actually  existing  upon  such  other  claims. 
Those  claims  themselves  may  be  well  marked  and  defined  by  natural 
objects  or  permanent  monuments,  but  no  reference  is  made  to  either 
in  the  notice  in  question  in  this  case.  If  the  notice  of  location  in 
this  case  is  held  to  be  good,  then  the  court  in  effect  will  hold  that 
in  order  to  locate  the  claim  covered  by  the  notice,  the  person 
attempting  it  must  make  a  survey  of  each  of  the  other  claims 
referred  to  in  it,  in  order  to  correctly  fix  the  lines  of  the  claim 
which  is  bounded  by  them.  This,  in  our  opinion,  cannot  have 
been  the  intention  of  the  law. 

It  seems  clear  to  us  that  the  ntaural  objects  or  permanent  monu- 
ments required  by  our  statutes  must  be  such  as  will  enable  a  person 
endeavoring  to  locate  the  claim  to  correctly  make  a  survey  of  it, 
by  means  of  the  references  made  to  such  natural  objects  or  perma- 
nent monuments.  The  case  cited  by  counsel  for  appqllant,  and 
much  relied  upon,  is  the  Southern  Cross  Co.  v.  Europa  Co.,  15 
Xev.  385;  that  case  bears  analogy  to  this  case,  only  because  the 
notice  of  location,  which  called  for  stone  monuments  at  each  corner 
of  the  claim,  also  described  it  as  bounded  by  four  other  claims.  The 
court  sustained  the  sufficiency  of  the  notice  upon  the  fact  that  it 
called  for  the  stone  monument  on  each  corner,  which,  of  course, 
was  satisfactory. 

It,  in  effect,  decided  that  these  monuments  were  all  that  were 
necessary,  for  in  the  opinion  the  court  says : 

'*If  it  were  necessary  in  order  to  support  the  finding  of  the  court 
below,  we  would  presume  that  these  other  claims  were  well  known, 
and  defined  by  permanent  monuments.  If  they  were  so  defined, 
there  can  be  no  question  that  plaintiffs  notice  was  sufficiently 
definite  as  to  the  lociis  of  the  claim." 
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In  other  words,  the  court  holds,  that  in  order  to  sustain  the 
findings,  they  would  presume  that  evidence  of  permanent  monuments 
upon  the  other  claims,  was  presented  to  the  court  below.  The 
court  nowhere  intimates,  that  a  location  notice,  making  alone  as 
boundaries,  the  lines  of  four  other  claims,  would  be  sufficient.  In 
Faxon  V.  Barnard,  1  Col.  145,  Judge  Halle t  says  **  there  is  how- 
ever another  objection  to  defendants'  certificate  of  location,  that  it 
does  not  refer  to  a  natural  object  or  permanant  monument,  from 
which  the  claim  may  be  identified.  We  are  not  asked  to  consider 
what  may  be  a  natural  object  or  permanent  monument,  to  which 
reference  may  be  made;  but  whether  the  language  of  the  certificate 
in  making  such  reference  is  sufficient  under  the  law,  for  there  is  not  in 
the  certificate  anything  whatever  as  to  any  natural  object  or  monument. 

It  is  said  that  the  claim  is  situated  on  the  north  side  of  Iowa 
gulch,  about  timber  line  on  the  west  side  of  J3ald  mountain.  Said 
claim  is  staked  and  marked  as  the  law  directs.  It  is  utterly  impos- 
sible to  find  in  this  language  any  reference  to  a  natural  object  or 
permanent  monument  defining  the  location,  and  the  only  question  is 
as  to  the  eflfect  of  the  omission.  The  act  of  congress  requires  such 
reference  to  be  made  in  the  description  of  the  claim :  Kev.  Stats, 
sec.  2324.  And  the  state  legislature  has  declared  that  the  certifi- 
cate shall  give  such  description  as  shall  identify  the  claim  with 
reasonable  certainty:  Revised  Stats.  Col.  sec.  630.  *  *  *  The 
government  gives  its  lands  to  those  citizens  who  make  discovery  of 
l)recious  metal  ores  thereon,  upon  condition  that  they  will  define 
the  subject  of  the  grant  with  such  certainty  as  may  be  necessary  to 
prevent  mistakes  on  the  part  of  the  government,  or  on  the  part  of 
other  citizens  who  may  be  seeking  like  bounty. 

This  is  reasonable  and  necessary  to  justly  administer  the  law,  and 
therefore  it  must  be  said  that  without  such  description  a  certificate 
of  location  is  void." 

As  we  have  seen  under  the  statute  of  New  Mexico,  the  location 
notice  must  describe  the  claim  with  reference  to  natural  objects  or 
permanent  monuments. 

That  those  natural  objects  or  permanent  monuments,  mean  sub- 
stantial objects,  which  can  be  seen  by  the  eye,  and  made  the  basis 
for  a  survey,  we  have  no  doubt.  The  very  foundation  and  basis  of 
a  mining  claim  is  a  correct  location  notice.  Without  that,  no  proof 
of  possession  or  of  boundary  can  be  made.  The  notice  in  the  case 
at  bar  is  deficient  in  this  description,  and  consequently  void,  and 
was  properly  excluded  from  the  record  by  the  court  below. 

Judgment  must  be  affirmed,  and  it  is  so  ordered. 

AxTELL  C.  J. ,  dissenting.  The  plaintiff,  to  support  its  case,  offered 
in  evidence  a  certified  copy  of  the  original  location  notice,  which 
said  certified  copy  was  in  words  and  figures  as  follows: 

Notice  of  Location. 

Notice  is  hereby  given,  that  the  undersigned,  having  complied 
with  the  requirements  of  chapter  six  of  title  thirty-two  of  the  revised 
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statutes  of  the  United  States,  and  of  the  local  customs  laws  and  reg- 
ulations, has  located  **Oro  Cash  "  lode,  ledge  or  deposit  of  mineral- 
bearing  rock,  situated  in  "White  Oaks  mining  district,  county  of  Lin- 
coln and  territory  of  New  Mexico,  and  described  as  follows:  Situated 
ou  Baxter  Mountain,  west  of  Baxter  gulch,  bounded  on  the  west  by 
Homestead  lead;  on  the  south  end  by  Silver  Cliff  claim;  on  the 
north  end  by  Rip  Van  Winkle  claim,  running  (650)  six  hundred  feet 
iu  a  southerly  airection  and  (100)  one  hundred  feet  in  a  northerly 
direction  three  hundred  feet  in  width. 

Discovered  November  4,  1880  j  located  November  18,  1880. 

G.  E.  NiCKEY,  Locator. 

Attest:  James  W.  Lawson. 
J.  JNabours. 

Filed  for  record  this  12th  day  of  January,  a.  d.  1881,  at  10  a.  m., 
and  duly  recorded  as  above.  Ben.  H.  Ellis,  Recorder. 

By  Wm.  O.  Burt,  Deputy. 

To  the  introduction  of  which  the  defendants  objected,  because 
the  same  was  void  for  insuflBciency  as  a  mining  location  notice  (the 
objection  that  this  was  not  the  original  location  notice  was  waived 
^y  agreement  of  record),  and  the  only  objection  made  by  the  de- 
leudants  was  the  insufficiency  of  the  location  notice  to  properly 
ilescribe  a  mining  claim.  The  objection  was  sustained  by  the  court, 
to  which  objection  the  plaintiff  then  and  there  excepted. 

The  plaintiff  then  oflfered  to  show  that  the  mining  claim  referred 
to  in  the  location  notice  as  boundaries  of  said  **Oro  Cash"  claim 
were  old  and  well  known  mines  with  well  defined  and  establislied 
boundaries,  and  that  they  were  situated  as  to  the  **Oro  Cash"  claim 
as  described  in  the  notice  of  location,  and  at  the  point  of  discovery 
the  notice  of  the  "Oro  Cash"  location  was  posted;  that  the  lines  of 
the  claim  were  well  marked  upon  the  ground,  as  the  law  required, 
and  properly  staked  and  moumented  at  each  and  every  corner  thereof, 
^vit}l  end  stakes  at  the  points  in  the  end  of  the  claim  where  th6  vein 
passes  out;  and  to  show  that  immediately  after  the  location  of  the 
J^id  claim,  that  the  locator  went  into  possession  thereof,  and  re- 
mained in  possession  until  the  claim  was  transferred  to  the  plaintiff 
i'T  proper  deed,  and  that  the  plaintiff  remained  in  posession  from 
tbe  time  of  said  conveyance  untu  ousted  by  defendant  in  the  month 
of  Jane,  1883.  That  the  **Oro  Cash"  was  a  well  known  claim;  that 
it  was  well  known  throughout  the  camp  by  the  name  and  boundaries 
as  marked  upon  the  ground,  and  to  be  the  property  of  the  plaintiff. 

The  defendants  objected  to  the  introduction  of  this  evidence  or 
any  part  thereof,  and  the  objection  was  sustained,  to  which  ruling 
the  plaintiff  then  and  there  excepted. 

At  this  point  plaintiff  took  a  non-suit,  with  leave  to  set  aside, 
and  afterwards  final  judgment  was  entered  in  favor  of  defendants. 
Plaintiff  appealed  to  this  court,  and  assigns  as  error  the  refusal  of 
the  court  below  to  receive  the  evidence  offered.  A  location  of  a 
r  iuing  claim,  when  perfected,  has  the  effect  of  a  grant  by  the 
I  uited  States  by  the  right  of  present  and  exclusive  possession  and 
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enjoyment  of  all  the  surface  included  within  the  limits  of  the 
location. 

These  lines  must  be  distinctly  marked  upon  the  ground,  so  that 
the  boundaries  of  the  claim  can  be  readily  traced.  In  addition  to 
the  marking  upon  the  ground,  the  statutes  of  the  United  States 
and  of  this  territory  require  that  the  claim  shall  be  recorded,  and  a 
notice  posted  in  some  conspicuous  place  upon  the  claim,  giving  the 
name  or  names  of  the  locators,  the  date  of  the  location ,  and  such 
a  description  of  the  claim  by  reference  to  some  natural  object  or 
permanent  monument  as  will  identify  the  claim.  A  location  is  not 
made  by  taking  possession  alone,  but  by  working  on  the  ground, 
recording  and  doing  whatever  else  is  required  for  that  purpose  by 
the  acts  of  Congress  and  the  local  laws  and  regulations.  A  mining 
claim  thus  perfected  is  property  in  the  highest  sense  of  that  word. 

The  plaintiff  below  offered  to  prove  that  all  the  requirements  of 
the  laws  of  Congress  and  of  this  territory  had  been  substantially 
complied  with;  tliat  the  mining  claims  which  are  referred  to  in  the 
notice  of  location  were  old  and  well-known  mines,  with  well  defined 
and  established  boundaries.  Whether  this  was  so  or  not  was  a 
matter  of  proof,  and  the  plaintiff  ought  to  have  had  an  opportunity 
to  make  good  his  declarations. 


COBEINS  V.  PbIOHABB  ET  AL. 

January  Term,  1884* 

Where  There  ib  a  Substantial  Conflict  in  the  Evidence  aTerdict  will  not  be  dis- 
turbeci  except  for  error  in  law  occurring  upon  the  triaL 
Bejeotion  of  Immaterial  Evidence  is  not  Error. 

Appeal  from  a  judgment  of  the  district  court,  entered  in  favor  ol 
the  plaintiff.     The  opinion  states  the  facts. 

(r.  W.  Prichard  and  M.  Salagary  for  the  appellants. 
T,  G.  Conway,  for  the  appellee. 

AxTELL,  C.  J.  Appeal  from  a  judgment  entered  in  favor  of  plaint* 
iff,  Corkins,  in  an  action  of  forcible  entry  and  unlawful  detainer. 

This  action  was  brought  by  Corkins  against  Prichard  before  a 
justice  of  the  peace  in  San  Miguel  county,  and  on  appeal  to  district 
court.     Corkins  had  judgment. 

The  assignments  of  error  are : 

1.  That  there  was  no  sufficient  description  of  the  property. 

2.  No  possession  was  shown  to  have  existed  in  plaintiff  prior  to 
bringing  the  suit. 

3.  And  that  no  forcible  entry  was  proven. 

All  these  assignments  of  error  are  facts  about  which  the  record 
shows  a  substantial  conflict  in  the  evidence.  In  such  a  case  this 
court  would  not  disturb  the  verdict  of  a  jury  unless  it  is  shown  that 
some  error  in  law  occurred  upon  the  trial. 


Sap.  Ct.  Or.]  Sheppatj)  v.  Tocum.  8 


o 


The  fourth  and  odIv  assignment  of  error  in  law  is  that  the  conrt 
refused  to  admit  certain  evidence. 

The  evidence  thus  refused  to  be  admitted  by  the  court  was  an 
offer  to  prove  that  defendant,  Prichard,  desired  to  rent  a  piece  of 
land  **on  the  other  side  of  the  ridge  of  rocks." 

This  witness  was  asked,  "Do  you  know  where  the  quarries  are 
that  Mr.  Corkins  has  been  tabing  rocks  from  ?  Answer — *'  No,  sir." 
"Are  you  acquainted  with  Hugh  Pritchard?"  **  I  am."  "Under 
Tf  hat  circumstances  did  you  become  acquainted  with  him?"  **He 
came  to  me  to  rent  a  piece  of  land  out  on  the  other  side  of  the  ridge 
of  rocks,  to  get  some  rocks  from  the  side  of  the  land." 

We  fail  to  see  in  what  possible  way,  the  exclusion  of  the  offer  to 
prove  that  Prichard  desired  to  rent  or  did  rent  land  "  out  on  the 
other  side  of  the  ridge  "  could  affect  the  case. 

The  court  did  perfectly  right  in  excluding  this  evidence. 

Judgment  affirmed. 

Bell,  J.^  and  Bristol,  J.,  concurred. 


SUPREME  COURT  OF  OREGON. 
Sheppard  r.  ToouM  et  al. 

FUed  May  16th,  1SS4> 

Ax  Appeal  lies  fbou  an  Obder  Repcsinq  to  Dissolve  an  Attachment. 
Xf»  Attachment  can  be  Issued  in  an  Action  to  Recover  D^vmages  for  the  wrongful 
tildng,  carrying  away  and  converBion  of  money.     Such  action  ib  founded  in  tort. 

Appeal  from  a  judgment  of  the  circuit  court  of  Yamhill  coxmty, 
entered  in  favor  of  the  plaintiff.     The  opinion  states  the  facts. 

James  McCain  and  George  W.  Yocum,  for  the  appellants. 
WiUiums,  Durham  &  Thompson^  for  the  respondent. 

Lord,  J.  This  is  an  appeal  from  an  order  refusing  to  dissove  an 
attachment,  and  from  the  judgment  entered  in  the  cause  after  a  trial 
and  verdict  upon  the  merits.  Of  the  several  errors  assigned  as 
effecting  the  judgment,  after  careful  consideration,  we  have  reached 
tlie  coDclusion  that  none  of  them  are  sustained  and  that  the  judg- 
ment must  be  aflSrmed. 

The  only  other  error  relied  on  is  the  refusal  of  the  court  to  dis- 
solve \he  attachment.  It  is  insisted  by  respondent  that  no  appeal 
lies  from  this  order,  for  the  reason  that  such  order  is  not  within  the 
nieaning  or  purview  of  section  525  of  the  code,  which  prescribes 
tliat  an  appeal  only  lies  from"  an  order  affecting  a  substantial  right 
^hich  in  effect,  determines  the  action  or  suit  so  as  to  prevent  ji 
judgment  or  decree,  or  a  final  order  affecting  a  substantial  right  and 
made  in  a  proceeding  after  judgment  or  decree,"  and  that  such  order 
eannot'be  reviewed  on  an  appeal  from  a  judgment  for  the  further 
reason  that  the  courts  on  an  appeal  from  a  judgment  under  section 


81  West  Coast  Eeporter.  [Sup.  Ct.  Or. 

i)35  of  tbe  code,  can  only  "review  an  intermediate  order  involving 
the  merits  and  necessarily  afiecting  the  judgment."  This  question 
has  been  answered  botli  in  the  affirmative  and  negative  by  Ihe 
supreme  court  of  California  under  provisions  of  their  statutes  sub- 
stantially like  our  own  at  the  time  such  decisions  were  rendered. 

In  TaajBFe  v.  Rosenthal,  7  Cal.,  618,  it  was  held  an  appeal  will  lie 
after  final  judgment,  from  an  order  refusing  to  discharge  an  attach- 
ment. Baldwin,  J.,  saying:  This  objection  would  not  seem  to  bo 
well  founded.  It  would  practically  destroy  the  appellate  power  of 
this  court  conferred  by  the  constitution.  If  true,  the  defendant, 
however  great  may  have  been  the  injury  sustained  by  him  in  conse- 
quence of  the  wrongful  issuing  of  the  attachment,  could  have  no 
remedy  when  the  order  of  the  court  below  should  be  against  him." 

But  in  AUender  v.  Fritz  et  al,  2i  Cal.,  448,  it  was  held  that  an 
appeal  will  not  lie  from  an  order  refusing  to  dissolve  an  attachment, 
and  that  the  court  on  an  appeal  from  a  final  judgment  cannot  review 
such  order,  Sawyer,  J.,  saying:  "The  attachment  is  merely  a  pro- 
ceeding ancillary  to  the  action  by  which  a  party  is  enabled  to 
acquire  a  lien  for  the  security  of  his  demand  by  a  levy  made  before 
instead  of  after  the  entry  of  a  judgment. 

This  ancillary  proceeding  may  be  taken  at  the  time  of  the  com- 
mencement of  the  action,  or  at  any  time  afterwards. 

Neither  the  action  nor  the  judgment,  under  our  law,  in  any  man- 
ner depends  upon  the  attachment,  although  the  attachment  depends 
upon  the  action.  The  judgment  in  the  case  is  precisely  the  same, 
whether  the  attachment  is  dissolved  or  not.  *  *  *  We  could 
neither  reverse  nor  modify  the  final  judgment  in  any  particular,  in 
consequence  of  any  error  in  the  attachment  proceedings. 

The  provision:  "  Upon  an  appeal  from  a  final  judgment,  the  court 
may  review  any  order  involving  the  merits  and  necessarily  afi'ectiug 
the  judgment,'  implies  that  it  shall  not  review  intermediate  orders 
not  affecting  the  judgment.  It  appears,  however,  that  since  this 
last  decision  was  made  that  such  orders  have  been  made  appealable 
by  legislative  enactment:  Sub.  3,  sec.  939  Cal.  Code  of  Civil  Pro- 
cedure. Upon  principle  it  would  seem,  when  property  has  been 
wrongfully  seized  by  attachment,  the  defendant  ought  not  to  bo 
deprived  of  the  right  of  appeal  in  the  event  the  order  of  the  court 
below  should  be  against  him,  otherwise  he  might  be  subjected  in 
some  instances  to  great  and  irreparable  injury :  Kobb  v.  Parker,  4 
Heisk,  72.  But  whether  this  be  true  or  not,  such  an  order  has  been 
held  appealable  in  Crawford  v.  Roberts,  8  Or.  325.  In  this  case 
the  court  below  sustained  the  motion  for  dissolving  the  attachment, 
and  upon  appeal  this  ruling  or  order  was  assigned  as  error,  and  helJ 
by  the  court  to  be  error. 

As  at  present  advised,  we  are  of  the  opinion  that  an  appeal  will  lie 
from  an  order  refusing  to  dissolve  an  attachment. 

And  this  brings  us  to  the  consideration  of  the  question  whether 
tlio  court  erred  in  refusing  to  dissolve  the  attachment  issued  in  iln^ 
cause.   Under  the  statute,  a  writ  of  attachment  may  issue  in  an  action 
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upon  a  contract  expressed  or  implied,  for  the  direct  payment  of 
money. 

What  is  the  cause  of  action  upon  which  the  attachment  issued  in 
the  present  case  ?  It  is  an  action  to  recover  damages  for  the  wrong- 
ful taking,  carrying  away  and  conversion  of  the  sum  of  $7,200,  and 
under  the  old  forms  of  pleading  known  as  trover. 

It  is  in  fact  an  action  in  tort,  both  in  form  and  substance,  and  was 
?o  considered  by  counsel  and  treated  by  the  court  when  this  same 
.  cause  of  action  was  here  ot  a  former  term :  Sheppard  v.  Yocum  & 
De  Lashmut,  10  Or.  406.  418.  Whether  an  attacnment  would  be 
authorized  under  the  statute,  if  the  tort  had  been  waived,  and  the 
action  brought  as  for  money  had  and  received,  it  is  not  necessary 
for  us  to  consider,  for  the  character  of  the  action  has  already  been 
determined^  and  is  the  law  of  this  case. 

As  it  is  conceded  that  an  attachment  cannot  issue  upon  an  action 
in  (oH,  it  follows  that  it  was  error  for  the  court  to  refuse  to  dissolve 
the  attachment.  The  order  of  this  court  is,  that  the  judgment  of 
the  court  below  be  affirmed  with  costs,  but  that  the  attachment  be 
discharged. 


Kbewson  et  al  v.  Purdom  et  al. 

Filed  May  13, 1884. 

CoN-vEBSiON  BY  Shebiff — JUSTIFICATION— Pleadino.  In  an  action  against  a  sheriff  for  a 
•■  aversion,  an  answer  which  sets  up  an  attempted  justification  by  virtu©  of  a  seizure  under 
>  vrrit  nf  attachment  is  defective  and  should  be  stricken  out,  unless  it  is  alleged  that  the  de- 
fnuuits  under  the  attachment  wcie  the  owners  of  the  property  taken,  or  had  some  ii)lere*.it 
t':;  rein.  Failure  to  strike  out  such  portion  of  the  answer,  when  the  plaintiff's  title  is  denied, 
-i  i  a  g'^neral  verdict  is  given  in  favor  cf  the  defendant,  will  not  warrant  a  reversal,  unless  it 
i-ti^nnAtively  appears  that  such  verdict  was  founded  upon  the  attempted  plea  of  justiCica- 

i^ECLARAnONS  OP  A  VENDOR  AfTER  He  HAS  PARTED  WITH  HiS   INTEREST  and    possession, 

in  the  absence  of  fraud  or  collusion,  are  inadmissible  to  imi^each  the  title  of  his  vendee. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas  county. 
The  opinion  states  the  facts. 

/.  W,  Hamilton^  for  the  appellants. 
Herman  and  BaU,  for  the  respondents. 

Watson,  C.  J.  This  is  an  action  for  damages  for  the  conversion 
of  six  hundred  cords  of  wood.  It  was  brought  against  a  sheriff 
and  his  deputy,  the  respondents  here,  for  seizing  the  wood  under  a 
rat  of  attachment  against  the  property  of  a  third  person.  In 
addition  to  the  denials,  the  answer  of  the  respondents  contains  an 
attemnt  at  justification  under  the  attachment  as  a  separate  defense. 
This  aefense  does  not  set  forth  that  the  defendants  in  the  attach- 
ment were  the  owners  of  the  wood,  or  had  any  interest  therein,  or 
allege  any  facts  from  which  such  ownership  can  be  inferred.  It 
3ierely  avers  the  levy  upon  the  property  of  the  defendants  in  the  writ. 

The  appellants  moved  to  strike  out  the  entire  separate  defense  as 
l^eing  frivolous,  irrelevant,  etc.,  but  the  motion  was  denied. 
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Tho  answer  to  the  excuse  that  the  appoUajita  and  the  appellee  bad 
an  understanding  or  agreement  wliicli  was  to  dispense  with  the 
necessity  of  a  printed  abstract  is  three-fold:  First,  to  use  the 
words  of  Mr.  Justice  Blair,  who  participated  in  the  confereoce  in 
this  cause,  and  has  left  with  the  other  judges  his  views  in  writing, 
*•  the  court  cannot  recognize  any  agreement  made  by  counsel  to 
change  the  rule  of  court,  and  in  no  case  will  any  agreement  of  coun- 
sel be  recognized  in  this  court  except  iipon  a  stipulation  in  writing." 

Again  says  Mr.  Justice  Blair,  **to  grant  this  motion  the  court 
would  have  to  stultify  itself  and  reverse  its  decision  in  Hallack  r. 
Bresra;hen,  2  West  Coast  Kep.,  60,  rendered  at  the  last  term  of  this 
court  wherein  the  court  say,  Mr.  Justice  Parks  delivering  the  opin- 
ion. In  this  case  the  defendant  in  error  filed  his  motion  to  dismiss 
the  writ  of  error,  and  supported  it  by  a  number  of  points,  argu- 
ments and  authorities  The  third  point  made  and  insisted  on  is 
that  the  plaintilQf  in  error  did  not  file  with  the  clerk  of  this  court 

IDriuted  abstracts  of  the  record  at  the  time  in  the  manner  and  in  tho 
orm  required  by  law.  The  statute  of  this  territory  provides  that 
the  rules  of  practice  of  this  court  shall  be  as  binding  upon  the 
several  courts  and  the  parties  practicing  and  having  business  there- 
in, as  though  the  same  were  enactments  of  the  legislative  authority 
of  this  territory.  One  of  the  rules  of  this  court  requires  **  that  the 
plaintiff  in  error  shall  deliver  to  the  clerk  fourteen  printed  copies  of 
an  abstract  of  so  much  of  the  record  as  is  necessary  for  a  full  under- 
standing of  all  the  questions  presented  to  this  court  for  decision," 
and  **if  tho  defendant  in  error  shall  deem  the  abstract  of  the  appel- 
lant or  plaintiff  in  error  imperfect,  he  may,  within  twenty  days  after 
the  delivery  of  said  copies  to  the  clerk,  deliver  to  the  latter  fourteen 
printed  copies  of  such  further  or  additional  abstracts  as  he  shall 
deem  necessary  to  a  full  understanding  of  the  questions  presented 
to  this  court  for  decision. 

Tha  abstract  here  made  imperative  is  not  the  transcript  which  is 
a  full  copy  of  the  record,  but  an  epitome,  abridgement  or  compen- 
dium, in  which  is  condensed  the  substance  of  the  record,  so  as  to 
enable  the  court,  in  language  of  a  learned  judge,  to  extract  the  con- 
troversy in  the  case  from  the  mass  of  matter  unconnected  with  it, 
without  performing  hours  of  labor  which  ought  to  have  been  done 
by  the  counsel  for  appellant,  under  the  rule  which  is  so  reasonable 
in  itself,  and  so  necessary,  and,  indeed,  indispeneable  to  the  pro- 
gress of  the  court  in  the  discharge  of  its  duty."   . 

The  supreme  courts  of  Indiana,  Illinois,  Missouri,  California  and 
other  states  often  dismiss  cases  for  similar  violations  of  their  rules. 
In  the  Buckley  cases,  in  60  111.,  the  court  say,  among  other  things: 
**  Appellant  in  each  case  has  failed  to  prepare  and  file  an  abstract 
of  tho  record,  but  there  has  been  filed  in  each  case  a  printed  index 
to  the  transcript.  We  presume  the  attorney  was  aware  of  the  rules 
of  the  court,  and  has  intentionally  disregarded  them.  As  the  cases 
have  not  been  prepared  as  required  by  the  rule,  we  decline  to  con- 
sider them,  and  affirm  the  judgments."    And   so  we  should  be 
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obliged  to  dispose  of  tliis  case  had  it  not  been  continued  with  the 
express  understanding  that  it  should  be  Jieard  and  decided  upon  its 
merits. 

Counsel  for  appellants  were  very  earnest  in  their  arguments  that 
a  liberal  rule  should  be  applied  to  this  matter,  and  that  a  reinstate- 
ment might  be  had  and  they  be  allowed  to  print  an  abstract.  This 
cause  was  disposed  of  in  the  district  court  on  the  fourteenth  day  of 
September,  1882.  Notice  of  appeal  was  not  filed  until  the  thirteenth 
day  of  October,  1882,  the  last  aay  it  could  have  been  filed,  and  the 
printed  briefs  were  not  presented  until  after  this  term  began.  To 
do  what  counsel  wish  would  be  to  grant  them  a  further  postpone- 
ment in  the  face  of  the  fact  tbat  they  have  not  complied  witii  the 
rule  as  to  printed  abstracts,  that  rule  prescribing  the  time  within 
which  they  are  to  be  printed  to  be  within  seven  months  after  filing 
the  notice  of  appeal. 

To  sanction  a  practice  so'  loose  as  is  urged  in  this  cause  cannot  be 
done  consistently  with  equity  or  justice.  The  motion  to  reinstate 
is  unanimously  denied. 

The  decree  of  the  court  of  original  jurisdiction  must  be  enforced. 


Cornish  r.  Territory. 

Fiied  Fdymary  U,  I8S4. 

MuRDEB— STRANGxniATiON — EvTDEN CE.  — In  a  prosccution  for  murder  caused  bv  strangula- 
tion, a  witness  may  be  asked  whether  cert  liu  wounds,  lound  upon  Uie  neck  of  the  deceased, 
c  >Tjld  have  been  produced  by  the  hands  of  defendant. 

LVILENCE  OP  A  WlTlfESS  FOR  THE  PrOSECUTIOX,  ALTHOUOH  NEITHER  STRONG  NOB  SaTISFAC- 

i-»RY,  .should  not  be  stricken  out  where  there  is  other  evidence  to  support  it. 

tviDENCS  OF  THE  EXISTENCE  AND  CONTENTS  OF  A  LETTER  WRITTEN  BY  THE  DEPENDANT  maybe 

I'rt>ved  by  a  witness  who  knew  the  defendant's  hand  writing,  and  had  read  th  i  letter,  wheu 
•=aid  letter  had  never  been  under  the  control  of  the  witness,  nor  of  the  prosecution,  nor  within 
the  ju.  isdiction  of  the  coiurt,  although  the  prosecution  had  never  made  any  effort  to  pr«>- 
CUTe  it. 

Circumstantial  Evidence  -Instructions. — Where  a  defendant's  guilt  is  sought  to  be 
<?^»bliihed  by  circumstantial  evidence,  an  instructicm  that  the  proof  of  such  guilt  "  must  be 
^tablished  l>eyond  the  ix>88ibiUty  of  a  doubt,"  is  equivalent  to  an  instruction  that  the  evi- 
drtice  •*mu?tbe  absolutely  incompatable  with  the  innocence  of  the  accused." 

A  Verdict  in  a  Prosecution  fob  Murder  that  "  we  the  jury  do  find  the  defendant  guilty 
<  f  murder  in  the  second  degree,"  is  sufficient  in  form. 

Conflict  of  Evidence— Review  of  on  Appeal. —Where  there  is  material  evidence  tend- 
in;?  to  pnive  the  prisoner's  guilt  before  the  jury,  and  the  trial  court  refuses  to  sot  aside  their 
^^rdict,  the  appell  -te  court  will  not  reverse  their  action.  It  will  examine  the  records  to  see 
whether  there  is  evidence  upon  which  a  verdict  of  guilt  might  reasonably  be  founded,  and 
Uing  {Satisfied  on  that  point,  will  refuse  to  interfere,  whatever  may  be  its  own  opinion  of  the 
weight  or  preponderance  of  the  evidence. 

Ekbor  to  the  district  court  of  Laramie  county.  The  opinion  states 
the  facts. 

J.  A.  Riner,  for  the  plaintiff  in  error. 
J.  G,  Baird;  for  the  defendant  in  error. 

Parks,  J.  On  the  24th  day  of  November,  1882,  plaintiff  in  error 
vas  indicted  for  murder  in  the  first  degree — the  indictment  charging 
tim  with  the  murder  of  one  Eimira  L.  Curliss,  in  Laramie  county. 
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on  the  8th  day  of  October,  1882,  by  choking,  suffocating  and  strang- 
ling her  with  his  hands. 

On  the  plea  of  "  not  guilty"  the  plaintiff  in  error  was  put  on  trial 
in  the  district  court  for  the  first  judicial  district  of  said  territory, 
on  the  16th  day  of  January,  1883;  and  on  the  19th  day  of  the  same 
month  the  jury  returned  a  verdict  of  "guilty  of  murder  in  the  sec- 
ond degree."  On  the  29th  ot  January,  1883,  the  plaintiff  in  error 
and  defendant  below  filed  his  motion  for  a  new  trial  in  the  said  dis- 
trict court.  The  argument  on  said  motion  took  place  in  the  said 
district  court  on  the  9th  day  of  February,*  1883,  and  on  the  16tb  day 
of  February  the  said  court  overruled  the  motion  for  a  new  trial,  to 
w  hich  overruling  of  said  motion  the  defendant  below,  by  counsel, 
excepted. 

The  court  then  sentenced  the  said  Charles  F.  Cornish  to  life 
imprisonment  in  the  territorial  penitentiary  at  Joliet,  state  of  lili 
nois,  but  suspended  execution  of  sentence  until  the  next  term  of  said 
court. 

(n  April  16th  the  defendant  below  presented  his  bill  of  excep- 
tions, and  the  bill  was  allowed  on  May  23d,  1883. 

The  first  error  assigned  is  as  follows : 

•'  That  the  court  on  the  trial  of  this  cause  erred  in  overruling  the 
objection  of  the  defendant  to  the  question  asked  of  the  witness,  F. 
L.  Ledeboer,  as  to  whether  that  hand  of  the  defendant  could  have 
produced  those  wounds  (referring  to  the  wounds  said  to  have  been 
found  upon  the  neck  and  throat  of  Elmira  L.  Curliss,  deceased)  " 

We  see  no  objection  to  this  question  except  its  immateriality,  as 
the  jury  must  have  known  without  proof  that  the  hand  in  question, 
if  clasped  on  the  throat  of  a  delicate  woman,  could. produce  wounds 
and  death,  the  answer  could  have  very  little  effect  in  any  way.  Any 
jury  of  ordinary  intelligence  knows  that  a  blow  on  the  head  withau 
ax,  a  shot  through  the  heart  with  a  pistol,  or  a  strong  hand  grasp- 
ing the  throat  of  a  feeble  woman,  can  cause  serious  wounds  and 
sudden  death.  And  in  the  examination  and  determination  of  cases 
submitted  to  them,  it  is  their  right  and  duty  to  consider  such  facts, 
whether  they  are  proved  on  the  trial  or  not.  Proving  facts  of  this 
character,  which  are  known  to  all  the  world  and  constitute  part  of 
the  general  intelligence  of  mankind,  is  unnecessary,  but  it  is  not 
error. 

The  second  error  assigned  is  the  overruling  the  motion  of  de- 
fendant to  strike  out  the  entire  testimony  of  the  witness  Hamilton 
Cornell. 

We  think  the  course  pursued  by  the  court  in  disposing  of  this 
motion  a  proper  one. 

The  testimony  of  Cornell,  though  tending  to  prove  what  the  pros- 
ecution was  trymg  to  establish,  was  neither  strong  nor  satisfactory, 
and  without  other  evidence  should  have  been  excluded  from  the 
jury. 

The  court  held  its  decision  upon  the  motion  dependent  upon 
whether  other  evidence  of  the  same  character  was  introduced,  and 
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after  such  testimony  was  introduced,  let  the  testimony  of  Cornell 
go  with  it  to  the  jury.     In  this  there  was  no  error. 

It  often  happens  that  the  testimony  of  any  one  of  several  wit- 
nesses introduced  to  prove  an  issue  is  of  itself  weak,  and  that  the 
testimony  of  all  of  them  taken  together  is  strong.  Corneirs  evi- 
dence strengthened  the  evidence  of  the  other  witnesses  and  was 
strengthened  by  theirs. 

Its  exclusion  would  have  been  error. 

The  third  error  assigned  raises  the  question  whether  the  court 
could  properly  allow  the*  existence  and  contents  of  a  letter  written 
by  the  prisoner  in  Dakota  territory  to  a  British  consul  in  Canada, 
to  be  proved  by  a  witness  who  had  read  the  letter  in  Dakota,  and 
knew  Cornish's  handwriting,  said  letter  never  having  been  under 
the  control  of  the  witness,  nor  of  the  prosecution,  nor  within  the 
jdrisdiction  of  the  court,  and  there  being  no  evidence  that  the  pros- 
ecation  had  made  any  effort  to  procure  the  letter.  The  court  ad- 
mitted the  eviden(9e  rightfully,  as  we  think,  both  upon  reason  and 
authority.  The  prosecution  was  not  bound  to  use  any  but  legal 
means  to  procure  evidence  of  any  kind;  there  were  no  legal  meas- 
ures available  to  procure  this  letter,  it  was  beyond  the  power  of 
the  prosecution  and  of  the  court;  no  other  evidence  was  attainable; 
the  handwriting  of  Cornish  and  the  contents  of  the  letter  were 
clearly  proved  and  the  evidence  was  competent. 

Errors  numbered  4,  5  and  6  relate  to  the  instructions  given  and 
refused  by  the  court,  and  may  all  be  considered  together.  The 
only  instructions  that  we  need  to  particularly  notice  are  the  tw^o 
numbered  8 — one  asked  for  by  the  defendant  and  refused  by  the 
court,  and  the  other  given  by  the  court  and  being  a  modification  of 
that  asked  for  by  the  defendant.  The  words  "  must  be  absolutely 
incompatible  with  the  innocence  of  the  accused,"  insisted  upon 
by  the  defendant,  and  not  given  by  the  court,  have  been 
correctly  defined  to  '4mply  that  the  proof  of  defendant's 
guilt  must  be  established  beyond  the  posslbilify  of  a  doubt." 
in  commenting  upon  instructions  of  this  character,  the  New 
York  court  of  appeals,  in  volume  35,  page  646,  say:  "When 
a  case  depends  upon  circumstantial  evidence,  and  in  most  other 
cases,  a  jury  could  not  find  that  it  was  not  possible  for  some  one 
besides  the  prisoner  to  have  committed  the  offense.  A  jury  is 
never  required  to  find  that  it  was  not  possible  for  another  to  have 
committed  the  crime,  before  they  can  convict  the  prisoner  on  trial ; 
or,  in  other  words,  to  find  that  it  is  impossible  for  the  prisoner  to 
be  innocent.  Such  a  degree  of  certainty  is  rarely  attainable  in  the 
administration  of  justice.  It  is  sufficient  «that  all  the  material 
circumstances  point  to  guilt,  and  that  they  are  inexplicable  upon 
the  theorv  of  innocence.  The  guilt  must  De  established  beyond  a 
reasonable  not  beyond  a  possible  doubt:"  Poole  v.  The  People,  35 
N.  T.  646.  This  is  the  law,  and  disposes  of  the  objections  raised 
iipon  instructions  numbered  8. 
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Of  irstruotion  No.  2  of  the  prosecution,  we  need  only  say  that  ifc 
seems  to  have  been  drawn  with  great  care^  and  that  it  is  not 
erroneous. 

As  to  tlie  refusal  of  the  court  to  give  defendant's  instruction 
numbered  3,  it  is  sufficient  to  say  that  the  written  charge  of  the 
court,  on  page  5,  contains  substantially  the  same  instructions,  and 
ihat  it  is  more  full  and  more  favorable  to  the  prisoner  than  the 
refused  instruction. 

The  charge  was  evidently  prepared  with  deliberation  and  care. 
It  contains  the  law  of  the  case,  and  nothing  more  was  really  neces- 
sary. Still  the  court,  though  at  the  expense  of  some  repetition, 
gave  most  of  the  instructions  asked  for  by  the  defendant,  either  in 
a  modified  or  unmorlified  form;  and  in  its  discretion  it  had  a  right 
to  do  so.  We  do  not  find  any  of  the  errors  complained  of  in  tho 
fourth,  fifth  and  sixth  assignments. 

The  seventh  error  assigned  is  "that  the  verdict  of  the  jury  re- 
turned and  filed  in  said  cause  on  the  nineteenth  day  of  January,  a. 
D.  1883,  is  not  responsive  to  the  issues  in  said  cause  and  is  so 
imperfect,  uncertain,  ambiguous  and  defective,  and  there  is  such 
duplicity  in  the  same  that  the  court  can  render  no  valid  judgment 
thereon." 

The  verdict  of  the  jury  was  *' we  the  jury  in  the  entitled  case  do 
find  defendant  guilty  of  murder  in  the  second  degree. " 

It  is  not  necessary  to  discuss  the  questions  raised  in  the  argument 
of  this  alleged  error.  It  is  sufficient  to  say  that  the  law  and  the 
practice  of  the  courts  is  settled  upon  all  those  questions  and  that 
the  verdict  in  this  case  is  good. 

The  eighth  error  is  that  the  verdict  is  not  sustained  by  sufficient 
evidence.  In  their  briefs  and  arguments  upon  this  assignment  of 
error  the  opposing  counsel  differ  as  to  the  law  of  the  case. 

The  prosecuting  attorney  contends  that  a  new  trial  should  not  be 
granted  if  there  is  any  evidence  to  sustain  the  verdict — that  matters 
that  are  within  the  province  of  the  jury  are  not  reviewable  and  to 
sustain  his  position  refers  us  to  many  authorities  and  among  them 
to  several  decisions  in  New  Mexico. 

The  leading  case  in  that  territory  has  not  been  cited.  It  is  the 
Territory  v.  Webb,  2  Guildersleeve,  147.  The  opinion  of  the  court 
is  by  Judge  Bristol. 

It  is  evidently  well  considered  and  presents  the  law  as  claimed  by 
the  prosecution  more  fully  and  clearly  than  any  authority  to  which 
we  have  been  referred. 

A  part  of  the  argument  is  as  follows:  "  When  the  evidence  is  con- 
tradictory and  the  verdict  is  against  the  weight  of  evidence  though 
a  new  trial  may  be  panted  by  the  court  trying  the  cause  iq  their 
discretion  the  decision  denying  the  same  is  not  examinable  by  an  ap- 
pellate court :"  State  v.  Cruise,  16  Mo.  391;  Hebron  v.  State,  7  Tex.  G9. 

"  If  there  had  been  no  part  of  the  evidence  which  if  true  would 
sustain  the  verdict,  then  an  error  of  law  would  have  been  apparent 
irom  the  record  upon  which  we  could  reverse  the  judgment. 
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* 

Under  the  rules  governing  the  judicial  administration  of  the 
criminal  laws  of  this  territory,  this  court  can  only  review  and  deter- 
mine errors  of  law  appearing  upon  the  face  of  the  record :  Oathcart 
V.  Commonwealth,  37  Penn.  108.  It  is  quite  beyond  the  scope  of 
its  duties  to  determine  the  credibility  of  witnesses  testifying  in  a 
lover  court,  the  weight  of  their  testimony  aside  from  the  evidence, 
or  the  reconcilation  of  conflicting  testimony.  It  would  indeed  bo 
establishing  a  precedent  vicious  m  its  nature  and  bad  on  principle 
if  this  court  setting  as  an  appellate  tribunal  to  determine  errors  in 
law,  should  thus  invade  the  province  of  the  jury  and  attempt  to 
Jetermine  those  questions  of  fact  from  conflicting  testimony." 

And  the  learned  judge  concludes  by  saying  that  cases  might  arise 
wherein  the  evidence  might  be  so  slight  as  to  justify  an  appellate 
court  in  reversing  a  judgmentcendered  thereon. 

On  the  other  hand,  the  defendant  relies  upon  the  law  as  laid  down 
ly  the  supreme  court  of  Illinois  in  Falk  v.  The  People,  that 
'^although  m  civil  cases  an  appellate  court  will  not  interfere  to  set 
aside  the  verdict  of  a  jury,  unless  it  is  decidedly  again t  the  weight 
of  evidence,  in  criminal  cases  the  rule  is  diflerent.  In  criminal 
eases  an  appellate  court  will  set  aside  the  verdict,  unless  on  the  whole 
record  it  is  satisfied  that  justice  has  been  done;"  subsequently  the 
court  modify  the  doctrine  and  apply  it  to  * 'Capital  Clowes,"  which 
involve  ''the  dread  punishment  of  death,"  and  in  which  the  court 
*' shall  be  satisfied  justice  has  not  been  done." 

In  this  Territory  the  question  whether  the  verdict  is  supported 
by  sufficient  evidence  seems  by  the  statute  to  be  submitted  to  this 
coart  on  review,  alike  in  civil  and  criminal  cases. 

The  meaning  of  the  statue  has  been  practically  decided  in  Philips 
v;  The  Territory,  1  Wyo.,  82. 

According  to  that  decision,  where  there  is  material  evidence  tend- 
ing to  prove  the  piisoners  guilt  before  the  jury,  and  the  trial  court 
refuses  to  set  aside  their  verdict,  this  court  will  not  reverse  the 
action  of  both  court  and  jury. 

It  will  examine  the  records  to  see  whether  there  is  evidence  upon 
which  a  verdict  of  guilt  might  reasonably  be  founded,  and  being 
satisfied  on  that  point,  will  refuse  to  interfere  whatever  may  be  its 
own  opinion  of  the  weight  or  preponderance  of  the  evidence. 

In  the  case  before  us,  there  is  a  good  deal  of  evidence  going  to 
prove  the  guilt  of  the  defendant,  and  there  is  no  evidence  in  his 
favor 

The  effect-  of  the  depositions  showing  that  he  had  money  in  Au- 
gust, is  against  rather  than  for  him.  He  was  clearly  proved  to  be 
a  spendthrift  and  a  profligate,  and  there  is  no  reasonable  probabil- 
ity that  the  money  he  had  and  spent  in  October,  was  the  same 
money  that  he  received  in  August. 

If  we  adopt  the  theory  of  the  law  claimed  by  prisoner's  counsel, 
we  cannot  say,  to  use  the  language  of  the  supreme  court  of  Illinois, 
that  we  "are  satisfied  that  justice  has  not  been  done."  On  the 
contrary,  this  is  a  stronger  case  against  tho  prisoner  than  the  case  of 
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Keedbam  v.  The  People,  98  111.  275,  wLere  the  defendant  was  sent 
to  the  penitentiary  on  the  testimony  of  a  boy.  ten  years  old,  against 
the  testimony  of  three  adult  witnesses  including  the  prisoner. 

The  ninth  error  assigned  that  the  verdict  of  the  jury  is  contrary 
to  law,  requires  no  discussion,  as  it  follows  from  the  other  assignments 
of  error  and  fall  with  them. 

After  a  thorough  examination  of  this  record,  and  a  careful  con- 
sideration of  the  case  as  its  importance  demands,  we  are  satisfied 
that  there  is  no  error  which  demands  the  interference  of  this  court, 
and  that  the  judgment  of  the  district  court  should  be  affirmed. 


SUPREME  COURT  OF  CALIFORNIA. 

No.  7,67a 

MoBbide  v.  Fallon. 

DepaHment  Ttoo.    Filed  May  30,  I884, 

JoDGHENTS  IN  C ROSS- ACTIONS— Set  OFF— EXECUTION.— PlaiiitifF  recovered  a  pecuniary 
judgment  against  defendant.  In  a  cross-action  the  latter  afterwards  recovered  a  smaller 
jud'^ment  against  the  plaintiff.  An  execution  was  issued  on  the  last  named  and  levied  on 
the  first  named  judgment,  and  the  same  sold  thereunder.  Subsequently  the  plaintiff  moved 
for,  and  obtained  an  execution  under  his  judgment.  HeJdy  that  the  judgments  beine  in  ci-oss 
action,  each  could  be  set-off  i^ainst  the  other,  the  smaller  being  thereby  satisfied,  the  latter 
to  the  extent  of  the  smaller,  and  an  execution  issued  for  the  balance;  that  such  right  of  set- 
off could  not  be  defeated  by  the  holder  of  the  smaller  judgment  levying  execution  upon  tLe 
larger,  and  selling  the  same  for  a  mere  fraction  of  the  amount  due  u]X)n  it,  thereby  deprivmg 
the  holder  thereoiof  his  entire  judgment  and  leaving  the  smaller  judgment  to  stand  against 
him,  almost  unsatisfied. 

A  Judgment,  as  such,  Cannot  bb  Levied  upon  and  Sold  under  Execution. — It  must 
be  levied  upon  as  a  debt,  in  the  manner  provided  in  subdivision  5,  section  542  of  the  code  of 
civil  procedure. 

Appeal  from  an  order  of  the  superior  court  for  Santa  Clara  county. 
The  opinion  states  the  facts. 

Houghton  &  Bq/nolds,  for  the  appellant. 
L.  Archer,  for  the  respondent. 

Shabpstein,  J.  On  the  8th  day  of  February,  1878,  the  plaintiff 
recovered  a.  judgment  against  the  defendant  in  the  district  court  of 
the  twentieth  judicial  district,  for  the  sum  of  $900  damages  and 
$284.40  costs.  Afterwards,  on  the  19th  day  of  April,  1878,  in  the 
same  court,  the  defendant  recovered  a  judgment  against  the  plaintiff 
for  the  sum  of  $345.85.  On  the  6th  day  of  June,  1878,  an  execu- 
tion was  issued  on  the  last  named,  and  levied  on  the  first  named 
judgment,  which  was  sold  under  said  execution  for  $10.  The  plain- 
tiff, in  whose  favor  the  judgment  so  levied  upon  and  sold  was  entered, 
moved  the  court,  after  said  sale,  that  execution  issue  thereon.  The 
motioA  was  granted,  and  from  that  order  this,  appeal  was  taken.  The 
jad^ments  were  in  cross  actions;  and  one  might  have  been  set  off 
against  the  other,  the  smaller  thereby  satisfied  in  full,  the  larger  to 
the  extent  of  the  smaller,  and  an  execution  have  issued  for  the 
balance. 
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Neither  of  the  parties,  by  assigning  his  judgment  to  a  third  party, 
could  have  defeated  the  right  of  tlie  other  to  have  his  judgment  so 
set  off.  The  assignee  in  that  case  would  * '  take  the  demand  and 
cum  (mere  with  the  right  of  set  off  still  clinging  to  it :"  Ferine  v.  Bent, 
69  Me.,  381.  And  if  we  were  to  concede,  which  we  do  not,  that  ia 
other  cases  a  judgment  could  be  levied  upon  and  sold  under  execu- 
tion, in  the  manner  in  which  the  plaintiff  s  judgment  was,  we  should 
hesitate  before  holding  that  in  a  case  of  judgments  in  cross  actions, 
the  larger  might  be  levied  on  and  sold  under  an  execution  issued  on 
the  smaller^  for  a  mere  faction  less  than  one-thirtieth  of  the  amount 
dae  upon  it,  and  thereby  deprive  the  person  having  the  larger  of  his 
entire  judmient,  and  leave  the  smaller  judgment  to  stand  against 
him,  mosmr  unsatisfied. 

We  think  the  right  to  have  one  judgment  set. off  against  another 
could  not  in  that  way  be  defeated.  The  smaller  judgment  was  liable 
at  any  time  to  be  swallowed  up  by  the  larger  one.  The  holder  of 
the  latter  could  not  prevent  the  holder  of  the  former  from  having  it 
set  off  pro  tanto  against  the  larger  judgment,  and  the  holder  of  the 
larger  from  having  the  smaller  so  set  off,  and  then  having  execution 
issue  for  the  balance  due  on  the  larger.  The  rights  of  the  parties  in 
that  respect  were  reciprocal. 

We  are  clearlv  of  the  opinion,  however,  that  a  judgment  cannot, 
in  anj  case,  be  levied  on  and  sold  under  execution  as  the  judgment 
in  this  case  was. 

After  enumerating  the  kinds  of  property  of  a  judgment  debtor, 
liable  to  execution,  the  code  provides  that  ''shares  and  interests  in 
any  corporation  or  company  and  debts  and  credits  *  *  *  and  all 
other  property  not  capsA)le  of  manual  delivery,  may  be  attached  on 
execution  in  like  manner  as  upon  writs  of  attachment":  0.  C.  P. 
688.  ^ 

"Debts  and  credits,  and  property  not  capable  of  manual  delivery, 
must  be  attached  "  in  the  mode  pointed  out  in  subdivision  5,  section 
542:0.0.  P.  That  is,  *' by  leaving  with  the  person  owing  such 
debts,  or  having  in  his  possession  or  under  his  control  such  credits 
and  other  personal  property,  or  with  his  agent,  a  copy  of  the  writ 
and  a  notice  that  the  debts  owing  by  him  to  the  defendant,  or  the 
the  credits  and  other  personal  property  in  his  possession  or  under 
his  control  belonging  to  the  defendant,  are  attached  in  pursuance 
of  such  writ." 

The  fact  that  a  debt  is  evidenced  by  a  judgment  does  not,  in  our 
opinion,  make  it  anything  more  or  less  than  a  debt;  or  more  capa- 
ble of  manual  delivery  than  it  would  be  if  not  so  evidenced.  No 
provision  is  made  for  "attaching  or  levying  on  evidences  of  debt.  It 
IS  the  debt  itself  which  may  be  attached  by  writ  of  attachment,  or 
"on  execution  in  like  manner  upon  writs  of  attachment."  This  wo 
think  to  be  the  meaning  of  the  code;  and  the  mode  prescribed  by 
it  is  exclusive:  0.  0.  P.,  4nnd  18.  These  views  are  not  opposed 
to  any  heretofore  expressed  by  this  court  in  any  case  to  which  our 
attention  has  been  directed.    In  Adams  v.  Hackett,  7  Gal.  187,  a 
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referee,  in  proceedings  supplementary  to  execution,  made  an  order 
that  the  judgment  debtor  should  assign  a  judgment  which  he  held 
against  a  third  party.  The  superior  court  vacated  the  order,  aodon 
a])peal  this  court  reversed  the  order  of  the  superior  court.  It  is 
unnecessary  to  point  out  the  distinction  between  that  case  and  this. 

In  Crandall  v.  Blen,  13  Cal.  15;  Adams  v.  Hackett,  although  not 
overruled,  appears  to  be  doubted. 

In  Davis  v.  Mitchell,  34  id.  81,  it  was  held  that  a  sheriff  might 
under  an  execution  and  sale  levy  on  a  promissory  note  belonging  to 
the  judgment  debtor,  and  that  the  purchaser  took  it  subject  to  any 
defense  which  the  maker  might  have  had  against  it,  if  the  payee 
had  retained  it.  In  that  case  the  sheriff  had  possession  of  the  note, 
and  delivered  it  to  the  purchaser.  The  court  alluded  to  that  cir- 
cumstance, without  passing  upon  its  materiality.  Tl^e  case  arose 
and  was  decided  before  the  enactment  of  the  code,  which,  while  it 
does  not  prescribe  a  mode  of  proceeding  in  such  cases  materially 
different  from  that  pointed  out  by  the  late  practice  act,  makes  that 
mode  exclusive.  But  independently  of  that  circumstance,  we  could 
not,  with  our  present  views,  assent  to  the  doctrine  of  that  case. 

Order  affirmed. 

Myuick,  J.,  and  Thornton,  J.,  concurred. 


No.  10,97a 

Ex  PARTE  Benjamin,  on  Habeas  Corpus. 

In  Bank,    Filed  June  3, 1884, 

County  Government  Act — Ordinance— Supervisors. —An  ordinance  of  the  board  of 
supervisors  of  San  Bernardino  county,  passed  on  May  7,  18S3,  at  a  regular  session,  com- 
mencinij  on  May  7,  1833,  is  valid,  ^though  passed  after  the  county  governm  jnt  act  of  M.vv 
14,  1883,  took  eiSfect. 

The  Same— The  County  Government  Act  must  be  construed  with  reference  to  the 
laws  in  force  at  the  time  of  its  enactment  and  taking  effect.  It  did  not  and  was  not  in- 
t^nidctl  to  oi>erate  as  a  repeal  of  that  provisii)n  of  the  political  code  providing  for  the  reirn- 
lar  meetings  o^  the  board  of  supervisors,  until  the  board  itself  shoulci  ijrovide  for  the  hoTl- 
iiig  of  such  regular  meetings.     Such  act  superseded  and  repealed  the  act  of  March  13,  IbSS. 

The  Same— Liquor  Ordinance.— At  the  time  of  the  passage  of  the  ordinance  in  ques- 
tion, the  board  of  supervisors  had  authority  to  regulate  the  sale  of  spirituous  liquors  by 
imp  -sing  a  license  thereon. 

Petition  for  a  writ  of  habeas  corpus.  The  opinion  states  the  facts. 

Henry  M.  Willis,  for  the  petitioner. 
Bledsoe  and  Sattenohite  cfc  Curtis,  contra. 

lioss,  J.  The  petitioner  is  held  for  a  violation  of  an  ordinance 
adopted  by  the  board  of  supervisors  of  San  Bernardino  county, 
imposing  a  license  tax  on,  among  other  things,  the  sale  of  s{)irituous 
and  malt  and  fermented  liquors  and  wines  in  less  quantities  than 
one  quart.  The  validity  of  the  ordinance  is  the  question  in  the  case. 
It  was  adopted  on  the  16th  day  of  May,  1883,  by  the  board  of  super- 
visors, at  a  session  which  commenced  on  the  7th  day  of  May,  ])ur- 
suant  to  section  4,032,  of  the  political  code,  which  read:     **Tho 
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regular  meetings  of  the  boards  of  snpervisors  mnst  be  held  at  their 
respective  county  seats  on  the  first  Mondays  in  May,  August,  Novem-. 
ber  and  February  of  each  year,  and  must  continue  from  time  to  time 
until  all  the  business  before  them  is  disposed  of.  *  *  *  "  The 
board  not  concluding  its  labors  on  the  first  day  of  its  meeting,  ad- 
journed until  the  next,  and  so  on,  frdm  day  to  day,  until  the  10th 
(Uiy  of  May,  when  the  ordinance  in  question  was  enacted.  In  ex 
I'ade  Benninger,  (12  Pac.  0.  L.  J. ,  301),  the  same  ordinance  was 
iiDiler  consideration,  and  it  was  then  urged  that  it  was  invalid, 
because  adopted  at  a  time  when  the  board  was  not  legally  in  session. 
That  contention  was  based  on  the  claim  that  the  session  of  the 
board,  which  it  is  conceded  on  all  sides  was  legally  commenced  on 
the  7th  of  May,  was  put  an  end  to  by  section  22  of  the  act  commonly 
called  the  county  government  act,  which  went  into  effect  on  the  14th 
of  May,  1883,  and  which  section  22  reads:  "The  board  of  super- 
visors must,  by  ordinance,  provide  for  the  holding  of  regular  meet- 
i-ip[3  of  the  board  at  their  respective  county  seats."  On  the  16th  of 
ilav,  1883,  the  board  had  not  provided  by  ordinance  for  the  holdiug 
of  regular  sessions.  We  held  against  the  petitioner  in  the  Bennin- 
\i(^T  case,  as  we  must  do  against  the  petitioner  hero.  It  is  manifest 
that  in  order  for  the  board  of  supervisors  to  provide  by  ordinance, 
as  they  are  required  to  do  by  the  county  government  act,  for  the 
Loldicg  of  regular  sessions  of  the  board,  there  must  be  a  meeting, 
at  which  such  a  provision  may  be  made.  The  county  government 
i'ct  must  be  construed  with  reference  to  the  laws  in  force  at  the  time 
of  its  enactment  and  taking  effect.  It  did  not  and  clearly  was  not 
intended  to  operate  as  a  repeal  of  that  provision  of  the  political  code 
providing  for  the  regular  meetings  of  the  board  of  supervisors  until 
the  board  should  itself  provide  for  the  holding  of  such  regular  meet- 
i:ig8.  The- meeting  of  the  board  of  supervisors  of  San  Bernardino 
^-ounty,  Qu  the  7th  of  May,  1883,  being  a  regular  meeting,  authorized 
bj  the  section  of  the  political  code,  already  cited,  was  a  valid  meet- 
ing, and  authorized  to  adjourn  from  day  to  day  until  all  of  its  busi- 
ness was  disposed  of.  It  was,  therefore,  legally  in  session  on  the 
10th  day  of  May,  1883,  with  power  to  do  such  acts  as  the  then 
existing  laws  conferred  upon  it.  The  question,  therefore,  arises, 
>fhat  were  then  its  powers  with  respect  to  the  imposition  of  license 
taxes  ?  The  county  government  act  had  then  gone  in  force.  By  it 
the  board  of  supervisors  of  San  Bernardino  county  is  empowered 
'*  to  license,  for  purposes  of  regulation  and  revenue,  all  and  every 
kind  of  business  not  prohibited  by  law,  and  transacted  or  carried  on 
in  such  county,  and  all  shows,  exhibitions  and  lawful  games  carried 
op  therein;  to  fix  the  rates  of  license  tax  upon  the  same,  and  to  i)ro- 
Tide  for  the  collection  of  the  same  by  suit  or  otherwise :"  Subdivi- 
sion 27,  of  section  25. 

The  act  is  ono  to  provide  a  uniform  system  of  county  govern- 
ments. Among  other  things,  it  treats  of  the ''general  permanent 
powers"  of  the  boards  of  supervisors  of  the  several  counties,  and 
declares  specifically  and  at  length  what  those  powers  are.    Among 

So.  24.-S. 
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them  is  the  power  to  license — the  provision  in  relation  to  which  k 
above  quoted.  The  power  conferred  by  that  provision  includes  all 
the  power  previously  conferred  upon  the  board  by  the  act  passed 
March  13,  1883  (Stats.  1883,  p.  927),  and  more.  Nor,  in  the  matter 
of  licenses,  did  the  legislature  stop  here.  Bj  the  act  passed  and 
which  took  effect  March  13,  1883,  it  had  declared  that  the  licenses 
therein  provided  for  should  be  collected  as  then  provided  for  "by 
the  provisions  of  chapter  fifteen,  title  seven,  part  three,  of  tbe 
political  code  of  the  state  of  California."  By  the  county  goverment 
act  it  empowered  the  board  of  supervisors  to  provide  for  the  collec- 
tion of  the  licenses  imposed  by  virtue  of  the  authority  therein, 
''by  suit  or  otherwise."  Again,  the  legislature  in  the  third  section 
of  the  act  of  March  13th,  declared:  "The  board  of  supervisors  of 
each  county  must,  on  the  first  monday  of  October  of  each  year,  fix 
the  rates  of  county  licenses;  provided ,  that  after  the  passage  of  this 
act  said  board  of  supervisors  of  each  county  may,  at  any  general  or 
special  meeting  of  said  board,  held  as  required  by  law,  fix  the  rate 
of  said  licenses  up  to  the  first  Monday  of  October,  a.  d.  eighteen 
hundred  and  eighty-three,  and  said  licenses  shall  be  collected  at 
said  rates  for  the  year  eigb teen  hundred  and  eighty-three,  until  said 
rates  are  fixed  on  said  first  Monday  of  October,  A.  d.  eighteen 
hundred  and  eighty-three."  In  the  subsequent  act  to  provide  a 
uniform  system  of  county  governments,  in  which,  as  has  been  said, 
the  general  permanent  [)Owers  of  the  board  of  supervisors  of  the 
several  counties  are  specifically  defined,  there  is  no  such  limitation 
as  to  time.  From  all  which  we  conclude  that  the  act  entitled  ''an 
act  to  provide  a  uniform  system  of  county  and  township  govern- 
ments" superseded  and  repealed  that  of  March  13,  1883.  It  results 
that  the  powers  possessed  by  the  board  of  supervisors  of  San  Ber- 
nardino county  on  the  sixteenth  day  of  May,  1883,  were  such  as 
were  conferred  by  the  county  government  act,  and  this  being  so,  it 
follows  further  that  the  ordinance  adopted  by  the  board  on  that  day 
did  not  expire,  as  contended  by  the  petitioner,  at  the  time  specified 
in  the  act  of  March  13,  1883 — that  is  to  say,  the  first  Monday  of 
October,  1883. 

It  should  be  added  that  the  question  of  the  repeal  of  the  act  of 
March  13th  was  not  considered  in  Benninger's  case — the  points 
there  being  that  the  ordinance  was  void ;  first,  because  adopted  at 
a  time  when  the  board  was  not  legally  in  session,  and  secondly,  for 
the  reason  that  it  is  unreasonable,  oppressive  and  in  restraint  of 
trade. 

Petitioner  remanded. 

McKiNSTBY,  J.,  Mybick,  J.^  Shabfstein^  J.,  MoRBisoN,  C.  J.,  con- 
curred. 
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No.  7,770. 

Hynes  v.  S.  F.  &  N.  P.  R.  R.  Co. 

Department  One.    Filed  June  4, 1^84» 

Railroad— Ikjcry  TO  Hobse  and  Rider— Failure  to  Fence  Road.  —Under  section  485, 
of  the  civil  code,  a  railroad  corporation  is  liable  for  injuries  inflicted  by  it  on  both  a  horse 
and  the  person  riding  it,  when  such  injuries  are  occasioned,  without  negligence  on  the  part  of 
fiuch  rider,  on  a  portion  of  such  road  which  is  not  inclosed  as  required  by  such  section. 

Whcthkr  the  Rider  was  Guilty  of  Contributory  Negligence,  under  the  particul&r  cir- 
cumstances of  this  case,  was  a  question  for  the  jury. 

Appeal  from  a  judgment  of  the  superior  court  of  Sonoma  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  de- 
fendant a  new  trial.     The  opinion  states  the  facts. 

Lippett  and  Henley,  for  the  appellant. 
K  L.  Whipple  f  for  the  respondent. 

Ross,  J.  John  P.  Hynes,  a  boy  accustomed  to  work  on  his 
father's  farm  through  which  the  defendant's  road  is  constructed, 
went  on  a  certain  afternoon  in  1879  to  his  father's  barn,  mounted  a 
horse  and  started  in  search  of  cows.  He  used  no  saddle,  but 
according  to  his  own  and  other  testimony  in  his  behalf,  he  had  on 
the  horse  a  halter  and  bridle.  The  barn  was  not  far  from  the  rail- 
road track,  and  in  going  for  the  cows  it  was  necessary  for  him  to 
cross  the  brack.  Between  the  bam  and  the  track  was  an  old  fence, 
in  which  was  a  bend  and  two  gates — one  a  small  and  the  other  a 
large  one.  He  entered  the  space  next  the  railroad  through  the  small 
gate,  and,  according  to  his  own  testimony,  when  inside  the  gate, 
head  the  noise  of  the  cars  and  train  and  saw  them  coming.  ''After 
I  went  through  the  little  gate,"  said  the  witness,  "  I  walked  my  horse 
down  along  the  fence  into  the  angle  near  the  big  gate,  about  seventy- 
five  feet  from  the  railroad  track — a  quick  walk.  Then  he  (the  horse) 
got  frightened  and  went  to  dash  across  the  road,  and  was  caught  on 
the  cow.catcher.  I  tried  to  hold  him,  but  could  not.  He  ran  to- 
ward the  little  fence  that  goes  toward  the  crossing,  and  jumped  over 
it,  and  then  on  the  track — he  was  trying  to  cross  the  track  ahead  of 
the  engine,  and  I  fell  on  the  cow-catcher  in  front,  and  the  horse 
was  draped  along  the  track.  I  never  rode  him  without  a  bridle. 
I  thought  I  was  safe  in  that  corner.  I  was  twenty-five  feet  from  the 
big  gate.  I  had  worked  the  horse  hauling  hay  and  mowed  with  him 
in  sight  of  the  track — ^never  ran  before,  or  gave  any  trouble  about 
the  cars.  We  had  him  about  two  years.  Did  not  know  of  the  time 
of  the  Sunday  train  commenced  Did  not  exactly  know  what  hour 
the  train  would  be  down  that  day.  I  was  hurt — ^had  my  left  leg 
broken,  and  was  sick  about  ten  months  before  I  could  do  anything." 
The  horse  was  killed.  Two  actions  have  grown  out  of  the  occurr- 
ence. One  on  the  part  of  John  P.  Hynes,  by  his  guardian,  to 
recover  of  the  railroad  company  damages  for  the  personal  injuries 
sustained  by  him,  and  the  other  by  James  Hynes,  the  father  of 
John  and  the  owner  of  the  horse,  to  recover  of  the  railroad  com- 
pany for  the  loss  of  the  horse  and  for  the  loss  of  the  services  of  his 
son,  and  for  medical  attendance,  etc 
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By  a  statute  of  this  state  tlie  railroad  company  was  required  to 
make  and  maintain  a  good  and  suiiicient  fence  along  its  track,  and 
this  duty  the  company  in  question  failed  to  perform.  The  statute 
reads:  ''  Bailroad  corporations  must  make  and  maintain  a  good  and 
sufficient  fence  on  either  or  both  sides  of  their  track  and  property. 
In  case  thev  do  not  make  and  maintain  such  fence,  if  their  engiDO 
or  cars  shall  kill  or  maim  any  cattle  or  other  domestic  animals  upon 
their  line  of  road  which  passes  through  or  along  the  property  of 
the  owner  thereof,  they  must  pay  to  the  owner  of  such  cattle  or 
other  domestic  animals  a  fair  market  price  for  the  same,  unless  it 
occurred  through  the  neglect  or  fault  of  the  owner  of  the  animal  so 
killed  or  maimed.     *     *    *    Civil  Code,  Sec.  485. 

It  is  obvious  that  the  purpose  of  the  statute  in-requiring  railway 
companies  to  make  and  maintain  such  fences  is  to  prevent  collisions 
with  cattle  and  other  domestic  animals,  and  that  it  has  no  applica- 
tion to  ordinary  cases  in  which  an  individual  suffers  any  injury. 
The  statute  having  imposed  on  the  defendant  the  duty  of  making 
and  maintaining  the  fences,  and  defendant  having  wholly  failed  in 
its  duty  in  that  particular,  there  can  be  no  doubt,  we  think,  of  the 
liability  of  defendant  for  the  loss  of  the  horse,  if  there  was  no  such 
negligence  on  the  part  of  John  P.  Hynes  in  riding  the  horse,  as  ami 
where  he  did,  as  precludes  a  recovery:  C.  &  A.  B.  R.  Co.  v.  Utley, 
3lB  111.  411;  Wharton's  Law  of  Negligence,  Section  889,  second  edi- 
tion. 

In  the  Illinois  case,  the  mare  of  the  plaintiff  was  being  driven  at 
night,  and  becoming  frightened,  ran  away,  separated  herself  from 
the  vehicle,  and  was  found  the  next  morning  not  very  far  from  the 
point  where  she  took  fright,  dead  on  the  track  of  the  railroad.  The 
real  question  presented  by  the  evidence  in  the  case,  was,  whether 
the  cattle-guard,  at  the  crossing,  near  which  the  mare  was  killed, 
and  the  fences  along  the  line  of  the  road,  were  good  and  sufficient 
— the  court  holding  that  if  the  fence  or  cattle-guard  was  not  such  as 
the  law  required  at  the  point  where  the  mare  came  upon  the  rail- 
road, that  fact  alone  would  render  the  company  liable.  Precisely 
the  same  reason  that  made  the  company  liable  for  the  death  of  the 
mare,  would  have  made  it  liable  for  the  destruction  of  the  vehicle 
had  it  remained  attached  to  her  and  been  destroyed,  and  also  for 
the  death  or  injury  of  its  occupants.  So,  here,  if  John  P.  Hynes 
was  without  fault,  and  the  defendant  is  liable  for  the  loss  of  the 
horse  by  reason  of  its  failure  to  make  and  maintain  the  fence  re- 
quired by  the  statute,  no  reason  is  perceived  why  it  is  not  also  liable 
for  the  injury  to  the  boy  carried  on  the  back  of  the  runaway  horse. 
The  real  question,  therefore,  in  our  opinion  is,  whether  there  was 
such  contributory  negligence  on  the  part  of  the  boy  as  precludes  a 
recovery  for  the  injury  to  him  as  well  as  for  the  loss  of  the  horse. 
And  th^t  was  a  question  peculiarly  for  the  jury,  under  proper  in- 
structions from  the  court.  It  was  not  a  case  where  the  boy  was  so 
]»laiiily  guilty  of  contributory  negligence  us  that  the  court  would  bo 
j.^otiiied  in  saying  as  a  matter  of  law  that  he  could  not  recover,  nor, 
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on  the  other  hand,  was  the  court  justified  iaojistructing  the  jury,  as 
it  did,  that  if  the  boy  "was  riding  a  horse  wLi^h  he  had  reason  to 
believe  and  did  believe  to  be  gentle  and  not  airaid  of  the  cars,  on 
the  land  of  his  father,  when  the  horse  became  frightened  by  the 
cars  and  dashed  upon  the  track,  and  plaintiff  was  -stiuick,"  and  that 
if  defendant  had  built  and  maintained  the  fence  f^quired  by  the 
statute,  the  collision  would  not  have  occurred,  they  slioald  find  for 
the  plaintiff. 

There  was  also  error  on  the  part  of  the  court  in  charging  the  jury 
that  if  the  bojr  was  on  the  premises  of  his  father  '*  at  a  poia;{, where 
a  passing  tram  could  not  injure  him  upon  a  horse  he  was- accus- 
tomed to  ride,  and  believed  to  be  gentle  and  not  afraid  of  the  cars,, 
and  if  the  horse  became  alarmed  at  the  train  and  unmanagable  nn^t  . 
dashed  upon  the  track  with  him,  the  same  not  being  fenced,  wh6n' 
it  was  beyond  his  power  to  prevent  it  or  to  dismount,  then  I  charge" 
you  that  in  making  up  your  verdict  it  does  not  matter  whether  lie 
saw  or  heard  the  cars,  or  bell,  or  whistle  before  the  horse  becamo 
frightened  or  not."  By  these  instructions  the  court  virtually  took 
from  the  jury  the  determination  of  the  question  of  contributory 
negligence.  It  was  for  the  jury  to  say  whether  the  boy  exercised 
snch  ordinary^care  and  prudence  under  the  particular  circumstances 
of  the  case  as  would  reasonably  be  expected  of  him — regaitl,  of 
course,  being  had  to  his  age  and  condition.  Judgment  and  order 
reversed  and  cause  remanded  for  a  new  trial. 

McKiNSTRY,  J.,  concurred. 

McKee^  J.     I  concur  in  the  judgment. 


No.  7,771, 

'  Hynes  v.  S.  F.  &  N.  P.  R.  R.  Co. 

JDepartment  One,    Filed  June  4,  1884, 
JcDOMEKT  Bevebsed  ON  AUTHORITY  of  Hynes  V.  S.  F.  &  N.  P.  R.  R.  Co.,  ante. 

Appeal  from  a  judgment  of  the  superior  court  of  Sonoma  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying;  the 
defendant  a  new  trial.  The  facts  are  stated  in  the  opinion  in  Hynes 
T.  S.  P.  &  N.  P.  R.  R.  Co.,  ante. 

Lippett  and  Henlej/y  for  the  appellant. 
E,  L.  Whipple^  for  the  respondent. 

The  Court.  On  the  authority  of  Hynes  v.  S.  F.  &  N.  P.  R.  R. 
Co.,  No.  7,770,  judgment  and  order  reversed  and  cause  remanded 
for  a  new  trial. 


^ 
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No.  9,514. 

-.*V-  *   Heaid  V,  Hendy. 

*    •''J^epartment  One.    Filed  June  4$  1S84. 

Change  of  Venuev-Thk  Hearing  of  a  Motion  for  a  Change  op  Venue  to  the  county 
of  defendant's  resiiTeD^a/made  at  the  time  of  defendant's  appearance  and  demumnfr,  cannot 
l»c  postponed  bv  tTatL  'oourt  until  the.  defendant's  answer  is  iiled,  and  leave  grant^  to  the 
plaintiff  to  make'a^Tbss-motion  to  retain  the  case  on  the  ground  of  convenience  of  witnes^e^ 

Appeai;^  from  an  order  of  the  superior  court  for  El  Dorado  county. 
The  opinion  states  the  facts. 

W\.^l'H,  Eart,  for  the  appellant. 
Gscyrge  G,  Blanchard^  for  the  respondent. 

.  '.  The  Court.  The  action  was  brought  in  the  superior  court  of 
, ',  311"  Dorado  county.  Defendant  demurred  to  the  complaint,  and  at 
.  ■  the  time  he  appeared  and  demurred  (C.  C.  P.  396),  demanded  in 
'  writing  that  the  trial  be  had  in  San  Francisco,  the  proper  county. 
Upon  due  notice  plaintiff  moved  for  a  change  of  the  place  of  trial 
upon  affidavit  that,  at  the  commencement  of  the  action  and  after- 
wards, he  resided  in  the  city  and  county  of  San  Francisco,  and  no 
affidavit  denying  the  statements  of  defendant's  affidavit  was  filed  on 
the  part  of  plaintiff.  When,  on  the  twenty-seventh  of  October, 
1883,*  defendant's  motion  came  on  to  be  heard,  and  after  defendant  s 
counsel  had  read  the  papers  designated  in  his  notice  of  motion,  and 
•  the  court  had  sustained  an  objection  of  defendant  to  the  hearing  of 
a  cross-motion  by  plaintiff  to'  retain  the  cause  in  El  Dorado  **  for 
the  convenience  of  witness,*'  the  court  ordered,  "that  further 
hearing  of  defendant's  motion  be  postponed  until  defendant  files  his 
answer  to  plaintiff's  complaint,  and  that  plaintiff's  cross-motion  be 
heard  at  the  time  when  the  further  hearing  of  defendant's  motion  is 
is  heard,  and  that  said  motion  and  cross-complaint  may  be  brought 
on  for  final  hearing  upon  ten  days  notice  by  either  party." 

This  order,  in  its  legal  effect,  was  an  order  denying  defendant's 
motion  for  a  change  of  the  place  of  trial.  It  effectually  deprived 
him  of  his  right  to  have  his  demurrer  heard  in  San  Francisco:  Cook 
V.  Pendergast,  61  Cal.  72. 

The  order  of  the  twenty-seventh  of  October,  1883,  must  be  re- 
versed. 

As  the  court  erred  in  continuing  the  hearing  of  defendant's  motion 
until  he  should  file  an  answer,  and  as  it  appears  from  the  bill  of 
exceptions,  settled  and  certified  by  the  learned  judge  below,  that 
defendant,  on  the  seventeenth  day  of  November,  1883,  pursuant  to 
the  order  of  the  court,  ^'  was  compelled  to  and  did  serve  and  file  his 
answer,"  it  follows  that  the  order  of  January  18, 1884,  was  erroneous. 

Order  reversed. 
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No  8,230. 

Fabbington  r.  Brown  et  al. 

Department  One.    Filed  June  4-  1SS4. 

Restbainio  Exbcction  Sale— Allegation  of  Complaint. — A  complaint  in  an  action  to 
restrain  the  sale  of  the  plaintiff's  real  property  under  an  execution  Lssued  upon  a  judgment 
a^'ainst  her,  must  aver  tnat  th^  plaintiff  waa  neither  served  nor  appeared  in  the  action  in  which 
&uch  judgment  was  entered.  An  allegation  that  she  had  no  knowledge  of  such  judgment 
until  af  i^er  it  was  rendered  is  not  sufficient 

Appeal  from  a  judgment  of  the  superior  court  for  San  Joaquin 
county,  entered  in  favor  of  the  defendant.     The  opinion  states  the 

facts. 

/.  E.  Buddy  for  the  appellant. 

J.  C.  CampbeUy  for  the  respondent. 

The  Court. — The  appeal  is  from  a  judgment  rendered  on  failure 
of  plaintiff  to  amend  her  complaint,  after  an  order  of  coui't  sustain- 
ing a  demurrer  thereto  on  the  ground  that  the  complaint  does  not 
state  facts  constituting  a  cause  of  action. 

The  action  is  brought  to  enjoin  the  defendant  Brown,  a  constable, 
from  selling  certain  real  property  of  plaintiff  under  execution,  is- 
sued upon  a  judgment  rendered  and  entered  by  a  justice  of  the 
peace,  m  an  action  wherein  plaintiff  was  defendant,  and  the  present 
defendant,  Beiso,  was  plaintiff. 

There  is  no  averment  in  the  complaint  herein  that  copy  of  the 
original  complaint  filed  in  the  justice's  court,  as  well  as  copy  sum- 
mons, was  not  served  on  the  present  plaintiff,  nor  that  copy  of  the 
amended  complaint  in  the  action  in  the  justice's  court  was  not 
served  on  plaintiff,  or  on  Patrick  Farrington  (first  named  as  a  de- 
fendant in  that  action  in  the  amended  complaint),  nor  even  that  the  * 
plaintiff  or  Patrick  did  not  appear  and  answer  such  amended  com- 
plaint. For  aught  that  appears  in  the  present  complaint  the  cause 
was  triedy  in  the  justices  court,  upon  the  issues  made  by  the 
amended  complaint  and  the  answers  thereto  of  Patrick  Farrington 
aud  Bosana  Farrington — the  plaintiff  herein. 

This  possibility,  or  presumption,  is  not  removed  by  the  statement 
in  the  present  complaint  that  the  plaintiff,  Bosana,  had  no  ''knowl- 
edge "  of  the  justice's  judgment  for  more  than  thirty  days  after  its 
rendition.  There  is  no  legal  presumption  that  she  was  personally 
present  at  the  trial,  or  when  the  justice  rendered  or  entered  his 
judgment. 

Judgment  affirmed. 
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No.  0,201. 

Bookman  v,  Santa  Barbara. 

Department  One.    Filed  June  4^  1884. 

Santa  Barbara— Opening  Streets— Petition  for.— The  act  of  March  2C,  1878  (Stats. 
1877-rt,  p.  777),  authorizes  the  c(unmon  council  of  the  city  of  Santa  Barbara  t*-*  lay  out,  etc., 
any  one  street  between  certain  ttmniniy  upon  (presentation  of  a  petition  signed  bythe  oxniers 
representing  a  majority  of  the  frontage  uj>ou  the  proposed  improvement."  Tlio  act  dj^-s 
«( t  contemplate  the  presentation  in  one  petition  of  a  prayer  or  demand  for  the  improvemoLt 
or  laying  out  of  n^ore  than  one  street,  nor  empower  the  council  "to  open,  extend,  widen, 
straighten,  or  close  up"  a  great  number  of  streets  in  one  proceeding.  Even  if  it  iiofm  such 
l>etitit:n  must  have  been  signed  by  the  owners  of  a  maiority  of  the  frontage  upon  each  sepa- 
rate street.  Thi3  power  of  the  council  to  act  depended  upon  the  presentation  of  a  petition 
such  as  the  law  requires. 

The  Same— Unconstitutionality  of  Act.— Such  act  is  unconstitutional  and  void,  because 
it  makes  no  provision  for  any  process  or  notice  to  be  served  upon  the  (persons  whose  property 
id  Ui  be  charged  with  the  assessments. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Barbara 
county,  entered  in  favor  of  the  plaintiff.  The  opinion  states  the 
facts. 

Thomas  F,  McNidta,  for  the  appellant. 
Hall  (Sc  Requa  and  Huse,  for  the  respondent. 

The  Court.  1.  The  act  of  March  26,  1878,  statutes  1877-8,  p. 
777,  authorizes  the  common  council  of  the  city  of  Santa  Barbara  to 
lay  out,  etc.,  any  ojie  street  between  certain  termini,  upon  presenta- 
tion of  a  petition  signed  by  the  owners  representing  a  majority  of 
the  frontage  *'  upon  the  proposed  improvement."  The  act  does  not 
contemplate  the  presentation  in  one  petition  of  a  prayer  or  demaml 
for  the  improvement  or  laying  out  of  more  than  one  street,  nor 
empower  the  council  "to  open,  extend,  widen,  straighten,  or  close 
up"  a  great  number  of  streets  in  one  proceeding. 

Such  is  not  the  ordinary  meaning  of  the  language  of  the  act.  and 
a  construction  which  would  give  legality  to  proceedings  like  those 
reviewed  by  the  superior  court  herein,  would  lead  to  complications 
well  illustrated  by  the  history  of  the  present  case. 

2.  Even  if  it  should  be  conceded  that  the  act  authorizes  the  clos- 
ing of  a  number  of  streets,  greater  than  one,  and  the  opening,  or 
straightening,  or  widening  of  other  streets,  in  one  proceeding,  it 
requires  a  petition  to  be  presented,  signed  by  owners  of  a  raajorily 
of  the  frontage  upon  each  separate  street.  Otherwise  it  migbt 
happen  that  a  street  would  be  opened  against  the  wish  of  every  one 
of  the  owners  of  property  fronting  on  that  street. 

3.  The  power  of  the  council  to  act  depended  upon  the  presenta- 
tion of  a  petition  such  as  the  act  requires. 

4.  We  agree  with  the  court  below  that  the  act  of  March  2C,  1878, 
is  unconstitutional  and  void.  It  provides  for  no  process  or  notice 
to  be  served  upon  the  persons  whose  property  is  to  be  changed  with 
assessments.  The  only  provision  as  to  notice  is:  "The  commis- 
sioners shall  give  notice  of  the  time  and  place  where  thej  will  pro- 
ceed to  examine  the  property  ^o  be  affected  by  such  improve  inents,  by 
an  advertisement  in  one  newspaper  published  in  said  city  uuchtlino 
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not  to  be  more  than  ten  days  after  the  day  when  said  notice  shall  first 
be  published:"  Sec.  1.  Conceding  (for  the  purposes  of  this  opinion 
onhj)  that  a  time  not  more  than  ten  days  must  be  at  least  one  day — 
and  that  a  law  which  provided  for  but  one  day's  publication  of  notice 
would  not  be  held  obnoxious  to  tbe  objection  that  it  practically 
deprives  the  citizen  of  all  notice — the  act  we  are  analyzing  provides 
for  DO  notice  at  all  addressed  to  any  particular  person  or  class  of 
persons,  or  which  would  inform  any  particular  person  that,  on  failure 
of  appearance,  any  burden  would  be  imposed  upon  him,  or  his  prop- 
erty. 

It  will  be  observed,  the  act  neither  fixes  the  boundaries  of  an 
assessment  district  nor  authorizes  the  common  council  to  fix  them. 
That  power  is  conferred  upon  the  commissioners,  to  be  appointed 
bv  the  council,  who  are  to  determine  the  limits  of  the  assessment 
district  when  they  shall  have  ascertained  what  property  will  be  ben- 
efited by  the  **  improvement."  It  is  possible,  if  the  commissioners 
were  authorized  to  fix  the  limits  of  the  assessment  district,  finally  or 
conditionally,  in  the  first  instance,  and  then  to  give  notice — even  by 
publication — to  the  owners  of  property  within  the  district,  the  pro- 
cess would  be  sufficient.  But  the  act  provides  only  for  notice,  at 
most,  to  all  property -owners  in  Santa  Barbara.  ^^  ho  can  know  that 
his  property  may,  by  the  commissioners,  be  deemed  to  bo  benefited 
by  the  proposed  improvements  ?  The  commissioners  are  only 
required  to  give  notice  to  the  world  that  at  a  certain  time  and  place 
**they  will  proceed  to  examine  the  property  to  be  afl'ected.*'  And 
having  given  notice  of  an  intention  to  examine  the  property  to  be 
affected,  the  law  provides  that,  at  the' time  and  place  mentioned  in 
the  notice,  they  shall  **  proceed  to  examine  the  land  and  improve- 
ments to  be  effected  (affected)  by  the  proposed  improvement,  and 
shall  first  ascertain  the  amount  of  damages  to  be  sustained,  the 
names  of  the  ownera  of  the  property  to  be  damaged,  and  the  amount 
to  be  paid  to  each  of  such  owners  thereof.  They  shall  then  assess, 
vpon  the  property  to  he  bene^ed  by  such  improvement,  a  sufficient 
sum  to  pay  the  whole  amount  of  said  damages,  and  the  fees  of  said 
commissioners,  and  shall  apportion  the  same  among  the  owners  of 
the  several  parcels  of  property  to  be  thus  benefited  in  proportion 
to  the  amount  of  benefits  to  accrue  to  each." 

Can  it  be  said  that  the  scheme  provides  any  notice  to  those  who 
own  property  within  the  limits  of  an  assessment  district  not  estab- 
lished wnen  the  only  notice  is  given  ? 

Judgment  affirmed. 
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No.  8,896. 

Meter  v.  Brown. 

Jr*  Bank.    Filed  June  4, 1884.  .    , 

Sacrau ENTO  Bonds — MAxnAMUS — Ordered  that  a  writ  of  mandate  LBsne  to  the  ixuinicipalitT 
of  Sacramento  and  its  author! tiea  annually  to  levy  and  collect  for  municipal  purposes  ou  all 
real  aTid  personal  property  within  the  city  limits,  except  such  as  are  exempt  by  law,  a  tax  of 
one  hundred  cents  on  the  one  hundred  dollars,  and  that  fifty-five  per  cent,  of  the  revenue  thu:* 
d  rived  within  the  city  limits  for  municiDal  purposes  be  set  apart  and  appropriated  to  an  in- 
terest and  sinking  fund,  to  be  applied  to  the  annual  interest  and  final  redemption  of  tbeboniU 
issut  d  for  the  city  indebtedness,  in  accordance  with  the  act  of  the  legislature  of  the  state, 
adopted  April  24, 1858. 

Petition  for  a  writ  of  mandate.    The  facts  are  stated  in  the  former 
opinion  reported  in  12  P.  G.  L.  J.  153. 

Bosenbum  &  Schedine  and  Benson,  for  ihe  petitioner. 
Anderson  and  McKune  &  Gexyrge,  for  the  respondent. 

The  Court.  We  are  satisfied  with  the  opinion  delivered  when 
this  case  was  considered  on  demurrer  to  the  petition :  12  Pac.  G.  L. 
J.  153.  The  views  then  expressed  are  decisive  of  the  case  as  now 
presented,  in  favor  of  the  petitioner.  It  is  therefore  ordered  that  a 
writ  of  mandate  issue  to  the  municipality  and  its  authorities  an- 
nually to  levy  and  collect  for  municipal  purposes  on  all  real  aud 
Eersonal  property  within  the  city  limits,  except  such  as  is  exempt 
y  law,  a  tax  of  one  hundred  cents  on  the  one  hundred  dollars,  and 
that  fifty-five  per  cent,  of  the  revenue  thus  derived  within  the  city 
limits  for  municipal  purposes  be  set  apart  and  appropriated  to  an 
interest  and  sinking  fund,  to.  be  applied  to  the  annual  interest  and 
final  redemption  of  the  bonds  issued  for  the  city  indebtedness,  in 
accordance  with  the  act  of  the  legislature  of  the  state  adopted  April 
24, 1858. 


No.  8,088. 

CoGEBiLL  tf.  Hall. 

Dtpartmsnt  One,    Filed  June  6,  ISS4. 

Deceit— Statute  op  Limitations — Promissory  Note.— The  maker  of  a  promiasoiT  note 
who  falsely  and  fraudulently  induces  the  holder  thereof  to  surrender  its  poeaession,  for  the 
purpose  of  preventing?  an  action  thereon,  i^  liable  for  such  deceit,  although  the  statute  of 
limitations  has  run  against  the  note  at  the  time  when  such  action  is  brought. 

Appeal  from  a  judgment  of  the  superior  court  of  Sonoma  county, 
entered  in  favor  of  the  defendant.     The  opinion  states  the  facts. 

Whipple  &  Oates,  for  the  appellant. 

Oeorge  A.  Johnson,  for  the  respondent. 

McKee,  J.  The  action  in  hand  was  brought  under  sections 
1709-10  of  the  civil  code,  to  recover  damages  for  a  deceit.  There 
was  a  demurrer  to  the  complaint  which  the  court  sustained  upon  the 
ground  that  the  complaint  did  not  contain  facts  sufficient  to  consti- 
tute a  cause  of  action. 
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The  statement  shows  that  on  the  3cl  day  of  April,  1880,  the  plain tiflf, 
being  the  owner  and  holder  of  a  promissory  note  made  by  the  defend- 
ant, demanded  of  him  immediate  payment  of  a  balance  of  principal 
and  interest  due  apon  it.  The  defendant  was  not  ready  to  pay,  but 
Le  promised  the  plaintiff,  if  she  would  let  him  take  the  note  home 
with  him,  he  would  compute  the  amount  due  upon  it,  and  would  next 
day  renew  it  with  security  or  return  it.  Upon  this  promise  thfe 
plaintiff  handed  the  note  to  the  defendant,  who,  instead  of  renewing 
it  next  day  or  returning  it,  as  he  had  promised,  kept  it  until  the 
statute  of  limitations  barred  an  action  upon  it  and  then  refused  to 
pay  because  it  was  barred  by  the  statute. 

It  is  charged  that  the  defendant  when  he  made  the  promise  intended 
not  to  perform  it,  but  made  it  falsely  for  the  purpose  of  deceiving 
the  plaintiff,  getting  possession  of  the  note,  and  preventing  the 
plaintiff  from  sueing  upon  it. 

This  was  a  sufficient  statement  of  a  cause  of  action. 

A  fraudulent  promise  which  induces  a  person  to  act  in  such  a  way 
as  to  affect  his  legal  right,  or  to  alter  his  position  to  his  injury  or 
risk,  is  actionable  under  sections  1,709-10,  C.  0. 

Judgement  reversed  and  cause  remanded  with  direction  to  the 
court  beloTV  to  overrule  the  demurrer. 

Hoss,  J.,  and  MgKinstby,  J.,  concurred. 


No.  6,976. 

Lyon,  Administrator  &c.  v.  Petty  et  al. 

Department  One,    Filed  June  6, 1884, 

Caoss-DiMAifDS— Set-Ofp — Compensation— Foreclosure  op  Mortoaoe.— In  an  action 
by  an  administrator  to  foreclcrae  a  mortgage  which  matured  after  the  death  of  his  intestate 
a  crosA  dem^uid  in  f&vor  of  the  mortgagor  and  against  such  intestate,  which  was  due  and  pay- 
able at  the  time  of  the  intestate's  death,  cannot  be  set  off  as  a  compensation  of  the  mortgage 
debt,  nor  can  such  cross  demand  be  so  set  off  if  the  same  ia  barred  by  the  statute  of  limita- 
tions at  the  time  of  the  commencement  of  the  foreclosure  suit. 

Counter-claim — ^Assignment  of  Notes.— Promissory  notes  assigned  before  maturity,  may 
be  pleaded  as  a  counter  claim  by  the  assignee,  if  there  is  an  existing  cause  of  action  upon 
them  at  the  commencement  of  the  plaintiff's  action.  If  assigned  after  maturity  the  assignee 
takes  them  subject  to  all  existing  etmities  between  the  maker  and  payees.  Under  such  cir- 
( Jmstances  they  would  not  be  the  suoject  of  a  counter  claim,  and  as  such  could  not  be  pleaded 
under  section  438  of  the  code  of  civil  procedure. 

Appeal  from  a  judgment  of  the  fifth  district  court  for  San  Joaquin 
county,  entered  in  favor  of  the  defendant.  The  opinion  states  the 
facts. 

Budd  &  Buddy  for  the  appellant. 

Byers  &  Elliott^  for  the  respondents. 

McKee,  J.  On  February  26th,  1876,  Kate  Eodgers  died  intes- 
tate. At  the  time  of  her  death  she  was  owner  and  holder  of  a  prom- 
issory note  for  $3,0:;0,  dated  December  20th,  1875,  and  due  and 
payable,  with  interest  at  ten  per  cent,  per  anDuin,  two  years  after 
date;  payment  of  which  was  secured  by  a  mortgage  upon  real  estate. 
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The  note  matured  December  20th,  1877, — nearly  twenty  months 
after  the  death  of  its  owner  and  holder, — and  the  administrator  of 
her  estate,  on  March  29th,  1879,  commenced  the  action  in  hand  lor 
foreclosure  of  the  mortgage  to  satisfy  the  same. 

To  the  complaint  in  the  action  the  defendant  answered  that,  at  the 
death  of  said  intestate,  he  was  the  owner  and  holder  of  four  promis- 
sory notes  against  her,  one  for  the  sum  of  $2,000,  due  and  payable 
January  13th,  1875,  another  for  the  sum  of  $192,  due  and  ])ajabl6 
May  1st,  1875,  another  for  the  sum  of  $180,  due  and  payable 
August  1st,  187.^,  and  the  fourth  for  the  sum  of  $300,  due  and  pay- 
able February  18th,  1876,  each  bearing  interest  at  the  rate  of  one 
per  cent,  per  month  from  maturity  until  paid,  except  the  note  for 
$2000,  which  bore  interest  at  the  rate  of  one  and  a  quarter  per  cent 
per  month  from  its  date,  payable  semi-annually;  and  he  asked  as 
relief,  that  the  said  notes,  as  they  existed  on  the  day  of  her  death, 
be  set  off  against  his  nojte  in  suit,  and  that  the  two  demands  be  com- 
pensated. 

The  defense  invoked  by  the  answer  is  not  founded  upon  the  notes 
as  claims  against  the  estate;  they  have  never  been  presented  to  the 
administrator  of  the  estate  for  allowance  or  rejection  as  required  by 
law,  for  payment  of  debts  due  by  the  estate,  in  the  course  of  admin- 
istration. But  the  right  asserted  is  this,  that  the  notes  constituted 
demands  against  the  intestate  on  the  day  of  her  death;  and  thut 
without  verifying  and  presenting  them  for  allowance  or  rejection  as 
claims  against  her  esta-te,  he,  as  the  owner  and  holder  of  the  same 
on  that  day,  had  the  right  to  use  them  as  compensation  of  the  mort- 
gage debt  which  he  then  owed  to  her.  This  right  is  claimed  upon 
section  440  of  the  code  of  civil  procedure.     The  section  provides: 

*'  Where  cross-demands  have  existed  between  persons,  under  such 
circumstances  that  if  one  had  brought  an  action  against  the  other,  a 
counter-claim  could  have  been  set  up,  the  two  demands,  so  far  as 
they  equal  each  other,  shall  be  compensated;  and  neither  can  bo 
deprived  of  the  benefit  thereof  by  the  assignment  or  death  of  the 
other." 

Under  this  section  cross-demands,  as  the  subject  of  set-off,  must 
be  of  such  a  nature  as  to  constitute  a  counter-claim.  A  counter- 
claim is  what  the  law  declares  it  to  be.  Section  438,  C.  C.  P.,  de- 
clares that  the  counter-claim,  mentioned  in  section  437,  must  be 
one  existing  in  favor  of  a  defendant  and  against  a  plaintiff,  between 
whom  a  several  judgment  might  be  had  in  the  action^  and  arising 
out  of  one  of  the  following  causes  of  action : 

1.  A  cause  of  action  arising  out  of  the  transaction  set  forth  in  the 
complaint  as  the  foundation  of  the  plaintiff's  claim,  or  connected 
with  the  subject  of  the  action. 

2.  In  an  action  arising  upon  contract;  any  other  cause  of  action 
arising  also  upon  contract  and  existing  at  the  commencement  of  the 
action. 

This  section,  438,  and  section  440,  0.  0.  P.,  are  the  counterparts 
of  sections  47  and  48  of  the  old  practice  act,  under  which  it  was 
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Leld  in  Naglee  v.  Palmer,  7  Cal.  543,  Eussel  v.  Conway,  11  id.  93, 
aiid  Hobbs  v.  Duff,  23  id.  596,  that  a  demand  to  be  used"  to  compen- 
sate another  must  be  such  as  would  constitute  the  subject  matter  of 
tlio  statutory  counter-claim ;  and  that  the  statutory  counter-claim 
iliffers  from  the  equitable  right  of  set  oflF,  which  requires  some  pecu- 
liar circumstances  based  upon  equitable  grounds,  such  as  fraud, 
insolvency,  or  the  like,  to  warrant  the  interference  of  the  court. 

Both  the  statutory  and  the  equitable  right,  however,  are  founded 
in  the  idea  that  mutual  existing  indebtedness,  arising  out  of  con- 
tracts between  parties  to  the  record,  create  a  compensation  or  pay- 
ment of  both  demands  so  far  as  they  equal  each  other.  But  under 
the  code  the  two  demands  must  be  mutual  and  co-exist  as  separate 
causes  of  action  at  the  commencement  of  the  action  upon  the  prin- 
cipal demand. 

In  this  case  the  demands,  as  enforceable  causes  of  action,  did  not 
co-exist,  neither  at  the  time  of  the  death  of  Kate  Bodgers,  norattho 
commencement  of  the  action  against  the  defendant  by  her  adminis- 
trator. They  did  not  at  the  time  of  her  death,  because  the  mort- 
pa<»e  debt,  which  was  the  subject  matter  of  the  action,  didnotmaturo 
until  twenty  months  after  her  death;  and,  at  the  day  of  her  death, 
there  was  no  cause  of  action  upon  it.  Nor  did  they  at  the  com- 
mencement of  the  action  by  the  administrator,  because  at  that  time, 
the  time  of  the  statute  of  limitations  had  run  upon  the  $2,000  note 
in  the  hands  of  defendant,  and  the  cause  of  action  upon  it  was 
barred.  Being  barred  by  the  statute  at  the  commencement  of  the 
action  upon  the  principal  claim,  it  did  not  constitute  a  cause  of  action 
existing  at  the  commencement  of  the  action  upon  which  a  counter- 
claim was  maintainable:  Bellease  v.  Thompson,  33  Cal.  495;  Stod- 
Jard  V.  Treadwell,  26  id.  310;  Paige  v.  Carter,  1  W.  0.  Rep.  553; 
Carpentier  v.  City  of  Oakland,  30  Cal.  339. 

Besides,  while  the  ansVer  sets  forth  facts  which  show  that  the  de- 
fendant came  to  the  possession  of  tho  four  promissory  notes  by  as- 
signment, it  does  not  set  forth  facts  which  show  taken  they  were 
assigned  to  him.  After  setting  forth  the  execution  and  delivery  of 
the  notes  by  the  maker  and  the  times  of  their  maturity  and  their 
non-payment,  it  is  averred  that  they  were  assigned  before  the  death 
of  the  maker;  but  whether  before  or  after  the  maturity  of  tho  notes 
»loes  not  appear.  If  the  notes  were  assigned  before  maturity,  they 
would  have  constituted  the  subject  matter  of  a  counter-claim,  if  a 
cause  of  iiction  could  have  been  jjredicated  upon  them  at  tho  com- 
mencement of  the  plaintiff's  action.  But  if  after  maturity,  tho 
assignee  took  them  subject  to  all  existing  equities  between  the  maker 
and  tho  payees;  and  under  such  circumstances  they  would  not  bo 
tie  subject  of  a  counter-claim,  and  as  such  could  not  bo  pleaded 
under  section  438  of  tho  code  of  civil  procedure.  '*  To  allow  a  set- 
off in  such  a  case,"  said  the  court  in  Duff  v.  Hobbs,  19  Cal.  659, 
'I  would  be  in  conflict  with  the  provisions  of  section  47,"  (now  sec- 
tion 438,  Sffpra)y  ''hence  it  has  been  decided  that  in  such  a  case  iho 
set-off  cannot  be  pleaded  as  a  counter-claim,  but  must  be  set  up  as 
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an  equitable  defense,  on  the  ground  that  the  assignee  takes  the 
demand  subject  to  an  existing  equity:"  Ferreira  v.  Depeu,  i  Abb., 
Pr.  Eep.  131. 

It  follows  that  the  answer,  as  a  pleading,  was  defeotiye,  and  the 
eourt  should  have  sustained  the  demurrer  to  it. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 

Boss,  J.,  and  MoKiNSTRy,  J.,  concurred. 
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The  Code  Summons.  A  practical  treatise  on  the  code  summons,  and  the 
mode  of  serving  it,  as  prescribed  by  the  civil  codes  of  Colorado, 
Wyoming,  Kansas,  Nevada,  Nebraska  and  other  states,  with  copious 
and  accurate  forms  for  the  use  of  attorneys,  clerks  of  courts  and 
sheriffs,  in  preparing  and  serving  same.  By  John  C.  Fitnam,  of 
the  Colorado  Bar.     Published  by  the  author:   Denver,  Colo.,  1883. 

The  object  of  this  work  is  accurately  described  by  the  foregoing  des- 
cription taken  from  its  title  page.  It  is  a  compilation  of  the  statutory 
provisions,  and  decisions  regulating  and  interpreting  the  form  of  the 
suiflmons,  the  manner  of  its  service,  by  whom  service  can  be  made,  the 
return  and  proof  of  service.  The  necessary  steps  to  be  taken 
in  order  to  secure  a  service  by  publication,  are  considered  at 
length.  Strangely  enough,  the  author  has  nowhere  stated, 
in  this  connection,  the  effect  of  the  decision  of  the  supreme  court 
of  the  United  States  in  Pennoyer  v.  Neflf,  95  U.  S.  714,  and  the  limitations 
thereby  imposed  upon  the  jurisdiction  of  the  state  courts,  where  an  at- 
tempted service  of  summons  by  publication  has  been  had,  and  the 
defendant's  property  has  not  been  attached.  He  seems  to  leave  it  to  be 
inferred  that  a  publication  of  summons  against  a  non-resident  defendant, 
is,  in  all  instances,  sufficient  to  give  the  court  jurisdiction.  This  is  a 
great  error,  which  practitioners,  relying  upon  this  book,  would  do  well 
to  guard  against.  The  work  is  well  printed  and  conveniently  arranged. 
The  forms  are  appropriate  for  use  in  any  state,  where  the  statutory*  pro- 
visions are  substantially  the  same  as  those  of  Colorado.  At  the  head  of 
each  form  is  an  announcement  that  the  same  is  copyrighted,  and  that  blank 
forms  are  published.  If  the  author  iiitends  by  this  to  deny  to  the  profes- 
sion the  nise  of  the  forms  contained  in  his  book  its  efficacy  would  be 
greatly  and  justly  lessened. 
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Hirscbl's  Law  op  Fbaternities  and  Societie8. — The  Law  of  Fraternities 
and  Societies.  A  book  of  interest  to  Masons,  Odd  Fellows,  Red  Men, 
Druids,  Chosen  Friends,  Foresters,  Knights  of  Pythias,  members  of 
A.  0.  IF.  W.,  Royal  Arcanum,  K.  of  H.,  L.  of  H.,  and  of  all  similar 
organizations,  with  special  reference  to  their  insurance  feature.  By 
A.  J.  Hirschl,  of  the  Davenport,  Iowa,  Bar.  William  H.  Stevenson, 
St.  Louis,  Mo. :  1883. 

This  work  was  not  intended  to  be  an  exhaustive  treatise.  The  author 
states  his  object  as  being  ''  to  bring  into  compact  form  cases  decided  in 
the  courts  of  this  country  in  relation  to  the  various  bodies  named  on  the 
title  page,  and  the  efiEbrt  was  made  to  write  it  in  such  a  manner  that  the 
book  can  readily  be  understood  by  members  of  these  societies,"  and  by 
lajmen  in  general.  To  this  end  the  facts  of  the  cases  cited  and  extracts 
therefrom  have  been  given  at  length,  for  the  benefit  of  those  not  having 
access  to  law  libraries.  All  the  cases  in  which  societies  are  involved  are 
not  given.  Only  those  cases  which  deal  with  some  phase  peculiar  to  such 
bodies  are  included.  The  author  has  not  divided  his  work  into  many 
subdivisions  or  chapters.  Its  limited  size  rendered  unnecessary  such  an 
arrangement.  The  cases  in  which  the  nature  of  such  bodies  are  con- 
sidered are  placed  first.  Under  this  head  the  author  asks  and  answers 
the  questions:  Are  such  bodies  co-partnerships?  are  they  public  chari- 
ties? or,  are  they  insurance  companies?  The  personal  liability  of  the 
memhers  comes  next.  Then  follows  a  discussion  of  the  insurable  fea- 
tores  of  such  societies;  and,  lastly,  questions  affecting  their  jurisdiction 
to  manage  their  own  affairs;  how  and  when  they  may  be  made  the  sub- 
ject of  litigation,  and  proceedings  for  the  expulsion  of  members.  HPhis 
work,  although  not  containing  quite  seventy  pages  of  text,  seems  par- 
ticularly useful  for  the  purposes  for  which  it  was  intended.  The  index 
renders  its  contents  easily  accessible. 
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NOTES. 


In  speaking  of  the  death  of  Mr.  Charles  D'Conor,  the  New  York  Daily 
Itegister  appropriately  says: 

**  Mr.  O'Conor's  influence  upon  the  bar  itself  "was  probably  far  larger 
than  he  was  aware  of,  and  those  who  were  subject  to  it  were  not  con- 
scious how  cogent  that  influence  was  upon  themselves.  He  presented 
himself,  whether  in  the  courts  or  in  consultation,  or  in  his  opinions,  as 
the  very  embodiment  of  thorough-going  and  genuine  legal  acumen  and 
logic.  He  combined  in  an  admirable  degree  the  heartiest  identification 
of  the  advocate  and  his  cause — of  the  counsel  and  his  client  —together 
with  the  utmost  independence  and  persistence,  in  professional  duty,  to 
the  truth;  and  it  was  thege  qualities,  we  take  it — each  one  of  them 
uncommon  enough  in  the  high  degree  in  which  he  manifested  them, 
and  rare  indeed  in  the  combination — which  gave  him  pre-eminence 
at  the  bar.  There  are  other  men  among  us  of  equal  intellectual  power; 
there  are  others  of  equal  learning;  there  are  those  whose  devotion 
to  the  interests  of  the  client  are  as  unreserved  as  his  ever  was;  there  are 
those  whose  sincerity  and  genuiness  are  equally  frank  and  absolute,  but  we 
know  of  no  one,  wiihin  this  generation  who  has  shown  better  and  for  a 
ionger  period  how  to  maintain  each  one  of  these  qualities  at  its  height 
without  reducing  or  marring  the  others.  We  are  often  shown  the  Talne 
of  learning  and  zeal  under  circumstances  when  its  value  is  reduced  by 
unscrupulousness  and  unfairness;  we  are  often  shown  the  value  of  fair- 
ness and  truthfullness  when  reduced  by  lack  of  the  force  which  indefati- 
gable loyalty  to  a  client  gives.  Mr.  O'Conor  was  a  constant  illustration 
to  the  younger  members  of  the  bar  of  what  may  be  accomplished  when 
the  cause  of  clients,  once  espoused,  calls  forth,  irrespective  of  pecuniary 
expectations,  indefatigable  effort,  under  control  of  a  strong  sense  of 
honor. 

''  The  traditions  of  the  bar  in  these  respects,  some  seem  to  think,  are 
decaying;  but  we  believe  that  the  example  of  Mr.  O'Conor  and  others 
who,  in  various  forms  and  with  equal  usefulness,  are  pursuing  the  same 
methods,  are  more  widely  respected  than  one  might  imagine  is  generally 
supposed,  if  recent  popular  utterances  respecting  the  profession  are  a 
guide.  Certainly  the  influence  wlich  an  adherence  to  those  honorable 
traditions  gives  to  the  practitioner  was  never  more  marked  than  now; 
the  suspicion  which  unworthy  disregard  of  them  raises  was  never  more 
distinctly  felt,  and  the  universal  respect  with  which,  not  only  the  pro- 
fession, but  the  public  at  large  unite  in  observing  the  last  honors  which 
can  be  paid  to  the  departed  leader  of  our  bar,  attest  alike  the  genuine- 
ness of  his  character  and  the  influence  which  it  has  exerted." 
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RIPARIAN  RIGHTS— THE  WEST  COAST  DOCTRINE. 

(Continued,) 

BiPAELkK   PbOPBIBIOBS   AND  RiFARIAN   RlOHTS  ON   PRIVATE   StBBAMS. 


In  concluding  our  articles  upon  Water  Rights  in  the  Pacific  communi- 
ties, we  purpose  to  offer  a  few  observations  or  suggestions  concerning 
the  legislation  which  should  be  enacted  in  the  states  of  California  and 
Nevada,  for  the  more  complete  regulation  and  protection  of  these  rights. 
We  have  already  given  a  full  synopsis  of  the  statutory  systems  adopted 
in  all  the  other  states  and  territories  of  the  Pacific  Coast  embraced  within 
our  general  review;  and,  as  before  stated,  we  shall  enter  into  no  discus- 
aoQ  of  these  statutes.  As  those  states  and  territories  become  more  set- 
tled by  an  agricultural  population,  the  practical  effect  of  their  legislative 
methods  will  become  known,  and  some  satisfactory  judgment  can  be 
formed  as  to  their  efficacy.  At  present,  any  discussion  of  them  might 
be  regarded  as  speculative,  although  the  results  which  they  must  inevit- 
ably produce  are,  in  our  opinion,  perfectly  clear.  Confining  ourselves, 
therefore,  to  the  two  states  of  California  and  Nevada,  if  we  are  correct 
ia  our  conclusions  concerning  the  rights  of  private  riparian  proprietors 
upon  natural  streams,  and  especially  upon  their  right  to  use  the  waters 
thereof  for  purposes  of  irrigation,  it  is  plain  that  some  legislation  is 
needed,  not  to  define  and  establish  the  rights,  but  to  protect  and  regu- 
late their  exercise  within  certain  limits.  Assuming  as  true,  what  we 
think  has  been  shown  to  be  established  by  judicial  authority,  that  the 
general  common  law  doctrines  on  the  subject,  apply  to  and  determine 
the  rights  of  private  riparian  proprietors,  those  doctrines  are  sufficient 
of  themselves  to  regulate  the  use  of  water,  by  private  riparian  proprie- 
tors, for  all  other  ordinary  purposes  except  that  of  irrigation.  The  com- 
mon law  rules  concerning  the  use  of  water  for  milling  and  manufactur- 
ing purposes,  and  for  all  those  purposes  termed  natural, — domestic  and. 
household  consumption,  and  the  watering  of  stock, — are  simple,  plain, 
equitable,  and  just.  No  fault  has  ever  been  found  with  their  practical 
operation;  they  are  suited  to  all  communities  and  circumstances;  no* 
l^slation  is  needed  to  render  them  effective;  any  legislation  interfering; 
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with  their  free  control  would  be  injurious.     With  irrigation  the  case  is 
otherwise.     The  use  of  the  waters  of  natural  steams  for  irrigation  is,  in 
many  respects,  the  most  important  of  all  possible  uses,  in  these  states. 
Without  irrigation  the  agricultural  resources  of  the  soil  cannot  be  devel- 
oped; with  a  BuflScient  supply  of  water  for  irrigation,  there  are  hardly 
any  accessible  portions  of  these  states  which  cannot  be  made  profitbbly 
productive.      The  problem    is,  to  benefit  as  large   a  portion  of  the 
agricultural  population  as  possible,  by  affording  the   means  of  irri- 
gating   their   lands,   without  invading  and  violating   the  private  nat- 
ural   rights  of    any    class    of    proprietors.      The    use   of    water  for 
purpose    of    irrigation   is  practically  unknown   to   the    common  law. 
While   the   equitable   principles  of  the  common  law  may,  without  any 
alteration,  comprehend  the  use  of  water  for  purposes  of  irrigation,  yet 
the  special  rules  developed  by  common  law  courts  from  those  principles, 
have  not  dealt  with  irrigation.     In  applying  these  established  doctrines 
of  the  common  law  to  the  use  of  water  for  irrigation,  the  aid  of  statu- 
tory' legislation  is  clearly  needed.     If  the  rights  of  the  private  riparian 
proprietors  upon  the  same  stream  to  use  its  water  for  irrigation,  were 
correctly  stated,  in   our   last   article,  it  is  plain  that  some    practical, 
simple,  and  comprehensive  method  is  necessary  to  settle  authoritatively 
the  relative  rights  of  all  the  proprietors  upon  any  particular  stream,  and 
the  relative  amounts  or  proportionate  quantities  of  its  water  which  they 
are  all  entitled  to  take  and  consume.     The  general  doctrine  that  each  is 
only  entitled  to  the  excess  over  and  above  that  which  all  the  others  are 
entitled  to  take,  is  simply  the  foundation.     How  that  excess  is  to  be 
actually  ascertained  and  apportioned  to  each  riparian  proprietor  before 
he  takes  the  water  from  the  stream  y  is  the  difficulty;  and  it  is  a  difficulty 
which  can  only  be  obviated  by  statutory  legislation.     Adopting  the  equit- 
able doctrines  of  the  common  law  as  its  basis,  the  sole  purpose  of  the 
legislation  should  be  to  furnish  a  practical  mode  by  which  these  doc- 
trines can  be  applied  to  the  use  of  water  for  the  irrigation  of  lands.  To 
this  end  the  provisions  of  the  statute  should  not  consist  of  vague  gene- 
ralities, merely  defining  some  general  rights,  and  leaving  all  the  practi- 
cal working  and  effects  of  the  system  to  be  settled  by  a  long  series  of 
judicial  decisions.     They  should  be  detailed,  specific  and  minute.     The 
statute  should  be  most  carefully  drawn  so  as  to  provide  a  plain,  certain, 
inexpensive  and  practical  system  regulating  the  exercise  by  every  ripa- 
rian proprietor  upon  any  stream,  of  his  right  to  use  the  waters  thereof 
for  purposes  of  irrigation;   distermining   the  relative   amounts   of  the 
water  to  which  all  of  the  proprietors  are  entitled  under  every  condition 
of  circumstances;   the  proportionate  amounts  when  the  whole  flow  of 
the  stream  is  not  sufficient  to  furnish  a  full  supply  to  all;  the  times  and 
order  in  which  the  water  may  be  taken,  and  all  other  similar  matters. 
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The  statutory  provisions  should  be  so  clear  and  definite  that  there  could 
k'  no  reasonable  doubt  as  to  the  extent  of  each  proprietor's  right  under 
any  ordinary  circumstances;  and  they  should  give  a  simple  and  effective 
means  of  enforcing  these  rights  and  regulating  their  exercise,  through 
the  interpretation  of  local  agents  or  officials  representing  the  whole 
body  of  riparian  proprietors  upon  any  particular  stream,  without  the 
necessity  of  a  resort  to  the  courts  and  to  actions  for  damages  or  for 
injunctions,  as  the  only  means  of  protecting  the  rights  or  preventing 
their  invasion. 

Without  dwelling  any  further  upon  its  external  form,  we  proceed  at 
once  to  the  most  important  inquiry,  What  should  be  the  essential  nature 
of  this  legislation  ?  We  submit,  as  its  fundamental  conception,  that  such 
legislation  should  recognize,  be  founded  on,  and  carry  out  natural  laws 
chd  natural  rights.  Any  attempt  to  violate  natural  and  economic  laws 
and  rights,  to  confer  a  supposed  benefit  upon  certain  classes  of  persons 
by  legislation  which  invades  and  abrogates  the  natural  rights,  resulting 
from  natural  and  economic  laws,  held  by  other  persons,  must  be  injurious 
to  society  as  a  whole,  and  can  produce  no  real  good  to  any  portion  of  it. 
In  the  second  place,  the  legislation  should  interfere  as  little  as  possible 
with  existing  and  established  private  rights  of  property.  Numerous 
private  riparian  proprietors  are  located  upon  nearly  all  the  important 
streams  in  this  state;  the  lands  upon  the  banks  of  some  of  these  streams 
are  probably  all,  or  nearly  all,  held  by  private  owners.  The  rights  of  all 
these  proprietors  are  recognized  and  established  by  the  existing  law  of 
the  state,  as  incident  to  or  a  part  of  their  property.  These  rights  should 
not  be  disregarded.  An  attempt  to  do  so  would  be  grossly  unjust,  and 
could  only  produce  confusion  and  wrong.  Finally,  it  is  a  principle  of 
nnirersal  application,  that  new  laws,  and  most  especially  new  statutes, 
should  be  based  upon  notions  and  conceptions  with  which  the  people  are 
familiar;  they  should  reflect  the  customary  and  popular  customs,  habits 
of  thought,  and  institutions. 

If  the  foregoing  general  principles  of  legislation  are  accepted  and 
f  jllowed,  it  is  plain  that  the  system  of  public  **  a<  ecji  ias"  which  prevails 
in  New  Mexico  and  Arizona,  would  be  utterly  impracticable  and  impos- 
sible in  California  and  Nevada.  By  that  system,  it  will  be  remembered, 
there  is  not,  and  cannot  be,  any  private  property  rights  in  natural  streams 
and  lakes.  Ail  such  waters  are  public,  free  to  the  use  of  all  occupants 
^f  hind  for  the  purpose  of  irrigation.  No  person  can  appropriate  the 
vater  of  a  stream  even  for  the  purpose  of  milling.  The  irrigating  canals 
or '*  acequias  "  are  maintained  by  the  public,  at  the  public  expense,  and 
are  controlled  by  the  local  authorities.  It  is  enough  to  say  of  this  sys- 
tem, which  is  borrowed  from  the  Spanish-Mexican  laws,  that  it  is  utterly 
foreign  to  the  habits  of  thought,  customs,  modes  of  legislation,  and 
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institutions  of  our  people;  and  its  adoption  would  violate  all  of  the 
established  rights  of  private  riparian  proprietors  as  recognized  by  the 
existing  law  of  the  state.  It  is  hardly  probable  that  any  one  would 
seriously  advocate  the  introduction  of  this  type  of  legislation. 

It  has,  however,  been  strenously  urged  that  the  Colorado  system  of 
defining  and  regulating  water  rights,  which  virtually  prevails  in  Montana, 
Idaho,  and  other  territories,  and  of  which  a  detailed  account  was  given 
in  a  previous  article,  should  be  adopted  by  the  legislation  of  California. 
Among  the  advocates  of  this  measure,  Mr.  Hall;  the  state  surveyor-gen- 
eral, is,  we  believe,  the  most  prominent.  With  all  respect  for  this  gen- 
tleman's deservedly  high  scientific  and  professional  reputation,  we  do 
not  think  that  any  intelligent  lawyer,  or  statesman,  or  careful  student 
of  political  economy,  who  was  familiar  with  the  results  of  legislation, 
and  with  the  enforcement  of  statutes  creating  hostile  and  conflicting  in- 
terests, could  recommend  the  adoption  of  this  Colorado  system.  In 
order  to  understand  what  this  legislation  really  is,  the  reader  must  con- 
sult the  detailed  synopsis  of  the  statutes  given  in  a  former  article;  it  will 
be  sufficient  now  to  state  its  essential  and  fundamental  notions.  It 
utterly  disregards  all  natural  laws  and  the  natural  rights  arising  from  the 
position  of  those  who  own  lands  situated  directly  upon  the  banks  of 
streams.  It  places  persons  owning  land  at  any  distance  from  a  stream 
upon  exactly  the  same  footing  of  right  to  its  water,  with  those  who  own 
land  upon  its  ver}'-  banks.  Its  fundamental  idea  is,  that  prior  appropri- 
ation from  any  stream  by  any  one,  irrespective  of  his  location  or  his 
prior  possession  or  ownership,  confers  an  absolute  supremacy  of  right  to 
use  and  divert  its  water;  so  that  a  proprietor  who  has  for  years  owned 
land  on  the  banks  of  a  stream,  but  has  not  constructed  a  ditch  by  which 
to  divert  and  use  its  water,  shall  be  subordinate  to  any  person  who 
makes  a  prior  actual  appropriation  for  the  benefit  of  his  lands  however 
distant  from  the  stream.  It  virtually  permits  an  unlimited  invasion  of 
jDrivate  lands,  for  the  purpose  of  constructing  and  maintaining  ditches 
across  them  by  which  to  carry  water. 

As  Colorado  and  these  tenitories  become  more  fully  settled,  especially 
by  an  agricultural  population,  this  system  of  water  regulation  will  in- 
evitably give  rise  to  an  enormous  amount  of  trouble,  controversy,  and 
litigation.  It  is  impossible  to  conceive  of  legislation  tending  more  than 
this  to  create  strifes,  conflicts,  and  breaches  of  the  peace.  The  right  of 
prior  appropriation  on  the  public  streams  was  a  most  fruitful  cause  of 
litigation  in  California,  as  is  shown  by  the  great  number  of  reported 
cases;  but  this  is  a  feeble  illustration  of  the  litigation  and  controversy 
which  must  arise  from  the  statutes  of  Colorado  and  of  the  various  terri- 
tories when  they  come  into  full  operation  upon  an  increasing  popula- 
tion. 
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No  legislation  can  be  just  or  practical,  or  can  tend  to  the  peace  and 
prosperity  of  society,  which  attempts  to  violate  and  override  natural 
laws  and  natural  rights, — the  immutable  truths  which  exist  in  the  regu- 
lar order  of  nature.  No  matter  what  may  be  its  motive,  although  en- 
acted for  the  assumed  purpose  of  benefiting  certain  classes  of  society, 
legislation  which  disregards  natural  laws,  justice  and  rights,  not  only 
produces  evil  to  society  as  a  whole,  but  even  injures,  the  very  classes  it 
Tvas  designed  to  benefit.  There  is  much  in  the  general  legislation  of 
California  which  demonstrates  the  truth  of  this  principle.  A  most  in- 
structive essay  might  be  written  npon  this  topic,  which  would  conclu- 
sively show  the  injurious  results  of  many  California  statutes  which 
violate  natural  laws  and  economic  truths  and  rights  based  upon  natural 
j''4ice, — results  which  bear  most  heavily  upon  the  very  classes  whose 
interests  were  intended  to  be  promoted.  We  cannot  refrain  from  illus- 
trating this  most  momentous  principle  of  economic  laws  by  a  single 
example.  The  legislation  of  California  in  dealing  with  the  relations  of 
debtor  and  creditor  leans  very  strongly  in  the  supposed  favor  of  the 
debtor  class.  This  leaning  is  shown  in  a  very  remarkable  manner  in  the 
Btatute  of  limitations.  There  is  probably  no  other  civilized  country  in 
the  world,  except  perhaps  some  states  or  territories  which  have  copied 
tbe  California  statutes,  which  prescribes  such  extremely  short  periods  of 
limitation  within  which  rights  of  action  are  barred.  Every  lawyer  of 
intelligence  is  familiar  with  the  analogous  statutes  in  England  and  in 
most  of  the  American  states,  and  can  make  the  comparison  with  our 
own.  These  extremely  short  periods  which  seem  to  abridge  the  credit- 
or's rights,  were  enacted  with  the  supposition  that  the  debtor  class 
would  be  benefited  thereby.  What  is  the  actual  eflfect.  There  is  no 
other  state  in  the  Union  where  the  laws  are  practically  so  hard  against 
debtors  in  the  enforcement  of  claims,  as  in  California;  there  is  no  other 
Btat^  where  the  debtors'  property  is  so  constantly  and  necessarily  sacri- 
ficed on  judgments  and  executions. 

Under  these  statutes  of  limitation  and  the  decisions  construiog  them, 
a  creditor,  however  well  disposed  and  however  willing  to  favor  his 
debtor,  cannot  be  lenient,  cannot  give  terms;  any  leniency  on  his  part  is 
simply  rendered  impossible  by  the  statute  which  would  bar  and  destroy 
his  claim  by  a  brief  period  of  inaction.  However  worthy,  honest,  and 
indostrious  the  debtor  may  be,  or  however  unfortunate  he  may  have 
heen,  his  creditor  cannot  stay  his  hand  except  at  the  risk  of  entirely 
losing  the  demand.  The  creditor  must  foreclose  his  mortgage  within 
the  brief  statutory  period,  no  matter  at  how  great  a  loss  for  the  debtor; 
he  must  sue  and  obtain  judgment,  and  must  seize  and  sell  the  debtor's 
property  on  execution,  no  matter  at  how  great  a  sacrifice.  In  other 
states  a  creditor  can  be  lenient  without  risk  to  himself;  he  can  wait  for 
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years,  so  that  an  honest,  industrious,  or  unfortunate  debtor  may  recover 
himself,  because  his  mortgage  remains  good  for  twenty  years,  his  judg- 
ment continues  to  be  an  effective  security  for  ten  years,  and  his  debt, 
whatever  be  its  form;  is  not  barred  within  six  years.  But  the  legislature 
of  California,  acting  in  the  supposed  interests  of  the  debtor  class,  has 
made  it  simply  impossible  for  a  creditor  to  be  lenient,  and  has  exposed 
the  debtor  to  a  greater  risk  of  loss  and  sacrifice  of  property  than  results 
from  the  laws  of  any  other  state,  except  those,  if  any,  which  have  copied 
the  California  statutes. 

This  is  only  a  single  example,  but  it  well  illustrates  a  principle  which 
is  universal.  The  truth  is  established,  not  only  by  the  most  convincing 
a  priori  reasoning,  but  by  general  experience,  that  legislation  which  dis- 
regards natural  laws  and  rights,  must  work  injury  to  society.  The 
various  classes  of  society  are  so  connected  that  no  large  class  can  be 
injured  without  injury  to  all. 

^TO  BE  CONTINUED.] 


Cir.  Ct.  Or.]  Kelly  v.  Heurall.  119 

CIRCUIT  COURT,  DISTRICT  OF  OREGON. 
Kelly  v.  Herrall,  Executor,  Etc. 

May  to,  18S4. 

Tax  Deei>— Effect  of  as  Evidence. — Notwithstanding  the  act  of  1865,  Or.  laws,  sec.  90, 
making  a  tax  deed  concliifiivo  evidence  of  the  regularitv  and  validity  of  the  prior  proceedings, 
in  an  action  by  the  owner  of  the  proi^erty  to  recover  the  possession  from  the  grantee  in  such 
d'ld  or  his  assignee,  it  may  be  shown  that  no  warrant  issued  for  the  collection  of  the  tax 
levied  on  the  property  or  that  there  was  no  sale  thereon  on  that  account. 

\yAHR.iNT  FOR  THE  CJoLLECTiON  OF  A  DELINQUENT  Tax. — A  warrant  for  the  collection  of  a 
delinquent  tax  was  received  by  the  sheriff  on  May  5th,  and  on  Friday,  July  6th,  sLxty-two  days 
thereafter,  he  sold  the  same:  Held,  That  the  warrant  was  dead  and  the  sale  void;  and  that 
the  Hale  could  not  be  made  after  the  return  day  of  the  writ,  which  was  either  the  firdt  Mon- 
*day  in  July,  or  the  sixtieth  day  after  it 3  receipt  by  the  sheriff,  and  po^-sibly  thirty  days  in  addi- 
tion in  case  a  prior  appointed  sale  was  postponed  to  some  day  within  that  period  for  suffi- 
citot  cause  with  the  approval  of  the  county  court. 

Assessment  Roll,  Descriftion  op  Property  Therein.— In  1876  there  was  only  one  place 
in  Multnomah  county  laid  out  and  recorded  as  the  "Portland  Homestead,"  containing  a  lot 
0  in  Block  B,  of  which  Mary  Kelly  was  the  owner;  the  assessor  entered  the  same  on  the  as- 
srsament  roll  for  taxation  in  her  name,  and  described  it  as  "lot  3  in  bloc'c  B,  Port.  Homstd. 
A<is ,''  and  valued  it  for  taxation  at  one  hundred  dollars:  Held,  That  the  description  was 
sufficiently  certain. 

PvEVENUE  Laws,  Construction  of. — Laws  for  raising  revenue  for  the  support  of  the  state 
^  remedial  in  their  character,  and  proceedings  taken  under  them  for  the  purpose  of  ascer- 
tainloK  the  amount  a  citizen  ought  to.  contribute  for  the  common  weal  ought  not  to  be  coti- 
sMered  as  taken  in  invUum  or  hostile  to  him  or  his  interests,  but  rather  as  proceedings  in  his 
Wlialf,  in  which  it  is  bis  duty  to  co-operate  with  the  state,  so  as  to  enable  it  to  reach  a  cor- 
rect and  just  result. 

Action  to  recover  possession  of  real  property:  The  opinion  states 
the  facts. 

H.  B,  NvcholaSy  for  the  plaintiff. 
Rcbert  Byhee,  for  the  defendant. 

Deady,  J.  This  action  is  brought  by  the  plaintiff,  a  citizen  of 
ibe  state  of  California,  to  recover  the  possession  of  lot  3  in  block 
B,  in  Portland  Homestead. 

It  was  commenced  against  Jacob  Fisher,  a  citizen  of  Oregon. 
After  the  cause  was  at  issue  Fisher  died;  and  on  February  22, 1884, 
bis  death  was  suggested  to  the  court  and  supported  by  the  affidavit 
of  the  plaintiff 's  attorney,  whereupon  the  action  on  motion  of  the 
latter,  was  continued  against  the  executor  of  the  deceased,  George 
Herrall. 

This  is  according  to  the  practice  prescribed  in  such  cases  by  the 
Or.  code  of  civil  procedure  (sec.  37),  but  it  is  doubtful  if  the  per- 
sonal representative  of  a  deceased  defendant  can  be  made  a  party 
to  an  action  in  this  court  in  place  of  the  latter  on  the  application  of 
the  plaintiff,  otherwise  than  by  a  scire  facias,  issued  '*  twenty  days 
beforehand,"  as  provided  in  section  955  of  the  K.  S. 

Bat  as  the  executor  has  since  voluntarily  appeared  in  the  action, 
and  by  his  counsel  stipulated  that  the  cause  may  be  tried  by  the 
court  without  a  jury  upon  the  facts  therein  stated,  in  addition  to 
those  admitted  by  the  pleadings,  I  suppose  he  is  properly  before 
the  court,  as  the  defendant  in  the  case,  and  that  judgment  may  be 
given  for  or  against  him  with  the  same  effect  as  if  he  had  been 
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"*  

brought  into  the  case  by  scire  /ados:    See  Hatch  v.  Eastis,  1  Gal. 

160;  jBarker  v.  Lacld,  3  Saw.  44, 

It  appears  from  the  admissions  in  the  pleadings  and  the  stipu- 
lations of  the  parties  that  in  1876,  and  prior  thereto,  the  plaintiff 
was  the  owner  in  fee  of  lot  3  in  block  JB  in  Poiiland  Homestead, 
in  the  county  of  Multnomah  and  state  of  Oregon,  according  to  the 
recorded  plat  thereof,  and  that  in  said  year  the  assessor  of  said 
county  entered  on  the  assessment  roll  thereof  for  taxation,  in  the 
name  and  as  the  property  of  the  plaintiff,  **  lot  3  in  block  B,  Port. 
Homstd  Ass.,"  and  yalued  the  same  thereon,  for  such  purpose,  at 
one  hundred  dollars,  upon  which  yaluation  a  tax  was  afterwards 
levied  by  the  proper  county  court  for  state,  county  and  school  pur-, 
poses  of  one  dollar  and  Mty  cents.* 

The  tax  so  levied  upon  said  property  not  being  paid  or  collected 
AS  provided  by  law,  the  same  was  returned  by  the  sheriff  before  the 
first  Monday  in  April,  1877,  as  delinquent,  and  thereafter  entered 
by  the  county  clerk  on  the  list  of  unpaid  taxes  and  "charged"  to 
Mary  Kelly,  together  with  a  description  of  the  property  as  lot  3  in 
block  B,  in  **P.  H.  Assn.,"  which  list  was  on  May  5,"  1877,  delivered 
to  the  sheriff,  with  a  warrant  attached  thereto,  dated  May  3, 1877, 
**for  the  collection  of  the  taxes  therein  mentioned  and  described," 
who,  not  being  able  to  find  any  personal  property  belonging  to  the 
*  delinquent,"  **  thereupon  "  duly  levied  on  the  real  property  de- 
scribed in  said  list,  as  follows:  "  Kelly  Mary,  Portland  H.  Assn., 
lot  3  block  B.  tax  $1.50,"  and  duly  advertised  the  same  for  sale  at 
the  court  house  door  on  July  6,  lo77,  by  the  description  last  afore- 
said, and  then  and  there  sold  the  same  subject  to  redemption,  to 
said  Fisher,  he  being  the  highest  bidder  therefor,  for  the  amount  of 
said  tax,  $1.50  and  $2.90  costs,  in  all  $4.40,  and  gave  him  a  certifi- 
cate thereof  accordingly. 

On  July  12,  1879,  the  time  for  redemption  having  expired  without 
any  application  being  made  to  redeem  the  property,  the  sheriff  exe- 
cuted a  deed  to  the  purchaser  in  pursuance  of  said  sale  for  the  fol- 
lowing described  property:  "Lot  3  in  block  B  in  thw  Portland 
Homestead  Association,  in  Multnomah  county,  state  of  Oregon," 
who  thereupon  went  into  possession  of  the  lot  in  controversy  and 
occupied  the  same  until  his  death,  in  said  county,  on  January  5, 
1884,  leaving  a  will  in  which  George  Herrall  wad  named  as  executor 
and  to  whom  letters  testamentary  were  afterwards  issued  thereon  by 
the  proper  county  court. 

It  also  appears  from  said  stipulation  "  that  if  evidence  is  admis- 
sible to  show  the  meaning  of  the  abbreviation  **  Port.  Homstd. 
Ass."  as  it  appears  in  said  assessment  roll,  it  means  ''Portland 
Homestead  Association." 

Formerly  a  party  claiming  under  a  tax  deed  was  held  to  strict 
proof  of  the  legality  and  regularity  of  every  step  in  the  prior  pro- 
ceeding, from  the  listing  of  the  property  down  to  and  including  the 
sale.  The  application  of  the  conservative  maxim :  Omia  rife  prce- 
sumuntuVy  was  not  allowed;  and  it  was  assumed  that  nothing  was 
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done,  or  rightly  done,  until  the  contrary  was  shown.  Owing,  prob- 
ably, to  the  great  disparity  between  the  real  value  of  the  property, 
in  many  cases,  as  in  this,  and  the  amount  paid  for  it  by  the  pur- 
chaser at  the  tax  sale,  the  courts  were  astute  to  find  some  flaw  in 
the  proceeding,  on  account  of  which  they  might  hold  the  deed  in- 
ralid,  and  thus  prevent  what  might  be  considered  as  a  forfeiture  of 
the  property. 

In  this  state  of  the  law,  taken  in  connection  with  the  fact  that  the 
process  of  the  assessment  and  collection  of  taxes  is  generally  in  the 
LaDds  of  inexperienced  and  untrained  persons,  selected  by  popular 
election  for  short  periods,  it  is  not  surprising  that  the  sale  of  prop- 
erly for  the  non-payment  of  taxes  has  usually  been  regarded  as  a 
mere  admonitory  formality  which,  at  most,  could  only  involve  the 
delinquent  owner  in  a  "law  suit"  with  the  purcJiaser,  in  which  the 
latter  was  quite  sure  to  come  out  second  best. 

In  Blackwell  on  Tax  Titles,  72,  it  is  said  that  out  of  one  thousand 
SQch  titles  that  had  found  their  way  into  the  appellate  courts  (1869), 
not  twenty  of  them  had  proved  ''legal  and  regular"  according  to 
this  severe  test. 

The  duty  of  the  owner  to  return  his  property  for  taxation,  and  to 
assist  and  co-operate  with  ihe  state  in  ascertaining  the  exact  amount 
that  he  ought  to  contribute  to  the  public  revenue,  seems  to  have 
been  overlooked,  and  the  proceeding  regarded  and  treated  as  a 
hostile  if  not  a  predatory  one,  on  the  part  of  the  state  against  the 
citizen,  in  which  the  latter  was  justifiable  in  getting  off  as  cheaply 
r^  possible,  or  lying  by  and  allowii^g  his  property  to  be  sold  for 
taxes,  and  then  avoiding  the  effect  of  the  sale  and  escaping  the  pay- 
ment of  the  tax  altogether,  by  showing  some  defect  or  irregularity 
io  the  proceedings,  that  in  a  like  transaction  between  man  an  I 
man  would  be  regarded  as  altogether  immaterial :  Blackwell  on  Tax 
Tides,  125. 

Bat  the  difficulty,  not  to  say  injustice,  of  raising  revenues  by  a 
8T8tem  which  in  effect  only  reaches  the  diligent  and  conscientious 
citizen,  in  time  attracted  public  attention  to  the  necessity,  if  not 
propriety,  of  treating  the  proceeding  for  raising  the  public  revenue 
OS  a  proceeding  founded  on  remedial  legislation  and  designed  to 
promote  the  public  good — as  a  proceeding  in  which  it  is  the  duty  of 
the  citizen  to  co-operate  with  tiie  state,  at  least  up  to  the  point  of 
ascertaining  what  is  due  from  him,  and  which,  m  common  with 
other  public  proceedings,  is  to  have  the  benefit  of  the  presump- 
tion, declared  in  the  Oregon  code  of  civil  procedure,  sec.  76G,  sub. 
lo,  "That  official  duty  has  been  regularly  performed." 

In  Cooley  on  taxation,  the  learned  author,  383  n.,  suggests  that 
too  much  importance  has  been  attached  to  this  idea  that  a  proceeding 
for  the  assessment  and  levy  of  a  tax  is  **  hostile  "  to  the  tax  i)ayer, 
and  adds  the  following  judicious  and  sensible  comments :  **  The  pro- 
ceedings in  the  assessment  of  a  tax  are  not,  in  any  proper  sense, 
hostile  to  the  citizen;  they  are,  on  ihe  other  hand,  proceedings  neces- 
sary and  indispensible  to  the  determination  of  the  exact  share  which 
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each  resident  or  property  owner  ought  to  take,  and  may  and  ought 
to  be  supposed  desirous  of  taking  in  meeting  the  public  necessity 
for  a  revenue;  proceedings  which  the  willingness  of  the  tax  payer 
cannot  dispense  with,  and  which  only  become  hostile  when  the  duty 
to  pay,  once  fixed,  fails  to  be  performed  by  payment.  Then,  and 
then  only,  do  the  steps  taken  by  the  government  assume  a  compul- 
sory form;  until  then  the  reasonable  presumption  is  that  govern- 
ment and  taxpayer  will  act  together  in  harmony,  and  that  the  latter 
will  meet  his  obligation  to  pay  as  soon  as  the  former  has  performed 
its  duty  in  determining  the  share  to  be  paid. 

In  time  the  legislatures  of  many  of  the  states  interfered  and 
relieved  the  purchaser  at  a  tax  sale  from  the  intolerable  burden  of 
proving  the  regularity  and  legality  of  every  step  in  the  proceeding 
by  making  the  tax  deed  prima /acie  evidence  of  the  title  of  the  pur- 
chaser and  the  regularity  of  all  the  prior  proceedings. 

In  Pillow  V.  Roberts,  13  How.  476,  Mr.  Justice  Grier,  in  consid- 
ering an  Arkansas  statute  of  this  character,  says:  *'The  evil  plainly 
intended  to  be  remedied  by  this  section  (96th)  of  the  act  was  the 
extreme  diflBculty  and  almost  impossibility  of  proving  that  all  the 
very  numerous  directions  of  the  revenue  act  w^ere  fully  complied 
with  antecedent  to  the  sale  and  conveyance  by  the  collector.  Lxpe- 
rience  has  shown  that  when  such  conditions  were  enforced  a  pur- 
chaser of  tax  sales,  who  had  paid  his  money  to  the  government  and 
expended  his  labor  on  the  faith  of  such  titles  in  improving  the  land, 
usually  became  the  victim  of  his  own  credulity,  and  was  evicted  by 
the  recusant  owner  or  some  shrewd  speculator.  The  power  of  the 
legislature  to  make  the  deed  of  a  public  officer  prima  facie  evidence 
of  the  regularity  of  the  previous  proceedings  cannot  be  doubted. 
And  the  owner  who  neglects  or  refuses  to  pay  his  taxes  or  redeem 
his  land  has  no  right  to  complain  of  its  injustice.  If  he  had  paid 
his  taxes  or  redeemed  his  land  he  is,  no  doubt,  at  libertv  to  prove 
it,  and  thus  annul  the  sale.  If  he  has  not,  he  has  no  right  to  com- 
plain if  he  suffers  the  legal  consequence  of  his  own  neglect." 

But  this  change  in  the  law  only  shifted  the  burden  of  proof  on  to 
the  party  who  contested  the  title  of  the  purchaser,  and  any  defect 
or  irregularty  in  the  preceeding  could  still  easily  be  shown  by  such 
contestant  from  the  public  records  or  writings.  On  this  account  the 
statute  did  not  furnish  the  protection  to  the  purchaser  that  was  ex- 
pected, and  therefore  some  of  the  states,  for  instance,  Iowa  and 
Oregon,  have  gone  further  in  that  direction  and  declared,  in  eflfect, 
that  a  tax  deed  shall  be  conclusive  evidence  of  the  title  of  the  pur- 
chaser and  the  regularity  of  the  prior  proceedings,  except  in  certain 
specified  and  essential  particulars,  concerning  which  it  may  still  be 
controverted  by  evidence  to  the  contrary  and  overthrown. 

But  Judge  Cooley  in  considering  this  subject  (0.  on. Taxation, 
356)  says  that  the  authority  of  the  legislature  to  pass  such  statutes 
has  this  ])lain  limit — **it  cannot  deprive  one  of  his  property  by 
making  his  adversary's  claim  to  it,  whatever  that  claim  may  bo,  con- 
clusive of  its  own  validity.     It  cannot,  therefore,  make  the  tax  deed 
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conclusive  eyidence  of  the  holder's  title  to  the  land."  See  also 
Coolej's  Con.  Lin.  368;  and  in  McCready  v.  Sexton,  29  Iowa  356, 
the  court  held  that  a  statute  of  that  state  making  a  tax  deed  con- 
clnsive  evidence  that  all  the  pre-requisites  necessary  to  a  valid  sale, 
80  as  to  vest  the  title  in  the  purchaser,  had  been  done,  is  uncon* 
stitutional,  so  far  as  the  essential  pre-requisites  to  the  exercise  of  the 
taxing  power  is  concerned,  and  that  the  following  are  of  that  char- 
acter. The  listing  and  assessing  of  the  property;  the  levy  of  the  tax 
thereon;  the  warrant  to  sell  the  same;  and  a  sale  thereon.  This 
raling  has  been  adhered  to  in  subsequent  cases,  and  the  result  is 
that  the  statute  is  allowed  to  be  only  prima  facie  evidence  that  these 
essential  pre-req  uites  have  been  done,  but  as  to  all  other  steps  in  the 
proceeding,  and  even  the  time  and  manner  of  doing  these,  including 
the  notice  to  sell,  the  deed  is  held  to  be  conclusive:  Martin  v.  Cole, 
38  Iowa,  141. 

The  act  of  December  18,  1865,  Or.  Laws,  767,  g  90,  provides  that 
if  land  sold  for  taxes  is  not  redeemed  within  two  years  from  the 
date  of  the  certificate  of  sale,  the  purchaser  or  his  assigns  shall 
receive  a  deed  therefor  from  the  sheriff,  containing  a  description  of 
the.  property  sold,  the  amount  bid,  the  year  in  which  the  tax  was 
levied,  a  statement  that  the  tax  was  unpaid  at  the  time  of  the  sale, 
and  that  no  redemption  has  since  been  made,  which  deed  shall 
operate  to  convey  a  'Megal  and  equitable  title,  in  fee  simple  to  the 
grantee"  therein;  and  upon  the  delivery  thereof  "all  the  proceed- 
ings required  or  directed  by  law  in  relation  to  the  levy,  assessment 
and  collection  of  the  taxes  and  the  sale  of  the  propertv  shall  be  pre- 
sumed regular,  and  had  and  done  in  accordance  with  law;  and  such 
deed  shall  be  prima  facie  evidence  of  title  in  the  grantee,  and  such 
presumption  and  such  prima  facie  shall  not  be  disputed  or  avoided, 
except  by  proof  of  either :  1,  fraud  in  the  assessment  or  collection 
of  the  tax;  2,  payment  of  the  tax  before  sale  or  redemtion  after  the 
sale;  3,  that  the  payment  or  redemption  was  prevented  by  the  fraud 
of  the  purchaser;  and  4,  that  the  property  was  sold  for  taxes  for 
which  tne  owner  of  the  property  was  not  liable,  and  that  no  part  of 
the  tax  was  levied  or  assessed  upon  the  property  sold." 

The  plaintiff  contends  that  this  tax  deed  is  void  for  several  reasons, 
moat  of  which  are,  in  effect,  that  the  property  is  not  suflSciently 
described  in  the  assessment  roll,  and  the  subsequent  proceedings. 

li  is  not  claimed  that  there  was  any  fraud  in  the  assessment  or 
collection  of  the  tax,  or  that  it  was  paid  before  the  sale,  or  the  prop- 
erty redeemed  therefrom,  or  that  such  payment  or  redemption  was 
prevented  by  the  fraud  of  the  purchaser,  or  that  lot  3,  in  block 
B;in  Portland  homestead,  was  not  liable  to  assessment  and  taxation 
in  1876,  as  the  property  of  the  plaintiff. 

The  only  ground  then,  according  to  this  act,  upon  which  the 
Talidiiy  of  this  deed  can  be  attacked  for  defects  in  the  prior  pro- 
ceedings, not  apparent  upon  the  face  of  it,  is  that  mentioned  in  the 
last  clause  of  subdivision  four,  of  §90,  aforesaid — "that  no  part  of 
the  tax  was  levied  or  assessed  upon  the  property  sold." 
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The  terns,  "levied  or  assessed,"  are  here  used  as  convertiblo 
ones.  But,  strictly  speaking,  taxes  are  "levied,"  not  assessed. 
Under  the  law  of  this  state  the  assessment,  which  consists  of  tbo 
listing  and  valuation  of  the  property,  is  made  by  the  assessor, — Or. 
Laws,  754,  §29;  Rap.  &  Law.,  L.  Die,  Assessment, — ^and  upon  this 
valuation  the  taxes  are  imposed  or  leviecl  by  the  county  court,  and 
extended  on  the  roll  by  its  clerk:  Or.  Laws,  760-61. 

The  assessment  of  fand  is  made  by  entering  in  the  appropriate 
column  in  the  assessment  roll  the  name  of  the  owner  and  a  descrip- 
tion of  the  property  with  its  valuation,  which,  in  case  of  a  lot  or 
block  **  situated  in  any  city,  village  or  town,"  a  plat  of  which  is 
recorded,  may  consist  of  the  number  of  such  lot  and  block  with 
the  name  of  the  ^'village  or  town  in  which  the  same  is  situated:" 
Or.  Laws  764,  sees.  29,  30. 

In  this  case  the  assessment  roll  contains  the  name  of  the  owDer 
of  the  property  in  question,  the  number  of  the  lot  and  block,  the 
valuation  of  the  same  and  the  amount  of  the  tax  levied  thereon, 
and  the  only  question  is  whether  the  place  or  village  in  which  it  is 
situated  (**  Portland  Homestead")  is  sufficiently  indicated  by  the 
abbreviation,  "Port.  Homestd.  Ass." 

This  statute  has  not  been  construed  by  the  supreme  court  of  the 
state.  It  does  not  go  as  far  as  the  Iowa  act,  by  any  means,  but  still 
it  does  undertake,  among  other  things,  to  make  the  tax  deed  conclu- 
sive evidence  of  a  warrant  for  the  sale  of  the  property  and  a  sale 
thereon,  two  things  which  the  Iowa  court  holds  are  essential  to  the 
validity  of  the  tax  deed,  and  of  which  it  can  only  be  made  prima 
facie  evidence.  For  the  purposes  of  this  case  it  will  be  assumed 
that  the  Oregon  statute  should  be  limited  and  restrained  in  its  ope- 
ration according  to  the  rule  laid  down  in  the  Iowa  court. 

Upon  this  construction  of  the  statute  the  deed  must  be  consid- 
ered as  only  prima  facie  evidence  that  the  prior  proceedings  were 
duly  had  and  done  at  least  in  these  four  particulars,  namely:  (1) 
the  assessment  of  the  property,  (2)  the  levy  of  the  tax  theron,  (3) 
the  issue  of  a  warrant  for  the  non-payment  of  the  same,  and  (4)  the 
sale  of  the  property  thereon.  As  to  these  facts,  the  deed  is  not 
conclusive,  and  the  contrary  may  be  shown,  and  its  invalidity 
thereby  established. 

By  the  fourteenth  amendment,  the  state  is  forbidden  "to  deprive 
any  person  of  property  without  due  process  of  law."  And  to  make 
a  tax  deed  conclusive  evidence  that  the  property  which  it  purports 
to  convey  was  assessed  for  taxation;  that  a  tax  was  levied  Ihereou, 
and  the  same  was  sold  upon  a  warrant  issued  for  that  purpose  for 
the  non-payment  of  such  tax,  when  in  fact  there  was  neither  Uu 
assessment,  levy,  warrant  nor  sale,  or  only  any  three  of  them,  is  in 
my  ludgraent  such  deprivation.  If  it  is  not,  then  a  simple  act  of 
the  legislature,  declaring  that  the  farm  of  A  is  henceforth  the  farm 
of  B,  for  no  other  or  better  reason  than  its  sovereign  pleasure,  is 
**  due  process  of  law;"  and  the  prohibition  is  nugatory  in  regard  to 
the  very  authority  it  was  intended  to  control. 
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An  assessment  to  Mary  Kelly  of  lot  3  in  block  B,  in"  ''Salem 
homestead/'  is  not  an  assessment  of  such  lot  in  ''Portland  home- 
stead,'* and  therefore  a  tax  levied  upon  the  former  is  not  a  tax 
levied  npon  the  latter,  and  the  proceeding  will  not  support  a  sale  of 
the  latter  for  the  non-payment  of  such  tax.  This  is  self  evident. 
But  between  a  case  of  clear  mistake  as  to  the  description  of  the 
property  and  a  perfectly  accurate  one,  there  are  many  cases  of 
imperfect  or  ambiguous  descriptions  in  which  it  is  difficult  to  decide 
whether  the  description  is  sufficient  or  not. 

In  Cooley  on  Taxation,  282,  it  is  said,  that  in  listing  land  for  tax- 
ation, '*  it  must  be  described  with  particularity  sufficient  to  afford 
the  owner  the  means  of  identification  and  not  to  mislead  him ;"  and 
that  "A  description  that  would  be  sufficient  in  a  conveyance  between 
individuals  would  generally  be  sufficient  here. " 

Of  course,  the  abbreviation  "  Port."  does  not  necessarily  signify 
"  Portland."  Indeed,  it  may  be  admitted  that,  abstracted  from  its 
surroundings,  it  is  as  likely  as  not  to  stand  for  something  else.  But 
the  letters  "  homstd  "  come  so  near  representing  the  word  "home- 
stead," both  to  the  eye  and  ear,  that  it  may  well  be  regarded  as  a 
case  of  misspelling  by  the  omission  of  the  silent  or  obscure  letters, 
rather  than  an  abbreviation. 

The  description  may  then  read,  to  begin  with,  as  "  Port,  home- 
stead." And  now  take  into  consideration  the  fact  that  there  is  a 
"Portland  homestead"  in  this  county,  and  only  one,  and  that  in  the 
year  1876  Mary  Kelly  owned  lot  3  in  block  B  therein,  which  was 
then  liable  to  assessment  and  taxation,  and  it  is  apparent  that 
"Portland  homestead"  was  meant  and  understood  by  the  descrip- 
tion used.  Had  the  plaintiff  examined  the  assessment  roll,  it  is 
diflScult  to  see  how  she  could  have  been  misled  by  this  description, 
or  failed  to  learn  from  it  that  her  lot  3  in  block  B,  in  Portland 
homestead,  was  assessed  for  taxation. 

The  false  addition  "Ass."  may  be  rejected  from  the  description 
of  the  place.  It  is  evidently  an  abbreviation  of  "Association, "  and 
its  insertion  in  the  description  apparently  arose  from  the  fact  that 
the  name  of  the  proprietor  of  the  property  includes  the  name  of  the 
hom&stead  and  is  so  far  identical  with  it.  The  property  coulcL  not 
be  situated  in  the  association — the  collection  of  persons  or  legal 
entity  that  laid  out  and  named  the  town.  The  manifest  falsity  of 
this  particular  in  the  decriplion,  and  sufficiency  of  that  which  re- 
mains to  indicate  the  location  of  the  lot,  brings  the  case  within  the 
operation  of  the  maxim— /afea  demonstratio  non  nocet — a  mere  false 
description  does  not  make  an  instrument  inoperative:  Brooms  Leg. 
Max.  629;  see  also  1  Green,  Ev.  sec.  301. 

Mjr  conclusion  upon  this  point  is  that  the.  proof  furnished  by  the 
shenff's  deed  of  the  assessment  of  the  property  and  the  levy  of  the 
tax  thereon  is  not  overcome  by  the  introduction  of  the  assessment 
roll.  On  the  contrary,  both  these  facts  are  sufficiently  shown  by 
the  entries  thereon:  See  Mecklem  v.  Blake,  19  Wis.  419. 
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The  legality  of  the  sale  is  questioned  by  the  plaintiff  on  the  grouDd 
that  it  was  not  made  during  the  life  of  the  warrant,  but  after  the 
return  day  thereof. 

By  sec.  82  Or.  Laws,  766,  a  warrant  for  the  collection  of  a  delin- 
quent tax  is  made  equivelent  to  an  execution,  except  as  in  chapter 
57  otherwise  provided.  By  sec.  275  of  the  Code  of  C.  P.  an  execu- 
cution  against  property  is  made  returnable  within  sixty  days  after 
its  receipt  by  the  sheriff;  but  by  section  290  of  the  same  it  is  pro- 
vided that  the  sheriff  may,  **  for  want  of  purchasers  or  other  suffi- 
cient cause,"  postpone  a  sale  with  the  consent  of  the  plaintiff  in  the 
execution,  '•  not  exceeding  thirty  days  bevond  the  day  at  which  the 
writ  is  made  returnable."  ^     " 

It  appears  from  the  sheriff's  return  in  this  case  that  he  received 
the  warrant  on  May  5th  and  made,  the  sale  thereon  62  days  there- 
after, on  July  6th.  The  return  does  not  state  distinctly  when  the 
levy  was  made,  but  it  is  clear  that  it  was  made  during  the  life  of  the 
warrant,  for  it  appears  that  upon  the  receipt  of  the  writ  the  officer 
levied  upon  the  property  and  published  a  notice  of  the  sale  thereof 
for  four  weeks  before  the  same  took  place. 

At  common  law,  when  an  oflScer  has  entered  upon  the  execution 
of  a  writ,  as  by  making  a  levy  therewith,  before  the  return  day 
thereof,  he  may  sell  the  property  thus  levied  on  at  any  time  there- 
after: Wheaton  v.  Sexton,  4  Whea.,  604;  Bemington  v.  Linthicum, 
14  Pet.,  92;  Freeman  on  Ex.,  sec.  106.  But  it  seems  this  power 
is  limited  in  this  state  by  said  sec.  290,  the  effect  of  which  is,  in  my 
judgment,  to  require  a  sale  on  execution  to  be  made  within  the  life 
of  the  writ,  or  at  most  within  thirty  days  after  the  return  day  thereof. 
And  this  postponement  for  thirty  days  can  only  be  made  with  the 
consent  of  the  plaintiff,  indorsed  on  the  writ  and  for  a  cause  thereon 
stated.  Whether  this  provision  concerning  the  postponement  of  a 
sale,  and  requiring  the  consent  of  the  plaintiff  to  authorize  it,  is 
applicable  to  a  warrant  for  the  collection  of  a  delinquent  tax  may 
be  doubted.  But,  if  it  is,  the  county  as  represented  by  the  county 
court  ought  to  be  considered  the  plaintiff  in  the  writ  and  give  the 
consent  to  the  postponement.  But  such  postponement  can  only 
taketplace  after  a  day  appointed  for  the  sale  within  the  life  of  the 
writ  and  for  a  cause  tnen  ascertained  to  exist  by  the  officer,  which 
fact  ought  to  be  stated  in  his  return.  In  this  case  the  return  does  not 
show  that  the  case  was  postponed  to  July  6,  but  that  it  was 
appointed  and  advertised  for  that  day  in  the  farst  instance;  so  that 
there  is  no  doubt  that  the  sale  was  made  after  the  life  of  the  war- 
rant and  not  upon  an  adjournment  from  an  earlier  day  within  suph 
life,  as  required  by  said  sec.  290  in  case  of  an  execution. 

And  by  sec.  81,  Or.  Laws,  766,  it  is  provided  that  within  ten  days 
after  the  first  Monday  in  April  the  county  clerk  shall  make  and 
deliver  to  the  sheriff  "a  true  and  correct  list  of  the  taxes  returned 
unpaid,  and  a  correct  description  of  the  land  or  town  lots,  if  the 
same  can  be  made,  and  to  whom  such  taxes  are  charged,  *  ^  * 
with  a  writ  attached  thereto,"  commanding  him  to  collect  the  same 
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ont  of  the  goods  and  cliattels  of  the  delinqaent,  and  if  none  be  found, 
then  to  levy  ''upon  the  real  property,  as  set  forth  in  said  tax  list,*' 
and  to  pay  over  all  moneys  so  collected  by  the  first  Monday  in  July 
thereafter.  In  my  judgment,  there  is  in  this  provision  a  necessary 
implication  that  tne  warrant  for  the  collection  of  the  tax  is  not  only 
returnable  by  the  first  Monday  in  July,  with  the  **  moneys"  made 
thereon,  but  that  it  must  be  executed  before  that  time  by  the  sale, 
if  need  be,  of  the  property  mentioned  therein  or  an  oflfer  to  sell  the 
same  at  a  time  ana  place  appointed  for  that  purpose. 

By  the  return  in  this  case  it  appears  that  the  day  of  sale — July 
6th — was  a  Friday,  from  which  it  is  shown  that  the  first  Monday  in 
July  of  that  year  occurred  on  the  second  of  the  month,  and  that  the 
sale  took  place  four  days  after  the  time  prescribed  for  that  purpose 
by  this  statute.  So  that,  whether  this  warrant,  as  to  the  time 
within  which  a  sale  could  be  made  in  pursuance  of  a  levy  under  it^ 
is  to  be  considered  an  execution  and  subject  to  section  290  of  the 
code,  or  controlled  by  said  section  81  of  the  tax  law,  it  appears  that 
the  sale  of  this  property  was  made  after  the  time  limited  by  law 
therefor. 

It  being  assumed,  as  has  been  said,  that  the  act  of  1865  must  be 
construed  so  as  to  allow  the  tax  deed  to  be  overcome  by  showing 
that  there  was  no  sale  of  the  premises,  the  question  arises  whether 
a  sale  upon  a  warrant  after  the  time  within  which  it  is  required  to  be 
made  is  a  valid  sale.  If  a  sale  is  actually  made  upon  or  in  pursu- 
ance of  the  authority  of  a  lawful  warrant  no  mere  irregularity  in  the 
manner  and  time  of  making  such  sale  can  be  shown  to  avoid  the 
deed.  On  the  contrary,  it  is  conclusive  evidence  of  the  regularity 
of  the  sale  in  all  such  respects.  For  instance,  it  cannot  be  shown 
that  the  sale  was  without  or  upon  an  insufficient  notice,  or  that  it 
was  made  elsewhere  than  at  the  court  house  door  or  otherwise  than 
between  the  hours  of  ten  and  four  o'clock  in  the  daytime,  as  pre- 
scribed by  sec.  93,  Or.  Laws,  768.  But  where  the  sale  is  made  with- 
out any  authority  in  the  officer  for  that  purpose,  as  where  there  is 
DO  warrant  for  the  collection  of  the  tax,  the  fact  may  be  sho^v•n  to 
avoid  the  deed.  And  taking  it  for  granted  that  the  authority  to  sell 
under  the  warrant  of  May  6th  was  gone  before  July  6th,  then  the 
sale  in  this  case  was  essentially  illegal  and  the  deed  made  in  pursu- 
ance thereof  void. 

There  is  also  a  question  made  in  the  case  as  to  whether  there  ever 
was  a  warrant  issued  to  collect  a  delinquent  tax,  "  charged  to  Mary 
Kelly,  and  levied  upon  this  **town  lot."  The  warrant  is  "attached" 
to  the  "list"  of  "unpaid"  taxes,  and  only  authorizes  the  collec- 
tion of  a  tax  levied  on  "  the  lands  or  town  lots  "  described  therein. 
In  the  delinquent  roll  the  only  property  which  appears  to  have  been 
assessed  to  Mary  Kelly  is  lot  three,  in  block  B,  in  **  P.  H.  Ass'n." 
With  our  present  knowledge  of  the  subject  it  may  be  quite  apparent 
that  the  letters  "P.  H."  were  intended  to  signify  ** Portland  Home- 
stead," and  doubtless  they  were  so  intended  by  the  officer  who  wrote 
them.    But  reading  them  in  the  light  of  the  proceeding  alone,  it  is 
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i'ust  as  reasonable  to  infer  that  they  stand  for  Pleasant,  Prospect  or 
Plymouth  Home  or  Hollow. 

If  any  weight  is  to  be  given  in  the  direction  contained  in  section 
eighty-one  aforesaid,  to  the  effect  that  the  list  of  unpaid  taxes  shall 
contain  a  **  correct  description  "  of  the  property  on  which  they  are 
levied,  it  seems  that  the  place  in  which  a  town  lot  is  situated  ought 
to  be  more  certainly  designated  than  by  the  initial  letter  of  its  name. 
And  in  this  connection  consideration  ought  to  be  given  to  section 
thirty- three — Or.  Laws,  755 — in  which  it  is  declared  that  "it  shall 
be  sufficient  to  describe  lands  in  all  proceedings  relative  to  assess- 
ing, advertising  or  selling  the  same  for  taxes,  by  initial  letters, 
abbreviations  and  figures  to  designate  the  township,  range,  section 
or  part  of  a  section,  and  also  the  number  of  the  lots  and  blocks." 

Trom  the  character  of  this  provision,  and  the  nature  of  the  sub- 
ject, there  arises,  in  my  judgment,  a  strong  implication  that  in 
describing  lands  for  such  purpose  initial  letters  shall  not  be  suffi- 
cient, otherwise  or  further  than  is  here  expressly  permitted. 

It  is  also  objected  to  the  warrant  that  it  is  illegal  because  it  was 
not  issued  and  delivered  to  the  sheriff  within  ten  days  from  the  first 
Monday  in  April,  as  required  by  said  section  eighty-one.  But  I 
think  this  is  a  matter  of  detail,  as  to  time  or  manner,  that  the  deed 
does  and  may  conclude  inquiry  about. 

The  description  of  the  property  in  the  deed  is  probably  sufficient, 
notwithstanding  the  addition  of  the  falseparticular — ** Association" 
— to  the  name  of  the  place — **  Portland  Homestead" — in  which  the 
lot  is  situated.  Without  this  word  the  designation  of  the  place  is 
correct,  and  in  obedience  to  the  maxim,  foU^a  demoiistratio  non  nocef^ 
it  should  be  disregarded. 

But  even  if  this  maxim  is  not  applicable  here,  upon  the  ground, 
as  some  authorities  hold,  that  the  deed  is  not  the  voluntary  con- 
veyance of  the  lot,  and,  therefore,  no  intention  could  be  imputed  to 
him  in  the  premises,  Bosworth  v.  Danzein,  25  Cal.  298,  still  the 
deed  may  be  upheld  on  the  maxim,  ut  res  magis  vuleat  quam  pereat — 
the  spirit  of  which,  it  is  said  by  Shaf ter,  J . ,  in  Bosworth  v.  Dan- 
zein, is  that  nothing  should  be  destroyed  merely  for  the  sake  of 
destruction.  And  acting  upon  this  view  of  the  question,  the  court 
in  that  case  held  that  neither  an  assessment  nor  a  tax  deed  is  neces- 
sarily void  because  of  a  false  call  in  the  description  of  the  land, 
unless  it  was  sufficient  probably  to  mislead  the  owner;  and  decided 
that  a  description  in  that  case,  consisting  partly  of  a  line  commenc- 
ing at  a  certain  point,  and  running  two  hundred  feet  east,  was  suffi- 
cient, although  ft  contained  the  further  contradictory  words,  "along 
Corbett  street,"  because  it  was  manifestly  impossible  that  a  line 
laid  in  that  direction  would  run  along  Corbett  street.  The  false 
particular — **  along  Corbett  street" — was  therefore  reiected  sooner 
than  that  which  was  truly  and  well  said  or  done  should  perish. 

But  on  the  ground  already  stated,  that  the  sale  of  the  lot  vt^as 
unauthorized  and  illegal,  because  it  was  made  after  the  time  limited 
by  law,  I  must  hold  that  the  deed  to  Fisher  is  void. 
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The  finding  and  judgment  of  the  court  will  therefore  be  that  the 
plainti£f  is  the  owner  in  fee  of  the  premises  and  entitled  to  the  pos- 
session thereof,  and  that  she  may  recover  the  same  with  costs  and 
expenses. 

It  may  be  thought  that  I  have  given  this  case  more  consideration 
than  the  amount  at  stake  on  it  demands.  But  my  excuse  is,  if  any 
is  needed,  the  importance  of  the  questions  involved  in  it,  the  uncer- 
tain and  confused  state  of  the  law  on  the  subject,  and  the  further 
fact  that  I  am  required  to  construe  and  apply  the  revenue  laws  of 
the  state  touching  questions  that  have  not  yet  been  passed  on  by  its 
supreme  court. 

But  while  sitting  in  this  federal  forum  as  a  judge  of  the  national 
government,  I  do  not  forget  that  the  state  is  one  of  the  pillars  on 
which  rests  the  fabric  of  that  government;  nor  that  I  am  a  citizen 
of  the  former,  and  have  as  much  interest  in  her  well-being,  and 
respect  for  her  authority,  as  any  who  may  profess  more  in  this 
respect. 


SUPREME  COURT  OF  COLORADO. 
Tabor  v.  Sampson,  et  al. 

Filed  May  16,  ISS4 

Chattel  Mortgage— Uncertainty  in  Description. — A  chattel  mortgage  is  void  for 
cacertainty,  as  against  a  subaequent  attaching  creditor  of  the  mortgagor  where  the  property 
mortgaged  18  described  as  a  certain  number  of  horses  and  mules,  giving  their  names  and 
cjlor,  without  mentioning  the  place  where  such  animals  were  kept,  or  situated,  or  for  what 
roirpnses  they  were  used.  This  is  especially  so  when  it  appears  that  the  mortgs^or  has  a 
We  Duml)er  of  other  animals  of  the  same  kind. 

Chattel  Mobtoaoe— Recording — Attaching  Creditors, — Failure  to  record  a  chattel 
'^''vtgage  in  the  coanty  where  the  property  mortgaged,  or  the  greater  part  thereof,  is  situ- 
ated, renders  the  same  inoperative  as  against  a  suosequent  attaching  creditor  of  the  mort- 
fcagor,  withont  notice. 

Ebror  to  the  district  court  of  Ohaffee  county.    The  opinion  states 
the  facts. 

A,  8.  Weston,  for  the  plaintiff  in  error. 
John  L.  JeromCy  for  the  defendant  in  error. 

Stone,  J.  One  Perley  Wasson  was  the  owner  of  a  large  number 
of  horses,  mules,  stage  coaches  and  equipments  employed  in  run- 
ning several  stage  lines  to  and  from  Leadviile,  and  in  October,  1880, 
for  the  expressed  purpose  of  securing  payment  of  a  promisory 
note  of  about  $2,000,  held  by  Tabor,  the  plaintiff  in  error,  said 
WasBon  executed  a  chattel  mortgage  to  said  Tabor  of  his  stock  in 
trade,  comprising  about  seventy  head  of  horses,  three  head  of 
mules,  a  large  number  of  stage  coaches,  wagons,  sleighs,  buggies, 
^i^^eas,  one  bam,  furniture,  and  equipments,  which  chattel  mort- 
gage was  duly  acknowledged,  and  recorded  in  the  county  of  Lake. 
Wasson  retained  possession  of  the  mortgaged  property,  and  some 
time  in  December  following,  some  of  the  same  property,  whioh  at 
the  time  was  at  Buena  Yista  in  the  county  of  Chaffee,  was  attached. 
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at  the  suit  of  certain  creditors  of  Wasson,  and  the  attached  prop- 
erty sold  by  the  sheriff  of  Chaffee  county.  Sampson  one  of  the  de- 
fendants in  error,  was  a  purchaser  at  this  sale  of  one  span  of  mules 
and  ei^ht  head  of  horses.  A  few  days  after  the  sale,  VVasson  took 
from  the  stable  where  they  were  kept  at  Buena  Vista,  the  mules  and 
horses  which  had  beien  purchased  by  Sampson  as  aforesaid,  and 
carried  them  away,  whereupon  Sampson  replevined  the  same,  and 
Tabor  interfered  therein  claiming  the  property  under  his  chattel 
mortgage,  the  terms  of  which  provided  that  he  was  authorized  to 
take  immediate  possession  of  the  mortgaged  property  in  case  the 
same  should  be  removed  from  the  county  of  Lake,  or  be  attached 
by  any  person,  or  claimed  by  any  third  party. 

The  controversy,  therefore,  is  whether  the  right  of  possession  of 
the  last  mentioned  property  is  in  Tabor  by  virtue  of  the  mortgage, 
or  in  Sampson  by  virtue  of  the  sheriff's  sale. 

The  case  was  tried  in  the  court  below,  by  consent  of  parties,     ' 
without  the  intervention  of  a  jury,   and  a  finding  and  judgnjent 
rendered  in  favor  of  Sampson  for  possession  of  the  property  in  con- 
troversy. 

Several  questions,  presented  by  the  assignment  of  errors,  are  dis- 
cussed by  counsel  in  the  briefs  filed,  but  the  only  one  we  deenk  it 
necessary  to  pass  upon  in  view  of  the  issues  made  by  the  plaintiffs 
below,  relates  to  the  sufficiency  of  the  mortgage  as  against  tne  rights 
of  Sampson  as  purchaser  at  the  judicial  sale. 

We  think  the  mortgage  insufficient  to  defeat  the  rights  of  the  pur- 
chaser, for  two  reasons :  uncertainty  in  description  of  the  property, 
and  the  non-recording  of  such  mortgage  in  the  county  where  the 
property  in  question  was,  and  in  the  possession  of  the  mortgagor 
at  the  time  it  was  attached.     The  only  description  of  mules  in  the 
mortgage  was   ''2  mules,   bays;  1  mule,  dun;"  while  some  of  the 
horses  were  described  singly  and  in  pairs  by  name  only,  as  for  in- 
stance:   f*2   horses,   Dock   and   Gertie;    2   horses,    Monkey    and 
Trickle;  2  horses.  Bill  and  Maggie;      *      *      *      i  horse,  Black 
Baby;  1  Keno;  1  horse.  Bill;  1  horse.  Pony;  1  horse,  Frank,"  etc.; 
but  most  of  the  number  are  mentioned  by  a  lumping  enumeration, 
merely  as:  "4  horses,  brown;  6  horses,   mixed;  4  horses  mixed;  2 
horses,  Bud  and  Jim;  20  horses,  mixed;  2  horses,  gray,"  etc. 

No  place  was  mentioned  in  the  mortgage  where  any  of  these  ani- 
mals were  kept  situate  or  used  or  for  what  purpose  used,  or  that 
they  were  used  at  all,  nor  was  there  any  other  or  further  description, 
than  such  as  given  in  the  examples  above  quoted. 

What  may  properly  be  regarded  as  a  sufficient  description  of 
horses  and  cattle  in  an  instrumement  of  conveyance  depends  to  sonae 
extent  upon  circumstances  aside  from  the  peculiar  description  of  the 
animals  themselves.  For  example,  if  a  mortgagor  owned  hut  a  small 
number  of  such  animals,  and  should  include  in  the  mortgage  all  that 
he  owned,  stating  therein  the  place  or  places  where  they  were  kept, 
or  the  uses  in  which  they  were  employed  a  less  particular  descrip- 
tion of  each  by  natural  marks  or  individual  characteristics  Mrould 
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suflSce  for  identification  than  if  the  mortgagor  were  owner  of  a  large 
number,  a  part  of  which  only  were  included  in  the  mortgage,  and  no 
information  should  be  given  in  the  instrument  of  the  place  where  the 
animals  were  kept,  or  for  what  purposes  or  uses,  whether  freighting, 
carriage  driving,  riding,  racing  or  breeding.  Wasson  himselt  testi- 
fies that  he  had  six  head  of  horses  in  Chaffee  County  which  were 
not  included  in  the  mortgage,  so  that  had  this  mortgage  been  rec- 
orded in  Chaffee  County,  it  must  have  been  impossible  for  any  one 
reading  the  mortgage  to  have  identified  those  six  head  as  excluded, 
or  any  other  twenty  head  found  in  that  county,  as  included  in  the 
number  designated  in  the  mortgage  as  "20  horses,  mixed." 

In  Lawrence  v.  Evarts  &  Cooper,  7  Ohio  St.  197,  the  court  say : 
"Any  description  which  will  enable  third  persons  to  indentify  the 
property,  aided  by  inquries  which  the  mortgffge  itself  indicates  and 
directs,  is  suflScient,  The  identity  of  the  property  is  not  in  such 
cases  ascertained  by  any  specific  description  which  distinguishes  it 
from  cither  property  of  the  same  kind  or  species,  but  by  its  local- 
ity." 

In  that  case  the  description  was  ''all  the  stock,  tools  and  chattels 
belonging?  to  the  mortgagor  in  and  about  the  wheelright  shop  occu- 
pied by  him,"  and  this  was  held  sufficient  for  the  reasons  above 
expressed.  See,  also,  Kelly  v.  Keed,  6-7  Miss.  89;  McCord  v. 
Cooper,  30  Ind.  10;  Golden  v.  Caskin,  1  Kan.  259. 

Our  statute  concerning  chattel  mortgages  provides  that  such 
mortgacjes  shall  be  **good  and  valid"  from  the  time  they  are 
recorded  "in  the  county  wherein  the  property  mortgaged  or  the 
greater  portion  thereof  shall  be  situated."  This  mortgage  was 
recorded  in  Lake  County  alone,  but  there  is  not  a  word  in  the 
mortgage  itself,  or  in  the  testimony  in  the  case,  as  disclosed  by  the 
record,  to  indicate  that  the  property  mortgaged,  or  the  greater 
portion  thereof,  or  that  a  single  item  thereof  was  in  the  county  of 
Lake.  Wasson  himself  testifies  that  the  horses  and  mules  in  con- 
troversy were  in  some  of  his  government  **mail  routes  around  Lead- 
ville."  They  were  found  and  seized  in  the  possession  of  Wasson 
as  the  owner,  in  the  county  of  Chaffee,  by  the  sheriff  of  said  county, 
and  wherein  the  attaching  creditors  resided.  There  was  no  proof 
of  actual  notice,  nor  did  the  records  of  either  Chaffee  county  or 
Lake  county  furnish  constructive  notice  that  the  horses  and  mules 
in  controversy,  at  the  time  of  the  seizure  and  sale,  were  subject  to 
the  rights  claimed  by  the  plaintiff  in  error  by  virtue  of  the  chattel 
mortgage  in  question. 

We  must  therefore  hdld  that  the  right  of  possession  to  the  pro- 
perty claimed  by  the  plaintiff  in  error,  as  mortgagee,  at  the  time  of 
the  seizure  and  sale  aforesaid  was  not  sufficient  to  defeat  the  title 
acquired  by  defendant  in  error,  Sampson  as  purchaser  at  said  sale^ 
and  the  judgment  of  the  court  below  will  be  affirmed. 
Judgment  affirmed. 
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Teller  v.  People. 

Filed  May  16,  tSS4^ 

Contempt — ^Appeal. — No  appeal  lies  from  a  judgment  imposing  a  penalty  for  a  contempt 
of  court. 
Pkockedixgs  fob  Contempt  are  Criminal  in  their  nature. 

Appeal  from  a  judgment  of  the  supeiior  court  of  Denver.  The 
opinion  states  the  facts. 

WiUard  leller,  per  se,  for  the  appellant. 

D.  F.  Vrmy,  Attorney-General,  and  C,  C.  Rockwell,  for  the  appellee. 

By  the  Court.  The  motion  to  dismiss  the  appeal  must  be  allowed 
upon  the  ground  that  no  appeal  lies  from  a  judgment  imposing  a 
penalty  for  a  contempt  of  court. 

The  cases  of  Ex  parte  Crittenden,  G2  Cal.  534,  and  New  Orleans 
V.  Steamship  Co.,  20  Wall.  392,  are  conclusive  upon  the  point  that 
the  imposition  of  fines  and  jienalties  in  contempt  proceedings  per- 
tains to  criminal,  and  not  civil  jurisprudence. 

In  our  judgment,  the  proceeding  in  cases  of  this  character  par- 
take suflSciently  of  the  nature  of  criminal  actions  to  warrant  us  in 
holding  that  they  must  be  reviewed  as  such.  Inasmuch,  therefore, 
as  appeals  do  not  lie  in  this  class  of  actions  under  our  practice,  this 
appeal  must  be  dismissed  and  the  cause  remanded,  and  it  is  so 
ordered. 

Appeal  dismissed. 

People,  etc.,  v.  Betts. 

Filed  Mav  lo,  1SS4, 

Admission  to  the  Bar— Appi.tcation  Therefor-  Examining  CoMMmEE.— An  applica- 
tion for  admission  to  the  bar  should  i  c  acldruHised  to  the  examining  committee  of  the  ui.<trict 
in  which  the  applicant  reside**.  If  tlie  a])pUcaiit  ia  rejected  by  such  committee,  he  can  nnt 
.ipplj'fur  examination  to  any  other  exauiinini<  cdmmitiee.  If  such  rejection  is  the  result  oi 
malice  or  unfairness  on  the  part  of  the  committee  the  applicant  should  apply  to  the  supreu^o 
court  for  relief.  A  certificate  of  l('^,'al  proficiency  must  be  8i«fiied  by  a  majority  of  such  com- 
mittee, after  an  actual  examination  by  all  or  a  majority  of  them.  A  certificate  signet!  by  such 
majority,  after  an  examination  only  by  one,  is  insuHicient,  and  a  license  to  practice  isisutLd 
thereon  will  be  revoked. 

Original  proceeding  for  revocation  of  an  attorney's  license.  The 
opinion  states  the  facts. 

Charles  E.  Gash,  John  M.  Waldron  and  George  A,  Eichinond^  Exam- 
ining Committee,  etc,,  for  the  plaintiff. 
Fred.  Betts,  per  se,  for  the  respondent. 

Helm,  J.  The  record  in  this  case  discloses  the  following  facts, 
viz:  That  in  the  month  of  October,  1883,  respondent  was  examined 
by  the  examining  committee  of  the  third  iudicial  district  for  ad- 
mission to  the  bar;  that  the  committee  declined  to  award  hiin  the 
requisite  certificate  of  proficiency  in  legal  attainments;  that  bo 
attributed  his  rejection  to  the  malice  or  prejudice  of  two  members 
of  the  committee  and  not  to  his  own  inefficiency;  that  in  January-, 
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1SS4,  he  made  application  to  the  examining  committee  of  the  sixth 
district  informing  them  of  his  former  rejection,  and  averring  by 
affidavit  that  he  verily  believed  that  he  did  not  and  could  not  re- 
ceive a  fair  and  impartial  examination  before  the  committee  of  the 
third  district;  that  thereupon  after  examination  a  certificate  of  com- 
petency was  given  him  by  the  said  committee  of  the  sixth  district; 
that  the  examination  of  the  latter  committee  was  conducted  solely 
by  one  member  thereof,  though  the  certificate  was  signed  by  two 
members;  and  that  upon  this  certificate  and  the  other  essential  cre- 
dentials a  license  was  issued  by  this  court  admitting  respondent  to 
Uie  profession. 

A  motion  is  now  submitted  to  male  the  rule  to  show  cause  abso- 
lute. The  motion  rests  upon  the  petition  and  answer,  together  with 
the  interrogatories  attached  to  the  petition,  and  sworn  answers 
tliereto  by  respondent. 

Upon  this  record  we  do  not  thii^k  the  charge  of  iviUful  or  inten- 
tional deceit  in  obtaining  the  license  is  sustained.  The  committee 
of  the  sixth  district  were  informed  of  the  steps  previously  taken; 
and  we  do  not  believe  respondent  intentionally  withheld  from  this 
court  knowledge  of  the  matters  above  stated  which  are  now  before  us. 
But  the  motion  must  be  sustained  on  account  of  legal  irregular- 
ities averred  in  the  petition  and  admitted  by  respondent. 

Section  seventy  one  of  the  general  statutes  reads  as  follows: 
"It  shall  be  the  duty  of  the  supreme  court  to  appoint  a  standing 
committee  of  three  attorneys  at  law  for  each  judicial  district  of  the 
state,  whose  duty  it  shall  be  to  examine  all  applicants  for  license  as 
aforesaid;  and  if,  upon  such  examination,  a  majority  of  the  com- 
mittee shall  deem  the  applicant  qualified  to  practice  as  an  attorney 
and  counsellor  at  law  in  the  courts  of  this  state,  they  shall  sign  a 
certificate  to  that  effect,  and  transmit  the  same  to  the  clerk  of  the 
supreme  court." 

This  court  is  now  for  the  first  time,  called  upon  to  give  a  partial 
construction  to  the  foregoing  section.  Three  questions  are  fairly 
Tiresented,  viz:  First,  may  the  applicant  for  admission  to  the  bar,  at 
his  own  option  and  upon  his  own  motion,  go  before  the  examining 
committee  of  another  district  than  the  one  in  which  he  resides,  and 
has  prosecuted  his  legal  studies? 

Second,  is  he  at  liberty  after  rejection  by  one  committee,  of  his 
o\ni  accord,  to  renew  his  applicati6u  before  another  committee? 
•  And  Third,  is  it  sufficient  compliance  with  the  statute  for  one 
member  alone  to  conduct  the  examination,  the  others  accepting  his 
conclusion  and  ratifying  his  recommendation  without  any  personal 
knowledge  of  the  applicant's  fitness? 

It  is  claimed  in  argument  that  the  first  and  third  of  these  ques- 
tions have  been  affirmatively  answered  by  examining  committees 
themselves;  this  may  be  true;  it  certainly  is  true  in  the  case  before  us. 
Such  procedure,  if  existing  to  any  extent,  owes  its  adojition  to 
to  considerations  of  hardship  and  inconvenience.  But  we  doubt  if 
It  should  be  perpetuated. 
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A  fair  and  reasonable  interpretation  of  the  law  would  seem  to 
require  the  examination  to  be  made  by  the  committee  of  the  district 
in  which  the  applicant  resides;  the  labor  of  those  who  serve  upon 
these  committees  is  entirely  gratuitous,  and  it  would  be  unreason- 
able and  unfair  to  impose  upon  one  committee  the  duty  of  examin- 
ing students  from  all  pp^rts  of  the  state;  one  evident  purpose  of  the 
statute  is  to  divide  and  distribute  this  labor  and  responsibility. 
Again,  it  was  hardly  the  legislative  intention  to  give  each  candidate 
the  privilege  of  choosing  from  among  the  seven  diflferedt  commit- 
tees, the  one  in  his  judgment  most  likely  to  favor  his  application; 
the  one  made  up  of  acquaintances  or  personal  friends :  or  perchance 
the  one  most  lax  in  its  method  of  examining  and  in  the  attain- 
ments required. 

It  is  not  a  compliance  with  the  spirit  of  the  law  for  one  member 
of  the  committee  alone  to  conduct  the  examination;  the  statute  con- 
templates that  at  least  two  of  them  shall  pass  in  judgment  upon  the 
applicant's  legal  accomplishments;  also  that  they  shall  do  this  from 
personal  investigation,  and  not  by  proxy.  The  examination  of  an 
individual  committee-man  may  lie  thorough  and  satisfactory,  and 
his  conclusions  in  the  premises  maybe  eminently  just  and  accurate, 
but  its  acceptance  and  indorsement  by  his  associates  is  not  suffi- 
cient; the  result  is  that  the  license  issues  upon  the  opinion  of  a  sin- 
gle member,  while  the  law  requires  the  concurring  judgment  of  not 
less  than  two  of  them. 

The  statute  does  not,  in  words,  prohibit  a  second  application  to 
another  committee  after  examination  and  rejection  by  the  first  one. 
But  the  indorsement  of  such  a  j^ractice  by  us  would  be  pernicious 
and  absurd,  while  it  is  in  clear  violation  of  the  intent  of  the  law- 
makers. Candidates  for  admission  to  the  bar  are  not  always  free 
from  conceit;  laboring  under  a  delusion  concerning  their  qualifica- 
tions they  might  inflict  themselves  upon  one  after  another  of  the 
examining  committees  until  they  had  gone  the  rounds  of  the  entire 
state,  unless  a  favorable  verdict  were  sooner  obtained.  The  impro- 
priety and  unreasonableness  of  allowing  such  a  practice,  even  should 
the  committees  knowingly  submit  thereto,  are  too  apparent  to  justify 
further  argument. 

If  the  applicant  believes  himself  the  victim  of  unfairness  or  pre- 
judice at  the  hands  of  the  committee  in  his  own  district,  he  should 
present  his  grievance  to  this  court;  and  if,  upon  investigation,  we 
are  satisfied  that  injustice  has  been  done  him,  the  wrong  will  be 
rectified  in  some  ay)propriate  way. 

Had  the  court  been  advised  of  the  foregoing  irregularities  respond- 
ent's license  would  not  have  been  issued.  It  now  appears  that  there 
was  no  proper  examination,  and  that  the  certificate  of  legal  profi- 
ciency was  not  obtained  in  accordance  with  law. 

For  these  reasons  we  have  concluded  to  revoke  the  license.  But 
this  determination  rests  upon  conclusions  as  to  questions  of  prac- 
tice, which  are  now  announced  for  the  first  time;  conclusions 
which,  according  to  the  assertions  of  counsel,  conflict  in   somo 
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respects  with  the  construction  of  the  law  heretofore  adopted  by  a 
fe^  of  the  examining  committees;  and  while  we  disapprove  of 
respondent's  conduct,  we  recognize  the  fact  that  it  is  largely  excus- 
able. We  are  therefore  disposed  to  say  that  he  may  at  once  renew 
his  request  for  examination.  Over  seven  months  have  passed  since 
his  rejection  by  the  committee  of  the  third  district.  During  this 
time  he  has  been  prosecuting  his  legal  studies,  and  the  same  exam- 
iners might  now  render  a  favorable  decision.  But  under  the  cir- 
cumstances, we  are  aware  that  it  would  be  more  satisfactory  to  this 
committee,  and  less  embarrassing  to  respondent,  if  this  examination 
be  conducted  by  some  one  else.  Hence  we  have  determined  to 
select  three  other  members  of  the  Pueblo  bar  to  perform  the 
duty. 

The  rule  to  show  cause  is  made  absolute,  and  respondent's  license 
revoked;  but  beds  given  leave  to  apply  to  a  committee  consisting  of 
F.  W.  Pitkin,  T.  T.  Player  and  William  M.  Stone,  who  are  hereby 
specially  appointed  to  pass  upon  his  legal  attainments.  If  the  deci- 
sion of  said  committee  be  favorable,  respondent  may  at  once  renew 
his  application  to  this  court  for  admission  to  the  bar. 


Lettensdobfeb  et  al.  v.  King,  Administratrix,  etc. 

Filed  May  16, 1884. 

PlE/VDING— Indebitatus  Assumpsit — Services. — Both  at  common  law  and  under  the  code 
a  plaintiff  may  recover  the  reasonable  value  of  his  services,  regardless  of  contract,  under  a 
complaint  in  the  nature  of  an  indebitatus  assumpfit. 

Value  of  Professional  Services— Expert  Testimony. — In  an  action  to  recover  the 
valne  of  an  attorney's  professional  services  the  jury  are  not  bound  by  the  opinion  of  experts 
u  to  such  value,  but  may  use  their  own  knowledge  and  exp<>rience  in  determining  the  value. 
An  instruction  that  their  "finding  as  to  such  value  should  be  a  fair  and  reasonable  sum 
•cconiing  to  the  evidence,  after  considering  all  the  evidence  upon  the  subject,  no  more  and 
no  less,"  is  proper. 

Failup.e  op  the  Court  to  Give  an  Instruction  which  would  have  been  proper,  is  nt.t 
error,  if  such  instruction  is  not  requested. 

Whe:?  an  Attorney's  Fee  is  Contingent  Upon  UltiMxVte  Success  in  a  particular  suit, 
the  question  when  such  ultimate  success  was  obtained  is  a  question  of  law.  In  the  present 
instance  such  success  was  obtained  up  m  tho  entry  of  the  decree  in  the  circuit  court  in  the 
suit  in  which  the  services  sued  for  were  rendered. 

Errijh  in  the  Admission  op  Evidence  will  not  Warrant  a  Kevebsal  when  the  party 
complaining  was  not  prejudiced  thereby. 

Findings — Conflict  of  Evidence.— A  finding  of  a  jury  upon  a  disputed  question  of  fact, 
in  connection  with  which  there  is  a  material  conflict  in  the  testimony,  will  not  be  reversed, 
unless  such  finding  is  so  unreasonable  as  to  create  a  strong  presumption  that  the  jury  were 
misled,  or  were  controlled  by  improper  motives,  or  influenced  by  passion  or  prejudice. 
•  In  Determining  the  Reasonable  Value  op  an  Attorney's  Services,  the  jury  should 
consider  the  character  of  the  litigation  in  which  the  same  were  rendered;  the  imvelty, 
difficulty  and  imi)ortance  of  the  questions  involve<l;  the  value  of  tho  rights  or  pr'>porty  in 
c«*ntroversy;  the  attorney's  position  in'the  case  as  leading  or  assistant  counsel,  and  the  degree 
of  responidbility  resting  upon  him;  the  length  of  time  necessarily  consumed  by  the  trial 
and  other  court  proceedings;  tho  fact,  if  it  be  a  fact,  that  comi>ensatioa  is  wholly  contingeiit 
upon  success,  and  the  manner  in  which  his  duties  are  performed.  The  verdict  in  this  case, 
tested  by  these  considerations,  is  not  excessive. 

Ebror  to  the  district  court  of  Arapahoe  county.     The  opinion 
states  the  facts. 
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Frank  Titus,  for  the  plaintiflfs  in  error. 

WeUs,  Smith  &  Macon  and  Robert  T.  McNeil^  for  the  defendants  in 
error. 

Helm,  J.  Defendant  in  error  brought  suit  as  administratrix  in 
the  court  below  to  recover  fees  for  services  rendered  by  her  iixtestate 
John  Q.  A.  King  in  his  lifetime.  Deceased  was  employed  in  1877 
by  plaintiffs  in  error  as  local  attorney  and  counsellor  in  the  federal 
court  at  Denver.  This  suit  involved  the  consideration  of  novel  and 
complicated  questions,  and  though  prosecuted  with  diligence  was 
not  determined  till  July,  1880.  At  that  time  a  decree  was  rendered 
in  favor  of  plaintiffs  in  error  who  were  plaintiffs  therein.  Gov. 
King  died  after  the  cause  was  submitted  but  before  entry  of  the 
decree;  during  this  period  of  nearly  three  years  ho  received  nocom- 

Eensation  whatever  from  plaintiffs  in  error.  He  was  also  retained 
y  them  and  took  some  steps  in  another  suit  subsequently  com- 
menced against  them;  in  connection  with  this  latter  cause  he  was 
paid  a  retainer  fee  of  fifty  dollars  but  no  more. 

The  complaint  in  this  case  avers  the  performance  of  these  services 
at  the  instance  and  request  of  plaintiffs  in  error  and  their  failnro  to 
pay  the  fees  therefor  and  places  the  reasonable  amount  thereof  at 
ten  thousand  dollars.  The  answer  among  other  things,  pleads  a 
special  and  distinct  ** understanding  and  agreement"  with  deceased 
that  his  compensation  for  services  in  the  prior  suit  should  be  the 
reasonable  value  thereof,  and  should  be  wholly  contingent  and 
entirely  dependent  upon  the  ultimate  success  of  the  complainants; 
that  said  suit  is  yet  undetermined,  defendants  have  not  yet  recovered 
the  lands  involved  and  therefore  the  contingency  has  not  happened.  It 
also  avers  that  deceased  was  simply  employed  to  act  as  merely  as- 
sistant counsel  and  only  for  the  purpose  of  attending  to  motions  and 
other  interlocutory  proceedings.  These  averments  were  traversed 
by  the  replication. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff,  who 
is  now  defendant  in  error  for  the  full  amount  demanded  in  the 
complaint;  to  reverse  the  judgment  rendered  thereon,  the  cause  is 
brought  to  this  court. 

The  first  assignment  of  error  relates  entirely  to  the  instructions 
given  at  the  trial  in  behalf  of  the  plaintiff.  Four  of  the  objections 
fc^tuted  and  discussed  by  counsel  ander  the  assignment  we  deem 
important  and  will,  therefore,  proceed  to  consider  them. 

1.  It  is  claimed  that  plaintiff  in  the  complaint  averred,  or  under- 
took to  aver,  a  cause  of  action  in  indchitatus  assumpsit^  and,  there- 
fore, the  instructions  and  the  recovery  thereunder  being  upon  the 
theory  that  the  suit  was  on  a  quantujn  meruit  were  clearly  erroneous. 

The  language  of  the  complaint  is  in  some  respects  similar  to  that 
used  under  the  former  practice  in  the  indehiiatus  court;  but  even 
with  that  practice  this  particular  point  would  not  be  well  taken.  It 
is  held  that  under  the  indebitatus  court,  properly  stated  in  his 
declaration,  plaintiff  may  recover  whatever  is  due  him  although  no 
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specific  Bum  was  agreed  upon;  and  that  the  quantum  meruit  court  is 
unnecessary :  Pnterbaugh  PI.  &  Pr.  69  &  1%  and  citations. 

But  it  is  sufficient  answer  to  counsels  argument  to  suggest  that 
ont  code  of  procedure  ignores  these  distictions  in  the  forms  of 
action;  that  tne  complaint  complies  with  the  code  requirement  by 
stating  in  concise  language  the  ultimate  facts  constituting  the 
alleged  cause  of  action.  Had  an  objection  been  interposed  at  the 
proper  time,  it  is  possible  that  the  district  court  would  have  re- 
quired a  more  specific  statement  of  some  of  the  matters  averred. 
The  complaint  does  not  aver  that  defendants  promised  to  pay  (a 
legal  conclusion,  the  statement  of  which  seems  to  have  been  required 
under  the  old  practice  to  enable  him  to  recover  on  ^the  quantum 
\utTu\l)\  it  does,  however,  declare  that  the  services  were  rendered 
at  the  request  of  defendants,  and  that  they  thereby  boeame  indebted, 
etc.  No  material  averment,  under  the  present  practice,  is  omitted 
from  the  complaint,  and  thereunder  plaintiff  was  entitled  to  recover, 
if  at  all,  the  reasonable  value  of  her  husband's  services,  regardless 
of  contract. 

2.  The  first  instruction,  it  is  said,  precluded  the  jury  from  using 
tlieir  own  knowledge  and  experience  in  determining  the  value  of 
deceased's  services  and  confined  them  to  the  opinions  of  the  experts 
sworn.  No  doubt  exists  as  to  the  correctness  of  the  general  legal 
nle  stated  by  counsel.  In  Head  v.  Hargrove  cited,  Mr.  Justice 
Field  says:  "It  was  the  province  of  the  jury  to  weigh  the  testimony 
of  the  attorneys  as  to  the  value  of  the  services  by  reference  to  their 
nature,  the  time  occupied  in  their  performance,  and  other  attending 
circumstances,  and  by  applying  to  it  their  own  experience  and 
knowledge  of  the  character  of  such  services:"  15  Otto,  45. 

When  a  jury  have  before  them  all  the  facts  and  circumstances 
attending  and  surrounding  ths  transaction  the  opinion  of  experts 
as  to  value,  based  upon  the  same  evidence,  are  not  conclusive; 
these  opinions  are  not  to  be  substituted  for  the  common  sense  and 
judgment  of  the  jury;  the  purpose  of  their  introduction  is  to  sup- 
plement the  general  knowledge  and  experience  of  the  jury  iu  rela- 
tion to  the  matters  before  them,  and  thereby  to  aid  them  in  the 
eiercise  of  their  own  judgment,  to  the  end  that  a  more  just  and 
accurate  conclusion  as  to  value  may  by  them  be  drawn  from  the 
evidence. 

But  we  do  not  think  the  instruction  liable  to  this  objection.  The 
jury  are  told  therein  that  their  ''finding  as  to  such  value  should 
be  a  fair  and  reasonable  sum  according  to  the  evidence,  after  con- 
sidering all  the  evidence  upon  the  subject,  no  more  and  no  loss." 

It  would  be  an  unwarranted  conclusion  that  the  jury  interpreted 
these  words  as  confining  them  to  the  0])inions  of  the  lawyers  sworn 
ou  this  subject;  on  the  contrary,  the  obvious  and  natural  meaning 
thereby  conveyed  is  that  they"  were  to  bring  to  boar  upon  all  the 
evidence,  including  the  opinions  of  experts,  their  own  knowledge 
and  common  sense,  and  determine  the  question  accordingly.  The 
expression,  **no  more  and  no  less,"  is  simply  a  ^jrohibition  against 
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the  amount  of  plaintiff's  recovery  at  more  or  less  than  such  reason- 
able sum  as  in  their  judgment  would  be  equitable  and  just  under 
the  entire  evidence  before  them.  An  instruction  stating  specifically 
the  rule  relating  to  this  kind  of  evidence  would  have  been  proper, 
and  had  such  an  instruction  been  asked,  the  court  would  not  have 
refused  it.  In  the  absence  of  a  request  therefor,  however,  the 
court's  failure  to  submit  such  an  instruction  on  its  own  motion,  we 
do  not  consider  error. 

3.  Counsel  declare  that  the  court  erred  in  telling  the  jury  in  the 
second  instruction  that  ultimate  success  in  the  Leitensdorfer  suit 
was  attained  when  a  final  decree  was  entered  therein. 

Th^  instruction  notifies  the  jury  that  if  they  find  deceased's  fees 
to  have  been  conditioned  upon  ultimate  success  in  that  suit,  such 
contingency  happened  upon  the  entry  of  a  decree;  ultimate  success 
in  a  particular  suit  cannot  be  said  to  refer  to  or  involve  other  suits 
or  proceedings  which  may  be  necessary  before  the  fruits  of  the 
judgment  can  be  enjoyed.  This  instruction  must  be  interpreted  in 
connection  with  the  fourth,  given  for  the  defendants;  the  latter 
directs  the  jury  to  return  a  verdict  for  the  defendant  in  case  they 
find  that  there  was  a  special  contract  providing  for  the  payment  of 
no  fees,  except  in  the  event  of  defendant's  recovery  of  the  interest 
which  they  claimed  in  the  land,  unless  it  appears  that  they  had  suc- 
ceeded in  such  recovery.  The  jury  could  not  have  been  misled  in 
this  connection  to  the  prejudice  of  the  plaintiffs  in  error. 

But  it  is  contended  that  ultimate  success  included  the  afiirmation 
of  the  decree  in  the  supreme  court  of  the  United  States,  should  the 
cause  be  transferred  thereto. 

We  do  not  deem  it  necessary  to  discuss  and  determine  exactly 
when  ultimate  success  has  been  attained  in  suits  generally.  The 
question  here  is,  what  final  determination  was  understood  and 
intended  by  deceased  and  plaintiffs  in  error  in  the  arrangement  con- 
cerning compensation  for  the  former's  services. 

In  view  of  the  pleadings  and  the  evidence  in  this  case,  we  are 
satisfied  that  when  this  final  determination  or  ultimate  success  was 
attained  became  a  question  of  law,  and  that  the  court  did  not  err  in 
fixing  upon  the  entry  of  a  final  decree  in  the  circuit  court  of  the 
United  States. 

4.  The  error,  if  any,  committed  by  the  fourth  instruction,  was  in 
favor  of  defendants  below;  the  evidence  expressly  mentioned  therein 
was  inadmissible  under  the  pleadings,  and  probably  should  have 
been  entirely  withdrawn;  if  the  court  erred  in  allowing  them  to 
consider  it  in  so  far  as  it  bore  upon  the  question  of  reasonable 
vahie,  provided  they  found  it  to  have  any  such  bearing,  such  error 
could  not  have  prejudiced  tlie  defendants. 

Under  their  second  and  third  assignments  of  error,  counsel  pre- 
sent the  objections  that  the  verdict  is  contrary  to  the  evidence,  and 
also  that  the  amount  awarded  is  excessive. 

There  are  upwards  of  nine  hundred  folios  of  evidence;  in  many 
important  particulars  the  testimony  is  conflicting;  the  i)rcponder- 
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anco  thereof  upon  tlie  material  questions  of  fact  is  prol>ably  in 
favor  of  plaintiflf 's  recovery;  this,  at  least,  was  the  conclusion  of 
the  jury,  and  we  do  not  feel  inclined  to  challenge  the  correctness 
of  their  conclusion.  This  court  will  not  interfere  with  the  finding 
of  a  jury  upon  a  disputed  question  of  fact  in  connection  with  which 
there  is  a  material  conflict  in  the  testimony,  unless  such  finding  is 
so  unreasonable  as  to  create  a  strong  presumption  that  they  were  in 
some  way  misled,  or  were  controlled  by  improper  motives,  or  influ- 
enced by  passion  or  prejudice:  Green  v.  Taney,  4  Colo.  L.  K. 

The  sum  named  in  the  verdict  is  large, — a  court,  or  perhaps 
another  jury,  might  have  awarded  less, — but  we  are  not  prepared  to 
say  that  it  is  so  excessive  as  to  justify  interference  therewith  by  us. 
A  large  discretionary  power  is  lodged  with  the  jury  in  cases  like 
this.  In  estimating  the  value  of  an  attorney's  services,  where  no 
special  contract  exists  fixing  the  same,  they  are  to  consider  a  variety 
of  facts  and  circumstances,  such  as  the  character  of  the  litigation  in 
which  the  services  were  rendered,  the  novelty  difficulty  and  import- 
ance of  the  questions  involved,  the  value  of  the  rights  or  property  in 
controversy,  the  attorney's  position  in  the  case  as  leading  or  assistant 
counsel,  and  the  degree  of  responsibility  resting  upon  him,  the 
length  of  time  necessarily  consumed  by  the  trial  and  other  court 
proceedings;  the  fact,  if  it  be  a  fact,  that  compensation  is  wholly 
contingent  upon  success;  the  manner  in  which  his  duties  are  per- 
formed, etc. 

Testing  the  verdict  in  this  case  by  these  considerations,  we  cannot 
say,  in  view  of  the  evidence,  that  it  is  grossly  excessive;  the  services 
of  deceased  are  shown  to  have  been  arduous  and  laborious;  he  was 
not  the  leading  lawyer  employed,  but  Mr.  Bradford,  his  principal, 
was  never  nearer  than  Washington;  and  while  local  and  assistant 
counsel  only,  deceased  seems  to  have  been  charged  with  the  imme- 
diate conducting  and  management  of  the  case,  and  to  have  borne  a 
large  part  of  the  responsibility  in  connection  therewith.  Some  of 
the  questions  were  new,  complicated  and  difficult;  his  labors  exten- 
ded through  a  period  of  nearly  three  years,  and  his  fees  were  con- 
tingent upon  success. 

True,  plaintiffs  in  error  have  as  yet  reaped  no  direct  benefit  from 
the  decree  obtained,  but  that  decree  was  the  entering  wedge  to  the 
attainment  of  vast  and  valuable  property  rights.  Followed  up  with 
dilligence  and  success,  its  ultimate  result,  according  to  the  evidence, 
will  be  to  vest  in  them  title  to  property  valued  at  nearly  half  a  mil- 
lion of  dollars. 

There  are  other  assignments,  but  we  do  not  deem  it  necessary  to 
consider  them.     So  far  as  we  are  advised  by  the  record,  no  material 
error  was  committed  in  the  admission  or  rejection  of  testimony. 
The  judgment  will  be  affijcmed. 
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BUPEE3£E  COURT  OF  CALIFORNIA. 

No.  7,620. 

Bank  of  Healdsburq  v.  Bailhace  et  al. 

Department  One.    Filed  June  11^  1884* 

A  1>EED  TAgra  Effect  only  from  its  Delivery.  If  delivery  is  wanting^  the  deed  is  void 
a&  initio. 

Maurted  Woman's  Deed— Acknowledgment— Delivery.— The  deed  of  a  ni'»rrierlwoin'»!i, 
until  it  i«  a<.*knowledj?ed  and  certified  according  to  the  formalities  prescribed  bv  sections  1,1  -*> 
and  1.191  of  the  civil  code,  has  no  validity,  and  is  not  in  a  condition  to  be  deliVeretl  or  ac- 
cented. 

Delivery  of  Deed— Handing  Deed  to  Director  or  Grantee.— Handing  a  def^.!  to  one 
of  the  directors  of  the  grantee,  a  bank,  upon  the  condition  that  the  same  is  not  to  bo  doiiv- 
ercd  until  certain  matters  in  disjmte  betw.  en  the  i)artics  to  the  deed  are  settled,  nor  until  tlw 
depositary  is  instructed  to  make  such  delivery,  is  not  a  delivery  to  the  bank,  nor  can  delivery 
be  made  until  such  instructions  are  given. 

Settlement  of  Bank  Def.vlcation— Authority  op  Bank  Officers  and  Directors  — 
Tlie  R*'ttlement  of  a  defalcation  to  a  bank  and  tin*  a'^coptauoe  of  a  deed  of  real  estate  v\  acuiW 
f;icti()n  and  release  there'  fare  not  transactions  wliich  fall  within  the  oniinary  i>owcrs  of  acni- 
pojation,  which  may  be  exercised  by  its  aj,'ent8  or  persons  who  are  held  out  to  the  public  .w 
such.    Power  to  do  such  acts  must  be  conferred  by  the  board  of  directors. 

Appeal  from  a  judgment  of  the  superior  court  of  Sonoma  county 
entered  in  favor  of  the  defendants.     The  opinion  states  the  facts. 

George  A.  Johtaon^  for  the  appellant. 
McGee  and  Norton,  for  the  respondents. 

McKee,  J.  The  existence  and  validity  of  a  deed  as  translative 
of  the  title  of  a  married  woman  to  a  tract  of  land,  held  ashersepii- 
rato  estate,  is  the  question  presented  for  consideration  in  this  caso. 
Josephine  Bailhace,  the  wife  of  her  co-defendant,  John  Bailhacis 
was  seized  in  fee  as  her  separate  property  of  the  land  described  in 
the  pleadings.  On  the  12th  of  June,  1880,  she  executed  a  deed  of 
it  to  the  plaintiff.  Delivery  of  the  deed  at  the  time  of  its  execution 
is  affirmed  by  the  plaintiff  and  denied  by  the  defendants.  If  it  wa^ 
not  delivered  it  is  not  her  deed;  for  one  of  the  essential  requisites 
of  a  good  deed  is  that  it  be  delivered  by  the  grantor  or  his  attorney. 
A  deed  takes  effect  only  from  its  tradition  or  delivery;  and  if  it 
wants  delivery  it  is  void  ah  initio:  2  Blk.  Com.  308;  Barrv.  Schroe- 
der,  32  Cal.  610.  ''Delivery  is  either  actual,  i.  c,  by  doing  some- 
thing and  saying  nothing,  or  else  verbal,  i.  e.,  by  saying  something 
and  doing  nothing,  or  it  may  be  by  both.  And  either  of  these  may 
make  a  good  delivery  and  perfect  deed;  for  otherwise,  albeit  it  bo 
never  so  well  sealed  and  written,  yet  is  the  deed  of  no  force.  And 
though  the  ])arty  to  whom  it  is  made  take  it  to  himself  or  happen  to 
get  it  into  his  hands,  yet  will  it  do  him  no  good,  nor  him  that  made 
it  any  hurt,  until  it  l3e  delivered.  And  a  deed  may  be  delivered  by 
the  party  himself  that  doth  make  it,  or  by  any  other  by  his  appoint- 
ment or  authority  precedent,  or  assent  or  agreement  subsequent,  for 
omnis  ratihabitlo  mandato  aeqniparafur:^'     1  Shep.  Touch.  57. 

Here,  the  deed  was  well  executed;  and  after  its  execution,  it  was 
placed  in  the  hands  of  a  person  who  was,  at  the  time  he  received  it, 
a  dire  c tor  of  the  Bank  of  Healdsburg;  but  when  he  received  it  the 
grantors  forbade  him  from  delivering  it  to  the  bank  until  the  con- 
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sideration  for  which  it  had  been  executed  was  f uly  arranged  between 
them  and  the  bank.  This  action  by  the  defendants  involved  or 
resulted  in  a  disagreement  as  to  what  was  the  consideration.  But 
notwithstanding  the  disagreement,  the  plaintiff  contends  that  the 
deed  was  in  fact  delivered  in  the  circumstances  attending  its  execu- 
tion. 

The  circumstances  were  these :  John  Bailhace  was  cashier  and  one 
of  the  directors  of  the  Bank  of  Healdsburg;   at  the  same  time  Jonas 
Bloom  was  President  and  also  one  of  its  directors.     While  acting 
as  cashier,  Bailhace  had  overdrawn  his  account  with  the  bunk  to 
the  extent  of  about  ten  thousand  dollars;  and  he  owed  the  firm  of 
"Bloom   &   Cohn"  (of  which  firm  Jonas  Bloom  was  a  member), 
twelve  thousand  dollars  secured,  in  part,  by  stock  in  said  bank  belong- 
ing to  the  debtor.     When  the  amount  of  Bailhace's  overdraft  was 
discovered  the  directors  of  the  bank  verbally  notified  him  that  he 
must  make   his  account  good  or  resign.     Upon  this  notification, 
Bailhace  made  out  his  resignation,  signed  it  and  delivered  it  to  one 
of  the  directors.     There  was  no  meeting  of  the  directors  called  to 
consider  it,  nor  does  there  appear  to  have  been  any  official  notice 
taken  of   the   delinquency  or  the  resignation.     While  the  matter 
stood  in  that  condition,  Bailhace  informed  two  of  the  directors  that 
he  had  induced  his  wife  to  convey  her  land  to  the  bank  in  satisfaction 
of  his  debt,  in  consideration  that  the  bank  would  release  him  from 
the  debt,  loan  him  the  further  sum   of  five  hundred  dollars,  and 
retain  him  as  cashier  at  a  salary  of  one  hundred  dollars  per  month. 
Upon  that  information  the  two  directors  returned  to  him  his  resigna- 
tion, delivered  him  the  key  of  the  bank,  and  restored  him  to  his 
position  as  cashier.     This  was  done  '  'with  the  individual  consent 
of  each  director." 

For  the  purpose  of  completing  the  arrangement,  Mrs.  Bailhace 

and  her  husband  met  with  two  of  the  directors,  ready  to  execute 

and  deliver  their  deed.   A  deed  in  proper  form  was  prepared.     The 

husband  executed  and  acknowledged  it;  and  immediately  handed  it 

to  one  of  the  directors  for  the  signature  and  acknowledgement  of 

his  wife.     When  the  deed  was  laid  before  her  she  refused  to  sign ; 

hut  after  a  brief  hesitation,  she  signed  it  in  the  presence  of  Bloom . 

the  President  of  the  bank,  and  passed  it  to  him,  and  he  passed  it,  ''at 

once,"  to  a  notary,  who  was  present,  to  take  her  acknowledgement. 

She  acknowledged  the  deed  according  to  the  legal  ceremony;  and 

the  notary  took  it  to  his  office  to  append  his  certificate.     Having 

attached  his  certificate  in  due  form,  he  started  with  the   deed  to 

deliver  it,  in  its  completed  form,  to  Mrs.  Bailhace.    On  the  way  he 

met  with  one  of  the  directors  of  the  bank,  named  Wilson,  to  whom 

he  handed  the  deed.     But  as  soon  as  Wilson  received  it,    the 

defendants  called  to  him  and  told  him  not  to  deliver  it  until  matters 

hetween  them  and  the  bank  were  fully  arranged.     Wilson  promised 

to  do  as  they  requested;  and  he  took  the  deed  home  with  him,  and 

tept  it,  from  the  day  he  received  it  from  the  hands  of  the  notary, 

tmtil  the  16th  of  June,  1880,  when  he  returned  it  to  Mrs  Bailhace, 
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upon  her  demand.  She  afterwards  refused  to  deliver  it,  because,  as 
sne  declared,  the  President  of  the  bank  had  not  kept  faith  with  her 
in  carrying  out  the  arrangement  upon  which  she  had  consented  to 
execute  it. 

Whether  the  reason  she  gave  was  true  or  false  has  no  direct  bear- 
ing on  the  question  of  the  delivery  of  the  deed  arising  out  of  the 
circumstances  attending  its  execution.  The  contention  of  the  plain- 
tiff that  the  deed  was  delivered  when  Mrs.  Bailhace  signed  it  m  the 
presence  of  the  notary  and  silently  passed  it  to  Bloom,  the  President 
of  the  bank,  caniiot  be  successfully  maintained;  for  although  signed, 
the  deed  was  not  acknowledged  and  certified  according  to  law;  and 
until  the  deed  of  a  married  woman  is  acknowledged  and  certified 
according  to  the  formalities  prescribed  bj^  sections  1,186  and  1,191, 
.  of  the  civil  code,  it  has  no  validity,  and  is  not  in  a  condition  to  be 
delivered  or  accepted.  •*  If  a  man  seal  and  acknowledge  before  a 
Mayor,  or  other  officer  appointed  for  that  purpose,  a  writing  for  a 
statute  or  recognizance,  this  acknowledgment  before  such  officer 
shall  not  amount  to  a  delivery  of  the  deed  so  as  to  make  it  a  good 
obligation,  if  it  happen  not  to  be  a  good  statute  or  recognizance :" 
1  Shep.  Touch.,  58. 

Nor  did  a  delivery  take  place  when  the  notary  handed  the  deed, 
as  a  completely  executed  deed,  to  Wilson,  one  of  the  directors  of 
the  bank,  who,  when  he  received  it,  promised  not  to  deliver  it  until 
matters  between  the  parties  to  it  were  arranged.  In  receiving  and 
promising  thus  to  hold  it,  Wilson  acted  as  the  depositary  of  the 
deed,  and  as  the  agent  of  Mrs.  Bailhace.  As  her  agent  he  had  no 
authority  to  deliver  it  until  he  received  instructions  from  her  to  that 
effect.  No  such  instructions  were  given  to  him,  and  he  recognized 
his  position  by  afterwards  returning  the  deed  to  his  principal:  Fitch 
V.  Bunch,  30  OaL,  208. 

Besides,  to  constitute  delivery  of  a  deed  there  must  not  only  be 
delivery  by  the  grantor,  but  an  acceptance  by  the  grantee.  In  the 
case  in  hand,  the  minds  of  grantor  and  grantee  seem  never  to  have 
met  upon  the  subject  of  the  execution  and  delivery  of  the  deed  in 
settlement  of  the  affairs  of  the  bank,  for  neither  before  nor  after 
the  discovery  of  the  deficit  in  the  accounts  of  the  cashier  was  there 
any  meeting  of  the  board  of  directors  to  consider  the  accounts;  and 
at  no  time  during  the  individual  transactions  of  some  of  the  directors 
with  the  cashier  in  relation  to  his  accounts  with  the  bank,  or  the 
possession  of  the  deed  by  Wilson,  did  the  board  of  directors,  at  a 
regular  meeting,  by  resolution  or  otherwise,  authorize  a  settlement 
with  the  cashier  upon  a  basis  of  a  conveyance  to  the  bank  by  Mrs. 
Bailhace  of  her  separate  real  estate.  Power  to  make  such  a  settle- 
ment, and  to  accept  such  a  deed  for  that  purpose,  was  a  function  of 
the  board  of  directors,  and  not  of  the  president  of  the  bank,  nor 
of  anj  individual  director  nor  executive  officer.  The  attempt  by  an 
individual  officer  to  exercise  such  a  function,  without  the  assent  and 
authority  of  the  board  of  directors,  expressed  at  a  regular  meeting, 
was  therefore  irregular  and  beyond  the  sphere  of  his  action. 
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Crowley  v.  Genesee  Mpf.  Co.,  55  Cal.  275;  McKieman  v.  Lenzen, 
56  III,  61;  Heeley  v.  San  Jose  M.  &  L.  Co.,  69  Id.  23,  and  Shaver  v. 
Bear  Eiver  and  A.  W.  M.  Co.,  10  Id.  400,  are  not  in  conflict  with 
this  conclnsion.  Those  causes  were  decided  upon  the  broad  princi- 
ple that,  while  the  authority  of  all  officers  or  agents  of  a  corporation 
must  be  limited  to  such  modes  of  binding  the  corporation  as  result 
from  the  nature  of  their  duties  and  the  powers  conferred  upon  them, 
vet  where  the  corporation  itself  holds  out  to  the  public  that  its  offi- 
cers or  agents  have  authority  to  act  according  to  the  general  usage, 
practice  and  course  of  its  business,  the  acts  of  such  agents  within 
the  scope  of  such  usage,  practice  and  course  of  business  will  be 
binding  upon  the  corporation  in  favor  of  third  persons  possessing 
no  knowledge  to  the  contrary.  But  the  settlement  of  a  defalcation 
to  a  bank,  and  the  acceptance  of  a  deed  of  real  estate  in  satisfac- 
tion and  release,  are  not  transactions  which  fall  within  the  ordinary 
powers  of  a  corporation,  which  may  be  exercised  by  its  agents  or 
persons  who  are  held  out  to  the  public  as  such.  Power  to  do  such 
acts  must  be  conferred  by  the  board  of  directors:  Gashwiler  v. 
Willis,  33  Cal.  11;  Blen  v.  Bear  Eiver  Co.,  20  Id.  602. 

Judgment  affirmed. 

McKd^stby,  J.,  and  Bobs,  J.,  concurred. 
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No.  7,644. 

Nelson  v.   Eloyd.   Fraseb  i).  Nelson  et  al. 

Department  One,    Filed  June  13, 1SS4 

New  Tbial— Conflict  of  Evidenge.— An  order  granting  anew  trial,  on  the  groand  of 
insufficiency  of  evidence  to  iustify  the  decision  and  judgment,  will  not  be  disturbed,  in  the 
absence  of  a  manifest  abuBe  of  discretion,  when  there  is  a  substantial  conflict  in  the  evidence 
upon  the  main  iiwuos. 

Appeal  from  an  order  of  the  superior  court  of  Lake  county,  grant- 
ing a  new  trial.     The  opinion  states  the  facts. 

Cope  &  Boyd  and  O'Brien,  for  the  appellants. 
John  S.  Bugbee,  for  the  respondent. 

The  Court.  The  decision  and  judgment,  which  the  court  set 
aside,  were  founded  upon  substantially  conflicting  evidence  bearing 
upon  the  main  questions  at  issue  between  the  parties,  as  to  the 
existence  and  extent  of  the  subordinate  claims  and  liens  against  the 
building  in  controversy;  and  as  the  court  set  them  aside  and  granted 
a  new  trial,  upon  the  ground  that  the  evidence  was  insufficient  to 
justify  them,  this  court,  in  the  absence  of  a  Qianifest  abuse  of  dis- 
cretion, will  not  disturb  the  order:  Quttierrezv.  Brinkerhoff,  9Pac. 
C.  L.  J.,  734;  Blum  v.  Sunol,  11  Id.  27«;  PierQe  v.  Sohaden,  55 
Cal.  406;  Bronner  v.  Wetzlar,  Id.  419, 

Order  affirmed. 
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RIPARIAN  RIGHTS— THE  WEST  COAST  DOCTRINE. 

(Oontinued.) 

RlPAKIAN  PbOPBIETOBS  AND  RiPABIAN  RiaHTS  ON   PuiVATE   StRBAMS. 


The  laws  of  nature  certainly  give  a  natural  right  and  advantage,  from 
their  superiority  of  position,  to  those  who  own  land  lying  on  the  banks 
of  natural  streams.  It  is  an  undeniable  fact  that  such  proprietors  have 
ft  natural  right  as  compared  with  those  who  own  land  at  a  distance  from 
Btreams.  Legislation  which  disregards  this  fact,  which  attempts  to 
deprive  the  one  class  of  their  natural  right  and  advantage,  and  to  confer 
the  same  right  and  advantage  upon  the  other,  is  necessarily  impractica- 
ble; it  cannot  work  successfully;  it  is  essentially  unjust,  and  can  only 
produce  wrong.  Statutes,  however  elaborate  and  detailed,  which  invade 
natural  rights  and  violate  the  sense  of  natural  justice,  must  be  the  occa- 
sion of  unlimited  confusion,  strife,  contention  and  litigation;  nothing 
can  be  settled  and  established  by  them.  The  common  law  doctrines 
recognize  and  protect  this  natural  right  and  advantage  of  the  private 
riparian  proprietor;  they  regard  it  as  a  fact  which  can  not  be  denied  nor 
overcome,  and  they  build  all  of  their  specific  rules  upon  it  as  a  founda- 
tion. 

A  similar  natural  advantage  is  connected  with  landed  ownership  in 
many  other  respects.     Those  who  own  fertile  and  productive  lands  have 
an  enormous  natural  superiority  over  those  proprietors  whose  lands  are 
'^rhoUy  situated  in  barren  and  unproductive  soils  and  regions.     Is  this, 
ftny  just  ground  for  legislation  which  would  authorize  the  latter  class  tO' 
invade  the  possessions  of  the  former,  and  to  deprive  them  of  some  por- 
tion of  their  more  valuable  property  ?    Those  who  own  land  upon  which 
there  is  a  supply  of  forest  trees,  have  a  great  natural  advantage  over- 
those  whose  lands  are  entirely  devoid  of  timber.    Is  this  any  just  ground, 
for  statutes  enabling  the  latter  to  claim  and  appropriate  a  portion  of  llio 
timber  land  belonging  to  the  former?     The  use  of  the  stream  and  ul  ino 
water  flowing  through  it,  forms  a  part  of   the  rights  incident  to  and 
involved  in  the  ownership  of   the  lands  upon  its  borders.     This  is  the. 
principle  recognized  by  the  common  law,  and  which  should  be  recog^ 
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nized  by  any  auxiliary  legislation;  it  is,  moreover,  a  natural  law,  an 
inevitable  fact,  which  no  legislation  can  change.  Any  statute  denying 
this  fact,  simply  attempts  an  impossibility. 

It  results  from  the  foregoing  positions,  that  any  legislation,  in  order 
to  be  just  and  practicable,  should  primaj'ily  recognize,  maintain,  and 
protect  the  water  rights,  and  especially  the  right  to  use  the  water  for  pur- 
pcrfc  of  irrigation,  of  all  the  private  riparian  proprietors  owning  lands 
abutting  on  either  bank  of  any  natural  stream  throughout  its  entire 
course.  We  have  no  doubt  that  equity  has  full  jurisdiction  over  all  tlie 
private  riparian  proprietors  upon  any  given  stream,  to  determine  their 
individual  rights,  and  to  furnish  a  perpetual  means  for  the  protection 
and  enforcement  of  those  rights.  A  very  remarkable  case,  which  came 
within  our  personal  knowledge  several  years  ago,  furnishes  a  most  strik- 
ing illustration  of  the  principle  which  underlies  this  equitable  juris- 
diction.* 

In  the  early  settlement  of  the  city  of  Rochester,  on  the  Genesee  river 
in  western  New  York,  a  gentleman  named  Brown  owned  the  bed  of  the 
Gonesee  river  immediately  above  the  main  falls, — a  perpendicular  fall 
nearly  one  hundred  feet  high  within  the  limits  of  the  city, — and  also  a 
strip  of  land  extending  from  these  falls  along  the  west  bank  of  the  river 
for  a  mile  or  more.  He  built  a  dam  across  the  river  a  few  rods  above 
the  falls,  and  constructed  a  mill  race  or  canal  leading  from  this  dam 
about  a  mile  down  the  river,  on  its  west  side,  parallel  to  and  a  few  hun- 
dred feet  from  the  river  bank,  which  was  through  this  whole  length  a 
perpendicular  cliff  nearly  one  hundred  feet  high.  One  of  the  finest  water 
powers  in  the  country  was  thus  obtained  and  utilized.  The  space  be- 
tween this  mUl  canal  and  the  west  bank  of  the  river  he  divided  into  a 
large  number  of  mill  lots,  perhaps  one  hundred  in  all,  varying  in  width, 
each  abutting  at  its  front  end  on  the  mill  canal,  and  at  its  rear  end  on 
the  perpendicular  bank  of  the  river.  These  lots,  together  with 
the  right  to  draw  a  certain  amount  of  the  water  from  the  mill 
canal,  were  from  timo  to  time  conveyed  in  fee  to  different  grantees, 
each  grantee  covenanting  to  use  only  the  amount  of  water  specified 
in  his  deed  of  conveyance.  In  process  of  time,  all  the  lots  had 
thus  been  sold  and  conveyed  in  fee,  and  Brown,  the  original  owner, 
retained  no  interest  whatever  in  the  property.  A  continuous  line 
of  mills  and  manufactories  had  been  built  on  these  lots  along  the  Imnk 
of  the  river, — many  of  the  lots  had  passed  to  subsequnt  grantees,  and  there 
were  i)erhaps  one  hundred  different  j^roprietors  of  mill  lots,  all  ho.  liii.: 
under  the  original  conveyances  from  Brown.     There  was,  of  cuui>.e,  lo 

*  The  principteia  the  avoiding  amiiltiplicity  nile  of  law  and  the  same  questions  of  f.ict<: 
of  suits  by  quieting  the  titles  of  numerous  See  the  discussion  of  this  principle  in  Pom> 
parties  when  they  all  depend  upon  the  same      eroy  on  Equity,  vol.  1,  sees.  2a&-275. 
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privity  of  contract  between  these  various  grantees  and  lot  owners,  and 
since  Brown  bad  conveyed  each  lot  in  fee,  and  bad  retained  no  reversionary 
interest  whatever,  there  was  no  privity  of  estate  among  the  various  grantees 
and  proprietors  of  different  mill  lots.  When  the  Genesee  river  v^as  high, 
there  was  an  ample  supply  of  water  for  the  needs  of  all  the  mills  and  manu- 
factories. But  during  a  large  portion  of  each  year,  while  the  natural  flow  of 
the  river  was  lessened,  the  supply  of  water  through  the  mill  canal  was  di- 
miaished;  and  in  consequence  of  this  the  lot  owners  on  the  upper  part 
of  the  canal  diverted  and  consumed  more  of  the  water  than  the  propor- 
tionate amounts  to  which  they  were  entitled.  This  practice  of  unlawful 
consumption  was  carried  on  to  such  an  extent  that  the  supply  of  water 
T7as  largely  cutoff  from  the  lots  on  the  lower  part  of  the  canal,  and  a  very 
serious  loss  was  thereby  occasioned  to  their  owners.  For  all  this  injury 
there  was  no  adequate  remedy  at  law.  In  this  condition  the  owner  of  a 
mill  at  the  lower  end  of  the  canal  brought  a  suit  in  equity,  making  all 
the  other  proprietors  and  occupants  of  mill  lots  bordering  on  the  canal 
(!efendants,and  setting  out  facts  showing  the  titles  and  water  rights  of  each 
separate  and  individual  lot,  for  the  purpose  of  obtaining  a  decree  estab- 
li-sliing  and  quieting  the  title  of  each  proprietor  on  the  canal  to  divert 
and  use  the  waters.  Such  a  decree  was  rendered.  It  established  the 
right  of  each  proprietor  to  use  the  proportionate  amount  of  water  con- 
Ttyed  by  his  original  deed;  it  definitely  fixed  these  amounts;  it  deter- 
mined the  number  of  feet  or  inches  of  water  which  could  be  drawn 
from  the  canal  for  each  lot,  and  the  size  of  the  opening  through  which 
the  water  could  flow;  and  it  provided  for  constructing  permanent  bar- 
riers and  gates  for  each  lot,  by  means  of  which  the  amount  drawn  from 
the  canal  for  the  use  of  the  lot  might  be  controlled  and  regulated.  In 
order  to  make  the  decision  final  and  perpetual,  and  to  secure  and  pro- 
tect the  rights  of  all  thus  determined,  the  decree  provided  for  the  ap- 
pointment and  maintenance  of  a  perpetual  commission,  representing  all 
the  proprietors  on  the  canal,  who  should  possess  the  power  to  inspect 
the  water  supply  gates  and  openings  of  each  lot,  and  to  preserve  invio- 
late the  water  rights  and  water  supply  of  each  lot  as  they  had  thus  been 
finally  established  by  the  decree  of  the  court.* 

It  is  true  the  stream  in  this  case  was  an  artificial  canal;  but  as  there 
^as  no  privity  of  contract  nor  of  estate  among  all  the  different  lot 
tmners  on  the  canal,  their  relations  with  each  other, — so  far  as  the  juris- 
'li'-tion  of  equity  is  concerned, — were  virtually  the  same  as  those  which 
^bsist  between  the  different  private  riparian  proprietors  upon  any  nat- 
ural stream.  The  principle  is  the  same  in  both  cases.  We  havti  nu 
doubt  that  on  the  same  principle,  in  a  suit  brought  by  one  private  ripa- 

Tliis  case  exempUfi^  in  the  clearest  man-  of  equity  to  adapt  their  special  reinttliea  to 
c«r  tbe  practically  unlimited  power  of  courts      special  and  new  conditions  of  fact. 
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rian  proprietor  against  all  the  other  similar  proprietors  upon  any  given 
stream,  a  court  of  equity  might  establish  their  rights  as  among  them- 
selves to  use  the  water  for  irrigation,  the  amounts  which  each  could 
divert,  and  the  order,  times  and  seasons  of  his  diversion,  and  might 
appoint  a  perpetual  commission,  representing  all  the  proprietors  on  that 
stream,  which  should  have  power  to  carry  into  effect  the  provisions  of 
the  decree. 

Granting  this  to  be  within  the  jurisdiction  of  equity,  yet  the  same  end 
could  be  more  easily,  simply,  and  inexpensively  accomplished  by  appro- 
priate legislation.  "We  have  referred  to  the  jurisdiction  of  equity,  not 
for  the  purpose  of  advising  a  resort  to  it,  but  for  the  purpose  of  illus- 
trating more  plainly  the  exact  object  sought  to  be  obtained  by  means  of 
legislation.  The  legislation  should  regard  all  the  private  riparian  pro- 
prietors owning  lands  abutting  on  either  bank  of  any  given  natural 
stream,  as  constituting  one  individual  community  for  the  purpose  of  irri- 
gation. It  ohoMld  primarily  assert,  secure,  alid  protect  the  equal  rights 
of  all  the  members  of  this  communitv  to  use  the  waters  of  that  stream 
for  the  purpose  of  irrigation,  as  rights  naturally  superior  to  those  held 
by  all  other  classes  of  land  owners.  It  should  declarey  in  the  cleai'est 
manner,  the  fundamental  principle  that  each  liparian  proprietor  is  only 
entitled  to  use  for  the  irrigation  of  his  own  land,  such  portion  of 
the  stream  as  is  the  excess  over  and  above  the  portions  which  all  the 
other  riparian  proprietors  upon  the  same  stream  are  entitled  to  use,  for 
the  like  purpose,  on  their  own  lands;  and  the  equally  fundamental  prin- 
ciple, that  other  persons  owing  land  not  situated  on  the  stream,  are  only 
entitled  to  use,  for  the  irrigation  of  their  non-riparian  lands,  such  por- 
tion of  the  waters  of  the  stream  as  remain  in  excess  after  the  primary 
needs  of  the  riparian  proprietors  have  been  reasonably  satisfied.  To  pro- 
tect and  enforce  the  rights  thus  declared,  the  legislation  should  provide 
for  a  local  officer  or  commissioner,  or  small  board  of  commissioners, 
chosen  in  some  manner  by  the  community  of  riparian  proprietors.  It 
should  be  the  dutv  of  this  commissioner  or  board,  to  make  and  enforce 
specific  rules  or  by-laws  concerning  the  use  of  the  water  for  irrigation 
by  the  individual  members  of  the  community  of  riparian  proprietors, 
and  also  to  determine  the  amount  of  the  stream,  if  any,  remaining  over 
and  above  after  the  wants  of  the  riparian  proprietors  had  been  reasonably 
supplied,  and  which  could  be  appropriated  if  required,  to  the  irrigation 
of  lands  at  a  distance  from  the  stream.  Into  the  detail  of  these  specific 
rules  or  by-laws  which  should  be  made  by  the  local  commissioners  on 
each  stream,  we  shall  not  attempt  to  enter.  They  must  necessarily  vary 
with  the  size  and  character  of  the  streams,  and  should  be  adapted  to  ail 
the  possible  conditions  of  fact.  Such  rules  could  easily  be  prepared  by 
intelligent  members  of  each  riparian  community,  who  were  familiar  wirh 
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t'le  stream  and  with  tlie  modes  of  husbandry  and  wants  of  the  whole 
cuuimunity  residing"  on  its  banks. 

Thus  far  our  proposed  legislation  has  dealt  alone  with  the  rights  of  the 
actual  riparian  proprietor  to  use  the  waters  of  a  stream  for  the  irrigation 
of  tLeir  riparian  lands;  and  we  are  now  brought  to  the  much  more  diffi- 
cult inquiry,  how  far,  and  how  should  the  legislation  provide  for  the 
diversion  of  water  from  a  stream  for  the  purpose  of  irrigating  lands  not 
situated  on  its  banks,  lands  belonging  to  owners  who  are  non-riparian, 
l»'it  which  may  need  the  aid  of  irrigation  in  order  to  develop  their  full 
capacity  for  production,  or,  perhaps,  to  render  them  at  all  productive. 
Id  many  of  the  smaller  streams  throughout  the  state  the  natural  flow  of 
water  is  so  limited  and  fluctuating,  that  no  diversion  could  be  made  to 
supply  the  wants  of  other  land  owners  without  thereby  infringing  upon 
the  superior  rights  of  their  riparian  proprietors.  This  class  of  small 
streams  must,  it  seems,  be  left  for  the  exclusive  use  of  those  who  possess 
tiio  natural  advantage  of  owning  lands  upon  their  banks.  Unless  this 
be  80,  then  it  should  be  carefully  observed  that  there  is  not  any  limit 
vcliatever,  depending  upon  the  size  of  a  natural  stream,  to  the  right  of 
appropriation  held  by  any  third  person;  any  third  person  would  have 
tlie  same  right  to  interpose  and  appropriate  the  waters  of  a  natural  brook 
which  both  rises  and  flows  through  its  entire  length  within  the  boundaries 
of  any  land,  which  he  has  to  appropriate  the  waters  of  a  somewhat  large 
stream  which  runs  for  a  few  miles  through  or  between  the  lands  of  sev- 
eral proprietors.  This  simple  illustration  shows  the  absurdity,  as  well 
as  the  injustice^  of  carrying  the  doctrine  of  appropriation  to  its  logical 
results.  J.  N,  P. 

J  TO-  BE  CONTINUED.l 
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SUPREME  COURT  OF  CALIFORNIA 

No.  9.524. 

Bead  v.  Bahm  et  al. 

Department  One,    Filed  June  17,  I884. 

Homestead  Declaration— Value  op  Premises. — A  statement  in  a  declaration  of  home- 
stead with  respect  to  the  value  of  the  premises  that  *'the  cash  value  of  the  said  above  de- 
scribed premises  is  three  thousand  dollars"  is  a  sufncient  compliance  with  the  provisions  «f 
section  12G3  of  the  ci\'il  code  requiring  the  declaration  to  contain  an  estimate  of  the  actual 
c£^h  value  of  the  homestead. 

A  Gift  can  not  be  Consumated  Without  Delivery,  and,  consequently,  the  subject  there- 
of must  be  in  esse. 

Conveyance — Gift  from  Husband  to  Wipe. — A  conveyance  made  to  a  wife,  in  consider- 
ation of  a  d«bt  due  to  tne  community  from  the  p^aLtor,  with  the  consent  of  the  husband,  and 
with  the  intent  that  the  iJroperty  conveyed  should  become  the  wife's  separate  property,  will 
operate  as  a  gift  to  her. 

W^hether  a  Conveyance  was  Intended  to  Hinder,  Delay  or  Defraud  the  Grantoe's 
Creditors,  is  a  question  of  fact  and  not  of  law. 

AppEAii  from  a  juclgment  of  the  superior  court  of  Yolo  county, 
entered  in  favor  the  plaintiff,  and  from  an  order  denying  the  defend- 
ants a  new  trial.     The  opinion  states  the  facts. 

Treudwell  and  Van  Fleet,  for  the  appellants. 
J.  G.  Ball,  for  the  respondent. 

The  Court.  The  action  is  to  restrain  the  defendant  Rahm,as 
sheriff,  from  selling  two  parcels  of  land  upon  an  execution  issued 
upon  a  judgment,  in  favor  of  the  defendant  Farris,  and  against  A. 
G.  Read,  plaintiff's  husband,  and  W.  H.  Welsh,  her  father.  It  is 
alleged  and  found  that  the  sheriff  is  about  to  sell  the  two  tracts  in 
one  description. 

I.  The  tract  first  described  in  the  complaint  has  been  the  Jiome- 
stead  of  plaintiff's  husband  and  herself  since  the  29th  day  of  Mar, 
1879,  unless,  as  contended  by  appellants  (defendants),  the  home- 
stead declaration  is  void.  The  statement  in  the  declaration  with 
respect  to  the  value  of  the  premises  is:  * 'That  the  cash  value  of 
the  said  above  described  premises  is  three  thousand  dollars." 

II.  The  statute  requires :  3.  "A  description  of  the  premises.  4. 
An  estimate  of  their  actual  value."  C.  C,  1,2G3. 

It  seems  to  us  no  one  could  understand  a  statement  that  certain 
premises  were  of  the  cash  value  of  three  thousand  dollars,  as  any- 
thing else  than  a  statement  that  the  sum  named  was  their  actual 
cash  value.  It  is  true,  it  is  not  to  be  presumed  that  a  statute  con- 
tains meaningless  phrases  having  no  significance,  and  some  effect, 
if  possible,  must  bo  given  to  every  word:  Cory  v.  Hyde,  49  Cal. 
472;  Langenour  v.  French,  34  Id.  98.  But  when  a  statutory  right 
can  be  acquired  by  the  execution  of  an  instrument,  the  instrun^ciat 
is  sufficient  in  form  if  it  contiiins  every  substantial  staieiDriit 
required  by  the  statute.  The  "value"  of  a  tract  of  land  is  its  true 
and  absolute  value.  The  value  is  its  actual,  existing  value,  us 
apposed  to  its  potential  or  possible  value. 
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n.  There  can  be  no  doubt  that  an  indebtedness  due  from  Welsh, 
for  board  of  himself  and  sons,  was  due  to  the  community.  Nor 
could  the  husband  make  a  gift  to  his  wife  of  his  interest  in  what 
should  bo  paid  by  Welsh  for  such  board,  in  the  future.  He  could 
not  give  that  which  he  had  not  yet  acquired.  A  gift  is  not  consum- 
mjiteJ  without  delivery;  the  subject  of  it  must  therefore,  be  m  esse: 
2  Kent's  Com.  side  p.  438. 

Bnfc  the  court  below  found,  and  there  was  evidence  to  sustain  the 
finding,  that,  after  a  settlement,  there  was  found  to  be  due  from 
Welsh  for  board  and  and  for  certain  services  rendered  by  plaintiff, 
the  sum  of  one  thousand  six  hundred  and  sixty-two  dollars,  \  *and  by 
mutual  understanding  and  agreement  between  said  plaintifi*,  her  hus- 
band and  her  father,  said  deed  (of  the  tract  last  described  in  the 
complaint)  was  made  by  her  father  to  her,"  etc.  There  is  no  allega- 
tion in  the  answer  of  any  fraud  on  the  part  of  the  husband,  or  that 
the  property  was  conveyed  to  her  to  defraud  his  creditors.  The  aver- 
ment is  that  the  plaintiff  confederated  with  her  father  that  he  should 
make  the  conveyance  and  she  receive  it,  to  defraud  the  father  s  cred- 
itors. 

The  transaction  may  be  treated  as  a  purchase  by  the  husband; 
tho  consideration  of  the  conveyance  being  an  indebtedness  due  the 
community.  The  consent  of  the  husband  that  the  conveyance  should 
be  made  to  the  wife,  with  the  intent  that  it  should  become  her  sepa- 
rate property,  operated  as  a  gift  to  her:  Higgins  v.  Higgins,  46 
Cal.  259. 

The  court  below  found  that  the  conveyance  by  Welsh  to  plaintiff 
vas  not  made  with  intent  to  hinder,  diilay,  or  defraud  defendant 
Farris  or  any  creditor.  The  question  of  fraudulent  intent  is  one  of 
fact  and  not  of  law :    C.  C.  3,442. 

There  was  at  least  a  substantial  conflict  in  the  evidence  with 
reference  to  the  intent  wherewith  the  conveyance  was  made. 

Judgment  and  order  afiSrmed. 


No.  9,26a 

Abata  et  al.  v.  Tellukium  Gold  and  Silver  Mining  Co.  et  al. 

Department  One,    Filed  June  17,  18S4. 

Mkhakic's  Lien — Nahe  op  Owner— STATEifENT— The  same  person  may  be  both  the  owner 
wd  the  reputed  owner  of  a  building,  and  a  statement  in  a  mechanic's  claim  of  lien  that  a 
fvtain  name  is  the  name  of  the  owner  of  the  building  on  which  hiw  work  was  done,  u  none 
the  Ii?ss  positive  bccau<(e  it  ia  also  declared  to  bo  tho  name  of  the  reputed  owner. 
^  The  \  EairiCATiON  of  a  MECHA>'ic'rt  Claim  op  Liex,  whicli  states  that  the  same  "  is  true  *' 
u  "jijScient.     The  omi^fsion  to  state  of  the  affiant's!  "own  knowk'cl£:e,"  is  not  a  d.-fi-ct. 

i^RAM  Axn  Irrelevant  Answers — Notice  of  ^Fotion  to  Stuike  Out.— Only  s^han.or  ir-'O- 
evint  answers  may  b«  stricken  out  on  motion.  But  where  a  rule  of  court  rj'fiuirert  nijti-tt  ni 
iT»Ty  motion  not  c*  joarte,  it  ia  error  to  allow  such  an  answer  to  bo  stricken  out  wiLho;: 
totjce, 

KtiBEci^URE  OF  Mechanic's  Lien— Form  of  Judgment. — In  pn  action  to  en forco  a  in> 
cajR!c"«  l:en,  a  judgment  in  effect  "that  the  chiimant  claims  the  bentllt  of  tlu'  liiw  of  \w.'.  •-  .■: 
ffi-^-hanics  and  others  upon  real  property,  to  wit,  Chapter  2,  Title  IV,  Part  HI,  of  tlie  C'o.Ij 
of  Civil  Procedure,"  can  not  be  entered  by  default. 
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Appeal  from  a  judgment  of  the  superior  court  of  Amador  county, 
entered  in  favor  of  the  plaintiffs,  in  an  action  to  foreclose  certain 
mechanics'  liens.     The  opinion  states  the  fact. 

Eagon  cfi  Annatroiig^  for  the  appellants. 

Cliurles  R.  Gray  and  D.  B,  SpagnoU,  for  the  respondents. 

The  Court.  1.  Appellants  make  the  point  that  the  court  erred 
in  overruling  the  demurrer  of  defendants  to  the  separate  complaint 
of  E.  A.  Ketchum. 

Our  attention  has  not  been  called  specially  to  any  defects  in  the 
complaint.  We  can  discover  no  insufficiencies  in  it  such  as  ren- 
dered it  subject  to  general  demurrer. 

2.  It  is  said  the  court  below  erred  in  admitting  the  * '  claims  of 
lien"  of  plaintiffs.  The  statute  (sec.  1,187,  C.  0.  P.),  requires  a 
claim  to  contain  a  ' '  statement  of  his  demand  *  *  *  .  with  the 
name  of  the  owner  or  reputed  owner,  if  known,  and  also  the  name 
of  the  person  by  whom  he  was  employed  or  to  whom  he  furnished 
the  materials,"  etc.  The  **  claims  objected  to  state,  **  That  the 
Tellurium  Gold  and  Silver  Mining  Company,  a  corporation  duly 
organized  and  existing  under  the  laws  of  the  state  of  California,  is 
the  name  of  the  owner  and  reputed  owner  of  said  premises. "  Also, 
"That  Isaac  Lipman  is  the  name  of  the  agent  and  superintendent 
of  said  mining  company,  who  on  or  about  the  10th  day  of  November, 

1882,  as  such  agent  and  superintendent  entered  into  a  contract  with 
said  E.  A.  Ketchum,"  etc. 

The  claims  complied  with  the  requirements  of  the  law.  The  same 
person  may  be  both  the  owner  and  reputed  owner,  and  a  statement 
that  a  name  is  the  name  of  the  owner,  is  none,  the  less  positive 
because  it  is  also  declared  to  be  the  name  of  the  reputed  owner 

3.  The  appellants  contend  that  the  verification  to  the  "claims" 
is  insufficient.  Sec.  1,187  C.  C.  P.,  provides  that  a  claim  must  bo 
verified  by  oath  of  the  claimant  or  some  other  person.  It  does  not 
require  that  the  verification  shall  be  in  form  like  that  attached  to 
a  pleading;  indeed  such  form  would  probably  not  comply  with  the 
requirement  of  the  section.  The  afiidavit  attached  to  each  claim 
is  that  the  same  ** is  true."  The  omission  to  state  "of  his  own 
knowledge  "  is  not  a  defect. 

4.  At  the  calling  of  the  term  calendar,  on  the  eighth  day  of  June, 

1883,  this  cause  was  set  down  for  trial  on  the  thirteenth  day  of 
July,  18S3.  But  on  the  day  first  mentioned  counsel  for  plaintiff 
Ketchum  moved  the  court,  'without  written  notice  to  defendants, 
"that  the  default  of  the  defendants  be  entered  for  want  of  an  an- 
swer, a.nd  that  plaintiff  take  judgment  as  prayed  in  the  complaint 
in  the  action  of  Ketchum  against  the  defendants."  Counstl  for 
defendants  appeared  and  objected  specially  to  the  hearing  oi  tho 
motion  upon  the  ground  that  no  written  notice  of  such  motion,  or 
grounds  for  the  same,  had  been  given  or  served, 

A  rule  of  the  court  required  notice  of  every  motion  not  ex  parte. 
The  court  overruled  the  objection  and  granted  the  motion. 
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The  codes  do  not  specify  the  motions  which  may  bo  heard  only  on 
notice,  bat  leave  the  courts  to  determine  whether  each  motion 
1  '.quires  or  does  not  require  notice.  It  would  seem  eminently  proper 
lL::t  a  defendant  should  have  an  opportunity  to  prepare  to  meet  a 
motion  to  strike  out  an  answer  as  s'lam  (false  in  fact),  or  irrelevant: 
C.  C.  P.  453.  We  think  the  court  erred  in  overruling  the  objection 
to  the  want  of  notice.  And  the  action  of  the  court  may  have  pre- 
j  idiced  defendants'  rights.  If,  at  the  trial  plaintiff  had  asked  for 
jadgment  on  the  pleadings,  defendants  might  have  prayed  for  leave 
to  amend.  The  order  of  the  court  seems  to  have  been  based  upon 
tie  fact  that  in  their  answer  defendants  denied  ''upon  information 
and  belief  "  certain  averments  with  respect  to  which  they  must  be 
supposed  to  have  actual  knowledge.  No  evidence  was  taken  to  prove 
that  the  denials  were  false  (sham))  and  they  certainly  were  not  irrel- 
evant. Yet  it  is  only  "  sham  and  irrelevant  answers  "  which  may  be 
stricken  out  on  motion. 

Again:  The  court  struck  out  the  answer,  ordered  default  to  be 
entered  and  thereupon  ordered  that  **  plaintiff  take  judgment  as 
I'rayed  for  in  the  complaint."  The  judgment  prayed  for  is :  *  *  TVhere- 
f  jre  said  claimant,  Edward  A.  Ketchum,  claims  the  benefit  of  the 
liw  to  liens  of  mechanics  and  others  upon  real  property,  to  wit: 
Chapter  2,  Title  IV,  Part  III  of  the  code  of  civil  procedure."  It  is 
(juite  evident  that  a  judgment  in  the  form  prayed  for  cannot  be  en- 
tered by  default. 

When  the  answer  was  stricken  out  and  default  entered,  defendants 
stood  in  the  same  position  as  if  they  had  failed  to  answer.  There 
is  no  prayer  in  the  complaint  for  other  and  further  and  general 
relief  upon  which  a  court  of  equity  could  base  an  appropriate  de- 
cree. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


No.  7,660. 

Leabned  V.  Tangemak  et  al; 

DepaHment  One.    Filed  June  17, 1SS4, 

A  RiPABIAN  PkOPRTETOR  IS  N'OT  EXTITLED  TO  DiVERT  AND  USE  AlL  THE  WaTERS  OP  A 
F72IAM,  for  purposes  of  irrigation,  without  re^fard  to  tho  wants  or  necessities  of  (jtlicr  ripa- 
Hin  iiroprietors,  although  the  amount  so  diverted  and  used  was  no  more  than  necciaary  for 
ti.«  iirigation  of  his  land. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Joaquin 
county,  entered  in  favor  of  the  defendants,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.     The  opinion  states  the  facts. 

Budd  and  Carter ^  for  the  appellants. 
Baldwin  and  Campbell,  for  the  respondents. 

The  Court.  This  is  a  water  contest  between  two  riparian  pro- 
prietors. The  court  below  instructed  the  jury  that  if  they  believed 
from  the  evidence  that  the  defendants  were  )'iparian  proprietors,  and 
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used  iLe  water  of  the  stream  for  tho  purpose  of  irrigating  their  lands, 
oud  usiil  }io  more  than  teas  vecessai'y  for  that  purpose,  and  returned 
tbe  :  urplus  water  after  such  use  into  the  cliaunel,  then  they  sbould 
return  a  verdict  for  the  defendants.  This  was  error,  for  by  it  tho 
jur}'  was  in  eilect  told  that  tho  defendants  were  entitled  to  divert  and 
use  all  of  the  water  of  the  stream,  if  necessary  for  the  irrigation  of 
their  lands,  without  regard  to  the  waiits  or  necessities  of  the  other 
riparian  proprietor. 
Judgment  and  order  reversed  and  cause  remanded  for  a  new  trial. 


No.  7,7G2. 

>        Leabned  et  al  V.  Castle  et  al. 

Department  One,    Filed  June  17,  18S4. 

Abatemfnt  op  Nuisance— Jr DC. mfnt—Fini  ings—Vekdict.— Section  6  of  article  VI  of 
the  coiKstitutiun  confere  juriFdicti(<n  Tijicii  the  t-uperior  court  of  actions  to  prevent  or  abate  a 
nuisance  as  a  sj^iecial,  and  not  as  an  equitable  tribunal,  with  reference  to  such  actit.ns.  Vv'hea 
theref*  re,  an  action  to  aliate  anuisanceand  for  dcmaj^es,  is  tried  by  a  jury,  the  genera  veixiict  for 
damages  includes  a  finding  in  favor  of  j^UintifF  upon  all  tho  iisuei?,  and  the  judgment,  bcsiJt-a 
adjud^dn^t;  damages,  may  order  an  abatement  of  tho  alleged  nuisance.  In  such  action  the 
findings  id  ihe  jury  are  not  merely  advisory  upon  the  court. 

SrrLKVisoRs — Koadmaster— Js,'lisaxce— ADATE:.ir.NT  OF. — The  board  of  supervisors  of  a 
county  can  not  authorize  a  roadmaster  to  do  an  unlawful  ac;t;  and  their  direction  to  do  a 
lawful  act,  which  operated  an  injury  would  corstitute  no  defcnf?e  toan  abatement  thereof  as  a 
nuisance  unk'jss  it  at  least  afiirmatively  api)eared  that  tho  woik  could  not  be  done,  equally 
will,  in  such  manner  vm  wemld  not  produce  tho  injurious  results. 

Misjoinder  oe  Causes  of  Actions  and  of  Fauties  are  Waived  unless  objection  thereto 
be  taken  by  demurrer. 

NuL-AKCE — PiBLic  RoAD — PARTIES. — In  an  action  to  abate  a  nuisance  caused  by  the  inter- 
ference c-f  jirivate  inelivielua's  with  a  i)iiblie  road,  neither  tlie  county  nor  its  supervisors  are 
necessary  ijarties.  Such  county  is  not  resr>c;nsible  for  injuries  suffered  by  private  parties  be- 
cause it  elitl  not  restore  the  road  to  its  former  condition. 

Possession  as  Evidence  of  Title— In  iisance. — Actual  possession  of  land  is  evi^lence, 
prima  fitcie^  of  ownershii).  Anel  one  in  possession  may  maintain  an  action  npon  a  nuisance 
which  iiijuiiously  alfccts  his  enjoyment  of  the  pOi»s  ssion. 

iNSTiit'ciioNs — Verdict— Si'ixiAL  FiM)iNe;s.— By  secti-^n  625,  C.  C  P.,  the  court  is 
authorized  to  instruct  the  jurj',  if  they  render  a  general  verdict,  to  find  upon  particular  ques- 
tions of  fact. 

Appeal  from  a  judgment  of  the  superior  court  of  San  Joaquin 
county,  entered  in  favor  of  the  plaintiffs,  in  an  action  to  abate  a 
nuisance  and  for  damages  caused  thereby,  and  from  an  order  deny- 
ing tho  defendants  a  new  trial.     The  opinion  states  the  facts. 

Baldwin,  Campbell,  Budd  and  Hall,  for  the  appellants. 
W.  L.  Dudley  and  Terry,  McKinne  &  Terry,  for  the  respondents. 

The  Coult.  1.  *  *The  preventive  remedy  for  nuisances,  aside  from 
abatement  by  act  of  the  jiarty,  is  by  injunction  issued  out  of  a  court 
of  equity.  *  *  *  Kow,  the  only  remedy  for  tho  abatement  uf  a 
nuisance,  except  where  specific  provision  is  made  therefor  b>  sta- 
tute, is  in  a  court  of  equity:"  Wood  on  Law  of  Nuisances,  071).  Tie 
injunction  may  be  mandatory,  and  direct  tho  abatement:  //,  T.'^G. 
Of  course,  when  a  statute  expressly  authorizes  a  judgment  to  abiito 
the  nuisance  in  a  common  law  action  of  tort  for  a  private  nuisunco 
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—as  in  Mossachasetts :  Codmon  v.  Evans,  8  Allen,  433 — the  power 
of  the  court  to  render  such  a  judgment  in  an  action  at  law,  is 
derived  solely  from  the  statute.  In  this  state  it  was  held  that  the 
ilistrict  court  had  jurisdiction  to  abate  a  nuisance,  and  to  decree 
cliniages,  notwithstanding  the  former  constitution  expressly  gave 
like  jurisdiction  to  the  county  court,  because  such  an  action  is  in 
equity,  and  the  district  courts  had  jurisdiction  in  all  equity  cases: 
Courtwright  v.  B.  B.  &  A.  W.  M,  Co.  30  Cal.  573;  Yolo  county  v. 
Sacramento,  36  Id.  195. 

It  is  insi^d  by  appellant  that  this  is  a  suit  in  equity;  and  so  it 
is,  unless,  by  the  present  constitution,  the  superior  court-  has  had 
conferred  upon  it  jurisdiction  of  such  actions,  as  actions  at  law,  or 
of  their  own  kind. 

Section  5  of  Article  VI  of  the  constitution  defines  the  jurisdic- 
tion of  the  superior  courts.  The  section  confers  upon  the  superior 
court  jurisdiction  "in  all  cases  in  equity,"  and  then  separately, 
jurisdiction  "of  actions  to  prevent  or  abate  a  nuisance."  This  last 
mentioned  clause  can  be  given  independent  effect  only  by  suppos- 
ing an  intent  to  confer  the  power  to  determine  such  actions  as  a 
tribunal,  special,  and  not  equitable,  with  reference  to  them.  Sec- 
tion 731  of  the  code  of  civil  procedure,  after  declaring  what  things 
Bhall  constitute  nuisances,  provides  that  a  nuisance  "  is  the  subject 
of  an  action.  Such  action  may  be  brought  by  any  person  whose 
property  is  injuriously  aflfected,  or  whose  personal  enjoyment  ia 
lessened  by  the  nuisance;  and  by  the  judgment  the  nuisance  may 
be  enjoined  or  abated,  as  well  as  damages  recovered."  This  section 
of  a  code  which  treats  of  procedure,  would  not  of  itself,  authorize 
any  other  action  than  an  equitable  one,  but  inasmuch  as  the  consti- 
tution gives  an  action  (other  than  and  independently  of  a  bill  in 
equity),  the  cases  which  have  held  that,  in  any  equity  suit,  a  jury 
may  be  refused  the  parties,  and  that  the  verdict  is  advisory  only, 
have  no  application  to  such  an  action.  By  the  code  either  party 
is  entitled  to  jury  trial,  unless  a  jury  has  been  waived;  the 
right  being  limited  only  by  the  provision  of  the  constitution 
which  confers  "equity"  jurisdiction  on  the  superior  court.  And 
in  every  c^e,  when  the  right  of  trial  by  jury  exists,  the  verdict 
may  be  general.  When,  therefore,  an  action  to  abate  a  nuisance 
and  for  damages,  is  tried  by  jury,  the  general  verdict  for  damages 
includes  a  finding  in  favor  of  plaintiff  upon  all  the  issues,  and  the 
judgment,  besides  adjudging  damages  in  the  amount  found  by  the 
jury,  may  order  an  abatement  of  the  alleged  nuisance. 

It  follows  the  case  at  bar  did  not  demand  special  "  findings  "  by 
the  court,  upon  all  the  issues  made  by  the  pleadings. 

U.  There  was  evidence  tending  to  prove  that  the  *'  Davis  "  road 
was  sometimes  called  the  ''Lower  Sacramento"  road.  Bosidus, 
the  complaint  was  amended  by  substituting  "Davis"  for  "Lower 
Sacramento." 

III.  There  is  no  evidence  that  the  board  of  supervisors  directed 
the /Hi  to  be  removed.     The  supervisors  could  not  authorize  the 
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roaclmaster  to  do  an  unlawful  act;  and  tbeir  direction  to  do  a  lawful 
act,  which  operated  an  injury,  would  constitute  no  defense,  unless 
it  at  least  affirmatively  appeared  that  the  work  could  not  be  done, 
equally  well,  in  such  maiiner  as  would  not  produce  the  injurious 
results.  There  is  evidence  that  the  removal  of  the  fill  was  not  abso- 
lutely necessary  to  render  the  road  passable,  and  that  defendants 
did  not  do  the  work  in  the  road  in  the  discharge  of  a  public  duty 
skillfully  and  carefully  performed.  It  follows  that  neither  the 
county  of  San  Joaquin  nor  its  supervisors  were  necessary  parties. 

IV.  We  cannot  say  the  evidence  conclusively  proved  that  the 
canal  itself,  or  a  portion  of  it,  or  the  ^11  constituted  a  nuisance 
which  any  citizen  might  lawfully  abate. 

V.  No  objection  was  taken  by  demurrer  to  the  complaint,  or  by 
answer,  that  two  separate  nuisances  were  charged;  that  two  causes 
of  action  were  improperly  united;  or  that  defendants.  Castle  and 
Williams,  were  improperly  joined  with  defendant,  Christian.  The 
objections  were  therefore  waived:  C.  C.  P.  434.  I3ut  the  complaint 
charges  that,  in  addition  to  removing  the  embankment  or  fill  in  the 
road,  all  of  defendants  **also  filled  up  and  obstructed  the  natural 
sloughs  connected  with  the  canal  on  the  south  side  thereof, "  etc. 
The  evidence  tended  to  prove  unity  of  design  in  the  acts  which 
resulted  in  turning  the  waters  upon  the  plaintiffs'  land. 

VI.  The  evidence  does  not  prove  that  the  county  ever  adopted 
the  acts  of  defendants  or  continued  in  the  road  the  results  of  such 
acts.  The  road  was  dedicated  to  the  public  use,  but  if  the  acts  of 
defendants  upon  the  road  constituted  or  produced  a  nuisance,  of 
which  the  adjoining  land-holders  could  complain,  the  county  was 
not  responsible  for  injuries  suffered  by  the  latter,  merely 
because  it  did  not  cause  the  road  to  be  restored  to  its  former 
condition;  certainly  the  defendants  cannot  transfer  responsibility 
to  the  county.  If  they  were  wrong-doers  in  removing  the  fill — 
they  not  then  having  exclusive  possession  of  the  road — they  must 
be  presumed  to  have  it  in  their  power  to  abate  the  nuisance  which 
they  created.  The  facts  do  not  bring  the  case  within  the  rule  laid 
down  in  Black  v.  Aikin :  15  Wend.  521. 

VII.  Actual  possession  of  land  is  evidence,  prima /acie,  of  owner- 
ship. And  one  in  possession  may  maintain  an  action  upon  a  nui- 
sance which  injuriously  affects  his  enjoyment  of  the  possession :  C 
C.  P.,  731;  C.  C,  1006,  3497;  Stone  v.  Bumpus,  40  Cai.  428; 
Wood's  Law  of  Nuisances,  818. 

VIII.  As  to  the  ruling  of  the  court  sustaining  the  objection  to  tho 
question  asked  the  witness.  Castle,  whether  he  had  anything  to  do 
with  maintaining  embankments,  etc.,  it  could  not  have  injured  that 
defendant.  Tho  witness  had  already  testified :  **I  had  nothing  to 
do  with  the  building  of  the  canal  or  of  tho  embankments,"  and  thuio 
was  no  evidence  tending  to  prove  that  he  aided  in  mainiawing  the  em- 
bankments (in  the  canal  or  stopping  the  sloughs)  after  they  were  built. 

IX.  The  defendants  were  not  injured  by  the  instruction:  **If  tho 
jury  believe  from  the  evidence  that  the  defendants,  without  right 
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and  against  the  will  of  plaintifTs,  removed  an  embankment  which 
had  been  erected  across  tne  canal,  as  set  forth  in  the  complaint,  and 
that,  by  reason  of  snch  removal,  ih§  waters  flowing  in  said  canal 
from  Stone's  slough  were  caused  to  now  on  to  the  lands  of  plaintifls, 
to  th'iir  injury,  then  the  jury  should  find  for  plaintiffs  such  sum  as 
^rill  fully  compensate  them  for  all  loss  sustained  by  the  act  of  de- 
fendants in  removing  said  embankment,  not  exceeding  the  sum 
claimed  in  the  complaint,  to  wit,  $6,000." 

Of  course  plaintiffs  were  not  entitled  to  recover  any  damages  for 
injuries  caused  by  the  removal  of  the  fill  or  embankment  in  the 
canal,  unless  the  removal  produced  a  nuisance.  But  the  <]^uestion 
nuisance  or  no  nuisance  was  submitted  to  the  jury.  By  section  625, 
code  of  civil  procedure,  the  court  is  authorized,  in  all  cases,  to 
instruct  the  jury,  if  they  render  a  general  verdict,  to  find  upon  par- 
ticular questions  of  fact.  In  the  case  before  us  such  instruction 
was  given,  and  the  jury,  in  addition  to  their  general  verdict,  found 
specially  that  the  removal  of  the  embankments  (in  the  canal  at  the 
Davis  road)  was  a  nuisance,  and  also  that  the  obstruction  of  the 
natural  slough  ''on  the  south  side  of  the  canal  and  immediately 
above  the  said  place  of  embankment"  was  a  nuisance.  If  the  jury 
had  found  that  the  removal  of  the  fill  or  embankment  in  the  canal 
was  not  a  nuisance,  not  only  woufd  the  charge  to  the  jury  above 
quoted  have  been  erroneous  m  itself,  but  the  general  verdict  would 
have  been  erroneous  in  itself,  but  the  general  verdict  would  have 
been  of  no  avail.  But  as  the  jury  found  it  was  a  nuisance,  it  was 
their  duty  to  find  damages  for  injuries  caused  by  it,  and  the  instruc- 
tion did  not  prejudice  defendants. 

X.  Instruction  •*E"was  properly  refused.  No  statute  required 
a  removal  of  the  fill. 

Judgment  and  order  affirmed. 


No  9,063.  / 

Estate  of  Crozier,  Deceased. 

Department  One,    Filed  Jtme  17^  ISS//^ 

Slitino  aside  Judgment— Appeal  from  Order.— The  effect  of  an  appeal  from  an  order 
setting  aside  a  judgment  is  not  to  revive  the  judgment.  The  jud^nent  no  longer  exists,  so 
far  as  the  assertion  of  any  rights  under  it  is  concerned,  until  it  shall  be  brought  into  force 
^iD  bv  a  reversal  of  the  ordor  setting  it  aside. 

Revocation*  ov  Probate— Appointmemt  op  Special  Administrator— Appeal. — An  appeal 
by  an  executor  from  an  oraer  or  judgment  annulling  and  revoking  the  probite  of  a  will,  does 
r«  't  diveet  the  court  of  jurisdiction  to  apix>int  a  special  administrator.  Such  appointment 
H  nut  a  proceeding  upon  the  order  of  revocation,  or  upon  matters  embraced  therein,  but  an 
iadependent  order,  which  is  itself  appealable. 

Application  for  a  writ  of  review.    The  opinion  states  the  facts. 

Dudley^  Campbell  &  Munter^  and  Byers  dh  Elliott^  for  the  peti- 
tioner. 

LiruUey  and  LoiUtit,  for  the  respondent. 
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TnE  Court.  On  tho  twentv-sixth  day  of  November,  18S1,  an  in- 
strument, purporting  to  bo  tlie  last  will  and  testament  of  deceased, 
was  admitted  to  probate,  and  letters  testamentary  issued  to  Daggett, 
named  in  said  instrument  as  executor,  without  bond.  May  twenty- 
nir:h,  188  J,  on  the  petition  of  Jane  Crozier,  mother  of  deceased,  a 
judgment  or  order  was  made  and  entered  annulling  and  revoking  the 
probate  of  the  alleged  will. 

Daggett,  (the  alleged  executor)  served  and  filed  notice  of  an  appeal 
from  the  judgment  or  order  revoking  the  probate,  and  filed  the  three 
hundred  dollars  bond,  on  the  fourteenth  of  June,  1883.  On  the 
same  day  (but  as  we  will  presume,  if  necessary,  before  the  appeal,) 
one  Ttjfe  was  appointed  special  administrator  and  his  bond  as  such 
fixed  at  twenty-three  thousand  dollars. 

The  present  is  an  original  proceeding  to  review  and  annul,  on  cer^ 
tiorari,  the  last-named  judgment  or  order. 

It  is  insisted  by  petitioner  that  his  appeal  stayed  all  further  pro- 
ceedings in  the  court  below,  based  upon,  or  having  relation  to,  tho 
order  of  revocation:  C.  C.  P.  946.  The  contention,  in  its  logical 
results,  is  that  the  will  still  remains  the  probated  will  of  decedent, 
and  tho  petitioner  still  the  acting  executor,  with  power  to  collect 
assets,  pay  debts,  and  do  all  other  acts  and  things  which  an  executor 
may  do. 

But  the  effect  of  an  appeal  from  an  order  setting  aside  a  judgment 
is  not  to  revive  the  judgment.  The  judgment  no  longer  exists,  so 
far  as  the  assertion  lof  any  rights  under  it  is  concerned, until  it  shall 
be  brought  into  force  again  by  a  reversal  of  the  order  setting  it 
aside. 

The  effect  of  an  appeal  is  to  stay  all  proceedings  upon  a  judgment 
or  order  appealed  from :  Section  946.  But  tho  appointment  of  a 
special  administrator  was  not  a  proceeding  upon  the  order  of  revo- 
cation, or  upon  matters  embraced  therein,  but  an  independent  order, 
which  was  itself  appealable:  Section  963.  The  code  does  not  pro- 
vide that  an  order  appealed  from  shall  cease  to  exist — ^be  annulled — 
but  that  it  cannot  be  further  enforced  by  a  proceeding  upon  it.  Here 
the  revocation  of  j)robate  and  the  surcease  of  appellant's  functions 
as  executor  became  complete  eo  instanii,  the  order  of  revocation  was 
entered:  0.  C.  P.  1,331.  As  was  said,  with  reference  to  the  effect 
of  an  appeal  from  a  certain  order,  in  Wood  v.  Dwight,  7  Jno.  Ch. 
295,  an  appeal  only  stays  further  proceedings,  but  here  there  is  no 
further  proceeding.  The  code  provides  for  an  appeal  from  the  order 
of  revocation  and  therefore  the  statute  keeps  alive,  ad  interim,  appel- 
lant'B  character  as  executor  for  the  purposes  of  the  appeal,  but  in 
all  other  respects  the  powers  and  functions  of  the  former  executor 
are  suspended  when  the  revocation  is  ended:  Section  1,331.  If  L'S 
powers  can  be  fully  revived  by  an  appeal,  he  can  not  only  control 
the  orders  of  the  lower  court,  but,  of  his  own  volition,  ro-croato 
himself  an  executor.  In  Merced  Mining  Company  v.  Fremont,  7 
Cal.  132,  it  was  said,  that  it  was  only  of  orders  which  command  or 
permit  some  acts  to  be  done  that  a  stay  of  proceedings  con  be  Lad. 
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That  was  aD  appeal  from  an  order  dissolving  an  injunction,  bat  tlie 
principle  applies  here. 

AVo  think  the  superior  court  had  jurisdiction  to  appoint  a  special 
administrator. 

The  order  which  the  petitioner  asks  to  annid  is  affirmed^ 


No.  8,306. 

Fleming  v.  Wells. 

Department  One.    FUed  June  17, 1884, 

The  Vebificatiox  of  an  Answer  by  thb  Depexdant  is  Sufficient,  when  the  affidavit 
rtatt-s  "th  it  the  matters  set  forth  in  the  foregoinjj  answer  are  true,  except  a3  to  tho?4o  mat- 
tir;  therein  stated  on  information  or  belief »  and  asi  to  those  matters  that  he  believes  them  to 
be  true." 

The  Averments  of  an  Answer  must  be  taken  as  True,  for  the  purposes  of  a  judgment 
on  the  pleadings. 

('UIM    AND    DELIVEBY— SrERIFF— CoNVERSION—JUDaMENT  —FnDERT.VKTNG— AFFIDAVIT 

NiiN.sriT. — Prior  to  the  coaamenc  ment  of  the  pre^ont  action,  one  Hawlcy  commenced 
a  J  action  against  the  plaintiff  heroin,  and  one  Fowler,  to  recover  the  id»3ntical  property 
d  licribed  in  the  oomplamt  herein.  That  ii  that  action,  upon  proper  affi'Iavit,  undertaking 
aiid  order  of  the  attorney  for  plaintiff  therein,  the  present  d'.'fenJant,  as  sheriff,  took  said 
rrni).?rty  from  the  defendants  on  tho  12th  day  of  November,  1881.  On  the  17th  day  of  the 
Kime  I^ovember  (the  day  after  the  present  action  was  cammenced),  the  plaintiff  herein  made 
aSdavit  fur  claim  and  delivery,  and  executed  bond,  which  affiilavit  ana  bond  (togotlier  with 
innnlcrof  the  attorneys  for  plaiatiff  herein)  were  delivered  to  an  e/<>>r,  apnointcrl  by  the 
court,  by  whom  the  property  was  taken  from  the  d.  fendant  herein,  sheriff  aj  aforesaid.  Af  tcr- 
Wirrl-i,  on  tho  22d  of  November,  18S1,  defenilant  give  the  unrlertaking  providcl  for  in  .such 
ca<<;  liv  the  code,  and  demanded  a  return  of  the  property  of  the  elisor,  who  on  tho  same  (\.xy 
(1  liveresl  the  property  to  the  i>res!.»nt  defendant,  who  thereupoi»(/-£itrc^*eei  Vte  projjt'rii/  i  >  IJau>- 
h/f  the  plaintiff  in  tho  action,  wherein  plaintiff  an  I  Fowler  wer,3  dcfendajus.  Aftcrwartls, 
oa  the  lith  day  of  December,  18S1,  the  j>laintiff  herein  filetl  an  answer  in  the  action,  ^^he^ein 
lie  ami  tho  said  Fowler  were  defendanti,  in  which  he  dem.iiided  a  return  of  the  property, 
tbeivi:i  Mid  herein  sued  for.  That  tho  action  of  Hawley  v.  Fowler  and  Flemin/  ca.ne  on  to 
Iv.  trictl  on  tho  2l8t  day  of  January,  18'>2,  and  at  the  c  »nclu3ion  of  tho  evidenco  on  tlie  ])art 
cf  the  plaintiff  therein,  the  court,  on  mo-ion  of  difendants,  ordered  a  judgment  of  nons'trt  i:i 
that  action,  on  the  ffround  that  plaintiff  had  not  made  out  »  case  sufficient  to  go  to  a  jury, 
lid  thereupon  a  judgment  was  entered  in  favor  of  defendants  therein  for  thwir  i.osts.  H^-l  I, 
that  the  present  defendant  did  not  take  tho  property  from  the  ])laintlff  wrongfully,  but  as 
^btriff,  under  process  which  made  it  his  duty  to  take  it;  that  after  the  return  of  the  property 
t>  him,  the  defendant  simply  performed  his  duty  in  delivering  *it  to  IlawW;  and  that  an 
ixtdepeadant  action  could  not  be  maintained  against  him  for  its  possession  or  valuo  in  case 
duriivery  could  not  be  had. 

Appeal  from  a  judgment  of  the  superior  court,  entered  in  favor  of 
the  plaintiff.     The  opinion  states  the  facts. 

AtweU  dk  Bradley,  for  the  appellant. 
Edwards  dc  Du  Brufz,  for  the  respondent. 

The  Coubt.  Thisappealis  from  a  judgment  on  the  pleadings,  for 
a  delivery  to  plaintiff  of  the  property  mentioned  in  tho  complaint,  or 
in  case  delivery  cannot  be  had  for  two  thousand  three  hundred  and 
fifty  dollars,  its  value,  for  five  hundred  and  fifty  dollars  damagow  tor 
the  detention,  and  costs,  etc. 

It  is  urged  by  respondent  that  the  judgment  should  be  aillrmed 
because  the  verification  of  the  answer  is  not  such  as  is  required  by 
section  446  of  the  code  of  civil  procedure,     But  the  record  shows 
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that  when  the  answer  was  filed  there  was  attached  thereto  a  veiifi- 
cation  in  words  and  figures  following: 
•*  County  of  Tulare,  o.  8. 

M.  J,  Wells,  being  duly  sworn  on  oath,  says  that  he  is  the  defen- 
(lant  in  this  cause;  that  the  matters  set  forth  in  the  foregoing 
answer  are  true,  except  as  to  those  matters  therein  stated  on  inform- 
ation or  belief,  and  as  to  those  matters  that  he  believes  them  to  be 
true. 

M.  J.  Wells. 

Subscribed  and  sworm  to  before  me,  this  twenty-eighth  day  of 
January,  1882. 

[seal]  N.  O.  Bradley, 

Notary  Public." 

The  code  does  not  require,  when  the  answer  is  verified  by  the  de- 
fendant, he  shall  state  in  the  affidavit  that  ''he  has  heard  the  fore- 
going answer  read  and  knows  the  contents  thereof."  The  statement 
V'  the  matters  set  forth  in  the  foregoing  answer  are  true"  is  the 
equivalent  of  a  statement ''  the  foregoing  answer  is  true."  Section 
446  requires  him  to  state  that"  the  same" — the  answer — is  true,  ex- 
cept as  to  the  maitera  which  are  therein  stated  on  his  information 
or  belief,  and,  as  to  those  matters  he  believes  it  to  be  true."  The 
matters  stated  on  information  of  belief  are  thus  put  in  opposition  to 
the  rest  of  ^ihe  answer,  that  is,  to*  the  matters  stated  positively.  We 
think  the  verification  sufiicient. 

The  answer  avers  facts,  fully  and  at  large  set  forth,  from  which  it 
appears  that  prior  to  the  commencement  of  the  present  action,  one 
Hawley  commenced  an  action  against  the  plaintiff  herein  and  one 
Fowler,  to  recover  the  identical  property  described  in  the  complaint 
herein.  That  in  that  action,  upon  proper  affidavit,  undertaking  and 
order  of  the  attorney  for  plaintiff  therein  (which  were  forthwith 
served  on  the  defendants  therein)  the  present  defendant,  as  sheriff, 
took  said  property  from  the  defendants  on  the  12th  day  of  November, 
1881.  That  on  the  17th  day  of  the  same  November  (the  day  after 
the  present  action  was  commenced)  the  plaintiff  herein  made  affidavit 
for  claim  and  delivery  and  executed  bond,  which  affidavit  and  bond 
(together  with  an  order  of  the  attorneys  for  plaintiff  herein)  were 
delivered  to  an  elisor,  appointed  by  the  court,  by  whom  the  property 
was  taken  from  the  defendant  herein,  sheriff  as  aforesaid.  That 
afterwards,  on  the  22d  of  November,  1881,  defendant  gave  the  under- 
taking provided  for  in  such  case  by  the  code,  and  demanded  a  return 
of  the  property  of  the  elisor,  who  on  the  same  day  delivered  the 
property  to  the  present  defendant.  That  defendant,  sheriff,  there- 
upon delivered  the  property  to  Hawley,  the  plaintiff  in  the  action 
wnerein  plaintiff  and  Fowler  were  defendants.  That  afterwards,  on 
the  12th  day  of  December,  1881,  the  plaintiff  herein  filed  an  answer 
in  the  action,  wherein  he  and  said  Fowler  were  defendants,  in  which 
he  demanded  a  return  of  the  property,  therein  and  herein  sued  for. 
That  the  action  Hawley  v.  Fowler  and  Fleming  came  on  to  be  tried 
on  the  2l8t  day  of  January,  1882,  and  at  the  conclusion  of  the  ovi- 
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(Icnco  on  the  part  of  the  plaintiff  therein,  the  court,  on  motion  of 
tlcf(  Qtlants,  ordered  a  judgment  of  mmsuit  in  th^  action,  on  the 
(:rou!)d  that  phiintiff  had  not  made  out  a  case  sufficient  to  go  to  a 
jurv,  and  thereupon  a  judgment  was  entered  in  favor  of  defendants 
llje!""in  for  their  costs. 

The  court  below  held  that  the  facts  set  forth  in  the  answer  consti- 
tute'] no  defense  to  the  present  action. 

For  the  purposes  of  the  judgment  on  the  pleadings  the  averments 
of  the  answer  must  be  treated  as  true. 

Certainly  the  defendant  here  did  not  take  the  property  from  the 
plaintiff  torovgfuUi/,  but  as  sheriff  under  process  which  made  it  his 
duty  to  take  it. 

Before  the  expiration  of  five  days,  (at  the  expiration  of  which  it 
would  have  become  the  duty  of  the  sheriff,  (defendant  herein)  to  de- 
liver the  property  to  Hawley,)  the  present  action  was  commenced  and 
the  property  taken  by  the  elisor.  When  the  property  was  returned 
to  the  sneriff,  on  his  giving  bond  etc.,  he  did  what  it  was  his  plain 
duty  to  do,  delivered  it  to  Hawley. 

The  present  plaintiff  did  not  give  the  bond  provided  for  in  sec- 
tion 514  of  the  code  of  civil  procedure,  which  alone  would  have 
authorized  him  to  demand  a  return  of  the  property  taken  by  the 
sheriff,  but,  instead  of  executing  and  tendering  the  bond,  commenced 
this  independant  action  against  the  officer.  As  we  have  said  no 
right  of  action  for  a  recovery  of  the  property  from  the  sheriff  existed 
iu  favor  of  the  plaintiff  when  the  present  suit  was  begun. 

Nor  was  the  sheriff  permanently  relieved  of  the  duty  of  delivering 
the  property  to  Hawley,  by  the  circumstance  that  it  was  taken  out 
of  his  possession  by  the  elisor.  As  soon  as  it  was  returned  to  him 
the  duty  attached  of  delivering  it  to  Hawley,  plaintiff  in  the  action, 
at  whose  instance  it  had  been  taken  by  the  sheriff.  This  duty  he 
rerformed.  Even  if  the  judgment  of  nonsuit  could  be  construed  to 
ue  a  judgment  that  defendants  were  entitled  to  a  return  of  the  prop- 
erty by  Hawley,  the  judgment  in  the  present  suit  could  not  bo  up- 
LeUl.  Prior  to  the  rendition  of  the  judgment  of  nonsuit,  the  present 
defendant,  in  strict  accordance  with  his  duty  as  sheriff,  had  deliv- 
ered the  proi)erty  to  Hawley,  and  the  judgment  (construed  as  a  judg- 
ment for  a  return),  required  Hawley,  and  not  the  present  defendant, 
to  return  the  property  or  pay  its  value,  in  case  return  could  not  be 
Lad.  As  the  sheriff  rightfully  took  the  property  from  the  present 
j'laintiff,  and  simply  discharged  his  duty  in  delivering  it  to  Hawley, 
lie  cannot  be  held  liable  for  the  property,  or  its  value  and  damages, 
at  the  suit  of  the  present  plaintiff. 

It  may  be  added  that,  in  the  action  brought  by  Hawley,  the  de- 
fendants did  not  recover  a  judgment  for  a  return  of  the  property 
by  the  plaintiff  therein  or  its  value.  The  defendants  in  that  action 
a.sked  for  a  nonsuit  and  got  what  they  asked  for.  If  under  the  cir- 
cumstances they  could  complain  of  the  judgment,  because  it  did 
Bot  provide  for  a  return,  etc.,  the  remedy  was  to  be  sought  in  that 
action,  in  the  superior  court,  or  by  appeal. 
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Even  if  it  could  bo  held  tliat  a-  judgment  might  properly  be  en- 
tered against  th^present  defendant  if  ho  came  wrongfully  into  pos- 
session of  the  property  after  the  action  was  brought,  although  his 
possession  when  the  action  was  commenced  was  rightful,  the  facts 
do  not  show  such  subsequent  wrongful  possession.  MoreoTcr,  if 
it  could  be  held,  that  in  case  a  judgement  for  a  return  of  the  prop- 
erty to  defendants  by  Hawley  had  been  entered  in  the  action 
brought  by  him  it  would  have  become  the  duty  of  the  sheriflF  to  take 
the  property  from  Hawley  and  deliver  it  to  defendants  therein  (and 
that  it  was  a  duty  which  he  could  be  compelled  to  perform  in  this 
independent  action)^  no  judgment  was  in  fact  entered  in  the  action 
brought  by  Hawley  for  a  return  of  the  property  to  the  defendants 
in  that  action. 

Judgment  reversed. 
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The  Penal  Code  of  Pi  nnsylvanta.     By  Isaac  H.  Shields.     In  two  vol- 
umes.    Rees  Welsh  &  Co.,  Phila:  1883. 

The  foregoing  work  is  a  compilation  of  the  existing  statutes  of  Penn- 
srlvania,  regulating  and  defining  crimes,  and  the  proceedings  to  detect 
and  punish  them.  The  acts  of  March  Slst,  1860,  commonly  known  as  the 
Penal  Code,  are  made  the  basis  for  the  editor's  text;  but  as  these  acta 
do  not  contain  all  the  penal  laws  of  that  state,  a  successful  attempt  has 
been  made  to  codify  and  arrange  all  the  remaining  criminal  statutes 
under  aj)propriate  heads.  The  work  is  divided  into  two  volumes  Vol- 
ume first  contains  the  statutory  provisions  defining  crimes,  and  volume 
second  the  laws  governing  criminal  procedure.  Under  each  section  is  a 
syllabus  of  every  reported  case  relating  to  the  subject  matter  of  the  sec- 
tion. For  convenience  of  reference  the  editor  has  arranged  a  list  of  the 
several  crimes,  and  added  thereto  their  minimum  and  maximum  penal- 
ties. The  index  is  very  full,  taking  up  fully  one-half  of  the  second  vol- 
ume. Accompanying  the  work  is  the  report  of  the  commissioners  on  tho 
penal  code  of  18G0,  and  a  list  of  the  criminal  statutes  repealed  thereby. 
The  work  of  the  editor  has  been  conscientiously  done,  and  will  doubtless 
prove  of  great  assistance  to  the  profession  in  his  state. 
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NOTES, 


The  Judges  of  the  Texas  Court  of  Appeals  are  nothing  if  not  facetious. 

In  Halsey  v.  State,  14  Tex.  Gt.  App.  217,  we  note  the  following  in  the 
opinion:  "  Defendant  has  appealed  from  a  conviction  of  the  offen8e  of 
playing  at  a  game  with  cards  in  a  house  for  retailing  spirituous  liquors. 
His  learned  counsel,  in  concluding  their  able  brief,  appeal  to  the  sym- 
pathies of  this  court  in  the  following  touching  language:  'The  counsel 
for  this  defendant  moves  the  court  of  appeals  to  tears,  if  possible,  iu 
behalf  of  this  appellant,  whose  reputation  has  been  called  in  question  by 
designing  men,  who  by  some  means  forced  their  corporeal  presence  on 
au  unsuspecting  court  as  a  body  of  grand  jurymen,  and  presented  the 
bill  of  indictment  when  only  six  members  of  the  aforesaid  body  concurred 
in  finding  the  same.  While  it  is  true  the  appellant  has  but  little  means 
(his  pocket  is  as  light  as  the  gossamer  that  floats  in  a  midsummer  day; 
hLs  worldly  goods  could  be  packed  in  chestnut  shell),  his  re^^utation  is  at 
Btake,  he  being  a  member  of  some  church — his  counsel  at  this  time  are 
unable  to  state  accurately  what  denomination,  as  they  have  seen  him  at- 
tending all  the  churches  in  Belton,  and  seemingly  with  a  devotion  as 
earnest  as  that  evinced  by  Culver,  Wesley,  and  even  Paul  Denton,  lb 
is  not  of  the  amount  of  the  fine  imposed  that  the  defendant  complains, 
it  is  the  rash  and  foolish  ruling  of  the  county  judge,  and  concurrence  of 
the  jury  that  found  the  defendant  guilty.  The  defendant  feels  that  he 
has  been  in  the  hands  of  the  Philistines^  and  he  appeals  to  the  court  of 
appeals  to  redress  his  wrong.*  In  response  to  the  eloquent  appeal  of 
counsel  in  behalf  of  their  unfortunate  client,  we  will  sa}'  that  wo  have 
carefully  considered  the  points  of  this  case,  with  the  desire  and  purpose 
to  redress  his  wrongs  to  the  extent  of  our  lawful  authority.  But  we  have 
failed  to  preceive  wherein  he  has  been  wronged.  That  he  played  at  a 
pame  Tiith  cards  in  a  house  for  retailing  spirituous  liquors  was  proved 
beyond  question.  This  was  a  plain  violation  of  the  law,  and  doubly 
reprehensible  in  one  of  his  moral  reputation  and  devotional  piety.  That 
the  defendant  in  an  evil  hour  fell  into  the  hands  of  Philistines  we  do 
not  doubt,  but  we  think  his  counsel  are  mistaken  as  to  who  these  Phili- 
stines were.  They  were  not  the  grand  jurors  who  presented  this  indict- 
ment, but  the  'light-fingered*  habitues  of  the  *  Crystal  saloon.'  .Wo 
trust  that  the  result  of  this  prosecution  may  be  beneficial  to  the  defen- 
dant, and  cause  him  in  the  future  to  avoid  the  alluring  temptions  of  the 
card  table.     The  judgment  is  affirmed." 


1G4  West  Coast  Beporter. 


The  recent  decisions  of  petty  juries  in  several  states,  in  the  face  and 
eyes  of  the  common  sense  and  the  rights  of  the  community  to  protec- 
tion against  crime,  call  to  mind  an  incident  that  occurred  in  Massa- 
chusetts between  sixty  and  seventy  years  ago.  This  was  before  the  davs 
of  I'ailroads,  when  travel  was  by  stage  or  private  conveyance.  A  sta^^e 
left  Boston  with  its  complement  of  passengers,  among  whom  were  two 
young  men  who  got  into  an  argument  on  the  question  whether  the  Crea- 
tor foreknew  all  things,  one  of  them  asserting  positively  that  he  did 
and  the  other  as  positively  that  he  did  not.  After  a  little  lull  in  the 
conversation,  one  of  them  turned  to  a  jDassenger  w^ell  in  years,  and 
asked  his  opinion.  **  Well,"  said  he,  "  my  opinion  is  the  Creator  fore- 
knew all  things  that  ever  took  place  or  ever  will  take  place,  with  one 
exception,  and  that  is  the  verdict  of  a  petty  jury."  He  was  a  highly 
esteemed  judge  who  had  long  been  on  the  bench  and  was  still  there. 


It  is  related  of  General  Butler  that  he  was  once  engaged  as  counsel 
for  the  defendant  in  a  case  where  the  prisoner  was  accused  of  man- 
slaughter, and  in  the  course  of  his  argument,  based  on  the  assumption 
of  self-defense,  he  informed  the  jury  that,  '*  we  have  it  on  the  highest 
authority  that  all  that  a  man  hath  he  will  give'for  his  life."  The  counsel 
on  the  other  side  rose  and  quickly  said  that  he  had  long  wondered  what 
his  opponent  considered  the  highest  authority,  and  was  very  glad  to  have 
the  question  settled,  and  proceeded  to  read  to  the  court  from  the  Book 
of  Job:  ''And  Satan  answered  the  Lord  and  said,  All  that  a  man  hath 
he  will  give  for  his  life." 
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RIPARIAN  RIGHTS— THE  WEST  COAST  DOCTRINE. 

(Continued.) 

BiPABIAlf  PbOPBIETOIIS  AND  RiPABIAN   RlOHTS   ON   PRIVATE   StBEAMS. 


But  the  larger  and  permanent  rivers  of  the  state,  the  San  Joaquin,  and 
its  affluents  like  the  Merced,  the  Tuolumne,  the  Calaveras,  and  others 
cominsf  down  from  the  heights  of  the  Sierras,  and  the  Sacramento  with 
its  similar  branches,  the  Bear,  the  Tuba,  the  Feather,  and  others,  when 
not  polluted  by  hydraulic  mining,  if  reasonably  and  properly  controlled 
and  utilized,  can  certainly  furnish  an  adequate  and  constant  supply  of 
water  for  the  purpose  of  irrigation,  to  vast  communities  of  land  owners 
in  addition  to  the  riparian  proprietors  upon  their  very  banks.  jAnd  irri- 
gation is  a  matter  of  such  paramount  importance  to  the  agricultural 
interests  of  California,  that  legislation  should  add  something  to  the  mere 
common  law  doctrines,  for  the  benefit  of  these  non-riparian  cultivators 
of  the  soil.  The  problem  is.  How  shall  the  needs  of  these  communities 
of  land  owners  away  from  the  large  streams — these  non-riparian  owners, 
^  provided  for  and  satisfied;  consistently  with  the  natural  advantage 
and  primary  right  of  the  communities  of  riparian  proprietors  ?  The 
doctrine  of  unlimited  prior  appropriation,  which  obtains  on  purely  public 
stream,  must,  as  we  have  seen,  be  rejected  as  both  unjust  and  imprac- 
ticable in  its  application  to  these  private  streams — streams  bordered  by 
private  ownership. 

The  question  first  arises,  whether  as  a  mode  of  solving  this  problem, 
the  legislature  should  provide  some  general  means  by  which  any  com- 
nmnity  or  neighborhood  of  distant,  non-riparian  owners  may  appropriate- 
^d  take  the  waters  of  a  convenient  stream,  {hrough  the  process  of  con- 
demnation, under  an  exercise  of  the  right  of  eminent  domain ,  upon  the  pay- 
dent  of  a  just  compensation  to  the  private  ripariaii  proprietors  on  the- 
l^anks  of  such  stream  whose  property  has  been  taken  and  whose  primary- 
rights  have  been  invaded  ?  This  method  of  obtaining  the  water  of  a, 
Btream  by  distant  land  owners  is  recognized  by  the  California  statute- 
Ijassed  in  1874,  quoted  in  a  former  article;  but  that  statute  is  only  local 
and  partial  in  its  application,  and  it  lacks  the  detail  and  precision  es-- 
sential  to  a  practical  system. 
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Is  the  use  of  writer  bj  private  land  owners  for  the  irrigation  of  their 
lands,  a  ''public  use,"  within  the  settled  meaning  of  that  term,  so  that 
the  legislature  has  power,  under  the  constitution,  to  authorize  the  taking 
of  water  for  such  purpose,  by  the  right  of  eminent  domain — the  power 
to  take  iDrivate  property  for  a  public  use  upon  the  payment  of  a  just  com- 
pensation.    The  fact  that  a  statute  declares  a  certain  use  to  be  a  pubHc 
one,  and  authorizes  the  taking  of  private  property  for  it,  does  not  neces- 
sarily make  the  use  public,  nor  render  the  taking  of  private  property 
for  it  valid.     It  is  settled  by  unanimous  agreement  of  authorities,  that 
when  a  use  is  public^  the  decision  of  the  legislature  that  the  public  needs 
require  the  taking  of  private  property  to  promote  the  use,  is  final  and 
conclusive,  and  can  not  be  inquired  into  by  the  courts.    But  it  is  equally 
well  settled  by  courts  of  the  highest  authority,  that  the  question  whether 
a  given  use  is  or  is  not  public,  is  a  judicial  one  to  be  determined  by  the 
courts.     If  the  mere  declaration  of  the  legislature  that  a  certain  use  is 
public  and  authorized  the  taking  of  private  property,  were  final  and  con- 
clusive, then  the  constitutional  guaranty  forbidding  the  taking  of  private 
property  except  for  public  use,  would  be  rendered  wholly  nugatory;— it 
would  be  made  a  mere  empty  form  of  words.     For  example,  if  a  statute  of 
the  stati  legislature  should  pronounce  a  certain  manufactory  carried  on 
at  a  certain  town  to  be  a  public  use,  and  should  purport  to  authorize  its 
owners  to  take  private  property  for  their  own  purposes,  the  courts  would 
not  be  impeded  by  this  legislative  declaration,  but  would  hold  the  statute 
to  be  unconstitutional  and  void.     The  following  points  concerning  the 
use  of  natural  waters  for  various  purposes,  have  been  settled  by  the 
courts.     The  supply  of  water  to  the  inhabitants  of  a  city,  village,  or 
town,  either  by  the  municipal  authorities  themselves,  as  in  case  of  the 
Croton  Water  Works  for  New  York  city,  or  by  a  corporation,  as  in  case 
of  the  Spring  Valley  Water  Company  for  San  Francisco,  is  clearly  es- 
tablished to  be  a  public  use.     The  ground  upon  which  this  conclusion 
was  rested  is,  that  a  water  supply  to  the  members  of  a  community  is  nec- 
essary to  promote  the  general  health  of  that  community — and  there  is 
no  higher  or  more  evident  public  use  than  the  public  health.     A  supply 
of  water  for  drinking,  for  washing  and  bathing,  and  for  all  other  domes- 
tic purposes,  and  for  flushing  sewers,  and  the  like,  tends  to  promote  the 
general  public  health  of  a  city  or  village  as  much  as  a  supply  of  pure 
air.     To  furnish  an  adequate  supply  for  such  purposes,  the  waters  of  a 
natural  stream  or  lake  may,  therefore,  be  condemned  upon  paj^ment  of 
just  compensation  to  those  whose  private  property  rights  are  thereby  in- 
vaded. 

Again,  it  is  settled  that  the  draining  of  extensive  districts  of  swampy, 
marshy,  or  wet  lands  is  a  public  use,  and  that  private  property  may  be 
taken  for  such  drainage  works,  or  to  defray  the  expense  of  their  construe- 
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tion  and  maintenance.  This  decision  has  been  wholly  placed,  by  the 
courts,  upon  the  ground  of  the  benefit  to  the  general  health  of  the  local 
community  resulting  from  the  drainage.  The  courts  have  most  dis- 
tinccly  held,  in  passing  upon  this  class  of  cases^  that  the  benefit  done  to 
the  individual  owners,  the  enhancement  in  the  value  of  their  farms,  the 
iocrease  in  the  productions  of  their  lands,  and  the  like,  resulting 
from  the  system  of  drainage,  do  not  of  themselves  make  such  works 
a  public  use;  such  benefits  are  nothing  but.  a  private  use  more  or  less 
multiplied.  The  public  health  alone  is  what  gives  the  character  of  a 
public  use  to  such  measures.  Again,  it  is  settled  by  an  over-whelming 
weight  of  authority  in  a  great  majority  of  the  states, — although  a  differ- 
ent rule  prevails  in  a  few  states,  the  effect  of  local  customs, — that  the 
propelling  of  mills,  factories,  and  manufactories,  by.  water  taken  from 
natural  streams,  is  in  no  sense  a  public  use.  It  may  be  regarded  as  the 
result  of  principle  and  authority,  that  anything  which  merely  benefits  an 
individual's  own  private  property;  which  merely  enhances  its  value,  or 
renders  it  more  productive  or  more  capable  of  cultivation,  is  not  a  public 
use.  And  what  is  thus  essentially  a  private  benefit,  does  not  become  a 
"public  use,"  simply  because  a  large  number  of  individuals  may  enjoy 
tlie  same  benefit  with  respect  to  their  own  private  property.  .  Otherwise, 
there  is  not  a  single  trade,  business,  or  profession,  what  is  not  a  "  pub* 
lie  use"  within  the  provision  of  the  constitution. 

Is,  therefore,  the  taking  of  water  from  natural  streams  for  the  irriga- 
ti'in  of  the  lands  of  private  owners,  a  public  use  ?  If  water  should  be 
thus  taken  by  one  person  alone  to  irrigate  his  own  farm,  then  under  the 
d(3ctrines  derived  both  from  principle  and  from  the  authority  of  decided 
coses,  the  use  would  clearly  seem  to  be  private  and  not  public, — as  com- 
pletely private  as  ploughing,  sowing,  planting,  fencing,  ditching  and  any 
other  means  by  which  the  land  is  improved,  its  value  enhanced,  or  its 
productiveness  increased  for  the  personal  and  immediate  benefit  of  the 
owner.  The  conclusion  would  seem  to  be  equally  true,  if  water  is  taken 
in  like  manner  by  several  separate  and  detached  owners,  for  the  benefit 
of  each  individual's  land.  But  suppose  there  is  a  community  composed 
of  numerous — say  50 — different  landed  proprietors,  occupying  a  certain 
veil  defined  tract  of  land  containing  many  thousand  acres,  situated 
at  a  distance  of  several  miles  from  a  large  stream,  and  so  located 
topographically  that  all  the  farms  comprised  in  the  tract  could  be 
urrigated  by  means  of  one  main  canal  taking  water  from  that  stream. 

This  supposition  presents  the  question  in  the  most  favorable  light 
possible,  and  it  certainly  and  fairly  represents  the  actual  condition,  with 
respect  to  the  needs  and  the  facilities  for  irrigation,  in  many  parts  of  the 
Btate.  Would  the  irrigation  of  the  lands  belonging  to  the  members  of 
this  community  be  a  public  use,  so  that  they  would  be  authorized,  for 
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that  purpose,  to  appropriate  and  condemn  the  waters  of  the  neighbor- 
ing stream,  against  the  consent  of  the  private  riparian  proprietors  on 
such  stream?    The  question  is  a  very  difficult  one;  the  answer  to  it  is 
far  from  clear.     How  does  the  use  of  the  water  by  each  individual  mem- 
ber of  such  community,  differ  in  kind  or  degree  from  the  use  of  the 
water  by  each  riparian  proprietor  on  the  stream  ?    How  does  the  use  by 
the  whole  community  differ  from  the  use  by  the  entire  mass  of  riparian 
proprietors  ?    How  is  the  use  by  such  community  any  more  public  than 
the  use  by  all  the  riparian  proprietors  on  the  stream  ?    By  what  justice, 
or  under  what  principle  of  constitutional  law,  can  such  a  community, 
simply  becav^  U  occupies  a  tract  of  land  at  a  distance  from  the  stream  y  de- 
prive the  community  living  on  the  stream  of  their  natural  right  to  the 
water,  when  the  uses  by  each  community  are  exactly  the  same  ?    For  it 
should  be  remembered  that  the  right  to  appropriate  and  condemn  the 
water  of  a  stream  by  exercise  of  the  right  of  eminent  domain,  if  it  exists 
at  all,  is  absolutely  unlimited  as  to  extent  and  quantity.     If  the  distant 
community  may  condemn  any  portion  of  the  waters  of  a  stream,  against 
the  consent  of  the  riparian  proprietors  on  the  stream,  then  it  may  con- 
demn and  appropriate  the  entire  body  of  the  water  and  leave  none 
whatever  for  the  riparian  proprietors,  upon  the   payment  of  sufficient 
compensation.     Again,  how  should  the  compensation  be  assessed  and 
paid  in  any  such  case  of  condemning  partially  or  wholly  the  waters  of  a 
stream  ?    Every  riparian  proprietor  on  the  stream  would  be  justly  enti- 
tled to  some  compensation,  for  the  rights  of  every  one  would  be  invaded. 
Any  fair,  reasonable  and  just  assessment  of  the  damages  among  all  the 
riparian  proprietors  would  be  practically  impossible. 

These  are  some  of  the  difficulties  which  must  necessarily  attend  any 
scheme  for  the  condemnation  of  the  waters  of  a  natural  stream,  under 
the  right  of  eminent  domain,  for  the  benefit  of  communities  located  at 
a  distance  from  the  stream. 

Whatever  measures  of  legislation  are  adopted,  the  natural  rights  of 
the  riparian  proprietors  on  the  streams  should,  as  we  have  already 
shown,  be  first  protected  and  their  exercise  regulated.  Only  the  exrcif^ 
of  the  water  remaining  unconsumed  after  their  needs  have  been  reusion- 
ably  supplied,  should  be  appropriated  to  the  use  of  distant  and  non- 
riparian  owners.  But  in  such  a  case  there  is  no  necessity  for  any  resort 
to  the  right  of  eminent  domain,  to  the  condemnation  of  water,  nor  to 
the  paynaent  of  compensation.  Communities  of  owners  at  a  distance 
from  the  larger  streams  should  be  entitled  to  reach  and  appropriate  this 
excess  of  their  waters  after  the  wants  of  the  riparian  proprietors  are 
reasonably  satisfied,  without  any  condemnation  or  payment  of  compen- 
sation, since  such  a  use  would  not  substantially  affect  any  rights  held  bv 
the  riparian  proprietors  on  the  streams. 
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"Without  any  further  discussion,  we  shall  briefly  sum  up  our  conclu- 
sions with  respect  to  the  character,  form,  and  objects  of  the  legislation 
what  we  suggest. 

First, — The  resort  to  the  right  of  eminent  domain  and  the  condem- 
nation of  water,  should  be  restricted  mainly,  even  if  not  entirely,  to  the 
obtaining  adequate  supplies  for  consumption  by  cities,  villages,  and  other 
municipalities.  This  being  a  public  use  of  the  highest  nature — the  pres- 
ervation of  the  general  health — it  overridesi  all  other  uses,  and  takes 
preference  of  irrigation,  manufacturing,  mining,  watering  stock,  and  all 
other  ordinary  purposes  to  which  natural  streams  may  be  appropriated. 
All  other  uses  of  water  must  succumb  to  this. 

Second. — ^The  smaller  streams  throughout  the  state  should  be  left  sub- 
stantially to  the  exclusive  use,  so  far  as  irrigation  is  concerned,  of  the 
private  riparian  proprietors  upon  their  banks.  The  natural  right  and 
advantage  of  the  riparian  proprietors  entiUe  them  to  the  first  use  of  the 
waters  of  such  streams;  and  after  their  primary  needs  have  been  reason- 
ably satisfied,  there  will  not  be  left  any  substantial  excess  of  the  waters 
for^he  use  of  distant  and  non-riparian  land  owners. 

Third. — The  larger  and  permanent  streams  throughout  the  state,  the 
names  of  some  of  which  have  already  been  mentioned,  are  capable, 
when  properly  regulated  and  utilized,  of  supplying  the  needs  for  irriga- 
tion, not  only  of  all  the  private  riparian  proprietors  on  their  J>anks,  but 
also  of  large  communities  who  occupy  lands  more  or  less  distant  from 
them.  While  the  riparian  proprietors  even  on  these  larger  streams  have 
a  natural  advantage,  and  are  entitled  to  have  their  wants  first  supplied 
for  purposes  of  irrigation,  yet  they  are  not  entitled  to  consume  the  en- 
tire waters  of  a  stream.  After  the  reasonable  needs  of  the  riparian  pro- 
prietors have  been  fairly  and  reasonably  ascertained  and  satisfied,  all  the 
excess  of  the  waters  of  any  such  stream  belongs  of  right,  for  the  pur- 
poses of  irrigation,  to  those  coi&munities  of  non-riparian  land  owners 
who  are  so  situated,  geographically  and  topographically,  that  they 
can  in  the  best  manner  appropriate  and  utilize  such  surplus  of  the 
waters. 

Fourth. — Legislation  of  the  character  heretofore  described,  should 
carry  these  principles  into  operation.  A  single  commissioner  represent- 
ing the  community  of  riparian  proprietors  on  each  of  the  smaller  streams, 
could  regulate  their  use  of  the  water  for  irrigation  by  appropriate  by- 
laws. On  each  of  the  larger  class  of  streams,  a  local  board  of  commis- 
sioners could  frame  the  necessary  by-laws  for  the  government  of  both 

the  riparian  proprietors  on  the  stream,  and  the  communities  of  laud 
owners  occupying  tracts  at  a  distance  from  it.     The  general  i:)owers  of 

these  commissioners,  and  the  general  nature  of  the  rules  or  by-laws 

which  they  should  promulgate,  have  already  been  sufficiently  indicated. 
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The  details  of  these  special  rules  must  largely  depend  upon  particular 
circumstances  connected  with  each  separate  stream. 

Fiflh, — The  title  of  the  civil  code  concerning  water  rights,  should  be 
wholly  repealed,  as  being  entirely  inconsistent  with  the  fundamental 
principles  of  the  system  here  proposed.  The  doctrine  of  prior  appro- 
priation is  completely  at  war  with  a  system  which  recognizes,  harmon- 
izes, and  protects  the  rights  of  all  parties  in  the  state. 

I  have  now  completed  the  design  which  was  formed  when  this  series 
of  articles  concerning  **  Water  Rights  "was  commenced;  in  fact,  tlie 
discussion  has  extended  to  a  much  greater  length  than  I  had  originally 
supposed  would  be  necessary.  It  is  true,  I  have  by  no  means  exhausted 
the  general  subject  of  rights  connected  with  water,  of  property  in  water 
or  in  the  soil  covered  by  the  water  under  all  conditions  and  circumstances. 
There  are  many  important  questions  which  I  have  left  untouched;  there 
are  many  questions  of  great  doubt  and  difficulty,  peculiar  to  this  Pacific 
coast,  to  which  I  have  not  even  alluded.  The  following  communication, 
received  a  few  days  ago  from  an  esteemed  correspondent  in  Washington 
Territory,  suggests  some  of  these  peculiar  questions,  and  discloses  their 
importance  and  the  great  difficulty  of  their  solution.  After  speaking  of 
the  series  of  articles  upon  Water  Rights,  my  co-respondent  proceeds  to 
say:  *'  There  is  a  branch  of  the  subject,  however,  to  which  you  have  not 
yet  adverted, — that  is,  the  subject  of  "  littoral  rights,"  or  the  riparian 
rights  on  tidal  waters.  On  Puget  Sound  there  is  constantly  arising  liti- 
gation over  water  frontage,  tide  flats,  shore  land,  etc.;  and  the  law  gov- 
erning its  appropriation  and  ownership  is  still  crude  and  unsettled.  The 
law  as  laid  down  on  the  Atlantic  coast, — and  to  a  large  extent  that  of 
California  and  Oregon, — is  held  not  to  be  applicable  here,  from  the  fact 
that  this  is  a  territory,  and  such  lands  are  the  inalienable  property  of 
the  United  States  government,  held  in^tiiist  for  the  future  state.  As 
an  illustration  of  the  questions  thus  arising,  and  of  the  circumstances 
from  which  they  arise,  in  nearly  every  town,  and  on  nearly  every  har- 
bor, some  one  has  plotted  into  town  lots  the  land  above  high-water 
mark,  and  extended  one  and  two,  and  sometimes  a  dozen  rows  of 
blocks  below  high-water  mark.  Then,  perhaps,  the  plotter  may  sell 
the  blocks  covering  high-water  mark  and,  of  course,  all  his  interest 
therein;  and  years  afterwards  the  purchaser  wishes  to  wharf  out  to 
deep  water,  but  is  forbidden  so  to  do  by  some  other  i>arty  claiming  the 
alleged  blocks  below  the  high-water  mark,— even  though  deep  water 
may  not  be  a  hundred  yards  from  high-water  mark.  Such  cases  are 
constantly  arising  here."  This  extract  is  given  simply  for  purpose  of 
illustration. 

The  sufficient  answer  to  this  and  all  similar  suggestions  must  be,  that 
the  treatment  of  such  topics  was  not  embraced  within  my  original  plan. 


KiPABiAN  Eights— The  West  Coast  Doctbine.  171 

ft 

It  was  never  my  purpose  to  write  a  treatise  upon  the  law  concerning 
waters  of  all  kinds,  nor  even  a  treatise  upon  those  doctrines  and  roles  of 
this  department  of  jurisprudence  which  are  peculiar  to  the  Pacific  com- 
munities, and  which  differ  from  the  corresponding  doctrines  and  rules 
of  the  common  law  as  settled  in  England  or  in  the  Atlantic  common- 
wealths. The  single  object  of  this  essay  was  to  ascertain,  as  far  as  pos- 
sible^  the  law  peculiar  to  the  Pacific  states  and  territories  concerning  the 
waters  of  natural  running  streams,  the  rights  of  all  persons,  riparian 
proprietors  and  others,  to  use  the  waters  of  such  streams,  and  especially, 
as  being  of  paramount  importance  to  the  agricultural  interests,  their 
right  to  use  and  consume  these  waters  for  the  purpose  of  irrigation. 

Upon  the  foundation  of  existing  law  as  thus  ascertained,  it  was  my 
farther  design  to  suggest  such  measures  of  just  and  practicable  legisla- 
tion as  would  render  the  waters  of  these  streams  available,  for  purposes 
of  irrigation,  to  the  largest  communities  of  persons  engaged  in  agricul- 
ture, with  the  least  possible  interference  with  the  existing  and  natural 
rights  of  any  class.  The  object  thus  proposed  has  been  reasonably 
accomplished.  There  seemed  to  be  a  prevailing  opinion  among  the  mem- 
bers of  the  legal  profession, — an  opinion  in  which  I  partook  when  com- 
mencing these  articles, — that  the  law  of  California  and  other  Pacific 
commonwealths  concerning  the  water  rights  in  natural  streams,  private 
riparian  rights,  the  rights  of  private  riparian  proprietors,  and  similar 
topics  connected  with  the  appropriation  and  use  of  such  waters,  was 
wholly  vague,  unsettled,  and  uncertain,  to  be  collected  only  from  doubt- 
ful, contradictory,  and  conflicting  decisions.  It  has  been  shown  that 
there  is,  in  reality,  no  foundation  for  this  opinion.  In  the  great  majority 
of  the  states  and  territories  embraced  within  our  review,  the  entire  field 
has  been  occupied  by  elaborate  systems  of  statutory  legislation.  In  Cal- 
ifornia and  Nevada  it  has  been  shown,  as  it  seems  to  me,  beyond  the 
possibility  of  question  or  doubt,  that  the  principles  and  fundamental 
doctrines  of  the  common  law  concerning  the  waters  of  natural  streams 
flowing  through  or  by  private  lands,  private  riparian  rights,  and  the 
rights  of  private  riparian  proprietors,  have  been  established  by  the  courts 
in  an  unbroken  series  of  decisions. 

There  are  two  antagonistic  interests  in  the  state,  each  endeavoring  to 
control  the  legislature  and  to  shape  the  legislation  entirely  in  its  own 
behalf  to  the  complete  exclusion  of  the  other.  These  are  the  riparian 
proprietors,  who  assert  their  common  law  rights,  and  would  exclude  all 
other  classes  from  any  participation  in  the  waters  of  the  stream  however 
abundant;  and  the  communities  of  land  owners  away  from  the  banks  of 
streams,  who  deny  any  rights  of  the  riparian  proprietors,  and  claim  a 
free,  unrestricted  access  to  and  appropriation  of  all  natural  streams,  lim- 
ited only  by  the  extent  of  their  own  needs.     The  latter  class,  being  the 
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most  numerous,  has  prevailed  with  the  legislature,  and  shaped  the  legis- 
lation exclusively  for  its  own  benefit,  in  most  of  the  Pacific  states  and 
territories,  whose  statutes  I  have  hereinbefore  quoted. 

The  type  of  legislation  which  I  have  proposed,  recognizes  the  just 
claims  of  both  these  classes;  it  provides  for  satisfying  the  demands  of 
each,  so  far  as  possible  without  completely  sacrificing  the  other;  but  it 
necessarily  requires  thqt  each  should  surrender  some  portion  of  its  exclu- 
sive pretensions.  I  have  the  utmost  confidence  that  the  main  elements 
and  features  of  legislation  which  I  have  proposed,  might,  in  the  hands 
of  intelligent  men,  who  were  familiar  alike  with  the  situation  and  topo- 
graphy of  the  larger  rivers,  and  of  the  regions  through  which  they  run, 
and  with  the  agricultural  methods,  customs,  and  wants  of  the  adjacent 
communities,  be  worked  up  into  a  just,  practicable,  and  efficient  system 
for  the  regulation  of  irrigation  throughout  all  parts  of  the  state. 

(Concluded.)  J.  N.  P. 
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DISTRICT  COURT,  DISTRICT  OF  OREGON. 
The  Tackle,  Apparel,  etc.,  of  the  Caibnsmore. 

Filed  June  U,  1SS4. 

Derelict—Right  of  First  Sa^lvors. — ^The  bark  Caimsmore  went  ashore  on  Clatsop  beash 
in  a  thick  f(^,  and  the  master  and  crew  took  to  tha  boat  and  left  her,  without,  so  far  as  ap« 
pear^.  any  intention  to  return  or  hope  of  recovering  her,  but  sold  her  as  she  lay  witliin  two 
»l..yii  for  the  benefit  of  whom  it  might  concern;  but  in  the  meantime  she  was  taken  poRsesaion 
if  W  the  libeUants,  who  proceeded  at  once  to  save  her  tackle,  apparel,  furniture,  stores,  and 
c  jvo:  Hddy  that  the  vessel  was  derelict,  and  that  the  salvors  who  first  got  possetisi.^n  of  her 
r.  f re  entitled,  for  that  purpose,  to  maintain  the  same,  even  against  the  owners  or  their  ven- 
d  t'.4.  so  far  and  so  long  as  they  were  reasonably  able  and  had  the  means  to  save  her  or  any 
}>  rt  of  her,  but  when  It  was  manifest  that  they  were  unable  to  do  so  in  any  particular,  as 
^Al  and  surely  as  others  who  might  offer  to  assist  in  the  enterprise,  it  was  their  duty  so  far 
io  yield  the  possession  to  such  others. 

S.VLVAOE  Service— -CoifPENSATioN  of. — Where  there  is  neither  risk  of  life  nor  projierty  in- 
volved in  a  salvage  service,  nor  any  special  knowledge  or  ingenuity  required  or  useil  therein, 
t!.'>  princip^  elements  in  the  compensation  of  the  salvor  arc  the  value  of  the  lab'>r  and  care 
K^t/iwed  upon  the  saved  property,  and  the  d^ree  of  integrity  and  responsibility  involved  in 
k.vpiog  it  safely  and  duly  accounting  for  it,  together  with  the  risk  of  success. 

Suit  for  salvage.     The  opinion  states  the  facts. 

C.  W.  Fulton  and  Frederick  R,  Strong,  for  the  libeUants. 
Charles  B.  Bdlinqer  and  Bufua  Mallory,  for  the  claimants. 

Deadt,  J.  The  libeUants,  J.  E.  Thomas,  Thomas Doig,  F.  H.  Ward, 
John  Brown,  James  Lidwell.  Dnncan  W.  McKenzie,  W.  G.  Boss, 
A.  McEenzie,  John  Wilson,  C.  A.  McGuire,  William  Stodard  and 
Martin  Foard,  bring  this  suit  for  salvage  against  the  tackle,  apparel, 
and  certain  of  the  f  amiture,  stores  and  cargo  of  the  bark  Cairnsmore 
I  ite  stranded  on  Clatsop  beach,  a  short  distance  below  Point  Adams 
light. 

The  libel  contains  a  list  of  the  articles  saved  from  the  bark,  which 
inclndes  her  sails,  rigging,  hawser,  anchor  and  mooring  chains,  chro- 
nometer, compasses,  boats,  anchors,  and  twenty-nine  barrels  of 
cement,  alleged  to  be  of  the  value  of  eight  thousand  dollars. 

The  claimants,  J.  A.  Brown  and  W.  T.  McCabe,  answering  the 
libel  admit  the  salvage  service,  but  allege  that  soon  after  the  strand- 
ing of  the  vessel  and  before  the  saving  of  the  articles  in  question, 
except  the  sails,  they  purchased  the  Cairnsmore  and  cargo  from  the 
master  for  the  sum  of  four  hundred  and  fifty  dollars  and  demanded  the 
|X)ssession  of  the  same  from  the  libeUants,  which  was  refused; 
Vthereby  they  lost  the  opportunity  of  saving  both  the  vessel  and 
cargo,  which  they  were  prepared  to  undertake  with  a  reasonable 
[Tospect  of  success. 

From  the  evidence,  it  appears  that  the  Cairnsmore  was  an  iron 
vessel  bound  from  England  to  Portland  with  a  cargo  of  cement  of 
about  one  thousand  four  hundred  tons. 

On  Thursday,  September  the  27th,  she  went  ashore  on  Clatsop 
beach,  in  a  thick  fog  with  a  light  wind,  a  mile  or  two  below  Point* 
Adams  light.     On  the  next  day  the  master  and  crew  left  her  in  the  , 
ship's  boat,  and  within  a  few  hours  were  picked  up  by  the  steamship 
Qaeen  of  the  Pacific  near  the  mouth  of  the  Columbia  river  and  car- 
ried to  Astoria. 


174  "West  Coast  Eeporteb.  [Dist.  Ct.  Or. 

On  Friday  evening  McCabe,  Duncan  W.  McKenzie  and  several 
others  of  the  libellants,  having  heard  of  the  stranding  gathered  in 
the  vicinity  of  the  wreck;  and  the  next  morning  McCabe  and 
McEenzie,  by  means  of  a  small  skiflf  which  the  latter  had  procured, 
boarded  the  vessel  and  took  possession  of  her  and  with  the  aid  of 
the  rest  of  the  libellants  commenced  to  wreck  her. 

They  first  took  oflf  the  sails,  which  were  still  set,  and  sent  them 
ashore  on  a  line  from  the  foretop  to  the  beach,  and  then  commenced 
to  remove  the  rigging.  During  the  forenoon  of  Saturday  the  master 
of  the  vessel  visited  the  beach  and  returned  to  Astoria  with  the  local 
agent  of  Lloyd  s,  who  had  come  down  from  there  with  McCabe  the 
day  before.  During  his  short  stay  on  the  beach  the  master  did 
nothing  towards  asserting  any  right  to  the  possession  of  the  vessel 
or  interfering  with  that  of  the  libellants  or  objecting  to  their  action. 

On  his  way  back  to  Astoria  the  master  met  a  telegram  from  Port- 
land, advising  him  that  he  had  been  appointed  agent  for  the  owners 
and  directing  him  to  associate  some  one  with  himself  and  hold  a 
survey  of  the  vessel  and  dispose  of  her  to  the  best  of  his  ability. 
Thereupon,  the  master  selected  his  companion,  Lloyd's  agent,  as  his 
associate,  who  was  also  the  bearer  of  a  message  from  McCabe  to  his 
clerk  in  Astoria  to  buy  the  vessel  if  she  was  offered  for  sale,  and 
they  two  concluding  that  they  had  already  held  a  suflScient  survey 
of  the  vessel,  went  on  to  Astoria  that  evening  and  then  and  there 
sold  her  and  her  cargo  without  any  further  notice  or  other  bid,  so 
far  as  appears,  to  McCabe's  clerk,  as  a  wreck,  for  four  hundred  and 
fifty  dollars — there  being  an  understanding  at  the  time  between  said 
agent  and  McCabe,  that  the  former  should  have  an  interest  in  the 
venture,  if  the  sale  was  made,  as  they  expected  it  would  be. 

McCabe  went  to  Astoria  on  Sunday  and  returned  on  Monday, 
when  he  told  the  libellants  that  he  had  purchased  the  vessel  and  in- 
sisted that  they  should  cease  their  work  and  deliver  the  possession 
of  the  vessel  and  property  to  him — at  the  same  time  saying  they 
should  be  paid  for  what  they  had  done.  The  libellants  refused  to 
quit  work  or  surrender  possession  of  the  property,  but  told  McCabe 
ne  might  continue  to  work  with  them  as  a  salvor  or  that  they  were 
willing  to  stand  in  with  him  on  the  purchase,  which  they  thought  he 
ought  to  have  made  for  the  benefit  of  the  whole  party,  as  they  had 
agreed  beforehand  to  bid  as  high  as  three  thousand  dollars  for  the 
wreck,  if  it  was  sold.  But  they  would  not  allow  him  to  take  ex- 
clusive possession  nor  put  a  gang  of  men  on  board  to  work  on  his 
account. 

McCabe  would  not  accept  their  proposition,  and  they  would  not 
yield  to  his  demand;  and  therefore  the  former  did  nothing  more 
^towards  saving  the  property  and  the  libellants  continued  their  oper- 
ations until  about  I^ovember  10,  when  they  surrendered  the  vessel 
to  the  claimants.  The  only  means  they  had  of  saving  the  material, 
besides  the  line  from  the  foretop,  were  ox  teams  which  they  hired 
from  the  neighboring  settlers.  At  low  tide  these  were  driven  in  the 
surf  within  thirty  to  forty  feet  of  the  vessel  and  loaded  from  the 
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yard  arm  with  heavy  articles  which  were  hauled  ashore.  There  the 
sails  and  other  perishable  materials  were  stored  in  a  tent  until  they 
could  be  removed  to  Skipanon  by  wagon  and  thence  boated  to  Asto- 
ria, where  they  are  now  stored.  The  anchors  and  chains  were  left 
well  up  on  the  beach,  where  they  are  now,  buried  in  the  sand. 

According  to  the  testimony  ot  McCaJj>e,  he  had  the  men  and  means 
at  his  command  wherewith  to  have  placed  a  donkey  engine  of  four 
thousand  pounds  weight  on  the  vessel  by  Tuesday,  and  taken  out 
the  cai^o  in  a  few  days,  and  thereby  enabled  the  vessel  to  come 
ashore  out  of  the  breakers,  to  a  place  of  comparative  safety,  from 
which  she  might  have  been  thereafter  gotten  out  to  sea  again  at  some 
convenient  time.  But  it  does  not  appear  that  the  men  were  on  the 
ground,  or  that  the  engine  was  ever  any  nearer  than  Astoria.  After 
the  libellants  gave  up  the  wreck,  McCabe  employed  Thomas  Doig, 
one  of  the  lil^Uants,  and  some  four  or  five  others,  who  removed 
from  the  vessel  for  him  two  anchors,  weighing  between  three  and 
four  thousand  pounds  each,  by  lowering  them  from  the  yard  arm  into 
a  wagon  and  hauling  them  ashore. 

It  also  appears  from  the  evidence  that  by  Monday  the  vessel  was 
beginning  to  fill  from  the  water  pouring  in  at  her  afterlights  and 
companionway,  and  that  by  Wednesday  tne  whole  cargo  of  cement 
was  wet  and  ruined.  The  vessel  remained  intact  xmtil  about  Feb- 
ruary, when  she  broke  up  and  went  to  pieces. 

My  conclusion  from  the  circumstances  is,  that  the  Gaimsmore, 
when  found  by  the  libellants,  had  been  abandoned  by  her  master 
and  crew  without  the  hope  of  recovery  or  the  intent  to  return  and 
reclaim  her.  She  was  then  derelict  and  liable  to  be  taken  posses- 
sion of  bj  the  first  comer:  2  Far.  A.  &  S.  288;  Cohen's  Adm.  78. 
Waiving  inquiry  into  the  bona  fides  of  the  sale  to  the  claimants  and 
assuming  that  it  was  good,  as  against  the  libellants,  the  claimants 
only  succeeded  therebv  to  the  rights  and  interests  of  the  former 
owners. .  As  against  the  latter  or  their  vendees,  the  libellants  had 
the  lawful  possession  of  the  property  and  were  entitled  to  keep  4he 
same,  so  far  and  so  long,  as  was  necessary  to  enable  them  to  com- 
plete the  salvage  service  in  which  they  were  engaged.  But  the  rights 
of  the  libellants  were  qualified  by  the  circumstance  of  their  power 
or  competency  to  perform  this  service.  And  if  it  was  manifest  that 
with  their  means  they  could  not  save  the  property,  as  well  or  as 
surely,  as  others  who  might  offer  to  assist,  or  take  part  in  so  doing, 
thev  were  bound  to  allow  such  others  to  engage  in  the  undertaking: 
2  Par.  A.  &  8.  279-81. 

The  claimants,  as  owners,  had  also  the  right  to  participate  in  the 
saving  of  the  property,  so  far  as  such  participation  was  i)lainly  neces- 
sary to  that  end.  And  it  is  clear  that  such  necessity  existed  as  to 
the  cargo,  for  the  libellants  were  not  prepared  to  get  it  out  with  the 
dispatch  which  the  circumstances  required.  Indeed  it  is  very  doubt- 
ful if  the  claimants  could  have  gotten  out  one-third  of  it,  even  if 
they  had  succeeded  in  getting  an  engine  on  board  by  Tuesday.  But 
it  may  be  that  if  the  dead-lights  and  after-companion  way  had  been 
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properly  closed,  the  water  migbt  have  been  kept  out  of  the  bold 
longer,  and  more  might  have  been  saved.  Besides,  as  the  cargo 
came  out  the  vessel  would  have  risen  up  and  come  ashore  out  of  tbo 
breakers  and  been  less  liable  to  take  in  water. 

But  the  claimants  were  not  entitled  to  the  exclusive  possession  of 
the  vessel  or  to  deny  the  libellants  their  right  to  salvage  for  the  prop- 
erty already  saved  or  to  prevent  them  from  doing  what  they  could  to 
save  more  of  it.  The  law  favors  the  first  salvors,  and  does  not  allov? 
others  to  share  with  them  in  the  enterprise  and  compensation  unless 
and  only  so' far  as  there  is  a  necessity  for  it:  The  IdaL.  Howard,  1; 
Lowell,  2;  Cohen's  Adm.  82. 

The  claimant,  McCabe,  mistook  his  rights  when  he  demanded 
that  the  libellants  should  ''give  up  the  ship"  and  turn  the  whole 
matter  over  to  him.  The  libellants  refused  to  comply  with  this  de- 
mand as  they  had  a  right  to.  And  although  they  may  have  been  actiDg 
under  the  apprehension  that  they  had  a  right ,  under  the  circumstances, 
to  prevent  McCabe  from  putting  an  engine  on  board,  and  thus  aiding 
in  saving  the  cargo,  they  never  actually  refuvsed  to  accede  to  any  such 
proposition,  because  it  was  never  made  by  him.  Nor  were  the 
claimants  ever  in  a  position  to  make  such  an  offer,  for  they  had  no 
such  means  or  appliances  on  the  ground  or  in  sight;  and  now  oulj 
claim  that  they  were  within  their  reach,  and  if  the  libellants  had 
absolutely  surrendered  the  possession  of  the  vessel  to  them  as  they 
required,  they  would  have  brought  them  into  use. 

The  claimants*  case  is  not  one  that  appeals  strongly  to  one's  sense  of 
justice.  McCabe,  while  acting  as  a  salvor  with  the  libellants,  pri- 
vately purchased  the  wreck  from  under  them  at  a  covert  sale  for  a 
nominal  sum,  and  then  not  only  refused  to  admit  them  to  share  in 
it,  but  actually  undertook  to  deprive  them  of  their  possessions  and 
right  as  the  first  salvors. 

Jleither  do  I  find  that  the  libellants  are  guilty  of  any  such  uu- 
skillfulness  or  negligence  in  the  saving  of  this  property  as  9ught  to 
prejudice  their  claims  for  salvage. 

The  proportion  that  ought  to  be  allowed  them  is  not  so  easily 
ascertained.  The  allegations  of  the  parties  as  to  the  value  of  tbo 
property  saved,  are  a  great  ways  apart,  and  the  proof  on  the  sub- 
ject is  meagre  and  unsatisfactory.  Indeed,  it  was  understood  that 
there  would  be  an  admission  or  stipulation  on  the  subject,  but  I  am 
unable  to  find  any  in  the  report  of  the  testimony. 

Where  the  propertv  is  comparatively  valuable  and  is  saved  with 
but  little  labor  or  risk  of  life  or  property,  the  proportion  allowed  a 
salvor  is  less  than  when  these  conditions  are  reversed. 

The  time  occupied  in  this  service  was  considerable — probably 
forty  days  in  all — during  which  time  some  of  the  libellants  were 
employed  a  portion  of  each  day.  Bat  the  time  emploved  in  tbo 
surf  in  getting  the  property  ashore  was  only  about  one  hour  out  of 
two,  as  the  water  was  too  deep  or  rough  to  work  in,  when  it  was 
above  half  tide.  There  was  little  or  no  property  employed  by  tbo 
libellants.     The  teams  which  were  used  to  haul  the  property  from 
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the  vessel  were  all,  and  the  risk  to  them  was  not  serious.  TJio 
weather  was  comparatively  calm  and  mild,  and  there  was  no  partic- 
ular risk  to  life,  except  from  exposure  to  cold  in  the  surf.  Neither  . 
was  there  any  particular  skill  or  ingenuity  brought  to  bear  upon  the 
undertaking  by  the  libellants.  The  principal  elements  in  the  value 
of  their  service,  are  the  labor  and  care  bestowed  upon  the  property 
while  removing  it  from  a  place  of  danger  to  that  of  safety,  and  the 
integrity  and  responsibility  involved  in  keeping  it  safely  and  duly 
accounting  for  it. 

Add  to  this  the  risk  which  they  took  of  getting  nothing  for  their 
labor,  if  they  did  not  succeed,  which,  in  this  case,  was  not  very 
great. 

Allowing  that  the  libellants  were  engaged  in  the  work  of  saving 
this  property  forty  days,  five  dollars  a  day  for  each  of  them  during 
the  whole  period,  or  two  thousand  four  hundred  dollars  in  all,  in 
addition  to  the  three  hundred  and  eighty-three  dollars  and  eighty- 
two  cents  in  money  which  they  expended  for  teams  on  the  beach, 
transportation  to  Astoria,  labor  and  supplies,  seems  to  me  a  very 
reasonable  compensation  for  their  care  and  labor.  But  if  the  prop- 
erty is  only  worth  two  thousand  five  hundred  dollars,  as  alleged  by 
the  claimants,  there  would  not  be  that  much  left  after  paying  the 
costs  of  the  proceeding;  whereas,  if  it  is  worth  eight  thousand  dol- 
lars as  alleged  by  the  libellants,  and  my  impression  is  that  this 
figure  is  much  nearer  the  truth,  the  half  or  one-third  of  its  value 
might  be  sufficient  compensation  to  the  libellants  both  for  their  ser- 
rices  and  expenses.  The  reward  for  salvage  service  is  affected, 
among  other  things,  by  the  value  of  the  property  saved.  This  is 
one  of  the  risks  wnich /wreckers  take:  The  Albion  Lincoln,  1  Low- 
ell 75.  But  in  the  case  of  a  derelict,  when  the  salvage  service  is 
considerable  and  the  value  of  the  property  saved  inconsiderable, 
the  whole  may  be  awarded  to  the  salvor:  The  Zealand,  id.  1. 

Under  the  circumstances,  the  safest  course  to  pursue  in  the  mat- 
ter, is  to  make  an  order  for  the  sale  of  the  property^ — a  thing  which 
ought  to  have  been  done  long  since  on  the  application  of  one  or 
both  of  the  parties — and  reserve  the  final  award  of  salvage  until 
the  value  of  the  property  is  thus  ascertained.  In  the  mi^ntime,  if 
the  parties  are  willing  to  abide  the  general  ruling  in  the  ^se,  they 
may  agree  without  any  further  proceeding  upon  a  disposition  of  the 
property  in  accordance  with  these  suggestions. 

A  decree  will  be  entered  that  the  libellants  are  entitled  to  sal- 
vage, the  amount  of  which  will  be  determined  when  the  value  of 
the  property  is  ascertained  upon  a  sale  thereof,  which  is  now  or- 
dered. 
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SUPREME  COURT  OF  ARIZONA. 
Johnson  et  al  v.  McLaughlin  et  al. 

Filed  May  16,  18S4 

MiyiNG  Laws—Conplict  between  United  States  and  State— The  laws  of  the  United 
Stated  are  i>araraount  with  respect'  to  the  acquisition  of  title  to  mineral  lands  on  the  public 
domain;  the  laws  of  the  state  or  territory  must  not  conflict  therewith,  and  so  far  as  they  do, 
thev  are  entirely  nugatory. 

The  Same— Location  op  Mining  Claim— Recording — Local  Regulations.— The  loca- 
tion of  a  mining  claim,  recorded  in  the  recorder's  office  of  the  proper  county,  in  strict  com- 
pliance with  the  laws  of  the  United  States,  and  of  the  territory  of  Arizona,  is  not  invalid, 
oecaune  not  recorded  with  and  examined  by  the  local  district  recorder,  in  compliance  with  the 
local  regulations  of  the  mining  district. 

Failuke  to  Comply  with  the  Local  Regulations  op  a  Mining  Distbict  will  network  a 
forfeiture  of  a  prior  location,  unless  such  regulation  prescribes  a  forfeiture  as  a  penalty  for  its 
non-observance. 

Appeal  from  a  judgment  of  the  first  district  court,  entered  in  favor 
of  the  plaintiffs.    The  opinion  states  the  facts. 

Ben,  Morgan,  for  the  appellants. 
Earll  &  Smith,  for  the  respondents. 

French,  0.  J.  This  action  was  heard  before  the  district  judge, 
without  a  jury,  and  full  findings  of  fact  filed. 

No  exceptions  were  taken,  nor  any  objections  made  to  said  find- 
ings by  either  party.     The  judgment  was  for  the  plaintiffs. 

A  motion  for  a  new  trial  was  made  by  the  defendants,  on  the 
grounds  of  insufficiency  of  the  evidence  to  justify  the  decision  and 
judgment,  and  that  the  same  were  against  law,  which  motion  was 
denied,  and  this  appeal  is  from  both  the  judgment  and  order  deny- 
ing a  new  trial.  On  its  first  hearing  in  this  court  the  judgment  and 
order  denying  a  new  trial  were  reversed,  and  the  cause  ordered 
remanded  for  a  new  trial.  On  the  announcement  of  which  decision 
both  parties  expressed  a  wish  for  judgment  upon  the  findings,  with- 
out a  new  trial.  Upon  petition  a  re-hearing  was  granted,  and  upon 
such  re-hearing  questions  of  law,  on  the  findings,  only  were  dis- 
cussed. 

The  defendants  located  the  claim  in  controversy  on  the  21st  day 
of  Junej^nd  recorded  the  same  on  the  6th  day  of  July,  in  the 
recorders  office  of  the  proper  county. 

The  plaintiffs  located  the  same  ground  on  the  5th  day  of  August, 
and  recorded  the  same  with  the  district  recorder  on  the  6th  of  Au- 
gust, and  with  the  county  recorder  on  the  14th  of  August,  all  of  said 
acts  being  in  the  months  of  June,  July  and  August,  1879. 

The  defendants'  location  and  record  being  thus  clearly  first  in 
priority,  the  onlv  question  in  the  case  is,  did  the  defendants  lose 
their  right  by  failure  to  comply  with  the  local  requirement  to  record 
with  the  local  district  recorder,  and  to  procure  the  district  recorder 
to  go  upon  the  ground  to  examine  the  same  ? 

The  sixth  finding  is  as  follows:  "  That  at  the  times  of  the  respec- 
tive locations  of  said  premises,  all  the  parties  to  this  action  were, 
and  ever  since  have  been,  qualified  to  enter  upon  and  explore  the 
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mineral  lands  of  the  United  States,  and  locate^  occnpy  and  purchase 
the  same  under  the  provisions  of  the  laws  of  the  United  States;  and 
the  said  defendants,  and  the  said  Daniel  Johnson,  in  their  respec- 
tive locations  of  the  premises,  complied  with  the  requirements  of 
the  laws  of  the  United  States,  and  of  this  territory,  and  the  rules 
and  regulations  of  the  said  mining  district,. except  the  failure  on  the 
part  of  the  defendants  to  file  and  record  their  location  in  the  office 
of  the  recorder  of  said  mining  district,  and  their  failure  to  procure 
the  recorder  of  said  district  to  go  upon  and  examine  the  location  as 
required  by  the  local  rules  and  regulations  of  said  district." 

The  court  finds  (6th  finding)  that  said  defendants,  in  their  loca- 
tion of  the  premises,  complied  with  the  requirements  of  the  laws  of 
the  United  States,  and  of  this  territory,  and  the  rules  and  regula- 
tions of  the  mining  district,  except  in  this  respect. 

The  right  to  a  mining  claim  rests :  Ist.  on  the  laws  of  the  United 
States.  2d,  on  the  laws  of  the  state  or  territory;  and,  3d,  on  the 
regulations  of  the  mining  district  wherein  the  same  is  located. 

Bj  the  express  provisions  of  the  United  States  statutes  these  reg- 
ulations must  not  conflict  with  either  the  laws  of  the  United  States 
or  the  laws  of  the  state  or  territory  in  which  the  district  is  situated. 

The  laws  of  the  United  States  are  of  course  paramount.  The  laws 
of  either  state  or  territory  must  not  conflict  with  those  of  the  United 
States,  and  so  far  as  they  do  they  are  entirely  nugatory  to  the  extent 
of  said  conflict. 

The  more  distinctly  these  classes  of  provisions  are  preserved  the 
more  certain  and  easy  are  the  rules  of  decision  upon  the  aggregate 
provisions  of  all  of  them.  It  is  not  proposed  here  to  discuss  gener- 
ally, or  even  to  enter  upon  the  inquiry  now,  or  how  far  legislative 
acts  of  state  or  territory  may  go  upon  the  same  subject  matter  con- 
tained in  the  acts  of  Congress,  or  how  far  local  regulations  may 
trench  upon  both  United  States  and  state  or  territorial  provisions 
without  legally  conflicting  with  the  paramount  provisions.  It  is 
apparent  that  while  the  United  States  laws  remain  intact,  a  uniform 
basis  is  presented  to  the  courts  of  all  the  mineral  portion  of  the 
country  for  decision. 

The  legislature  of  a  neighboring  territory  recently  passed  an  act 
providing  that  the  one  hundred  dollars  worth  of  labor  or  imjorove- 
ments  on  a  mining  claim  which,  by  United  States  statutes,  and 
entirely  uniform  decisions  of  all  the  courts,  including  the  United 
States  supreme  court,  may  be  made  at  any  time  during  the  year — 
must  be  made  during  the  first  month  of  the  year. 

This  is  indirectly  m  the  nature  of  an  amendment  to  the  United 
States  statute.  The  same  reasoning  applies  to  attempted  changes 
in  the  provisions  of  state  or  territorial  acts  by  local  rules  and  regu- 
lations. 

In  view  of  the  great  magnitude  of  mining  interests,  the  rules  of 
decision  as  to  title  should  be  as  certain  as  possible. 

The  respondent  in  this  case  earnestly  urges  that  appellants  never 
attained  a  full  title  to  the  ground  in  controversy. 
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The  district  regulation  as  to  recording  is  in  writing,  and  reads  as 
follows:  "Section  II.  All  claims  shall  be  recorded  within  thirty 
days  after  the  location."    Transcript,  folio  94. 

The  right  of  appellant,  whatever  it  was  up  to  the  expiration  of 
these  thirty  days,  cannot  be  questioned. 

Under  the  sixth  finding,  hereinbefore  cited  in  full,  the  right  of 
appellants  was  perfect  up  to  this  time,  and  this  brings  us  back  to 
the  only  question  in  the  case,  did  the  appellants  lose  their  right  by 
failing  to  bring  the  district  recorder  upon  the  ground,  etc.,  and 
recording  their  claim  with  the  district  recorder?  By  the  local  regu- 
lations this  .district  recorder  is  required  to  go  upon  the  ground  to 
inspect  it,  and  '*  is  inhibited  from  recording  the  claim  if  he  finds 
aprior  valid  claim  thereto:  (Findings  of  fact,  transcript,  folio  19.) 
What  is  a  valid  claim  is  a  question  of  law.  On  the  6th  day  of  August 
the  district  recorder,  with  one  of  the  respondents  herein,  visited  the 
ground  and  apparently  decided  this  legal  question  in  favor  of  the 
respondents. 

The  appellants  had  already,  on  the  12th  day  of  July  preceding, 
filed  and  recorded  their  claim  with  the  county  recorder.  The  terri- 
torial laws  give  sixty  days  in  which  to  record  these  claims. 

The  laws  of  the  territory  require  all  the  claims  of  this  kind  (lode 
claims)  to  be  filed  and  recorded  in  the  office  of  the  county  recorder 
of  the  county  in  which  such  claims  are  situate,  and  give  as  before 
stated  sixty  days  to  make  such  filing  and  record  after  their  location. 

But,  aside  from  all  these  questions,  should  the  right  of  a  party 
who  has  complied,  in  all  respects^  with  the  laws  of  the  United  States 
and  the  territory,  and  the  rules  and  regulations  of  the  mining  dis- 
tricts, except  in  the  particular  before  mentioned,  be  taken  away  for 
failure  to  comply  with  a  district  regulation  which  provides  no  pen- 
alty or  forfeiture  for  its  non-observance  ? 

At  a  time  when  the  right  to  mining  claims  rested  mainly  on  local 
rules  and  before  the  existence  of  many  of  the  present  federal  laws 
upon  the  subject,  the  supreme  court  of  California  in  McGarity  v. 
Boyington  said:  12  Cal.  247.  "The  failure  to  comply  with  anyone 
of  the  mining  rules  and  regulations  of  the  camp  is  not  a  forfeiture 
of  title.  It  would  bo  enough  to  hold  the  forfeiture  as  a  result  of 
the  non-compliance  with  such  of  them  as  make  a  non-compliance  a 
cause  of  forfeiture." 

On  page  219,  36  Cal.  Mr.  Justice  Sanderson,  speaking  for  the 
court  says : 

"  The  objection  taken  to  this  instruction  is  that  it  directs  the 
jury  to  find  for  the  defendant,  if  they  find  from  the  evidence  that 
the  plaintiffs  had  failed  to  comply  with  certain  mining  rules  and 
regulations  without  accompanying  the  same  with  a  further  charge 
as  to  whether  those  rules  and  regulations  declared  a  forfeiture  as 
the  result  of  such  non-compliance.  Tho  failure  of  a  party  to  com- 
ply with  a  mining  rule  or  regulation,  cannot  work  a  forfeiture  unless 
the  rule  itself  so  provides.  There  may  be  rules  and  regulations 
which  do  not  provide  that  a  failure  to  comply  with  Uieir  provisions 
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shall  work  a  forfeiture.     If  so,  a  failure  will  not  work  a  forfeiture." 

The  same  doctrine  is  announced  in  English  v.  Johnson,  17  Cal. 
118.  Mr.  Justice  Baldwin  delivering  the  opinion  and  Mr.  Chief 
Justice  Field  concurring.  It  has  also  been  uniformly  held  by  the 
supreme  court  of  California,  that  abandonment  of  a  mining  claim 
may  be  proved  under  the  general  issue,  but  that  forfeiture  must  bo 
pleaded:  Dutch  Flat  v.  Mooney,  12  Cal.  534;  Werman  v.  McNulty, 
25  Cal.  230;  Morenhaut  v.  Wilson,  52  Cal.  253. 

The  forfeiture  mentioned  in  these  decisions,  is  not  the  common 
law  forfeiture,  but  a  mining  claim  forfeiture,  that  is,  the  loss  of  the 
right  previously  acquired  to  hold  and  work  a  mining  claim. 

It  is  worthy  of  remark  that  this  line  of  decision  occurred  in  Cali- 
fornia during  the  existence  of  the  following  statute:  "In  actions 
respecting  mining  claims,  proof  shall  be  admitted  of  the  customs, 
usages  or  regulations  established  and  enforced  at  the  bar  or  digging 
embracing  such  claims,  and  such  customs,  usages  or  regulations, 
when  not  in  conflict  with  the  constitution  and  laws  of  this  state,  shall 
govern  the  decision  of  the  action:"  Sec.  621  p.  2,  act.  The  above 
enactment  makes  no  mention  of  federal  conscitution  or  laws,  and 
some  have  inferred  that  no  federal  laws  concerning  these  public 
mineral  lands  then  existed.  This  is  not  the  case — the  United  States 
government  simply  forebore  to  enforce  the  laws  and  rights  of  the 
United  States  then  existing  as  to  these  lands.  It  is  also  probable 
that  the  doctrine  of  state  ownership  of  the  mines  then  extensively 
entertained  but  long  since  entirely  aoandoned,  had  more  or  less  to 
do  with  the  terms  of  this  enactment. 

It  was  made  applicable  to  trials  in  justice's  courts. 

It  may  be  reasonably  questioned  whether  the  concluding  words 
"  shall  govern  the  decision  of  the  action  "  is  a  proper  provision. 

The  decision  of  all  cases  it  would  seem,  should  be  governed  by 
all  the  law  applicable  thereto  and  all  the  legal  evidence  in  the  case. 
Gradually  the  courts  of  California  adoptea  the  principles  of  this 
enactment  and  the  courts  and  manv  of  the  legislatures  of  other  mining 
states  and  territories  recognized  tliem  to  a  greater  or  less  extent,  and 
finally  the  congress  of  the  IJnited  States  recognized  and  adopted  them. 

The  decisive  character  of  the  California  enactment  makes  the 
decisions  of  her  courts  the  more  cogent  so  far  as  denying  forfeiture 
under  said  local  regulations  is  concerned. 

The  rule  as  to  forfeiture  above  recited,  to  wit:  that  the  prior 
locator  shall  not  lose  his  ri^ht  by  failure  to  comply  with  a  local 
r^ulation  unless  such  regulation  prescribes  a  forfeiture  as  a  penalty 
of  its  non-observance  has  been  criticised  in  some  instances,  and  in 
King  V.  Edwards,  1  Montana,  235,  disapproved,  but  it  has  been 
recognized  as  a  safe  and  conservative  rule  of  decision  in  the  rmi 
prius  courts  of  this  territory  tending  to  the  permanence  and  security  of 
mining  titles,  and  we  are  not  prepared  to  reject  it  in  the  present  case. 

Judgment  and  order  reversed,  and  court  below  directed  to  enter- 
judgment  on  the  finding  for  appellants. 

PiNNEY,  A.  J.,  concurred. 

So.  27—2. 
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•      SUPREME   COURT   OF  NEVADA. 
Caktan,  McCarthy  &  Co.  v.  David  et  al. 

FUtd  June  11, 1S84* 

Married  Wom^in's  Contract— Separate  Estate— Security  for  Husband's  Debts.— 
The  assignment  by  a  married  woman  of  a  note  and  mortgage  of  real  estate,  the  same  being 
her  separate  prqperty,  as  collateral  security  for  the  payment  of  her  husband's  debts,  without 
any  f  rau  1  or  improiier  inducements  on  the  part  of  lier  husband,  and  with  the  intention  of 
1)i  tiding  her  separate  estate,  is  a  valid  contract,  and  enforceable  in  equity  a<7ain8t  her  separate 
estate. 

Tnz  Same— Intention,  how  Expressed.— The  intention  of  a  married  woman  to  charge 
her  sei)arat2  estate  need  not  be  expressed  in  any  set  form  of  words.  It  may  be  inferred  from 
the  particular  circumstances  of  the  transaction,  when  the  same  are  such  as  to  leave  no  reason- 
able doubt  that  such  wa<3  her  intention. 

The  Same— a  Marhied  Woman  can,  under  the  statute,  1  Comp.  L.,  sections  159, 1C9, 
make  any  dioposition  of,  or  contract  concerning  her  separate  property  that  she  desires. 

Note  and  Mortgage— Assignment  of  by  Married  Woman— Acknowledgment.— The 
assignment  by  a  married  woman  of  a  note  and  mortgage  of  real  estate  belonging  to  her  may 
be  made  by  merely  indorsing  the  back  of  the  note.  Such  note  and  mortgage  are  mere  chattels, 
and  an  assignment  thereof  i.^  not  such  a  contract  affecting  real  estate  as  the  statute  requires 
to  be  acknowled,:jed  separate  and  apart  from  her  husband. 

The  Same— Collateral  Security— Statute  op  Frauds — Independent  Undertaking. 
If  the  assignment  of  such  note  and  mortgage  by  the  wife  was  made  for  the  purpose  of  secur- 
ing the  note  of  her  husband,  at  the  time  the  husban  I's  note  was  given,  and  as  part  of  the 
same  transaction,  the  consideration  for  the  husband's  note  must  be  regarded  as  the  considera- 
tion for  the  collateral  security  <»f  the  wife,  and  no  new  or  additional  promise  by  her  is  neces- 
sary. The  transaction  must  be  treated  as  an  original  undertaking  on  the  part  of  the  wife, 
and  cannot  be  considered  as  a  mere  parol  promise  to  pay  the  debt  of  another. 

Appeal  from  a  judgment  of  the  second  judicial  district  court  for 
Ormsby  county,  entered  in  favor  of  the  plaintiffs.  The  opinion  states 
the  facts. 

Harris  &  Bartiney  for  the  appellants. 
Irenmor  Coffin,  for  the  respondents. 

Hawley,  C.  J.  On  the  13th  of  June,  1881,  Oliver  Roberts  and 
his  wife,  Louise  C.  Roberts,  mads,  executed  and  delivered  to  res- 
pondents a  promissory  note  for  $900.  The  consideration  of  this 
note  was  the  satisfaction  by  respondents  of  a  judgment  previously 
obtained  against  Oliver  Roberts  for  the  sum  of  8800,  and  the  sale 
by  them  of  a  certain  stock  of  liquors,  saloon  fixtures  and  supplies 
valued  at  $1,000,  to  Mrs.  Roberts.  As  collateral  security  for  the 
payment  of  the  note  Mrs.  Roberts  indorsed  and  delivered  to  respond- 
ents a  note  for  $5,000,  secured  by  a  mortgage  upon  certain  real 
estate  in  Carson  City,  Nevada.  This  note  and  mortgage  being  her 
separate  property.  , 

This  action  was  commenced  to  foreclose  said  note  and  mortgage 
and  to  subject  the  proceeds  of  the  sale  of  the  mortgaged  premises 
to  the  satisfaction  of  the  $900  note. 

At  the  close  of  the  plaintiffs'  testimony  defendants  moved  for  a 
nonsuit  upon  the  grounds  *'  That  the  evidence  for  the  plaintiff  shows 
conclusively  that  the  whole  transaction,  on  the  part  of  Mrs.  Roberts, 
was  simply  one  in  which  she  undertook  to  become  a  surety  for  the 
antecedent  debts  of  her  husband,  Oliver  Roberts,  and  that  said 
undertaking  on  her  part  is  not  evidenced  by  any  note  or  memoran- 
dum in  writing,  expressing  the  consideration  for  the  undertaking,  as 
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required  by  the  statute  of  frauds."  This  motion  was  overruled,  and 
the  trial  restdted  in  a  judgment  in  favor  of  respondents.  Mrs.  Bob- 
erts  alone  appeals. 

Can  the  contract  of  Mrs.  Hoberts  be  enforced  under  the  laws  of 
this  state  ? 

The  general  legal  doctrine  that  the  civil  existence  of  the  wife  is 
merged  into  the  legal  life  of  the  husband,  and  divests  her  of  all 
power  to  hold  property  in  her  own  individual  right,  resulted  inEng- 
laud  in  the  establishment  of  certain  equity  rules  which  invested  her 
^vith  ]iower  to  enjoy  and  hold  a  separate  estate  and  to  alienate  it.  The 
question  then  arose  as  to  the  extent  of  her  authority  over  it.  Ihe 
leading  case  of  Hulme  v.  Tenant,  1  Bro.  0.  C.  16,  was  brought  by 
the  obligee  upon  a  joint  bond  by  husband  and  wife  to  recover  a  sum 
of  money  out  of  tlie  separate  property  of  the  wife.  Lord  Thurlow, 
in  rendering  his  opinion,  said:  ''I  have  no  doubt  about  this  prin- 
ciple, that  if  a  court  of  equity  says  a  feme  covert  may  have  a  sepa- 
rate estate,  the  court  will  bind  her  to  the  whole  extent  as  to  making 
that  estate  liable  to  her  own  engagements,  as  for  inst^ince,  for  pay- 
ment of  debts,  etc." 

The  rule  in  England  is  well  settled  that  a  feme  covert  is  to  be 
re<;arded  in  equity  as  2k  feme  sole  with  respect  to  her  separate  estate, 
^ith  power  to  dispose  of  it  as  she  pleases,  unless  specially  restained 
by  the  instrument  under  which  she  acquires  the  estate.  She  is,  by 
tlie  settlement  of  such  separate  property  to  her  use,  clothed  with  the 
absolute y?/9  disponendi  incident  to  ownership. 

In  the  United  States  there  is  no  settled  rule  upon  this  subject. 
No  question  has  ever  been  presented  to  the  courts  of  this  country 
\(Lich  has  brought  out  such  a  conflict  of  opinion  among  the  ablest 
and  most  distinguished  jurists  of  the  land. 

In  Ewing  v.  Smith,  3  Des. ,  S.  C,  417,  Chancellor  Dessaure,  in 
tracing  the  doctrine  from  its  first  appearance  in  the  courts  of  equity 
to  the  year  1811,  said: 

'*  By  the  simple  rules  of  the  common  law,  the  union  of  man  and 
^ife  was  deemed  so  complete  that  there  was  a  junction  of  persons, 
minds  and  fortunes.  The  wife's  existence  was  absorbed  in  the  hus- 
band's, and  he,  adopting  her  and  her  debts,  and  assuming  to  main- 
tain and  provide  for  her,  became  entitled  to  all  her  personal  estate 
absolutely,  and  to  the  enjoyment  of  all  her  real  estate  for  life. 
^  hen,  in  the  progress  and  refinement  and  of  commerce,  corruption 
came  with  them ,  and  also  great  hazards  to  fortunes  from  the  spirit 
of  adventure,  the  caution  and  providence  of  parents  endeavored  to 
guard  against  casualties  by  giving  property  to  their  daughters  as  a 
separate  estate,  not  liable  to  the  debts  of  her  husband.  This  at  once 
dissolved  the  charm  which  bound  up  the  fortunes  and  wills  of  the 
loan  and  wife  in  one  common  bond  of  interest  and  affection.  It  was 
tbe  introduction  of  a  principle  familiar  to  the  civil  law,  but  new  to 
English  law,  that  man  and  wife  were  distinct  persons,  with  distinct 
properties  and  distinct  powers  over  them.  A  separate  estate,  free 
from  the  control  of  the  husband,  and  subject  to  the  will  of  the  wife. 
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made  her  a  free  agent,  quoad  that  property,  and  she  could  act  upon 
it  as  Btfeme  sole.  But  it  was  soon  found  that  wives,  however  legally 
free,  were  much  under  the  control  of  their  husbands,  and  too  readily 
yielded  up  their  separate  estate  to  them  by  direct  gifts,  or  by 
engagements  to  their  creditors.  This  induced  some  of  the  judges 
to  interpose  and  to  endeavor  to  control  the  free  exercise  of  this 
power  of  free  agency,  which  the  character  of  a  feine  sole  as  to  the 
separate  estate  bestowed.  But,  upon  the  fullest  consideration » it 
has  been  found  that  upon  the  introduction  of  the  principle  that/emes 
covert  could  hold  separate  estates,  free  from  the  control  of  their  hus- 
bands, the  jii8  disponendi,  and  all  the  other  consequences  of  the 
holding  separate  estates  necessarily  followed.  And  after  an  ineffect- 
ual struggle,  the  doctrine  seems  to  have  settled  down  where  it  was 
originally  placed  by  the  court.  The  result,  then,  is  that  a  feiue 
covert  entitled  to  a  separate  estate  in  possession,  remainder  or  rever- 
sion, is  held  to  be  a  feme  sole  to  the  extent  of  the  separate  property, 
and  the  jti8  dispovendi  follows,  of  course.  She  may  give  it  to  whom 
she  pleases,  or  charge  it  with  the  debts  of  her  husband,  where  no 
undue  control  is  exercised  over  her.  And  her  disposition  will  be 
sanctioned  or  enforced  by  the  court,  even  without  the  assent  of  the 
trustees,  unless  that  assent  be  specially  made  necessary  by  the  deed 
or  will  creating  the  separate  estate.  And  this  power  of  disposing 
the  separate  estate  is  not  restricted  by  the  deed  or  will  pointing  out 
a  particular  mode  of  disposing  or  charging  the  particular  estate, 
unless  the  deed  or  will  negatives  any  other  mode  expressly.  Upon 
the  fullest  and  most  attentive  examination  of  the  cases,  I  think  these 
doctrines  are  clearly  made  out  and  established." 

This  able  opinion  of  the  learned  chancellor  was,  however, 
reversed,  in  the  court  of  appeals  by  a  majority  of  the  chancellors, 
and  the  courts  of  that  state,  for  manv  years  thereafter,  maintained 
the  doctrine  that  the  wife  was,  as  to  her  separate  estate,  under  the 
disabilities  of  coverture,  and  entitled  to  exercise  no  rights  except 
such  as  were  expressly  conferred  upon  her  by  the  instrument  cre- 
ating the  estate.  In  1870  the  legislature  passed  a  law  which 
authorized  a  married  woman  to  **  convey  her  separate  property  in  the 
same  manner  and  to  the  same  extent  as  if  she  were  unmarried," 
and  under  this  statute  the  courts  have  held  that  the  personal  con- 
tracts of  a  married  woman  are  binding  upon  her. 

In  New  York  the  subject  has  undergone  very  able  and  profound 
discussion.  Chancellor  Kent,  in  Jaques  v.  Methodist  Episcopal 
Church,  3  Johns.  Ch.  78  (decided  in  1817),  in  an  elaborate  opinion 
reviewing  many  of  the  English  cases,  came  to  the  conclusion — 
•'  with  unfeigned  diffidence,  considering  how  great  talents  and  learn- 
ing, by  a  succession  of  distinguished  men,  have  been  exhausted 
upon  the  subject — that  the  English  decisions  are  so  floating  and 
contradictory  as  to  leave  us  the  liberty  of  adopting  the  true  principle 
of  these  settlements.  Instead  of  holding  that  the  wife  is  a  feme 
sole,  to  all  intents  and  purposes,  as  to  her  separate  property,  she 
ought  only  to  be  deemed  a  feme  sole,  sub  modo,  or  to  the  extent 
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of  the  power  clearly  given  by  the  settlement.  Instead  of  main- 
taioinpc  that  she  has  an  absolute  power  of  disposition,  unless 
specially  restrained  by  the  instrument,  the  converse  of  the  propo- 
sition would  be  more  correct,  that  she  has  no  power  but  what  is 
speciallv  given,  and  to  be  exercised  only  in  the  mode  prescribed,  if 
any  sucli  there  be.  Her  incapacity  is  general,  and  the  exception 
is  to  be  taken  strictly,  and  to  be  shown  in  every  case,  because  it  is 
against  the  general  policy  and  immemorial  doctrine  of  law.  These 
very  settlements  are  intended  to  protect  her  weakness  against  her 
husband's  power,  and  her  maintenance  against  his  dissipation.  It 
is  a  protection  which  this  court  allows  her  to  assume,  or  her  friends 
to  give,  and  it  ought  not  to  be  rendered  illusory," 

As  in  South  Carolina,  the  decision  of  Chancellor  Dessaure,  main- 
taining the  correctness  of  the  English  rule,  was  reversed  by  a 
majority  of  the  chancellors  in  the  court  of  appeals;  so,  in  New  York 
the  decision  of  Chancellor  Kent,  condemning  the  English  rule  and 
departing  from  it,  was  reversed  in  the  court  of  errors;  likewise  by 
a  divided  court. 

Spencer,  C.  J.,  in  delivering  the  opinion  of  the  court,  said:  **I 
have  examined  this  case  with  the  unfeigned  respect  which  I  always 
feel  for  the  learned  chancellor,  who  has  denied  the  right  of  Mrs. 
Jaqaes  to  dispose  of  her  estate  without  the  consent  or  concurrence 
of  her  trustee;  and  I  am  compelled  to  dissent  from  his  opinion  and 
conclusions.  From  the  year  1740  until  1793  (with  the  single  excep- 
tion of  the  opinion  of  Lord  Bathurst  in  Hulme  v.  Tenant,  which 
occurred  in  1778,  and  in  which  case  a  rehearing  was  granted  by 
LordThurlow,  and  the  opinion  reversed),  there  is  an  unbroken 
current  of  decisions  that  a  feme  covert,  with  respect  to  her  separate 
estate,  is  to  be  regared  in  a  court  of  equity  as  a  feme  sole,  and  may 
dispose  of  her  property  without  the  consent  or  concurrence  of  her 
trustee^  unless  she  is  specially  restrained  by  the  instrument  under 
which  she  acquires  her  separate  estate.  *  *  The  mistake  into  wh  ich 
I  think  the  chancellor  has  fallen  consists  in  considering  Mrs.  Jaques 
restrained  from  disposing  of  her  estate  in  any  other  way  than  that 
mentioned  in  the  deed  of  settlement.  The  cases,  in  my  appreheui- 
sion,  are  clearly  opposed  to  this  distinction ;  and  I  am  entirely  sat- 
isfied that  the  established  rule  in  equity  is,  that  when  a  feme  covert^ 
hating  a  separate  property,  enters  into  an  agreement,  and  sufficiently 
indicates  her  intention  to  affect  by  it  her  separate  estate,  when 
there  is  no  fraud  or  unfair  advantage  taken  of  her,  a  court  of  equity 
will  apply  it  to  the  satisfaction  of  such  an  engagement":  Jaques 
V.  M.  E.  Church,  17  Johns.  577. 

After  the  statutes  of  1848  and  1849,  which  gave  the  right  to 
married  women  to  acquire  and  hold  in  actual  possession  and  enjoj - 
ment  a  separate  legal  estate  in  lands  or  personal  property,  the 
principles  controlling  the  courts  of  that  state  were  molded  into  posi- 
tive form  by  the  decision  of  the  court  of  appeals  in  Yate  v.  Dederer, 
18  N.  Y.  265.  This  case  involved  the  question  of  the  pow.er  of  a 
married  woman  to  charge   her  separate  estate,  either  under  the 
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statute  or  independently  of  it,  by  executing  a  joint  promissory  note 
with  her  husband.  Comstock,  J.,  in  delivering  the  opinion  of  the 
court,  gives  as  clear  and  able  exposition  of  the  subject  as  is  to  be 
found  in  any  of  the  decided  cases  which  modify  the  rules  as  estab- 
lished in  England.  He  said:  ''Until  the  change  which  has  been 
mentioned  was  made  by  the  legislature  in  the  Taw  of  trusts,  there 
was  a  well-settled  doctrine  that  a  married  woman  could  deal  with  her 
separate  estate  as  though  she  were  a  feme  sole.  But  this  doctrine  was 
a  pure  creation  of  the  courts  of  equity.  Trusts  for  the  separate  use 
of  married  women  were  a  marked  although  a  beneficent  mnovafion 
upon  the  rules  of  the  common  law.  But  when  the  courts  of  equity 
sustained  their  validity  and  recognized  the  wife's  estate  under  them, 
it  seemed  to  be  a  necessary  result  that  she  should  have  the  power 
of  disposition ;  and  accordingly  the  power  was  conceded.  *  *  * 
But  the  separate  estates  upon  which  the  courts  of  equity  engrafted 
these  peculiar  doctrines  included  necessarily  only  such  rights  and 
interests  of  the  wife  as  would  belong  to  the  husband  but  for  the  lim- 
itation to  her  particular  use.  *  *  *  But  her  own  reversion  in 
lauds,  when  she  owned  them  at  the  time  of  her  marrirge,  was  a  legal 
estate  descendable  to  her  heirs,  to  which  courts  of  equity  did  not 
and  could  not  well  apply  the  doctrines  which  have  been  stated. 
*  *  *  The  principle,  in  short,  which  now  governs  in  cases  of 
this  kind,  is  that  a  wife's  separate  estate  is  liable  to' pay  her  debts 
during  coverture,  in  whatever  form  they  are  incured,  not  because 
her  contracts  have  any  validity  at  law,  nor  by  way  of  appointment 
or  charge,  but  because  equity  decrees  it  to  be  just  that  they  shoulJ 
bo  paid  out  of  such  estate.  Of  course,  it  is  not  to  be  denied  that  a 
wife  may  appoint  or  specifically  appropriate  her  separate  estate  to  the 
payment  of  her  own  or  her  husband's  debts.  She  may,  if  sho 
pleases,  even  give  it  to  her  husband.  What  I  am  denying  is  that 
contracting  the  debt  is,  of  itself,  an  appointment  or  charge.  Can, 
then,  the  principle  on  which  the  liability  depends  be  extended  to 
cases  of  tnere  suretyship  for  the  husband  or  a  stranger  ?  It  seems 
to  me  it  cannot.  The  obligation  of  a  surety,  in  all  other  ca^es,  is 
held  to  be  sfricti  juris,  and  if  his  contract  is  void  at  law,  there  is  no 
liability  in  equity  founded  on  the  consideration  between  the  princi- 
pal parties.  *  *  *  Why  should  a  married  woman  be  made  an 
exception  to  this  rule  ?  We  are  to  remember  that  the  contract  is 
absolutely  void  at  law;  and  where  she  is  a  mere  surety  there  is  no 
equity  springing  out  of  the  consideration.  If  the  promise  is  on  her 
own  account,  if  sho  or  her  separate  estate  receive  a  benefit,  equity 
will  lay  hold  of  those  circumstances  and  compel  her  property  to 
respond  to  the  engagement.  Where  these  grounds  of  liability  do 
not  exist,  there  is  no  principle  on  which  her  estate  can  be  made 
aLswerable.  If  wo  hold  that  the  signing  of  a  note  as  surety  brings 
a  charge  upon  her  estate,  we  must  go  further,  and  hold  also  that 
her  guaranty,  her  indorsement,  her  accomodation  acceptance,  her 
bail  bond,  indeed  every  conceivable  instrument  which  she  may  be 
persuaded  to  sign  for  her  husband  or  others,  although  absolutely 
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void  at  law,  are  so  far  binding  in  equity  as  to  charge  her  property 
with  its  payment.  This  would  be  a  doctrine  sustained  by  no  analysis 
and  opposed  to  the  soundest  policy.  It  would  go  far  to  withdraw 
those  checks  which  are  intended  to  preserve  a  wife  from  marital 
influences,  which  maybe  and  often  are  unduly  exerted,  and  yet  baffle 
all  detection.  The  doctrine  that  equity  regards  her  as  a  feme  sole, 
in  respect  to  her  separate  estate,  only  admits  that  she  may  dispose 
of  such  estate  with  or  without  consent  of  her  husband,  and  without 
the  solemnities  which  the  law  in  other  cases  requires.  But  her  mere 
promise  to  pay  money,  as  we  have  seen,  is  not  of  itself  such  a  dis- 
position. Courts  of  equity,  proceeding  in  rem.  will  take  hold  of 
her  estate  and  appropriate  it  to  the  payment  of  her  debts.  But 
when  her  obligation  is  one  of  suretyship  merely,  she  owes  no  debt 
at  law  or  in  equity.  If  not  at  law,  which  is  very  clear,  then  quite 
asclearly  not  in  equity."  When  this  case  again  came  before  the 
court  a  majority  of  the  justices  concurred  in  the  opinion  that  the 
intention  to  charge  the  separate  estate  must  be  stated  in  the  contract 
itself  or  the  consideration  must  be  one  going  to  the  direct  beneiitof 
the  estate:  Tale  v.  Dederer,  22  N.  T.  4G1. 

The  case  for  the  third  time  came  before  the  court,  when  the  same 
views  were  maintained.  But  Church,  C.  J.,  in  delivering  the  opin- 
ion of  the  court,  said : 

**  It  is  impossible  to  distinguish  the  case  in  its  legal  aspects  from 
what  it  was  when  last  before  this  court,  and  the  decision  then  made 
mnst  stand  as  the  law  of  the  case.  It  is  res  udjudicata  between 
these  parties.  In  the  case  of  the  Manhattan  J3.  and  M.  Co.  v. 
Thompson,  58  N.  T.  80,  in  delivering  the  opinion  of  the  court,  I 
intimated  a  regret  that  the  rule  had  not  been  established  differ- 
entlv  so  that — since  married  women  are  allowed  by  statute  to  take, 
hold,  manage  and  dispose  of  property  as  fully  ana  completely  as  if 
they  were  unmarried — the  signing  of  a  note  or  other  obligation 
should  be  deemed  sufficient  evidence  of  an  intention  to  charge  their 
separate  estates,  and  further  reflection  and  examination  have  con- 
firmed the  impression  then  expressed,  but  I  then  thought  that  the 
mle  had  been  too  long  established  as  the  law  of  the  state  to  justify 
this  court  in  overruling  it,  and  I  am  still  of  that  opinion":  Yale  v. 
Dederer,  68  N  T.  335. 

And  here  we  meet  with  another  singular  feature  to  be  found  in 
the  adjudicated  cases.  As,  in  New  York,  the  decisions  modifying 
the  English  rule  are  upheld  in  the  later  cases  upon  the  ground  of 
^are  decisis,  and  with  regrets  that  the  rule  had  been  so  modified;  so 
in  Virginia,  Missouri  and  Alabama,  where  the  courts  for  several 
Tears  adhered  to  the  English  rule,  claiming  it  to  be  founded  on  rea- 
son and  authority,  the  later  decisions  are  based  upon  the  doctrine  of 
s^are  decisis^  and  the  justices  express  regrets  that  the  rule  had  not 
been  otherwise  established:  Burnett  v.  Hawpe,  25  Grat.  493;  Met- 
ropolitan Bank  v.  Taylor,  62  Mo.  340;  Nunn  v.  Givhan,  45  Ala.  .375 

In  Ohio  the  courts  refused  to  be  bound  by  the  doctrine  of  stare 
dtcisis.     In  Levi  v.   Earl,  30  Ohio  St.  147,  the  justices  of    the 
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supreme  court  unanimously  came  to  the  conclusion,  after  an  able  and 
exhaustive  review  of  the  subject,  that  the  indorsement  by  a  married 
woman  of  a  promissory  note,  solely  for  the  accommodation  of  her 
husband  and  as  surety  thereon,  in  order  to  enable  him  to  dispose  of 
the  same  is  not,  of  itself,  sufficient  to  warrant  a  court  of  equity  in 
presuming  that  she  intended  to  charge  her  separate  real  estate  with 
the  payment  of  the  same. 

In  Williams  v.  Urmston,  35  Ohio  St.  301,  the  case  of  Levi  v.  Earl 
was  overruled  upon  the  ground  that  the  conclusion  reached  therein 
was  not  only  against  the  weight  of  authority,  but  was  founded  on  a 
misconception  of  the  principles  upon  which  some  of  the  cases, 
reviewed  in  the  opinion,  proceed,  and  the  court  declared  the  law  to  be 
that  a  married  woman  having  a  separate  estate  may  charge  the  same 
in  equity  by  the  executioA  of  a  promissory  note  as  surety  tor  her  hus- 
band, or  another,  and  when  she  does  so  execute  a  note,  the  pre- 
sumption arises  that  she  thereby  intends  to  charge  her  separate 
estate  with  its  pavment,  and  this  opinion  met  with  the  unanimous 
concurrence  of  afl  the  justices. 

The  authorities  we  have  referred  to,  and  quoted  from,  sufficiently 
ind  icate  the  reasons  which  have  been  given  for  the  respective  decisions. 

In  the  light  of  the  adjudicated  cases  we  can  readily  see  that  the 
**  attempt  to  point  out  doctrines  held  in  particular  states  becomes 
wearisome  and  unsatisfactory,"  and  that  an  eflFort  to  do  so  would, 
perhaps,  justify  the  remark  made  by  Mr.  Bishop,  that  **  it  is 
impossible  for  the  author  to  know  whether  any  doctrine  ho  may  set 
down  in  the  text  will  be  held  by  any  court  hereafter":  1  Bisli.  on 
Married  Women,  sec.  869. 

The  separate  estate  of  femes  covert^  in  most  of  the  states,  are  not 
mere  creatures  of  equity,  but  are  legal  estates,  hence  it  has  been 
held  that  their  rights  over  their  separate  property  must  be  controlled, 
solely,  by  the  statute.  But  the  respective  courts  are  not  harmonious 
with  reference  to  the  construction  to  be  given  to  the  provisions  of 
the  statute.  There  is,  substantialljr,  the  same  diversity  of  opinion 
in  regard  thereto  as  is  to  be  found  m  the  general  discussion  in  rela- 
tion to  the  rules  of  equity. 

The  question  at  issue  has  never  been  adjudicated  in  this  state. 
Wo  are,  therefore,  at  liberty,  and  it  is  our  duty,  to  decide  it  in  accord- 
ance with  our  own  sense  of  justice  and  our  own  ideas  as  to  the 
proper  construction  of  the  statute  of  this  state,  unfettered  by  the 
doctrine  of  stare  decisis  and  independent  of  the  views  enunciated  by 
the  courts  of  other  states.  In  the  midst  of  such  a  conflict  of  opin- 
ions it  is  clear  that  we  are  left  to  the  determination  of  it  upon  what 
may  appear  to  be  sound  principles  of  equity:  Leaycraft  v.  Hedden, 
4  N.  J.  Eq.  550;  Perkins  v.  Elliott,  23  N.  J.  Eq.  531.  . 

Our  statute  provides  that  **  the  wife  may,  without  the  consent  of 
her  husband,  convey,  charge,  encumber,  or  otherwise  in  any  manner 
dispose  of  her  separate  property:"  1  Comp.  L.  159. 

**  Either  husband  or  wife  may  enter  into  any  contract,  engagement 
or  transaction  with  the  other,  or  with  any  other  person,  respecting 
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property,  which  either  might  enter  into  if  unmarried:"  1  Comp.  L. 
1G9. 

As  there  are  so  many  distinctions  made  with  reference  to  the  gen- 
eral mleSy  our  decision  will  be  based  upon  the  particular  facts  of 
this  case.  It  must,  therefore,  be  remembered  that  we  are  not  called 
upon  to  decide  whether  Mrs.  Roberts'  separate  estate  would  have 
been  bound  for  the  payment  of  the  $900  note  by  the  mere  fact  of  her 
bij^ning  the  same  as  surety  for  her  husband.  In  determining  tho 
effect  of  her  contract,  the  entire  transaction  must  be  considered. 

Respondents  declined  to  make  any  settlement  with  Oliver  Eoberts 
unless  they  were  secured.  They  oflFered  favorable  terms,  if  proper 
security  was  given. 

The  court  found,  and  the  evidence  justifies  the  finding,  that 
respondents  entered  into  and  completed  the  entire  transaction  upon 
the  faith  and  credit  of  the  execution  of  the  1900  note  by  Mrs.  Rob- 
erts, and  upon  the  faith  and  credit  of  her  separate  property,  pledged 
f'  >r  the  payment  of  said  note.  The  court  also  found  that  the  sale 
of  the  goods  was  made  to  Mrs.  Roberts,  and  that  she  joined  in 
the  execution  of  the  $900  note  for  the  purchase  price  thereof,  and 
pive  the  security  of  her  separate  estate  for  the  payment  of  said 
Lote. 

If  the  sale  was  really  made  to  her,  and  for  her  benefit,  then  her 
enthority  to  bind  herself  is  unquestionable.     '  *  The  rule,  of  neces- 
sity, must  be  universal,  that  in  all  cases  where  the  act  of  the  feme 
eusues  directly  to  her  own  benefit,  and  she,  expressly  or  by  implica- 
tion, binds  her  estate,  a'  court  of  equity  will  enforce  such  obliga- 
tion" Perkins  v.  Elliott,  23  N.  J.  Eq.  535.     This  principle  is  expli- 
citly recognized  in  many  of  the  authorities  cited  by  appellant,  and 
if  this  finding  is  to  control,  as  claimed  by  respondent,  it  is  conclu- 
sive in  favor  of  their  right  to  recover.     There  are,  however,  some 
grounds  for  contention,  if  the  evedence  is  subject  to  review,  as  to 
\vhether  the  sale  of  the  stock  of  liquors,  and  saloon  fixtures,  was 
made  to  Mrs.  Roberts,  or  for  her  benefit.     With  tho  views  we 
entertain  of  this  case,  it  will  be  considered,  for  the  sake  of  the 
moment,   that   the   insertion   of    the   name  of    Mrs.  Roberts  in 
the  bill  of  sale  was  an  afterthought,  or  that  her  name  was  used 
for  the  purpose  of  shielding  the  property  from  the  husband's  debts, 
and  that  the  sale  was,  in  reality,  made  to  the  husband,  and  that  tho 
contract  of   the  parties  was  for  his  solo   benefit.     The  fact  still 
remains,  as  the  evidence  shows,  that  it  was  the  intention  of  Mrs. 
Eoherts,  Avithout  any  fraud  or  improper  inducements  upon  tho  part 
of  the  husband  or  of  the  respondents,  that  her  separate  property 
^bonld  be  bound  for  the  payment  of  the  §900  note.     She  was  re})re- 
sented  bv  counsel,  and  all  the  facts  were  stated  and  discussed  in  her 
presence.    She  understood  the  nature  of  the  business,  and  was  care- 
tnl  enough  to  secure  and  protect  the  rights  of  her  children  to  one- 
half  of  the  $5,000  note.    Her  act  in  freely  and  voluntarily  indorsing 

this  note  and  delivering  it,  with  the  mortgage,  to  tho  respondents 

with  a  full  knowledge  of  all  the  facts,  is  conclusive  evidence  of  her 
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intention  to  make  the  contract  binding  upon  her  separate  estate. 
The  contract  does  not  rest  entirely  upon  parol  evidence.  The  intent 
to  make  the  debt  a  charge  upon  her  separate  estate  is  made  manifest 
by  the  acts  and  conduct  of  the  parties,  by  the  exhibits,  by  the  writ- 
ten indorsements,  and  by  the  delivery  of  the  $5,000  note  and  mort- 
gage. We  are,  therefore,  of  opinion  that  the  contract  is  entitled  to 
as  much  force  and  effect  as  if  Mrs.  Boberts  had  in  writing  expressly 
stated  in  direct  terms  that  she  indorsed  the  note  for  the  purpose  of 
binding  her  separate  estate,  in  consideration  of  the  satisfaction  of 
the  judgment  against  her  husband,  and  of  the  sale  of  the  saloon 
fixtures  to  him  as  collateral  security  for  the  payment  of  the  $900 
note.  This  conclusion  brings  the  case  within  the  rules  announced 
in  several  of  the  authorities  cited  by  appellant,  and  by  all  the 
authorities  cited  by  respondents,  as  authorizing  a  recovery  against 
the  wife's  separate  estate. 

In  Tale  v.  Dederer,  18  N.  T.,  281,  the  court  said:  "Thus  it 
appears  that  there  are  two  modes  in  which  the  separate  estate  of  a 
married  woman  may  be  charged  with  the  payment  of  her  pecuniarj 
engagement.  The  one,  where  she  has  in  terms  and  by  an  appro- 
priate instrument,  made  such  charge;  and  the  other,  where,  though 
she  has  not,  in  making  the  contract,  referred  to  her  separate  estate, 
or  expressed  her  intention  to  satisfy  it  out  of  such  estate,  yet  the 
circumstances  of  the  case  are  such  as  to  leave  no  reasonable  doubt 
that  such  was  her  intention." 

In  discussing  the  evidence  touching  the  intention  of  the  wife  in 
assigning  her  separate  estate  to  secure  the  payments  of  demands 
against  her  husband,  Folger,  C.  J.,  in  delivering  the  opinion  of  the 
court  in  Merchant's  Bank  v.  Hall,  said:  **  It  may  be  that  the  defen- 
dant had  not  precise  knowledge  of  the  facts  as  they  then  existed; 
yet  it  is  to  be  inferred  that  she  had  a  general  understanding  of  the 
state  of  affairs,  and  that  she  executed  the  assignment  in  view  of 
them.  *  *  *  And  it  is  to  be  presumed  that  the  assignment  was 
obtained  from  her  fairly,  and  in  view  of  the  condition  of  affairs  then 
existing.  She  is  bound,  therefore,  by  such  a  construction  of  her 
agreement  as  arises  fairly  from  the  circumstances  in  which  it  was 
used  by  her  authority."  83  N.  T.,  347.  ^ 

Deady,  J.,  in  delivering  the  opinion  in  Orange  National  Bank  v. 
Traver,  said:  ** There  is  no  set  form  of  words  necessary  to  mani- 
fest the  wife's  intention  to  create  the  charge  upon  her  estate.  It  is 
sufficient  if  it  fairly  appears  from  the  language  used,  under  the  cir- 
cumstances, that  such  was  her  intention.  She  gave  this  obligation 
to  pay  her  husband's  debt  with  the  express  understanding  tliat  it 
was  accepted  by  the  creditor  upon  the  credit  of  her  separate  estate, 
and  the  only  inference  from  this  fact,  compatible  with  her  honesty, 
is  that  she  so  intended  it.  This  undertaking  may  have  been  an 
unwise  one  on  her  part.  But  where  the  law  gives  the  wife  the  power 
to  contract,  as  a  feme  sole^  it  will  hold  her  to  a  like  obligation  to 

i perform,  regardless  of  the  conserjuonces  to  herself  or  her  estate:" 
f  Saw.,  216. 
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• 

If  Mrs.  Boberts  had  been  the  owner  of  the  real  estate  upon  which 
Ler  mortgage  was  given,  she  could  certainly  have  executed  a  mort- 
gage upon  it  for  the  purpose  of  securing  the  payment  of  her  hus- 
band's debts:  Wolf  v.  Van  Metre,  19  Iowa,  136;  Brookings  v.  White, 
49  Me.,  483;  Moore  v.  Fuller,  6  Or.,  273;  Alexander  v.  iiouton,  55 
Cal.,  15. 

Does  not  her  contract,  in  indorsing  the  note  secured  by  mortgage, 
stand  upon  the  same  plane  ?  Is  not  her  intention  to  bind  her  separ- 
ate estate  made  manifest,  in  either  case,  by  the  contract  itself?  Is 
not  the  contract  an  express  charge  upon  her  separate  estate  for  the 
payment  of  her  husband's  bebt?  Does  not  the  contract  come  with- 
in the  meaning  of  the  statute  authorizing  a  married  woman  to  enter 
into  '*  any  contract,  engagement  or  transaction  respecting  property  ?" 
These  words,  in  our  opinion,  are — as  has  been  held  by  the  supreme 
court  of  California — "  sufficiently  comprehensive  to  include  a  prom- 
issory note  or  mortgage:"  Marlow  v.  Barley,  53  Cal.  459. 

It  has  ever  been  the  rule  of  courts  of  equitjr  to  guard  with  jealous 
care  the  rights  of  the  wife  in  contracts  of  this  character  in  order  to 

Erotect  her  from  undue  and  improper  influence  on  the  part  of  her 
Qsband,  or  others  with  whom  she  deals.  This  rule  should  always 
be  strictly  adhered  to;  but  beyond  this  courts  are  not,  and  should 
not  be,  required  to  go.  The  question  of  the  right  and  power  of  the 
wife  to  dispose  of  her  separate  estate,  in  any  manner  she  pleases,  is, 
and  should  be,  left  solely  with  her  as  a  free  agent.  She  has,  under 
the  provisions  of  the  statute,  the  absolute  and  unlimited  control 
oyer  it.  She  can  keep  it,  where  the  law  places  it,  .secure  from  her 
Iiusbands  debts;  or  she  can,  of  her  own  freewill,  release  it  from  the 
protection  given  by  the  law  and  use  it  for  the  purpose  of  paying  her 
Iinsband's  debts.  She  may,  if  she  so  pleases,  give  it  to  him  to 
be  squandered  in  any  business  of  speculation  in  wliich  he  may 
engage,  and  if  she  does  so,  without  any  fraud  or  undue  influence, 
courts  of  equity  will  not  relieve  her  from  the  obligations  of  her 
contract. 

Married  women  should  remember  that  their  legal  position  is  diff- 
erent from  what  it  was  many  years  a<yo.  Their  property  rights  are 
no  longer  merged  in  the  husband.  With  advancing  civilization  the 
wisdom  of  legislative  bodies  has  been  gradually  bestowing  upon 
them  greater  privileges,  and  has  virtually  emancipated  them  from 
the  slavery  of  the  law  as  it  existed  ages  ago.  Our  statute  endows 
married  women  with  all  the  faculties  and  rights  of  a  human  being. 
They  should,  therefore,  keep  constantly  in  mind  that  with 
eieiy  enlai^ement  of  their  rights  there  will  necessarily  come  an 
increase  of  their  responsibilities.  Having  asked,  and  been  granted, 
the  right  to  control  their  separate  property,  they  must  assume  the 
risks  which  ordinarly  follow.  Having  been  given  Wie  right  to  make 
contracts  respecting  their  separate  estates  they  should  not  complain 
if  tUey  are  held  liable  to  the  same  extent  as  other  citizens. 

We  are  of  opinion  that  the  question  in  relation  to  the  statute  of 
frauds  has  no  application  to  the  facts  of  this  case.    It  was  not  essential 
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to  the  validity  of  the  contract  to  have  the  consideration  for  the 
indorsement  spread  upon  the  note,  or  other  instrument,  in  writing. 
There  was  a  good  and  valuable  consideration  for  the  nine  hundred 
dollar  note.  The  indorsement  of  the  five  thousand  dollar  note  bj 
Mrs.  Roberts  and  her  delivery  of  it,  together  with  the  mortgage,  to 
respondents,  as  collateral  security  for  the  j^aymenfc  of  the  nine 
hundred  dollar  note,  occurred,  as  we  have  before  stated,  at  the 
same  time.  It  was  one  entire  transaction.  The  consideration  for 
the  contract  of  Oliver  Roberts  to  pay  tha  nine  hundred  dollar  note 
must,  therefore,  be  regarded  as  a  consideration  for  the  coUateriil 
security  given  by  Mrs.  Roberts,  and  no  new  or  additional  promise 
was  necessary.  The  transaction  must  be  treated  as  an  original  un- 
dertaking on  the  part  of  Mrs.  Roberts  and  cannot  be  considered  as 
a  mere  simple  parol  promise  to  pay  the  debt  of  another. 

''To  support  a  mortgage  made  for  the  accommodation  of  another 
there  must  be  a  consideration.  If  the  debt  of  the  other  person, 
which  is  thus  secured  by  the  mortgage,  be  already  incurred,  there 
must  be  a  new  and  distinct  consideration  for  the  obligation  incurred 
by  the  mortgagor  as  surety  or  guarantor  of  that  debt.  But  if  the 
debt  secured  be  incurred  at  the  same  time  that  the  mortgage  is 
given,  and  this  collateral  undertaking  enters  into  the  inducement  to 
the  creditor  for  giving  the  credit,  then  the  consideration  for  such 
contract  is  regarded  as  consideration  also  for  the  collateral  under- 
taking by  way  of  mortgage":  Vol.  1,  Jones  on  Mortgages,  Sec. 
615. 

''It  is  well  settled  that  no  new  consideration  is  necessary  to  sup- 
port a  guaranty  of  a  note  given  at  the  time  of  its  execution,  and  so 
made  a  part  of  the  original  transaction,  as  the  credit  given  to  the 
principal  debtor  forms  the  consideration  for  the  guaranty.  This 
doctrine  is  equally  applicable  to  contracts  of  suretyship":  Baylies 
on  Sureties,  54. 

Moreover,  the  contract  in  this  case  was  fully  executed  on  both 
sides.  The  rights  of  the  parties  became  fixed,  and  neither  of  them 
can  interfere  with  them  by  pleading  the  statute  of  frauds:  See 
authorities  cited  by  respondents. 

The  other  objections  urged  by  appellant  are  untenable.  The 
indorsement  on  the  back  of  the  five  thousand  dollar  note  was  suffi- 
cient to  pass  the  title  of  the  note  and  mortgage.  Mrs.  Roberts  did 
not  own  the  real  estate,  hence  the  indorsement  of  the  note  and 
assignment  of  the  mortgage  was  not  a  contract  respecting  her  real 
estate,  and  was  not  such  a  contract  as  the  statute  requires  to  be 
ackuowledged  separate  and  apart  from  her  husband.  The  note  and 
mortgage  were  mere  chattels,  and  passed  by  the  indorsement  on  the 
note  and  by  the  delivery  of  the  note  and  mortgage,  by  Mrs.  Roberts 
to  respondents. 

No  question  in  relation  to  the  rights  of  Jacob  Muller  in  the  note 
and  mortgage  assigned  by  Mrs.  Roberts  to  respondents  can  be  con- 
sidered. He  has  not  appealed,  and  he  is,  therefore,  bound  by  the 
judgment. 
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It  follows  from  the  reasons  we  have  stated,  and  conclusions 
reached,  that  the  court  did  not  err  in  refusing  defendant's  motion 
for  a  nonsuit,  or  in  rendering  judgment  in  favor  of  respondents. 

The  judgment  of  the  district  court  is  affirmed. 


SUPREME  COURT  OF  CALIFORNIA. 

No.  7,723. 

City  of  San  Jose  v.  Welch  et  al. 

DeparimejU  Two    Filed  June  23, 1884, 

SuBETiss  ON  AssEsaoB's  BoxD — Collection  of  Taxes. — Sureties  on  the  bond  of  the  city 
a<i^{^;<I!or  of  San  Jose  are  not  liable  for  the  amount  of  taxes  collected  and  unaccounted  for  by 
y\  h  official,  when  the  collection  of  such  taxes  was  no  part  of  the  asse&ior'g  official  duty,  to 
the  faithful  performance  of  which  such  bond  was  conditioned. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Clara 
conntj,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendant  a  new  trial.     The  opinion  states  the  facts. 

Delmas,  McGrew,  Lovell  and  Malone,  for  the  appellants. 
D.  W.  Herrington,  for  the  respondent. 

The  Coubt.  This  is  an  action  on  the  bond  of  one  Castle,  given  as 
city  assessor  and  city  clerk.  The  condition  of  the  bond  is,  that 
Castle  "shall  well  and  truly  and  faithfully  perform  the  duties  of 
city  assessor  and  city  clerk,  according  to  the  laws  and  ordinances 
and  regulations  passed  and  approved  by  the  mayor  and  common 
Council  of  the  city  of  San  Jose.'*  Castle  made  an  asset^sment  of 
property,  and  collected  from  divers  persons  assessed  on  the  assess- 
ment roll  for  personal  property,  divers  sums  as  taxes  which  were 
not  secured  on  real  estate,  and  failed  to  pay  over  to  the  treasurer 
the  sum  of  $1,893.20,  so  collected;  and  this  action  was  brought  to 
recover  that  amount  of  his  sureties. 

No  law,  ordinance  or  regulation  was  passed  and  approved  by  the 
mayor  and  common  council  authorizing  the  assessor  and  clerk  to 
collect  any  taxes;  on  the  contrary,  the  ordinance  passed  by  the 
mayor  andi  council  directed  the  clerk  to  make  out  an  assessment  roll 
and  deliver  a  copy  thereof  to  the  collector,  and  authorized  the  col- 
lector to  make  collections  of  all  taxes,  as  well  as  those  not  secured 
on  real  estate,  as  those  secured. 

The  bond  given  by  Castle  being  to  perform  the  duties  of  the 
office  according  to  the  laws,  ordinances  and  regulations  passed  and 
approved  by  the  mayor  and  common  council,  and  no  law,  ordinance 
or  regulation  having  been  passed  by  the  mayor  and  common  council 
authorizing  him  to  make  collections,  the  sureties  on  his  bond  are 
not  liable  for  his  omission  to  pay  over. 

It  is  claimed,  on  behalf  of  the  city,  that,  under  section  3,820, 
political  code,  it  was  the  duty  of  the  assessor  to  collect  taxes  on 
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Eersonal  property  not  a  lien  on  real  property;  upon  the  ground  that 
y  the  charter  of  the  city  of  San  Jose,  section  13,  Stats.  1873-4, 
f).  401,  the  common  council,  in  providing  for  the  levying  and  col- 
ecting  of  all  city  taxes,  was  to  be  governed  by  the  state  laws,  and 
could  not  take  from  the  assessor  the  duty  of  collecting  unse- 
c^ired  personal  property  taxes;  and,  it  being  by  law,  sec.  3,8*20 
supra,  the  duty  of  the  assessor  to  make  the  collections  in  question, 
his  sureties  are  liable.  It  is  sufficient  to  say,  in  that  regard,  tbat  the 
bond  is  limited,  in  terms,  to  duties  cast  upon  the  principal  by  the 
mayor  and  common  council,  and  the  liability  of  the  sureties  canoot 
be  extended. 

Judgment  and  order  reversed  and  cause  remanded,  with  direc- 
tions to  render  judgment  for  defendante. 


No.  8,914. 

Swift  et  al  v.  Sheppakd. 

Jn  Bank.    Filed  May  26,  ISS4. 
Judgment  Affibmed  on  the  Authority  of  Swift  v.  Sheppord,  11  Paa  G.  L.  J.  660. 

Appeal  from  a  judgment  of  the  superior  court  of  Santa  Barbara 
county,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendant  a  new  trial.  The  opinion  of  the  department  reported 
in  11  Pac.  G.  L.  J.  560,  states  the  facts. 

Wright  (jt  Caiifieldy  for  the  appellant. 
JF.  0.  Straiion,  for  the  respondents. 

The  Coukt.  For  the  reasons  given  in  the  department  opinion  in 
this  case:  XI  Pac.  C.  L.  J.  560,  judgment  and  order  affirmed. 


No.  9,501. 

Groves  v  Supebior  Court  of  San  Bernardino  County. 

Department  One,    Filed  June  26,  I8S4. 


Appeal  from  Justice's  Court— Undertaking  for  Costs — Inanapoeal  from  the  justice's 

P^y^®^**  ^^  costs  ou  appeal  u 
abi^ence  of  such  undertaking  the  apoeal  wiU  be  dismissed. 


to  the  superior  court  an  undertaking  for  the  payment  of  costs  ou  appeal  is  required.     In  liic 


Application  for  writ  of  certiorari.  Judgment  was  rendered  against 
the  petitioner  in  the  justice's  court  for  the  payment  of  money.  He 
appealed  to  the  superior  court,  but  neglected  to  file  an  undertaking 
conditioned  fo  pay  the  costs  of  the  appeal,  as  required  by  section 
978  of  the  code  of  civil  procedure,  in  consequence  of  which  the 
court  dismissed  his  appeal. 

Mesick  &  Maxwell^  for  the  petitioner. 
No  appearance  for  the  respondent. 

The  Coubt.  Upon  the  authority  of  McConkey  v.  The  superior 
court  of  Alameda  county,  (56  Cal.  b3,)  the  application  for  a  writ  of 
certiorari  is  denied. 
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No.  8,1G5. 

Batlet  v.  Muehe. 

In  Bank.    Filed  June  fT,  1884. 

Ueibs  of  a  Deceased  Mortoaoor  need  not  be  made  Parties  in  an  action  against  his 
execntor  or  administrator  to  foreclose  the  mortgage. 

Appeal  from  a  jadgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco.  The  facts  are  stated  iu  the  opinion  of 
department  one:  11  Pac.  C.  L.  J.  408.  A  former  opinion  of  the 
coart  reversing  the  case  may  be  found  in  1  West  Coast  Bep.  125, 
and  a  dissenting  opinion  of  Mr.  Justice  Thornton  at  Id,  263. 

I,  J.  Casflehun,  for  the  appellant. 

Stetson  dt  HongJUon,  for  the  respondent. 

The  Coubt.  For  the  reasons  given  in  the  opinion  delivered 
when  this  case  was  before  department  one  of  this  court:  XI  Pac. 
C.  L.  J.  408,  the  judgment  is  reversed  and  cause  remanded. 


No.  8,776. 

Emeby  v.  Eeed. 

In  Bank,    FiUd  June  97,  1884, 

The  Act  op  March  23,  1874,  AuTHORiziNa  the  City  of  Oakland  to  Construct  a 
M.UX  Sewer,  is  constitutional. 

The  C'o:;struction  Put  Upon  Laws  Passed  Under  the  Late  Constitution,  by  the 
Lighfait  court  then  in  existence,  will  be  accepted  and  followed  by  the  present  supreme  court. 

Appeal  from  a  judgment  of  the  superior  court  for  Alameda  county 
The  opinion  states  the  facts. 

Adam8f  Moore  and  Van  Loben,  for  the  appellant. 
J.  C,  Martin^  for  the  respondent. 

The  Coubt.  The  constitutionality  of  the  act  entitled  "An  act  to 
authorize  the  city  of  Oakland  to  construct  amain  sewer,"  approved 
March  23,  1874,  stats.  1873-4,  p.  530,  was  directly  attacked  iu  the 
case  entitled  Snyder  v.  Johnson,  No.  6,01G,  (not  reported),  and  in 
that  case  this  court,  in  the  year  1878,  held  the  act  valid.  We  have 
frequently  said  that  with  respect  to  laws  passed  under  the  late  con- 
stitation,  the  construction  put  upon  them  by  the  highest  court  in 
existence  under  it  would  be  accepted  by  us  without  regard  to  our 
own  views  in  respect  to  the  correctness  or  incorrectness  of  that  cou- 
stmction. 

Judgment  and  order  affirmed. 

Shabpstein,  J.,  concurring. 

Without  expressing  any  opinion  on  the  cfuestion  discussed  in  the 
leading  opinion,  I  concur  in  the  affirmance  of  the  judgment  on  the 
ground  that  appellant  has  not  been  deprived  of  a  hearing  upon  any 
question  on  which  the  legislature  could  have  given  him  a  hearing. 
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Under  the  act  wliich  authorized  this  assessment  to  be  made,  it  was 
the  duty  of  the  city  council  each  year  to  ascertain  the.  amount 
required  to  pay  the  interest  on  the  sewer  bonds,  and  of  the  assessor 
to  assess  the  lands  liable  therefor  equally ^  according  to  area  for  such 
amount.  If  the  assessor  failed  to  assess  said  lands  equally  according 
to  area,  the  inevitable  result  would  be  a  void  assessment,  under 
which  the  owner  of  any  land  so  erroneously  assessed  could  not  be 
deprived  of  his  property.  In  case  of  assessments  for  general  muni- 
cipal purposes  it  is  only  on  the  question  of  valuation  that  a  tax 
payer  of  said  city  can  have  a  hearing  before  the  assessment  on  his 
property  becomes  final.  Here'no  such  question  arises  or  can  arise. 
The  only  cjuestions  which  could  possibly  arise  in  this  case, are  questions 
upon  w^hich  a  tax-payer,  under  the  charter  of  said  city,  could  have  no 
hearing  before  the  board  of  equalization.  If  this  assessment  was 
not  made  as  the  law  required  it  should  be,  it  was  void.  In  case  of 
over-valuation  an  aggrieved  party  would  be  concluded  by  not  appear- 
ing before  the  board  of  equalization,  or  by  the  determination  of 
that  board  if  he  did  appear  oef ore  it.  It  was  important,  therefore, 
that  he  should  have  such  notice  as  would  enable  him  to  appear  if  he 
desired  to.  In  that  case  he  might  be  prejudiced  if  no  notice  was 
given.  In  this  case  he  could  not  be  prejudiced  by  the  omission  to 
give  notice.  The  assessment  if  made  in  the  manner  prescribed  by 
the  statute  would  be  valid,  otherwise  void.  And  the  appellant  was 
not,  and  could  not  be  deprived  of  the  right  to  show  that  it  was  not 
made  according  to  law,  whether  he  had  notice  or  not.  He  was 
entitled  in  this  action  to  attack  the  validity  of  the  assessment  on 
any  ground  upon  which  he  could  have  contested  it  validity,  if  the 
law  had  provided,  as  counsel  contended  it  should,  some  fioard  or 
tribunal  before  which  he  might  appear  and  contest  its  validity. 

He  is  not  deprived  of  *  *  his  day  m  court."  If  the  assessment  is 
not  valid  it  cannot  be  enforced.  He  has  had  an  opportunity  to 
contest  its  validity,  and  that  is  the  only  question  he  could  have  ever 
contested.  I  know  of  no  constitutional  provision  to  which  this 
statute  is  repugnant. 


No.  8,140. 

Walkeb  v.  McCusker. 

Department  Two,    Filed  June  $8^11884 

Tenant  in  Possession— Use  and  Occupation— Attachment.— The  liability  of  the 
tenant  in  possession  to  the  purchaser  under  a  foreclosure  sale,  for  the  use  and  occupation  of 
the  premises  sold,  from  the  day  of  sale  to  the  expiration  of  the  time  for  redemption,  is  a 
statutory  liability  merely,  and  exi3ts  without  the  assent  of  the  person  in  possession.  Such 
liability  is  not  founded  on  a  contract,  express  or  implied,  within  the  meaning  of  section 
637  of  the  code  of  civil  procedure,  authorizing  the  issuance  of  an  attachment. 

Appeal  from  an  order  of  the  superior  court  of  Monterey  county, 
refusing  to  dissolve  an  attachment.     The  opinion  states  the  facts. 

Dorn,  Parker  and  Laine^  for  the  appellant. 
A.  S.  KiUredge,  for  the  respondent. 
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The  Coubt.  This  action  was  brought  to  recover  of  the  defend- 
ant, us  tenant  in  possession  of  real  estate  purchased  by  plaintiff  on 
decree  of  foreclosure  and  sale,  the  sum  of  $1,200,  value  of  the  use 
and  occupation  from  the  day  of  sale  to  the  making  of  the  deed. 
Tlie  plaintiff  sued  out  a  writ  of  attachment  by  which  property  was 
attached;  the  defendant  moved  that  the  attachment  be  dissolved; 
the  court  below  denied  the  motion,  and  the  appeal  from  the  order 
of  denial  is  before  us. 

Section  707,  C.  C.  P.,  declares  that  the  purchaser,  from  the  time 
of  sale,  is  entitled  to  receive  from  the  tenant  in  possession  the 
rents  of  the  property  sold,  or  the  value  of  the  use  and  occupation. 

The  liability  of  the  tenant  in  possession  to  the  purchaser,  for 
rents  or  use  and  occupation  from  the  day  of  sale  to  the  expira- 
tion of  the  time  for  redemption,  is  a  statutory  liability  merely,  and 
exists  without  the  assent  of  the  person  in  possession.  It  is  not  a 
liability  founded  on  a  contract,  express  or  implied,  within  the 
meaning  of  section  537,  C.  C.  F.^  authorizing  the  issuance  of  an 
attachment. 

The  order  is  reversed  and  the  cause  remanded^  with  instructions 
to  dissolve  the  attachment. 


No.  7.805. 
O'DONNELL  ET  AL.  V.  KlLAXER  ET  AL. 

Department  Two.    Filed  June  2S,  I884, 

Labobebs*  Lienb  -Pleadings— Judguent.— In  ah  action  to  enforce  laborers'  liens,  where 
thv  complaint  does  not  aver  that  any  money  was  due  the  contrautor,  but  the  answer  presents 
that  wne,  judgment  consistent  with  the  case,  as  presented  by  the  complaint  and  answer, 
i^y  be  given.    Such  judgment  cannot  exceed  the  amount  due  the  contractor. 

Appeal  from  a  judgment  of  the  superior  court  for  Solano  county, 
entered  in  favor  of  the  plaintiffs.     The  opinion  states  the  facts. 

Mizner  and  Lamont^  for  the  appellants. 
Joseph  McKenna,  for  the  respondents. 

The  Coubt.  Action  to  enforce  laborers'  liens.  The  complaint 
did  not  aver  that  any  money  was  due  the  contractor;  but  the  answer 
presented  that  issue,  and  the  court  *found  thereon.  We,  therefore, 
think  the  case  is  within  section  680,  C.  C.  P.  The  court  found  that 
the  amount  due  the  contractor,  when  he  abandoned  the  contract, 
was  $190;  but  gave  judgment  f  r  plaintiffs  for  the  full  amount  due 
them.  This  was  error;  the  judgment  should  have  been  for  the  $190:: 
La(son  v.  Nelson,  XI  Pac.  C.  Li.  J.,  689. 

The  cause  is  remanded,  with  instructions  to  modify  the  judgment^ 
by  reducing  the  amount  for  which  a  sale  should  be  made  to  S190, 
with  interest,  coats  and  attorney's  fees,  to  be  properly  apportioned^ 
among  the  plaintiffs. 
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No.  7,256. 

Dyer  v,  Hudson. 

In  Bank;    Filed  June  28,  1SS4, 

Contract  for  ^Lvcad^mizino  Street— Grading. — The  board  of  sapervisora  of  San  Fran- 
cisco  can  authorize  a  contract  to  be  made  for  macadamizing  a  street,  after  a  contract  for 
grading;  it  had  been  entered  into,  and  before  it  had  been  graded. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendant  a  new  trial.  The  opinion  states  the 
facts. 

D,  H,  WIdttemore,  for  the  appellant. 
J,  M.  Woody  for  the  respondent. 

Sharpstein  J.  It  appears  to  us  that  the  evidence  is  sufficient  to 
justify  the  findings,  and  the  only  other  question  to  be  considered 
on  this  appeal  is  whether  the  board  of  supervisors  could  authorize 
a  contract  to  be  made  for  macadamizing  a  street,  after  a  contract 
for  grading  it  had  been  entered  into,  and  before  it  had  been  graded. 
That  grading  must  precede  macadamizing  is  sufficiently  clear,  bat 
the  statute  does  not  expressly  provide  that  until  a  street  is  graded 
no  contract  shall  be  made  for  macadamizing  it.  Section  3  of 
the  statute  of  1872,  page  304,  empowers  the  board  of  super- 
visors to  order  the  whole  or  any  portion  of  a  street  macademized, 
and  section  4  provides  that  said  board  may  order  such  work  to  be 
done  after  notice  of  its  intention  so  to  do  has  been  published  as 
therein  prescribed.  After  an  order  is  made,  it  is  the  duty  of  the 
superintendent  to  advertise  for  sealed  proposals,  which  must  be 
submitted  to  the  board  which  has  the  power  to  accept  the  lowest. 
In  Emery  v.  S.  F.  Gas  Co.  28  Cal.  375,  it  was  held  that  the  board 
had  power  to  declare  their  intention  to  grade  and  macadamize  a 
street  in  the  same  resolution.  That  being  so  it  is  quite  clear  that 
both  kinds  of  work  may  be  ordered  at  the  same  time,  and  if 
ordered,  sealed  proposals  for  doing  both  be  advertised  for  at  the 
same  time,  and  contracts  for  doing  both  awarded  at  the  same 
time. 

The  only  jurisdiction  which  the  board  has  is  given  by  the 
statute,  and  if  the  statute  be  constitutional  we  cannot  add  any  con- 
ditions precedent  to  those  specified  in  the  statute. 

Judgment  and  order  affirmed. 

Eoss  J.,  Thornton  J.  and  Myrick  J.,  concurred. 
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No.  9,104. 

Hundley  v.  Ohaney. 

LepaHment  Two,    Fikd  June  2Sy  1S84, 

IxsoLTESCT— Discharge  Under  Act  of  1880— -JcdomeSt. — ^A  debtor  may  be  discharged, 
under  the  insolvency  law  of  April  16, 1880,  from  a  judgment  rendered  ag^ainst  him  in  1S7G. 

Appeal  from  a  judgment  of  the  superior  court  of  Butte  county, 
entered  in  favor  of  the  defendant.     The  opinion  status  the  facts. 

Jones  and  Luak,  for  the  appellant. 
Warren  and  Henshaw,  for  the  respondent. 

Thornton,  J.  Action  on  a  judgment  rendered  in  August,  1876. 
This  action  was  commenced  on  the  14th  of  June,  1881.  Defendant 
set  np  a  discharge  from  this  debt  on  the  14th  of  March,  1881,  in  an 
insolvency  proceeding  under  the  act  of  April  16,  1880 :  See  Htats. 
IS^SO,  p.  82.  Judgment  passed  for  defendant,  and  from  it  plaintiff 
prosecutes  this  appeal. 

It  is  contended  on  behalf  of  appellant  that  the  discharge  under 
tbe  act  of  1880  does  not  effect  this  debt,  which  was  contracted  and 
existed  prior  to  the  passage  of  that  act,  the  plaintiff  having  in  no 
manner,  whether  by  paying  his  debt  or  otherwise,  submitted  himself 
to  the  jarisdiction  of  the  court  adjudging  the  discharge  or  made 
Limself  a  party  to  the  proceedings  in  insolvency. 

To  sustain  this  contention,  we  are  referred  to  several  cases:  Stur- 
fress  V.  Crowinshield,  4  Wheat.  122;  Bank  v.  Smith,  6  id,  131;  Mc- 
Millan v.  McNeill,  4trf.  209;  Ogden  v.  Saunders,  12  id.  213;  Con- 
vay  V.  Sanders,  55  Vt.,  23  Albany  Law  Journal,  p.  190. 

this  general  rule  is,  no  doubt,  the  true  and  correct  one,  estab- 
lished by  abundance  of  authority. 

Under  the  insolvency  act    as    it    stood    prior    to    the    act   of 

SO,  which  was  repealed  by  the  act  of  1880,  except  so  far 
as  it  was  not  in  conflict  with  the  latter  act,  with  a  proviso  that 
such  latter  act  should  in  no  manner  invalidate  or  affect  any  case  in 
insolvency  instituted  and  pending  when  it  took  effect:  sec.  68  of  act 
of  1880,  stats,  of  1880,  p.  99,  the  defendant  might  have  obtained 
his  discharge  from  the  debt  herein.  When  we  speak  of  prior  act  of 
iasolvencj,  however,  we  mean  the  act  of  1852  as  amended.  So  fq.r 
as  the  prior  act  is  consistent  with  the  provisions  of  the  act  of  1880, 
it  continued  in  force  and  was  allowed  to  remain  the  law  of  the  land. 
Ihe  proceeding  involved  in  this  case  is  one  instituted  bv  the  debtor, 
shied  in  the  act  of  1880  one  of  voluntary  insolvency.  The  modifica- 
tions introduced  by  the  latter  act  imposed  greater  burdens  on  the 
debtor  applying  for  a  discharge  under  it,  than  those  imposed 
hy  the  prior  act.  By  a  comparison  of  these  acts,  it  will  be  seen  that 
hy  the  former  act  any  debtor  might  apply  to  be  discharged  whether 
his  indebtedness  amounted  to  three  hundred  dollars  or  not:  act  of 
1S52,  sees.  1,  2.  Under  the  act  of  1880,  the  debtor  ai^plicant  must 
be  indebted  to  the  amount  of  three  hundred  dollars :  sees.  1,  2,  act 
1880.    The  schedule  alone  is  required  to  be  sworn  to  under  the 
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prior  act:  sees.  1,  2,  3,  4  of  act  of  1852.  The  act  passed  in  18S0 
requires  the  petition  schedule  and  inventory  to  be  verified:  sees.  1, 
2,  3,  4,  6  of  act  of  1880.  No  inventory  or  valuation  are  mentioned 
in  the  former  act  as  in  the  latter:  sees.  2,  4,  act  of  1S80. 
The  first  act  required  notice  of  meeting  of  creditors  to  be 
given  by  publication:  sec.  8.  The  latter  act  by  publica- 
tion ana  service  of  copy  of  order  for  such  meeting  by  mail, 
with  postage  prepaid  or  personally  on  all  creditors  named  in 
the  scnedule:  sees.  6,  7.  Under  the  former  act,  the  debtor  was 
entitled  to  be  discharged,  on  a  surrender  of  his  property  made 
according  to  the  provisions  of  the  act,  when  there  was  an  accusation 
of  fraud,  and  such  charge  has.  been  declared  to  be  unfounded,  or  if 
there  be  no  opposition  to  the  surrender:  sec.  24.  Under  the  latter 
act,  no  discharge  can  be  granted  until  after  three  months  from  the 
adjudication  in  insolvency,  and  that  upon  notice  to  all  the  creditors 
who  have  proved  their  debts,  which  notice  is  to  be  given  to  such 
creditors  by  publication  and  by  mail.  The  provisions  in  rela- 
tion to  discharge  are  more  stringent  under  the  act  of  1880, 
than  under  the  act  previously  existing.  This  will  be  seen 
by  comparing  sec.  48  of  act  of  1880,  with  sees.  20,  21,  22, 
23,  28  of  the  act  as  it  formerly  stood.  It  will  thus  be  seen  that 
greater  burdens  are  imposed  by  the  act  of  1880,  on  the  debtor  than 
by  the  act  as  it  was  when  the  debt  involved  herein  was  contracted. 

The  debtor  had  a  right  under  the  former  law  to  be  discharged 
from  this  debt.  The  existing  law :  Act  of  1880,  requires  more  of 
the  debtor  than  the  former  one.  The  latter  act  is  in  effect  a  con- 
tinuation of  the  former  one,  with  provisions  more  stringent  and 
burdensome  imposed  on  the  insolvent.  We  think  that  under  these 
circumstances,  the  debtor  was  entitled  to  his  discharge.  Such  was 
the  ruling  of  the  supreme  court  of  New  York,  in  regard  to  their 
insolvent  laws :  See  Bryar  v.  Willcocks,  3  Cowen,  164;  Mather  v. 
Bush,  16  Johns.  246,  251;  Matter  of  Wendell,  19  Id,  153,  The 
defendant  under  the  act  existing  before  the  act  of  1880,  was  entitled 
to  his  discharge.  Such  was  the  law  under  which  the  contract  was 
made.  The  parties  had  this  law  in  contemplation,  and  bad  no 
thought  of  the  act  of  1880,  when  the  contract  was  made.  Should, 
then,  the  defendant  be  denied  his  discharge,  because  he  bas  com- 
plied with  an  act  requiring  more  of  him  than  the  prior  act  ?  We 
think  not:    Biyar  v.  Willcocks,  3  Gowen,  supra. 

Judgment  amrmed. 

Mybioe,  J.,  and  SHABPSTEiNy  Jm  concurred. 
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Na  S,15a 

Hughes  v.  Mendocino  County. 

Department  Two,    Filed  June  2S,  18S4. 

GrjkBD  OF  Jail — Cause  of  Action—Judgment. — A  person  who  is  employed  on  three 
frrveml  occasions  an  temporary  guard  of  the  county  jail,  haa  three  separate  and  distinct 
cMuses  cf  action  for  the  recovery  of  his  salary,  and  a  judgment  obtained  on  one  is  no  bar  to  a 
fLVO^'ery  on  the  others. 

Appeal  from  a  judgment  of  the  superior  court  of  Mendocino 
comity,  entered  in  favor  of  the  plaintiff,  and  from  an  order  deny- 
ing the  defendant  a  new  trial. 

Under  section  1610  of  the  pena;l  code,  with  the  written  assent  of 
the  judge  of  the  superior  court,  the  sheriff  of  Mendocino  county  on 
three  several  times,  employed  plaintiff  to  temporarily  guard  the  jail  of 
said  county. 

The  complaint  contains  three  several  and  distinct  causes  of  action 
in  three  courts,  the  first  for  sevices  from  March  22,  1880  to  Febru- 
ary 7,  1881;  and  the  second  for  services  from  February  7,  1881, 
to  March  11,  1881.  The  last  named  claims  are  contested,  the  other 
is  not. 

The  claim  sued  for  in  the  second  count  was  rejected  by  the  board 
of  &ux)6Tvisors  March  11,  1881,  one  day  after  the  termination  of  the 
services  for  the  compensation  of  which  the  claim  was  made.  The 
answer  pleads  a  judgment  in  a  justice's  court  in  bar  to  a  recovery  ou 
the  first  and  second  counts.  The  judgment  is  alleged  to  be  for 
compensation  for  services  which  appear  to  have  been  performed 
after  the  claim  in  the  second  count  was  presented  to  the  board  of 
supervisors  for  allowance.  The  answer  does  not  deny  any  allega- 
tion of  the  camplaint  except  as  to  the  value  of  the  services. 

Archibald  Yell,  for  the  appellant. 
T.  B.  Bond,  for  the  respondent. 

The  Court.  Unless  the  plaintiff's  action  was  barred  by  the 
former  judgment,  the  defendant  was  not  materially  prejudiced  by 
any  of  the  alleged  errors,  and  the  judgment  should  not  be  rerersed 
for  any  error  which  does  not  affect  the  substantial  rights  of  the 
parties.  In  our  opinion  the  former  judgment,  which  it  is  claimed 
constitutes  a  bar  to  this  action,  cannot  bo  held  to  have  that  effect. 

We  think  each  claim  presented  to  and  rejected  by  the  board  of 
supervisors  constituted  a  distinct  and  separated  cause  of  action,  and 
that  a  judgment  obtained  on  one  would  constitute  no  bar  to  an, 
action  for  the  recovery  of  the  others. 

Judgment  and  order  affirmed. 
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No.  7,585. 

Dascey  £T  al,  V,  Habris,  Assignee,  etc. 

JDemrtment  Two.    Filed  June  28,  1SS4. 

Wheat  Growing  upon  a  Homestead  is  a  fabt  thereof,   and  does  not  pass  to  an 
assignee  in  insolvency  of  the  husband. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Clara 
county  entered  in  favor  of  the  defendant.  The  opinion  states  the 
facts. 

MoorCy  Laine  &  Johnson,  for  the  appellant. 
Houghton  &  lieynolds  and  JValliSy  for  the  respondents. 

Mtrick,  J.  Replevin — The  wheat  which  is  the  subject  of  this 
action,  was  grown  on  the  homestead  of  the  plaintiflfs.  On  the  15th 
of  March,  1879,  the  plaintiff,  John  Dascey,  filed  his  petition  in 
insolvency,  and  such  proceedings  were  had  that  on  the  29th  of 
April,  1879,  he  made  an  assignment  of  all  his  property,  real  and 
personal,  to  the  defendant,  assignee  in  insolvency.  Iso  property 
was  specifically  described  in  the  assignment,  but  words  of  general 
description  only  were  used.  At  the  time  of  filing  the  petition,  the 
premises  constituting  the  homestead  had  been  sown  with  wheat, 
which  was  then  growing,  and  continued  to  be  growing  until  after 
the  assignment.  Sometime  in  August,  1879,  after  the  wheat  so 
raised  on  the  premises  had  ripened,  and  been  harvested,  threshed 
and  packed  by  said  John  Dascey,  the  defendant,  as  assignee,  under 
an  order  of  the  county  court,  seized  the  grain  on  the  premises  and 
caused  it  to  be  removed  therefrom.  The  wheat  when  so  taken  was 
of  the  value  of  one  thousand  two  hundred  and  sixty-seven  dollars. 
It  does  not  appear  that  evidence  was  given  of  any  damage  to 
plaintiffs  beside  the  value  of  the  wheat. 

At  the  time  of  the  assignment  the  wheat  in  controversy  had  not 
such  an  existence  as  that  it  passed  to  the  assignee.  At  tJbat  time, 
the  growing  wheat  was  a  part  of  the  homestead,  at  least  to  the 
extent  that  a  conveyance  of  the  homestead  would  have  passed  the 
growing  crops. 

Judgment  reversed  and  cause  remanded,  with  instructions  to 
render  judgment  on  the  findings  in  favor  of  plaintiffs  for  the  pos- 
session of  the  property  sued  for,  or  in  case  a  delivery  cannot  be 
had  for  one  thousand  two  hundred  and  sixty-seven  dollars,  with 
interest  thereon  from  the  date  of  the  seizure  by  defendant  and  for 
costs. 

Shabpstein,  J.,  and  Thornton,  J.,  concurred. 
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No.  7.89L 

Dasoey  et  al  v.  Habris,  Assignee,  etc. 

Department  Two,    Filed  June  2S,  18S4. 

HoMTSSTBAD — ABANDONMENT— IxsoLVENCT  Pboceedinos.  -A  homestead,  created  under  the 
act  of  1852,  cannot  be  subjected  to  forced  sale  in  insolvency  proceedings.  It  is  the  duty  of 
the  jud^e  of  the  insolvency  court  to  set  such  premises  aside  to  the  debtor,  and  his  neglect  or 
refold  so  to  do,  is  not  a  conclusive  adjudication  that  such  premises  are  not  a  homestead,  nor 
Sa  it  equivalent  to  an  abandonment 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Clara 
county,  entered  in  favor  of  the  plaintiffs.  The  opinion  states  the 
facts. 

Houghton  &  Reynolds  and  Wallis,  for  the  appellant. 
Moore,  Lame  dk  Lieh  and  Crosseti,  for  the  respondents. 

Myiuck,  J.  The  compUint  in  this  action  was  filed  by  John 
Dascey  and  wife  to  restrain  the  defendant,  assignee  of  John  Dascey, 
from  selling  the  homestead  of  plaintiffs. 

The  court  below  found  the  facts  going  to  show  occupation  and 
dedication  of  the  premises  as  a  homestead  before  the  insolvency 

Sroceedings,  and  that  the  value  was  less  than  five  thousand  dollars, 
he  defendant,  John  Dascey,  filed  his  petition  in  insolvency,  and  in 
his  schedule  the  premises  were  properly  described  and  alleged  to  be 
a  homestead. 

The  answer  presented  the  defense,  that  the  insolvent  petitioned 
the  county  court  to  set  apart  the  premises  as  a  homestead,  and  that 
said  court,  after  hearing  the  proof  of  the  respective  parties,  did 
adjudge  that  the  premises  were  not  impressed  with  the  character  of 
a  homestead,  but  that  they  were  assets  subject  to  the  payment  of 
debts,  and  directed  the  defendant  as  assignee  to  sell  the  same  and 
apply  the  proceeds  to  the  payment  of  the  insolvent's  debts;  and  that 
by  this  finding  and  adjudication  the  plaintiffs  are  estopped  from 
claiming  the  premises  as  a  homestead. 

This  court  said  in  Barrett  v.  Sims,  62  Gal.  440,  ''There  is  no 
statute  of  this  state  authorizing  a  sale,  in  insolvency  proceedings,  of 
property  which  has  been  declared  a  homestead."  The  homestead 
act  of  lb52  (under  which  the  declaration  of  homestead  in  this  case 
was  made,)  declared  that  the  premises  selected  ''  shall  not  be  sub- 
ject to  forced  sale  on  execution  or  any  final  process  from  any  court 
for  any  debt  or  liability  contracted  or  incurred  after  the  passage  of 
the  act  to  which  this  is  amendatory."  Section  6  of  the  insolvent  act 
of  1852,  made  it  the  duty  of  the  judge  of  the  insolvency  court  to  set 
apart  property  not  subject  to  execution.  The  insolvent  act  did  not 
in  terms,  nor  by  any  inference,  declare  that  the  neglect  or  refusal 
of  the  judge  of  the  insolvency  court  to  set  apart  property  should  be 
a  conclusive  adjudication  that  it  was  not  a  homestead  under  the 
homestead  act,  or  should  be  equivalent  to  an  abandonment. 

Judgment  affirmed. 

Shabpstein,  J.,  and  Thobnton,  J,,  concurred. 
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No.  7.902. 

Porter  and  Wife  v.  Chapman  et  al. 

DepaHmentTtDo.    Faed  June  23, 1884. 

A  Homestead  Having  Been  Kegdlarlt  Created  Cannot  bb  Abandoned  except  in 
the  manner  designated  by  statute. 

Homestead— Abandonment— Intention.— A  homestead  is  not  abandoned  by  the  removal 
of  the  husband  therefrom,  and  residing  elsewhere  with  his  family,  either  in  the  state  or  out 
of  it,  when  their  intention  was,  not  to  relinquish  or  abandon  it,  but  to  return  and  make  it 
their  home. 

The  Sahe — A  Mortgage  op  a  Homestead  by  a  Husband  and  Wife,  and  a  reconvey- 
ance by  the  mortgagee  to  the  husbaad,  is  not  an  abandonment  of  the  homestead. 

Appeal  from  a  judgment  of  the  superior  court  for  Solano  county, 
entered  in  favor  of  the  plaintiffs.     The  opinion  states  the  facts. 

Coghlan  and  Moore,  Laine  dt  Johnson,  for  the  appellants. 
Joseph  McEenna,  for  the  respondents. 

The  Court.  The  homestead  regularly  declared  to  be  such  was 
not  abandoned  by  the  removal  of  the  husband,  Porter,  from  the 

E remises,  and  residing  with  his  family  elsewhere  in  the  state,  or  by 
is  removal  from  the  state  to  the  territory  of  Arizona  with  his 
family,  when  employed  to  go  there  by  Clark,  and  remaining  in 
such  employment  since  April,  1877,  becoming  a  citizen  of  that 
territory,  voting  in  its  elections  and  offering  himself  as  a  candidate 
for  oflSce  therein.  It  is  found  that  when  Porter  and  wife  removed 
from  their  homestead  they  did  not  intend  to  relinqui&Ii  or  abandon 
it,  but  intended  to  return  thereto  and  make  it  their  home,  and  that 
Mrs.  Porter  accompanied  her  husband  to  Arizona,  because  she 
believed  it  was  her  duty  to  do  so,  and  with  no  intention  to  relin- 
quish her  residence  in  this  state,  understanding  that  her  absence 
was  only  to  be  temporary,  and  during  all  the  time  she  lived  in  the 
territory  she  claimed  to  be  *a  resident  of  California,  to  have  her 
homestead  in  Suisun,  and  intended  to  return  thereto  and  occupy  it 
as  a  home. 

The  removal  and  residence  above  mentioned  were  not  an  abandon- 
ment: See  sec.  2  of  act  of  1851,  as  amended  in  1862;  Stats.  1862, 
p.  519,  and  civil  code,  sees.  1,243,  1,2M.  Nor  was  it  abandoned  by 
the  mortgage  to  Eeeves  by  husband  and  wife,  as  security  for  money, 
and  a  reconveyance  by  Keeves  to  the  husband,  when  the  debt 
secured  was  paid  Keeves  by  him.  Under  our  law  we  know  of  no 
abandonment  of  the  homestead  except  in  the  statutory  mode.  The 
homestead  having  once  been  regularly  created  out  of  a  parcel  of 
land,  in  accordance  with  the  statute,  the  estate  so  created  continues 
to  exist  until  put  an  end  to  in  the  mode  pointed  out  by  the  statute^ 
The  grounds  of  abandonment  urged  are  not  within  those  fixed  and 
recognized  by  the  statutes.  In  our  decisions  in  regard  to  home- 
steads, we  are  bound  to  follow  the  statute  on  the  subject.  If  hard 
cases  should  arise,  a  provision  for  avoiding  tliem  must  be  by  an 
alteration  of  the  law  by  the  legislative  department  of  the  govern- 
ment.    The  courts  are,  in  this  regard,  without  power. 

Judgment  affirmed. 
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No   7,792. 

Thatcher  v.  Edsall  et  al. 

DepaHmtnt  One,    Filed  June  28,  ISS4. 

MoBTOAGE— -Fraudulent  Conspiracy— Fobbclosuke.— A  mortgagee  ia  entitled  to  a 
dtiTfe  foreclosing  his  mortg^e,  notwithstanding  the  mortgagor  viras  induced  to  execute  the 
s^Die  by  reason  of  a  fraudulent  conspiracy,  if  the  mortgagee  was  not  a  party  to  such  con- 
ei'iracy. 

Appeal  from  a  judgment  of  the  superior  court  for  Lake  county, 
entered  in  favor  of  tbe  plaintiff,  and  from  an  order  denying  tJie 
defendants  a  new  trial.     The  opinion  states  the  facts. 

Porter  &  Butledge,  for  the  appellants. 
Bond  &  CanUhers,  for  the  respondent. 

Boss,  J.  To  a  verified  complaint,  in  the  ordinary  form,  for  the 
foreclosure  of  two  certain  mortgages,  the  defendant  Juana  B.  Edsall 
interposed  an  answer  in  which  she  admitted  the  execution  of  the 
notes  and  mortgages  set  forth  in  the  complaint,  but  denied  that  at 
the  time  of  such  execution  she  was  indebted  to  the  plaintiff  in  any 
Bum  of  money,  and  alleged  that  she  executed  the  notes  and  mort- 
gages without  receiving  any  consideration  whatever  therefor,  and 
that  each  of  those  instruments  was  procured  from  her  by  false  and 
fraudulent  representations. 

For  a  further  and  separate  answer,  she  alleged  that  she  did  not 
know  at  the  time  of  her  execution  of  the  note  and  mortgage  set 
forth  in  the  first  count  of  the  complaint,  that  the  amount  thereby 
agreed  to  be  paid  by  her  was  four  thousand  seven  hundred  dollars ; 
but  believed  that  the  sum  therein  mentioned  and  agreed  to  be  paid 
was  four  thousand  five  hundred  dollars,  and  no  more,  and  that  the 
sum  of  four  thousand  seven  hundred  dollars  was  inserted  in  said 
note  and  mortgage  without  her  knowledge  or  consent 

Like  averments  are  made  in  the  answer  of  defendant  with  respect 
to  the  note  and  mortgage  secondly  counted  on  by  the  plaintiff — that 
is  to  say,  it  is  alleged  that  defendant  did  not  know  at  the  time  of 
the  execution  of  that  note  and  mortgage,  nor  for  a  long  time  after- 
wards, that  tbe  sum  therein  mentioned  and  agreed  to  be  paid  by  her 
was  five  thousand  three  hundred  dollars,  but  that  she  believed  the 
sum  to  be  four  thousand  five  hundred  dollars,  and  no  more,  and  that 
the  sum  of  five  thousand  three  hundred  dollars  was  inserted  in  said 
note  and  mortgage  without  her  knowledge  or  consent. 

In  addition  to  her  answer,  the  defendant  filed,  by  the  permission 
of  the  court  below,  a  cross-complaint  in  which  she  made  the  ])laintiff 
Thatcher  and  one  Knox  and  one  Harrison  parties  defendant,  and 
therein  charged  that  Thatcher,  Knox  and  Harrison  entered  into  a 
conspinicy  to  cheat  and  defraud  her  of  all  of  her  property,  includ- 
ing that  described  in  Thatcher's  mortgages,  and  that  those  nioi't- 
gages  were  procured  from  her  by  the  alleged  conspirators  by  means 
of  false  and  fraudulent  representations,  made  in  furtherance  of  the 
conspiracy,  to  the  end  that  they  might  obtain  from  hop,  among  other 
property,  the  land  embraced  inr  the  mortgages. 
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It  is  entirely  clear  that  but  for  the  averments  implicating  Thatcher 
in  the  alleged  conspiracy,  the  cross-complaint  would  have  had  no 
place  in  the  action,  which,  as  has  been  stated,  was  simply  one  for 
the  foreclosure  of  the  mortgages  executed  to  Thatcher.  And  when 
the  court  below,  after  trial,  found,  as  it  did,  the  facts  to  be  that 
defendant  executed  the  notes  and  mortgages  in  question  in  consid- 
eration of  the  amount  of  money  named  in  them  being  loaned  to  her 
by  the  plaintiff,  at  the  time  of  their  execution,  and  that  she  executed 
the  instruments  with  full  knowledge  of  their  contents  and  without 
any  false  or  fraudulent  representations,  and  that  Thatcher  never  did 
conspire  with  Knox  and  Harrison,  or  either  of  them,  or  with  anyone 
else,  or  at  all,  to  cheat  or  defraud  the  defendant,  it  would  seem  to 
follow  that  Thatcher  is  entitled  to  the  decree  awarded  him  by  the 
court  below,  foreclosing  the  mortgage  set  out  in  his  complaint— 
unless,  indeed,  we  can  hold  as  unsupported  by  the  evidence  the  find- 
ings of  fact  made  by  the  trial  court.  This,  aiier  an  attentive  read- 
ing of  the  evidence,  we  are  unable  to  do,  under  the  established 
rule  governing  this  court  in  such  matters.  However  fraudulent 
towards  defendant  the  conduct  of  Knox  and  Harrison,  if,  as  the  court 
below  found,  Thatcher  had  no  part  with  them,  and  was  himself 
guiltless  of  any  false  or  fraudulent  representations,  but  loaned 
defendant  the  money  for  which  she  executed  the  notes  and  mort- 
gages, we  see  no  reason  why  he  is  not  entitled  to  a  decree  of  fore- 
closure— the  event  having  occurred  conferring  upon  him  the  right  to 
foreclosure. 

Judgment  and  order  affirmed. 

McKiNSTiiY,  J.,  concurred. 

McKke,  J.     I  concur  in  the  judgment* 


No.  7»226. 

Dteb  v.  Hudson. 

In  Bank.    Filed  June  £S,  1884, 

The  Contents  of  a  Lost  Original  Public  Document  can  only  be  Proved  by  &  copy 
or  by  parol  evidence.  It  cannot  be  x^roved  by  a  writing  purporting  to  be  a  copy  of  acertifieu 
copy  of  Buch  lost  instrument. 

Appeal  from  an  order  of  the  superior  court  for  the  city  and  county 
of  San  Francisco,  entered  in  favor  of  the  defendant.  The  opinion 
states  the  facts. 

e/.  M.  Wood,  for  the  appellant. 

D.  H.  JVhittemore,  for  the  respondent. 

Sharpstein  J.  It  being  admitted  that  the  petition  for  grading  had 
been  filed  in  the  office  of  the  clerk  of  the  board  of  supervisors,  and 
had  been  lost,  and  could  not  be  found,  evidence  of  its  contents  was 
admissible;  and  the  only  question  is  whether  the  evidence  admitted 
was  competent.  The  court  admitted  in  evidence,  against  the  plain- 
tiff's objection,  a  writing  which  tha  defendant  testified  had  been 
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copied  by  a  short-hand  reporter  from  his  notes  of  the  evidence  taken 
in  another  case  in  which  a  certified  copy  of  said  petition  had  been 
read  in  evidence.  There  is  no  evidence  that  the  writing  admitted 
in  evidence  as  a  copy  of  the  petition  had  ever  been  compared  with 
the  original,  by  witness,  or  anyone  else.  If  the  original  had  been 
in  the  custody  of  a  public  oflSeer,  when  evidence  of  its  contents  was 
sought  to  be  given,  the  contents  could  only  have  been  proved  by 
the  production  of  the  original  or  a  copy  of  it.  But  having  been 
lost,  its  contents  could  be  proved  by  a  copy  or  by  oral  evidence:  C. 
G.  P.  section  1855. 

The  writing  offered  as  a  copy  of  an  original  must  be  proved  to  be 
such  before  it  can  be  admitted  in  evidence.  If  properly  certified  to 
be  such,  it  is  admissible.  Or  if  shown  to  be  such  by  a  witness  who 
compared  it  with  the  original,  it  is  admissible.  In  any  event  it  mnst 
be  shown  to  be  a  copy  of  the  original  writing  before  it  can  be  admitted 
in  evidence.  The  contents  of  the  lost  original  can  onlj  be  proved 
by  a  copy,  or  oral  evidence.     Any  other  mode  of  proof  is  excluded. 

If  the  code  had  provided  that  the  contents  of  a  lost  writing  might 
be  proved  by  a  copy  of  a  certified  copy  of  such  lost  instrument, 
then  a  question  might  arise  whether  it  would  not  be  necessary  to 
prove  the  loss  or  destruction  of  the  latter  in  order  to  make  a  copy 
of  it  admissible  to  prove  its  contents.  The  code  makes  a  distinc- 
tion between  proof  of  the  contents  of  a  lost  instrument  by  copy  and 
by  oral  evidence.  The  court  admitted  the  writing  offered  in  evi- 
dence in  this  case  as  a  copy — not  of  the  original,  because  the  only 
witness  who  testified  in  relation  to  it  distinctly  stated  that  it  was  not 
copied  from  the  original  petition  on  file  in  the  office  of  the  clerk  of 
the  board  of  supervisors,  but  from  a  reporter's  notes  of  testimony 
in  the  case  of  Dyer  v.  Krause,  in  which  said  certified  copy  had  been 
in  evidence. 

We  do  not  doubt  the  inadmissibility  of  the  writing  admitted  in 
evidence  for  any  purpose,  and  under  such  circumstances  the  objec- 
tion that  it  was  incompetent  was  sufficient.  It  was  not  shown  to  be 
a  copy  ot  the  original,  and  it  was  then  too  late  to  compare  it  with 
the  original,  as  it  was  shown  that  the  latter  could  not  be  found.  It 
was  not  a  case  in  which  the  objection  might  have  been  obviated 
if  the  ground  of  the  objection  had  been  elaborately  stated.  Oral 
evidence  of  the  contents  of  the  original  petition  was  introduced  on 
both  sides.  That  introduced  by  the  defendant  tended  to  prove  that 
the  owners  of  the  requisite  number  of  feet  fronting  on  the  street 
graded,  had  not  signed  the  petition,  while  that  introduced  by  the 
plaintiff  tended  to  prove  the  exact  reverse.  Under  such  circum- 
stances we  cannot  hold  that  the  admission  in  evidence  of  what  is 
claimed  to  be  a  copy  of  a  certified  copy  of  the  original  petition  might 
not  have  been  perjudicial  to  the  plaintiff.  Had  it  been  admissible^ 
it  would  have  been  conclusive  of  the  fact  which  the  defendant 
sought  to  establish. 
Order  reversed. 

Mybick  J.,  Koss  J.,  McKee  J.,  McKiNSTBy  3.  and  Morrison  C. 
J.,  concurred. 
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No.  7,78L 

Beaed  v.  Beard. 

Department  Two.    Filed  June  g8, 1884. 

Pkomissory  Note-  FnAi'Dt'LENT  Constderatton— Aoreement  for  Divorce— Collu- 
sion.—A  prcmisBory  note  ffiven  by  a  wife  to  her  hw^band  as  part  of  the  consideration  of  a 
traiibfer  of  propeity  from  nim  to  lier,  is  void,  when  the  remainder  of  such  consideratiuu  was 
nn  agreement  on  the  part  of  the  wife  to  abandon  her  defense  in  an  action  of  divorce  thii 
T>ending  between  them,  and  doing  nothing  to  resist  or  prevent  or  delay  him  in  obtaining  a 
decree  of  divorce. 

Appeal  from  a  judgment  of  the  superior  court  of  Monterey  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the 
defendant  a  new  trial.     The  opinion  states  the  facts. 

Webb,   Wail  and  Parker,  for  the  appellant. 
.A'^.  A,  Dorriy  for  the  respondent. 

SharpsI'ein,  J.  It  appears  by  the  finding  that  the  plaintiff  herein 
transferred  real  and  personal  property  to  the  defendant,  in  consider- 
ation of  her  executing  to  him  four  notes,  and  securing  the  payment 
of  the  same  by  a  mortgage,  and  abandonimj  her  defense  in  an  action 
of  divorce  then  pending  between  them*  and  doing  nothing  to  resist  or 
prevent  or  delay  him  in  obtaining  a  decree  of  divorce  therein.  He 
seeks  in  this  action  to  recover  the  amount  so  secured.  The  defense 
is  that  the  notes  and  mortgage  are  so  tainted  by  fraud  that  a  court 
ought  not  to  enforce  them.  The  agreement  between  the  parties  in 
the  divorce  pending  was  clearly  collusive — "a  secret  agreement  and 
co-operation  <for  a  fraudulent  purpose."  The  decree  obtained  ia 
pursuance  of  it  was  obtained  through  fraud  on  the  court.  If  the 
court  had  been  advised  of  that  agreement  it  would  not  have  granted 
the  divorce.  In  Barnes  v.  Barnes,  Law.  Hep.,  1  P.  &  D.  505,  a 
decree  7nsi  had  been  rendered  when  it  was  made  to  appear  to  the 
court  that  the  petitioner  had  in  substance  said  to  his  wife,  the 
respondent :  '  *  If  you  don*t  appear,  I  shall  get  a  divorce  cheaper 
than  if  you  do;  therefore  keep  quiet,  and  I  will  give  you  some 
money  when  the  decree  is  obtained,  and  I  will  do  no  harm  to  the 
co-respondent."  The  decree  was  rescinded  and  the  petition  dis- 
missed, Cresswell,  J.,  remaiking:  "If  that  is  not  collusion,  I  do 
not  know  what  is."  It  would  not  be  **colIusion"  within  the  defini- 
tion of  that  term  in  our  code:  C.  0. 114.  But  it  would  be  nono  the 
less  a  fraud  on  the  court,  and  in  contravention  of  the  policy  of  the 
law.  The  law-making  power,  for  reasons  which  it  is  unnecessary 
here  to  state,  has  made  a  distinction  between  divorce  and  otlier 
causes,  by  declaring  that  *  *  No  divorce  can  be  granted  upon  the 
default  of  the  defendant,"  etc.:  Id,  130.  Our  reason  for  referring 
to  this  provision  is  not  because  we  have  any  ground  for  doubting 
that  the  court  complied  fully  and  strictly  with  the  law;  but  because 
the  intention  of  the  legislature  to  prevent  the  obtaining  of  divorces 
in  the  way  the  plaintiff  obtained  his,  is  clearly  manifested.  If  a 
divorce  could  not  bo  granted  u])on  the  default  of  the  defendant,  or 
upon  the  incorroborated  statement,  admission  or  testimony  of  the 
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parties,  could  it  be  granted  in  a  case  in  wliich  the  defendant,  for  a 
consideration,  Lad  stipulated  not  to  make  any  opposition  to  the 
granting  of  it?  Clearly  not.  And  the  objection  is  not  obviatod 
by  the  suggestion  that  for  anything  which  appears  the  defendant 
may  have  had  no  defense  to  the  action  in  which  the  divorce  was 
obtained.  It  appears  that  she  filed  an  answer  denying  the  allega- 
tions which  constituted  any  ground  for  a  divorce,  and  that  she 
abandoned  her  defense. 

Whether  a  divorce  would  have  been  granted  if  she  had  not,  is 
quite  immaterial.  If  it  had  been  granted  upon  her  default  or 
admissions,  or  the  uncorroborated  testimony  of  the  parties,  or  either 
of  them,  the  question  whether  the  application  for  a  divorce  might 
have  been  successfully  resisted  would  not  have  been  considered. 

We  shall  confine  our  investigation  to  what  was  done,  and  will  not 
inquire  what  might  have  been  the  result  of  a  fair  trial  of  the  issues. 
If  on  a  bonajide  trial,  the  plaintiff  could  have  established  the  alle- 
gations of  his  complaint,  there  was  no  occasion  for  his  procuring  an 
abandonment  of  the  defense. 

Do  the  facts  bring  this  case  within  the  rule  that,  '  *A  right  of 
action  cannot  arise  of  fraud,"  which  applies  not  only  where  the  con- 
tract is  expressly  illegal,  but  whenever  it  is  opposed  to  public  policy, 
or  founded  on  an  immoral  consideration :  !Broom's  Legal  Maxims, 
732, 

The  object  of  the  rule  obviously  is  to  discourage  contracts  of  that 
kmd,  by  refusing  any  legal  assistance  in  enforcing  them.  In  this 
case  the  plaintiff  hvs  secured  by  his  fraud  on  the  court,  a  part  of 
the  consideration  of  his  transfer  of  property  to  the  defendant,  and 
he  now  asks  the  same  court  to  aid  him  in  obtaining  the  other  part. 
And  it  is  insisted  on  his  behalf  that  this  is  a  meritorious  claim.  It 
is  doubtless  true  that  if  any  part  of  a  contract  is  valid,  and  the 
sound  part  can  be  separated  from  the  unsound,  it  may  be  enforced 
pro  tajito,  provided  the  good  and  bad  do  not  both  form  parts  of  one 
trausaction.  In  this  case  the  agreement  of  the  defendant  to  aban- 
don her  defense  in  the  divorce  case,  and  to  give  the  notes  and  mort- 
gage, were  parts  of  one  and  the  same  transaction,  and  constituted 
the  consideration  of  the  transfer  of  property  by  the  plaintiff  to  her. 
And  we  are  warranted  in  assuming  that  the  transfer  would  not  have 
been  made  if  the  defendant  had  not  agreed  to  abandon  her  said 
defense  as  well  as  to  execute  the  notes  and  mortgage. 

As  we  view  it,  this  case  is  clearly  within  the  reason  of  the  maxim, 
''Ex  turpi  causa  non  oritur  actio"  The  entire  transaction  between 
the  parties  is  tainted  by  fraud,  and  the  plaintiff  must  content  him- 
self with  so  much  of  the  benefit  of  it/as  he  has  already  secured 
unchallenged. 

The  reason  why  the  common  law  says  such  contracts  are  void,  is 
for  the  public  good,  and  we  think  the  public  good  requires  that  this 
transaction  should  be  held  to  be  void  m  all  its  parts.  It  was  a  con- 
tract which  contemplated  the  perpetration  of  a  fraud  upon  a  court 
of  justice,  and  we  think  it  the  duty  of  courts  to  discountenance 
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and  discourage  such  transactions  to  the  utmost  limit  of  their 
power. 

Judgment  and  order  appealed  from  reversed,  with  directions  to 
the  court  below  to  enter  judgment  in  favor  of  the  defendant  on  the 
findings. 

Thornton,  3^  and  Myrick,  J.,  concurred. 


Na  7,784. 

BaKEB  V.   KlORDAN. 

In  Bank,    ^ilcd  June  28, 1S84. 

Fbaudulent  Decbee  of  Probate  Court— Cancellation  of— Voluntary  Appeabakce 
OF  Attorney. — An  equitable  action  lies  to  annul  and  set  aeide  a  decree  of  the  probate  court, 
when  the  same  has  been  obtained. by  fraud,  or  without  notice  to  the  parties  iuterested.  In 
Buch  case  the  party  defrauded  is  cot  confined  to  the  remedy  by  motion  given  by  section  473  of 
the  code  of  civil  procedure,  nor  is  the  coui't's  ix>wer  to  grant  equitable  relief  affected  by  the 
fact  tliat  an  attorney  voluntarily  appeared  for  the  plaintiff,  in  the  probate  proceedlno's,  with- 
out being  in  any  way  authorized  to  appear. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendant.  The 
opinion  states  the  facts. 

Tilden  tfe  Coogan,  for  the  appellant. 
Bic/iard  Burkey  for  the  respondent. 

Sharpstein,  J.  The  findings  are  to  the  effect  that  the  defendant, 
who  was  administratrix  of  the  estate  of  Eliza  Baker,  deceased,  by 
false  and  fraudulent  acts  and  proceedings,  imposed  so  far  upon  tho 
probate  court,  as  to  procure  therefrom  a  decree,  assigning  to  said 
defendant  the  share  of  said  estate  to  which  the  plaintiff  was  entitled 
as  the  husband  of  said  deceased;  and  that  the  notice  which  the  judge 
of  probate  ordered  to  be  given  of  the  hearing  of  defendant's  peti- 
tion for  distribution  of  said  estate,  was  not  given  as  required  by 
section  1,G34  C.  C.  P.,  nor  did  the  plaintiff  have  any  notice  thereof, 
or  of  any  of  the  proceedings  of  said  probate  court  until  after  said 
decree  had  been  made  and  entered  therein.  It  is  further  found  that 
an  attorney-at-law  assumed  to  represent  the  plaintiff  at  said  hearing, 
but  that  said  attorney  was  never  employed  by  the  plaintiff  for  that 
or  any  purpose,  and  had  no  power  or  authority  to  represent  the 
plaintiff  therein,  and  that  plaintiff  had  no  knowledge  of  such  appear- 
ance of  said  attorney  until  after  said  decree  of  distribution  had  oeen 
made.  If,  upon  these  facts,  the  plaintiff  was  entitled  to  any  part  of 
the  relief  prayed  in  his  complaint  the  judgment  of  the  court  below 
must  be  reversed. 

Among  other  things,  the  plaintiff  prays,  ''For  a  decree  *  *  * 
that  said  order  of  distribution  be  declared  fraudulent  and  void  and 
be  annulled,  vacated  and  set  aside.  The  court  found  that  it  was 
fraudulent,  but  that  a  court  of  equity  give  no  relief.  In  the  People 
V.  Laf range,  3  Cal,  130,  a  bill  in-  equity  was  filed  *'to  set  aside  a 
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jndginont  "  on  the  groands  '*  that  there  was  no  cause  of  action  and 
no  notice  to  the  parties."  The  court  said:  **  This  remedy  is  well 
recognized  in  all  courts  having  chancery  jurisdiction,  and  the  case 
made  out  by  the  complainants  is  one  which  fully  entitles  them  to 
the  interposition  of  the  court." 

**The  equitable  jurisdiction  to  cancel  and  set  aside,  or  to  restrain 
judgments,  and  decrees  of  any  court  obtained  by  a  fraud  practiced 
rpon  the  court,  and  the  losing  party,  is  well  settled  and  familiar." 
2  Pomeroy's  Eq.  Jur.  919.  **  When  a  judgment  or  decree  of  any 
court,  whether  inferior  or  superior,  has  been  obtained  by  fraud,  tho 
fraud  is  regarded  as  perpetrated  upon  tho  court  as  well  as  upon  the 
injured  party:"  Id.  We  have  no  doubt  of  the  right  of  the  plaintift 
under  tho  findings  to  have  the  decree  assigning  his  share  of  the 
estate  of  his  wife  to  the  defendant  cancelled  and  set  aside.  And  if 
he  is  entitled  to  have  that  done  his  right  to  the  other  relief  prayed 
cannot  be  doubted. 

It  is  insisted,  however,  that  he  might  have  moved  in  the  probate 
court  under  section  473  C.  0.  P.,  for  any  relief  to  which  ho  may 
be  entitled,  and  having  failed  to  do  so,  or  to  give  any  sufficient  rea- 
son for  not  doing  so,  equity  will  not  take  jurisdiction  of  tho  matter. 
This  is  not  a  case  in  which  a  judgment,  or  order  or  other  proceed- 
ing has  been  taken  against  a  party  through  his  mistake,  inadvertence 
surprise  or  excuseable  neglect."  There  is  no  element  of  mistake, 
inadvertance  or  excusable  neglect  in  the  case.  The  discovery  that, 
in  a  proceeding  of  which  he  nad  no  notice,  a  decree  had  been  pro- 
cured by  fraud  and  perjury,  which,  if  valid,  transferred  his  share  in 
his  wife's  estate  to  the  defendant,  would  naturally  surprise  tho  i)lain- 
tiff;  but  it  was  not  tho  intention  of  the  legislature  to  limit  the  time 
within  which  a  party  might  obtain  relief  **from  a  judgment,  order 
or  other  proceeding  taken  against  him  "  through  his  surprise,  under 
such  circumstances.  The  intention  doubtless  was  not  to  curtail,  but 
to  extend  the  grounds  of  relief.  Not  to  limit  the  time  within  which 
a  void  judgment  might  be  attacked  and  set  aside  to  six  months,  but 
to  give  a  party  six  months  within  which  to  move  to  have  a  valid 
judgment  set  aside,  on  grounds  other  than  those  which  affected  its 
validity.  Nor  does  the  case  fall  within  that  other  clause  which  pro- 
vides that  ''  when,  from  any  cause  the  summons,  in  an  action,  has 
not  been  personally  served  on  tho  defendant,  the  court  may  allow, 
on  such  terms  as  may  be  just,  such  defendant  or  his  legal  represen- 
tative, at  any  time  within  one  year  after  the  rendition  of  any  judg- 
ment in  such  action,  to  answer  to  the  merits  of  the  original  action." 
Here  there  was  no  action,  no  summons,  no  defendant,  and  no  per- 
sonal service  or  answer  required.  The  cases  in  which  it  has  been 
held  that  the  remedy  by  motion  was  exclusive  were  those  in  which 
the  law  required  the  service  of  a  summons  on  a  defendant,  person- 
ally or  by  publication. 

it  is  quite  clear  that  the  legislature  could  impart  no  validity  to  a 
judgment  obtained  against  a  defendant  in  an  action  in  which  there 
lUid  been  no  service  of  summons  on,  or  voluntary  appearance  by 
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liim.  A  judgment  thus^ obtained  would  be  void,  by  Reason  of  tlie 
absence  of  jurisdiction  in  the  court  to  render  it. 

A  person  cannot  be  deprived  of  his  property  without  due  process 
law;  certainly  not  by  a  proceeding  of  which  he  had  no  notice.  The 
of  plaintiff  in  this  case  is  entitled  to  relief  beyond  any  which  a  court 
could  give  him  under  section  473  0.  0.  P.  Ho  is  entitled  to  have 
the  judgment  set  aside  and  annulled,  absolutely;  and  to  recover  the 
rents  received  by  the  defendant  for  the  use  and  occupation  of  tlie 
premises  since  said  decree  was  made.  The  only  relief  which  he 
could  obtain  by  motion  under  the  clause  last  cited  would  be  the 
privilege  **to  answer  to  the  merits  of  the  original  action."  Obvi- 
ously that  provision  of  the  code  was  not  intended  to  apply  to  a  case 
like  this. 

Under  the  circumstances,  the  fact  of  an  attorney  having  volun- 
tarily appeared  in  the  proceeding  for  the  plaintiff,  without  being  in 
any  way  authorized  to  appear  for  him,  in  no  way  affects  the  plain- 
tiff's right  to  the  relief  prayed,  or  the  power  oi  a  court  of  equity 
to  grant  it. 

Judgment  reversed,  and  the  court  below  is  directed  to  enter 
judgment  in  favor  of  the  plaintiff  for  the  relief  prayed  in  his  com- 
plaint. 

MoKiNSTRY,  J.,  Myrick,  J.,  and  Thornton,  J.,  concurred. 


No.  9,145. 

Estate  of  Crozieb,  Deceased. 

Department  Two,    Filed  June  30, 1884^ 

Order  Amendino  Judgment  as  to  Costs,  and  Directing  same  to  be  Paid  in  dne 
course  of  administration,  affirmed. 

Appeal  from  an  order  of  the  superior  court  for  San  Joaquin 
county.     The  opinion  states  the  facts. 

Louttit  &  Lindlq/y  and  Teiry,  for  the  appellant. 

Byers  <&  EUiott^  Campbell  dt  Muenter,  and  Dudley^  for  the 
respondent. 

The  Court.  The  court  entered  judgment  May  29,  1883.  On  the 
13th  of  June,  1883,  the  court  made  an  order  amending  the  judgment 
as  to  costs,  directing  the  same  to  be  paid  in  due  course  of  admin- 
istration: sec.  1,332,  0.  C.  P.  It  does  not  appear  that  any  error  was 
committed;  for  aught  that  appears  in  the  transcript,  due  notice  of 
motion  to  amend  was  given  and  hearing  had  thereon. 

Order  affirmed. 
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CIRCUIT  COURT,  DISTRICT  OF  COLORADO, 

Evans  et  al.  r.  Smith. 

June  23,  ISS4. 

r  iXSOLIDATION  OP  AcTIONS—TllIAL    IN  ONE  A  CTION— REMOVAL    OP    CAUSES — ^WaIVER. — 

^^Ixcn  two  acticna  are  brought  in  tho  state  court  on  tho  satue  cause  of  action,  and  between 
tu.'  same  parties,  or  their  successors  in  interest,  the  court  may  require  the  parties  to  elect  in 
%ii  oh  they  will  proceed  or  may  consolidate  them.  If  the  same  are  not  consolidated,  any 
v-Tjj  taken  in  one  of  them  will  bind  th  j  parties  in  the  ot.her.  Consequently,  if  after  tho  right 
;f  removal  to  the  federal  courts  had  been  estaolished  in  both  suits,  the  pai  ties  ])roceed  to  trial 
i:.  iiie  .-itate  court  in  either  action,  the  right  to  remove  the  action  nob  tried,  under  the  act  of 
1  7.'),  Ls  waivetl. 

Bill  to  Pueserve  Property  Pending  Action  in  State  Courts.— A  bill  in  equity  can- 
r/"*:  U  maintained  in  the  federal  courts  to  preserve  the  property  in  controversy,  pendin;?  an 
I  '-i  Q  at  law  in  the  state  court,  when  the  jurisdiction  of  the  state  court  has  already  been 
invoked  for  the  Bame  end. 


Motion  for  an  injunction.     The  opinion  states  the  facts. 
G.  G.  Sipnes  and  Thomas  Macon,  for  the  plaintiffs. 
Charles  8.  1  homos,  for  the  defendant. 

Hallett  J .  May  11,  1883,  Charles  H.  Smith  and  three  others 
brought  suit  in  ejectment  against  Cornelia  C.  Evans  and  eleven 
others  in  the  district  court  of  Gunnison  county,  to  recover  the  pos- 
session of  the  Eureka  lode.  In  the  same  complaint  they  asked  for 
an  injunction  according  to  the  usual  practice  in  courts  of  the  state, 
to  restrain  the  defendants  from  working  the  claim  pending  the  suit. 
Jnne  12,  1883.,  defendants  in  that  suit  answered  the  complaint 
denying  at  length  the  allegations  thereof,  and  asserting  title  in  them- 
selves to  a  part  of  the  said  Eureka  claim,  under  another  and  an 
earlier  location  owned  by  them  and  called  the  Nest  Egg.  On  the 
28th  day  of  June,  1883,  plaintiffs  replied  to  the  answer  of  defendants, 
and  the  cause  was  at  issue. 

Both  parties  were  enjoined  from  working  certain  parts  of  the 
^und  in  dispute,  and  various  orders  were  made  in  the  case  during 
the  year  1883,  relating  to  the  examination  and  possession  of  the 
claims.  March  18,  1884,  the  cause  came  on  for  trial  in  the  district 
jourt,  and  the  plaintiffs  obtained  a  verdict,  upon  which,  after  motion 
for  new  trial,  judgment  was  entered. 

Ko.  23.-L  213 
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Dofendants  Lave  paid  the  costs  of  that  trial,  pursuant  to  section 
254  of  the  code,  the  judgraeut  has  been  vacated,  and  the  cause  now 
stands  for  trial  again,  according  to  the  provisions  of  that  section. 

After  this  suit  was  brought,  and  in  the  month  of  October,  1833, 
the  plaintiffs  applied  for  patent  to  the  Eureka  lode.  Three  of  the 
defendants  in  tnat  suit,  Cornelia  C.  Evans,  Charles  L.  Perkins  and 
Frank  C.  Goudy,  together  with  Edwin  H.  Hiller  and  Wilson  Hal- 
lock,  who  then  owned  the  Nest  Egg  location,  made  adverse  claim 
in  the  land  office  to  a  portion  of  the  said  Eureka  claim,  being  the 
ground  in  contest  between  the  Eureka  and  Nest  Egg  locations,  as 
described  in  the  beforementioned  suit  of  May  11,  1883.  As  pro- 
vided in  section  2326  of  the  revised  statutes,  the  parties  last  named, 
on  the  10th  daj  of  November,  1833,  brought  suit  in  the  said  district 
court  of  Gunnison  county,  in  support  of  their  adverse  claim  against 
the  plaintiffs  in  the  first  mentioned  suit.  Three  defendants  in  that 
suit,  Hess,  Pierce  and  Steward,  were  served  with  summons 
November  19th,  and  on  the  30th  of  the  same  month  they  answered 
the  complaint  in  the  cause,  denying  the  allegations  thereof,  and 
averring  that  they  had  parted  with  their  interests  in  the  Eureka 
claim,  and  disclaiming  all  interest  therein.  February  4th,  1881, 
plaintiffs  replied  to  this  answer,  and  the  replication  was  withdrawn 
May  26th,  1884.  On  the  same  26th  of  May,  upon  plaintiffs'  request, 
the  clerk  of  the  district  court  entered  an  order  dismissing  the  cause 
as  to  the  said  Hess,  Pierce  and  Steward.  It  does  not  appear  that 
service  was  ever  made  upon  the  remaining  defendant,  Charles  H. 
Smith;  he  appeared  in  the  cause  March  31, 1884,  and  was  allowed 
ten  days  to  plead  to  the  complaint;  this  time  was  afterwards  extended 
thirty  days  from  April  5th,  1884.  May  5th,  1884,  ho  filed  a  general 
demurrer  to  the  complaint,  which  has  not  been  disposed  of.  May 
27th,  1884,  in  vacation,  plaintiffs  applied  to  the  district  judge,  upon 
petition,  to  remove  the  cause  into  the  circuit  court  of  the  United 
States,  on  the  ground  that  there  was  a  controversy  between  citizens 
of  diffierent  states,  under  the  act  of  1875;  some  of  the  plaintiffs 
being  citizens  of  the  state  of  Colorado  and  one  a  citizen  of  the  state 
of  New  York,  and  defendant  a  citizen  of  the  state  of  Iowa.  An 
order  allowing  the  removal  was  made  by  the  district  judge,  and  a 
transcript  of  the  record  was  filed  in  this  court  June  2d,  1884.  The 
bill  of  complaint  on  which  the  application  for  injunction  is  based 
is  filed  in  this  court  by  the  plaintiffs  in  the  last  mentioned  law  action 
against  the  defendant  therein,  to  restrain  the  latter  from  working 
and  mining  on  the  Eureka  claim  daring  the  pendency  of  the  law 
action.  Its  object  is  to  ]>reserve  the  property  until  the  title  to  the 
claim  can  bo  tried  at  law;  no  question  affecting  the  ultimate  rights 
of  the  parties  can  be  determined  in  it.  The  relief  sought  by  the 
bill  was  once  allowed  and  afterwards  denied  by  the  district  court  of 
Gunnison  county,  in  the  suit  of  May  11th,  1883,  which  is  still  pend- 
ing in  that  court.  In  this  suit,  therefore ,  the  plaintiffs'  right  to 
relief  must  depend  upon  the  right  to  prosecute  tho  principal  cause 
at  law  in  this  court,  which  was  removed  from  the  district  court  of 
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Gunnison  county,  as  before  stated.  Between  May  11th,  1883,  when 
the  first  suit  at  law  was  broua;ht,  and  November  1,  1883,  when  the 
bocond  suit  at  law  was  brought,* changes  occurred  in  the  ow^nership 
of  the  property;  three  of  the  plaintiffs  in  the  first  suit,  Hess,  Pierce 
and  Steward,  conveyed  their  interests  in  the  Eureka  claim  to  the 
remaining  plaintiff,  Charles  H.  Smith,  and  nine  of  the  defendants 
in  the  same  suit  retired  from  the  Nest  Epfg  claim,  and  Edwin  H. 
Hiller  and  Nelson  Hallock  acquired  some  interest  in  it.  Not- 
withstanding these  changes  in  the  ownership  of  the  property,  the 
second  suit  is  a  cross  action  to  the  first,  which  adds  nothing  to 
the  controversy. 

As  before  stated,  defendant  in  the  first  suit  set  up  title  to  the 
ground  in  dispute  under  the  Nest  Egg  location,  and  asked  for 
aifirmative  relief.  The  second  suit  brought  by  the  same  defendants 
and  those  claiming  under  them,  presented  only  a  different  arrange- 
ment of  the  parties  without  change  in  the  subject  matter  of  the 
action.  The  object  of  each  suit  was  the  same,  and  a  judgment  in 
either  would  bar  all  further  proceedings  in  the  other.  When  two 
suits  are  brought  for  the  same  thing,  the  court  may  require  the 
parties  to  elect  in  which  they  will  proceed  or  may  consolidate  them, 
ly  section  20  of  the  code,  suits  upon  causes  of  action  which  might 
Lave  been  joined  may  be  consolidated,  and  several  actions  for  the 
same  cause  must  be  subject  to  the  same  rule.  And  where 
there  are  several  actions  for  the  same  cause  pending  in 
the  same  court  at  the  same  time,  any  step  taken  in  one 
of  them  should  bind  the  parties  in  all  of  them.  The  court  is 
certainly  not  bound  to  proceed  in  the  same  manner  and  with 
the  like  results  in  every  such  cause.  To  illustrate  this  proposition, 
a  trial  having  been  had  in  the  district  court  in  the  suit  of  May  11, 
1S:^3,  the  court  was  not  bound  to  proceed  to  try  the  same  issue  in 
the  suit  of  November  10,  1883.  Inasmuch  as  a  judgment  in  one 
would  bar  the  other,  the  causes  must  be  taken  to  be  so  identified, 
that  whatever  was  done  in  one  of  them  will  conclude  the  parties  on 
the  same  point  in  the  other.  In  other  words,  although  the  causes 
were  not  consolidated,  and  there  was  no  election  of  record  to  pro- 
secute one  rather  than  the  other,  proceeding  in  one  was  attended 
with  the  same  results  as  if  such  order  had  been  made.  The  circum- 
stances that  the  suit  of  November  10,  1883,  is  in  support  of  an 
adverse  claim  does  not  affect  the  question.  It  may  be  that  upon  dis- 
continuing the  prior  suit,  the  plaintiffs  in  that  suit  would  have  been 
entitled  to  proceed  to  judgment  in  it;  or  with  the  consent  of  the 
court,  the  suit  of  November  10,  1883,  could  have  been  carried  on  in 
j^reference  to  the  other.  But  the  parties  having  elected  to  try  the 
cise  of  May  11,  1883,  had  no  right  to  demand  a  trial  in  the  second 
^ait  on  the  same  issue.  The  act  of  1875,  under  which  the  suit  of 
November  10,  1883,  was  removed  into  this  court,  provides  that 
tee  application  for  removal  shall  be  made  **before  or  at  the  term  at 
which  said  cause  could  be  first  tried  and  before  the  trial  thereof;" 
and,  that  cause  being  affected  with  the  proceedings  in  the  prior  suit 
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of  May  11,  1883,  in  which  a  trial  was  had  before  the  application 
was  made,  it  must  be  said  that  the  ^^e  tit  ion  to  remove  was  not  file  J 
in  due  time.  By  the  answer  of  Uess,  Peirce  and  Steward,  in  the  suit 
of  November  10,  1883,  which  was  filed  November  30, 1883,  plaintiffs 
were  advised  that  those  parties  had  disposed  of  their  interest  in  the 
Eureka  claim.  It  was  then  practicable  to  make  the  parties  to  tlio 
suit  of  May  11,  1883,  as  they  were  subsequently  made  in  the  suit  of 
November  10,  1883,  and  to  establish  the  right  of  removal  in  both 
suits  if  any  could  exist.  To  proceed  to  trial  in  either  cause  after 
that  date,  was  a  waiver  of  the  right  to  remove  the  other  under 
the  act  of  1875.  Any  other  rule  would  enable  the  parties 
to  try  their  fortunes  in  the  district  court  of  the  state,  and 
if  the  result  should  be  unsatisfactory  to  renew  the  con- 
test in  this  court.  The  suggestion  that  a  suit  may  be  pros- 
ecuted in  the  state  court  and  in  a  federal  court  at  the  same 
time  and  for  the  same  cause,  would  be  worthy  of  consideration  if  the 
suit  of  November  10,  1883,  had  been  brought  in  this  court;  but 
such  is  not  the  fact.  And  the  question  is,  not  whether  the  pend- 
ency of  another  suit  for  the  same  cause  in  a  court  of  the  state  >vill 
abate  an  action  in  this  court.  We  are  now  considering  whether  in 
several  actions  for  the  same  cause  between  the  same  parties  in  a 
court  of  the  state,  the  parties  may  proceed  to  trial  in  one,  and  after- 
wards remove  another  under  the  act  of  1875,  and  have  the  right  to 
try  the  latter  in  the  federal  court.  That  question  must  be  answered 
in  the  negative.  It  was  suggested  also  that  upon  an  action  at  lav;- 
to  recover  real  property  in  a  court  of  the  state  a  bill  can  be  main- 
tained in  this  court  to  preserve  the  property  pending  the  suit  at 
law;  but  that  rule  is  applicable  only  when  the  jurisdiction  of  the 
t^tato  court  has  not  been  invoked.  If  in  the  principal  suit  at  law, 
relief  by  way  of  injunction  is  asked  for,  there  can  be  no  ground  upon 
which  to  ask  for  the  same  thing  in  this  court.  Before,  the  applica- 
tion to  remove  the  suit  of  November  10,  1883,  was  made  m  the 
district  court  of  the  state,  all  matters  in  controversy  between  the 
parties  had  been  tried,  and  once  determined  in  that  court,  and  tbo 
right  of  removal  no  longer  existed.  .The  suit  of  November  10,  18S3, 
was  improperly  removed  to  this  court,  and  the  motion  for  injunction 
will  be  denied. 
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SUPREME  COURT  OF  COLORADO. 
Wells  v.  Francis  et  al. 

FUei  May  5,  ISS-^ 

Action  fob  Vendor's  Lien — Parties. — In  an  action  to  enforce  a  vendor's  lien  unon  an 
cinitable  interest  of  the  vendee,  parties  who  cLiim  an  interest  in  the  i^roperty,  adverse  to  that 
*'i  ix*:!!  the  vendor  and  purchaser,  need  not  he  joined. 

.T  i>GMOT— Admissibility  OF  IN  Evidence— Parties  and  Privies. — The  general  rule  that 
;  'kment*  and  decrees  are  inadmissible  as  evidence,  except  in  suits  between  i)ai-tics  aiid 
1  n\i<;5  thereto,  does  not  apply  to  a  case  where  such  decree  in  offered  by  the  plaint. ff  as  a  coxi- 
i.n  ting  link  in  a  chain  of  title  under  whi.  h  he  claims,  ailverse  to  that  of  the  defendants. 

OixiPANT  OF  Public  Lands— Sale  of  Inteukst  of  Under  Execution.— The  interest  of 
'ny  i^rson  in  the  actual  occupation  of  pulilic  lands  of  the  Uniteil  States,  on  which  he  has 
1. ;  u-  one  hundred  dollars  worth  of  improvements,  may  be  transferred  and  sold  under  execu- 
:!  -n. 

irt^CLTiNG  Trust— Master  and  Servant  — Patent— Re-conveyance  by  Trusteh.— 
Vrh.re  the  pervants  and  employees  of  one  in  the  actual  occupation  of  pulilic  land,  fl•audl;- 
l■  r.t'.y  conspire  together,  and  with  others  who  have  notice  of  their  fidtic.ary  relation,  and 
'■  tjin  a  patent  to  the  land  in  their  own  names,  the  t  tic  so  obtained  is  held  in  trust  bv  them 
f>  -  th«?  benefit  of  their  employer,  or  his  sacceasor  i;i  interest.  But  where  it  appears  tnat  the . 
iiixin  object  of  such  employees  in  ko  obtaining  a  patent  in  their  own  names  was  to  seci  ro 
:::'.-ia«tlves  for  wages  due  them  for  their  work  on  the  patented  premises,  a  court  of  equity  will 
*  »ji:r»3  such  emplover,  or  his  successor  in  intercNt,  to  pay  such  wages,  and  the  expcuccs 
-tteiiding  the  obtainment  of  the  patent,  as  a  condition  to  a  re-conveyance. 

Appeal  from  a  judgment  of  the  district  court  for  Clear  Creek 
eoanty,  entered  in  favor  of  the  defendants.  The  opinion  states  the 
facts. 

WellSy  Stniih  dt  Macorij  for  the  appellant. 
L.  (7.  RockiodU  for  the  appellees. 

Helm,  J.  The  following  questions  are  presented  by  the  record  in 
thi-s  case,  viz: 

First — Were  the  patentee  and  his  grantees,  who  are  the  appellees 
in  this  suit,  necessary  parties  to  the  action  of  appellant  for  a  ven- 
dor s  lien?  By  failing  to  make  them  parties  thereto,  is  he  now 
^"Stopped  from  testing  the  validity  of  their  claim  of  title  to  the  prem- 
ises in  controversy  ? 

Second — Was  it  necessary  in  that  action  to  sue  Francis,  as  trustee, 
or  to  make  his  cestuis  que  trust  parties  in  order  to  reach  the  entire 
equitable  interest  conveyed  and  held  bv  him  under  the  title  bond? 

Third — ^In  view  of  the  answers  which  may  be  given  to  the  fore- 
going questions,  what  are  appellant's  rights  as  disclosed  in  thia^ 
action  against  the  patentee  and  his  grantees  ? 

The  suit  for  a  vendor's  lien  was  an  equitable  action;  and  the  rule 
is  that  in  equity  all  persons  materially  interested  in  the  result  of  the 
litigation  should  be  made  parties.  The  issue  tried  in  that  suit  was 
the  plaintiff's  right  to  a  vendor's  lien  upon  the  equitable  interest 
held  by  Francis  in  the  premises  in  controversy;  appellant,  who  was 
plaintiff  there,  sought  no  relief  whatever  against  appellees;  he 
'dimply  undertook  to  subject  the  equitable  title  which  passed  from 
^^^j  to  Francis  under  the  title  bond,  to  the  payment  of  purchase 
money  due  upon  the  sale  of  the  premises.  The  fact  that  appellant 
l«came  the  purchaser  at  the  sale  under  his  decree  is  unimportant; 
lie  obtained  by  such  purchase  just  what  any  third  person  would 
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Lave  secured,  i.  e.,  the  equitable  interest; conveyed  by  the  title  bond 
and  reached  in  the  decree,  together  with  the  rights  of  Francis  in 
connection  therewith;  this  sale  and  purchase  in  no  way  materially 
affected  appellees;  it  simply  resulted  in  substituting  appellant  tor 
Francis,  and  establishing,  so  far  as  title  to  the  property  is  concerned, 
bettveen  appellant  and  appellees,  the  identical  relation  theretofore 
existing  between  the  latter  and  Francis,  to  the  extent  at  least  of  the 
interest  covered  by  the  decree;  it  certainly  could  make  no  material 
difference  to  appellees  whether  this  relation  existed  between  them 
and  Francis,  or  between  them  and  appellant.  Therefore,  under  the 
equity  rule  above  stated,  appellees  were  not  necessary  parties  to  that 
action. 

But  there  is  another  way  of  determining  this  question.  The  title 
of  appellees  is  adverse  to  the  interest  of  both  appellant  and  Francis. 
It  is  derived  directly  from  the  general  government  by  patent;  and 
Francis  and  appellant  hold  from  another  source.  As  we  shall 
presently  see,  it  is  claimed  that  the  law  created  a  resulting  trust  in 
c  onnection  with  appellees'  patent  title  in  favor  of  Francis;  but  this 
fact,  if  established,  does  not  change  the  status  of  the  parties  so  far 
as  the  source  of  title  is  concerned  and  the  nature  of  their  holding 
for  the  purposes  of  that  suit. 

Title  bonds  are  said  to  be  mortgages  at  common  law:  Merritt  v. 
Judd,  14  Cal.  73;  and  the  relations  of  the  parties  are  that  of  mort- 
gagor and  mortgagee:  Button  v.  Sawyer,  5  Wis.  598;  Lewis  v.  Har- 
kins,  23  Wall.  123;  1  Jones  on  Mortgages,  sec.  226. 

The  action  of  appellant  against  Francis  for  a  vendor's  lien  was 
analagous  to  the  proceedings  for  foreclosure  of  a  mortgage. 

The  equitable  doctrine  may  be  considered  thoroughly  established, 
that  the  only  necessary  parties  to  the  latter  action  are  the  mortga- 
gor, mortgagee  and  persons  who  have  acquired  rights  or  interests 
through  them  in  the  mortgaged  premises;  sometimes  also  prior 
incumbrancers  may  be  brought  in  for  the  purpose  of  liquidating  their 
demands.  But  a  person  claiming  adversely  to  the  title  mortgaged 
has  no  interest  in  the  mortgage,  cannot  be  affected  thereby,  and 
should  not  be  made  a  party  to  the  foreclosure  suit.  The  rights  of 
such  a  person  cannot,  except  by  consent,  be  litigated  and  settled  in 
such  proceeding.  .And  a  bill  which  undertakes  to  accomplish  this 
object  is  bad  on  demurrer  for  misjoinder  and  multifariousness:  Dial 
v.  lleynolds,  6  Otto,  310;  Crogham  v.  Minnstal,  58  Cal.  15;  Ban- 
ning V.  Bradford,  21  Minn.  308  and  cases;  Chamberlin  v.  Lyell,  3 
Mich.  549;  Roberts  v.  Wood,  38  Wis.  68. 

A  strong  analogy  alSo  exists  between  the  diction  for  a  vendor's 
lien  and  that  for  specific  performance.  Both  grow  out  of  the  con- 
tract of  purchase,  and  directly  affect  the  same  principal  parties;  the 
object  of  one  is  to  compel  performance  of  a  contract,  that  of  the 
other  is  to  secure  a  lien  upon  the  property  for  the  purchase  money 
payable  under  the  contract,  and  both  are  equitable.  So  far  as  the 
question  now  under  consideration  is  concerned,  we  discover  very 
little  difference  in  principle  between  the  two. 
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But  in  actions  for  specific  performance  the  same  rule  obtains  in 
this  respect  as  in  the  foreclosure  of  mortgages.  **A  mere  stranger 
claiming  under  an  adverse  title  should  not  be  made  a  party :"  1 
Daniels  Ch.  Pr.  230  and  cases  cited;  Lange  v.  Jones,  6  Leigh,  192. 
We  are  of  the  opinion  that  appellant  was  not  obliged  to  make  appel- 
lees parties  to  his  action  for  a  vendor's  lien.  It  is  very  doubtful, 
had  he  done  so,  whether  he  could  have  then  determined  their  rights 
under  the  patent. 

We  observe,  in  passing,  that  action  was  commenced  four  years 

Erior  to  the  adoption  of  our  present  code  of  procedure;  though  per- 
aps  this  fact  in  no  way  affects  the  question. 

The  decree  in  the  vendor's  lien  suit  is  not  entirely  free  from  ambi- 
guity; but  giving  it  the  most  rational  construction,  we  conclude  that 
the  court  intended  therein  to  award  a  lien  upon  the  entire  interest 
passing  from  Way  under  the  title  bond;  the  sale  and  purchase  there- 
under were  evidently  had  upon  the  theory  that  the  decree  actually 
accomplished  this  result.  These  views  accord  with  the  admitted 
averments  of  this  complaint  in  this  case 

It  seems  that  while  McFarland  and  Francis  really  acted  as  trus- 
tees, the  tmst  was  secret  and  the  transactions  were  had  in  their  indi- 
Tidnal  names  and  q^pacities;  the  title  bonds  were  executed  to  them 
as  individuals;  there  does  not  appear  to  have  been  any  declaration 
of  the  trust  or  mention  of  the  beneficiaries  in  writing  or  of  record; 
the  notes  for  purchase  money  even,  were  signed  individually  and 
not  as  trustees. 

The  district  court  may  have  deemed  it  a  proper  case  for  the  appli- 
cation of  the  rule  that,  "If  it  does  not  appear  on  the  face  of  the 
contract  or  otherwise,  that  the  trustees  acted  as  agents,  or  in  a  fidu- 
ciary capacity,  it  is  unnecessary  to  go  beyond  the  terms  of  the  con- 
tract:" 2  Perry  on  Trusts,  sec.  874,  and  oases  cited;  Brown  v. 
Cherry,  56  Barb.  635. 

But  we  are  not  prepared  to  admit  that  appellees  ought  to  be  heard 
upn  this  objection.  Under  any  view  that  can  be  adopted,  Francis 
himself,  had  some  interest'  in  the  title  bonds,  and  this  individual 
interest  passed  to  appellant  under  the  decree  and  purchase.  Sup- 
posing Panels  was  also  acting  as  a  trustee  for  others,  and  that  his 
cestui  que  trust  have  rights  that  were  not  reached  or  affected  by  the 
decree,  the  decree  would  not  entirely  fail  of  effect  on  this  account. 
Neither  Francis  nor  these  beneficiaries  are  here  complaining.  Can 
appellees  be  heard  to  deny  appellant's  right  to  a  judgment  in  this 
action  against  them  on  this  ground?  If  only  the  individual  interest 
of  Francis  was  reaced  by  the  vendors  lien  decree,  the  relation  of 
appellant  to  these  cestvi  que  trust  is  analogous  to  that  of  joint  ten- 
ants; and  as  to  their  title  and  rights  in  the  property  those  of  appel- 
lees are  adverse.  If  the  court  should  order  appellees  to  convey  their 
patent  title  to  appelant,  he  would  hold  the  same  in  trust  for  the 
beneficiaries  of  Francis  to  the  extent  of  their  interests.  They  might 
assert  their  rights,  if  any  they  have,  wheuever  they  deemed  it  advis- 
able so  to  do;  but  we  cannot  conceive  that  appellees  can  be  permit- 
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tecl  to  defeat  appellant's  action  on  the  ground  that  these  benefici- 
aries have  not  hitherto  claimed  and  are  not  now  demanding  in  this 
proceeding  a  recognition  of  their  interests. 

It  is  doubtful  if,  -ander  the  pleadings,  any  necessity  existed  for 
offering  in  evidence  the  decree  awarding  a  vendors  lien,  but  in  any 
event,  there  was  no  error  in  its  admission;  for  unless  rendered 
unnecessary  by  the  pleadings,  it  was  essential  as  a  pre-requisite  to 
the  introduction  of  the  sheriff's  deed,  and  therefore  constituted  the 
*'  introductory  fact"  to  an  important  link  in  the  chain  of  title^upou 
which  appelhmt  relied;  this  decree,  like  the  deed  resting  upon  it, 
was  admissible  for  what  it  was  worth;  the  decree  was  not  intended 
to  conclude  defendants  in  this  action;  no  such  result  could  follow  its 
introduction,  for  defendants  were  neither  parties  nor  privies  to  the 
suit  in  which  it  was  rendered.  The  general  rule  that  judgments  aod 
decrees  are  inadmissible  as  evidence,  except  in  suits  between  par- 
ties and  privies  thereto,  is  not  applicable  to  the  objection  arising  as 
it  does  in  the  case  before  us.  It  was  said  by  Mr.  J  ustice  Strong,  in 
a  case  wh«?re  this  question  arose  under  similar  circumstances,  that 
"  to  reject  the  proof  of  the  decree,  would  be  in  effect,  to  declare  that 
no  title  derived  under  a  decree  in  chancery  was  of  any  validity, 
except  in  a  suit  between  parties  and  privies,  so  that  in  a  suit  by  or 
against  a  stranger,  it  would  be  a  mere  nullity.  It  might,  with  as 
much  propriety,  be  argued  that  plaintiff  was  not  at  liberty  to  prove 
any  other  title  deeds  in  this  suit,  because  they  were  res  inter  aUa 
acta:'  Barr  v.  Gratz's  heirs,  4  Wheaton,  213;  Gregg  v.  Forsythc, 
24  Howp.rd,  179;  1  Wharton's  Evidence,  sec.  821;  Coursin  v.  Pa. 
Ins.  Co.,  46  Pa.  St.  329;  Gassier  v.  Shepman,  35  N.  Y.  533;^Prmee 
V.  Griffin,  1(5  Iowa,  555;  Koogler  v.  Huffman,  1  McCoul,  495. 

Appellant  through  his  purchase  of  the  property  at  the  sale  under 
the  decree  rendered  in  the  vendors  lien  suit,  simply  succeeded  to  tlio 
rights  connected  with  the  interest  conveyed  by  Way  in  the  title 
bond.  It  is  urged  by  counsel  for  appellees  that  by  such  purchase 
appellant  took  nothing;  counsel  says  that  Francis  never  had  a&y 
interest  in  the  realty  either  individually  or  as  trustee,  the  same  being 
a  part  of  the  public  domain  and  therefore  in  the  first  place  no  ven- 
dors lien  could  properly  be  decreed,  and  secondly  no  interest  in  the 
realty  and  improvements  passed  by  the  decree  and  purchase  there- 
under. 

To  this  we  must  answer  that  Francis,  by  his  agents,  had  posses- 
sion of  the  premises,  and  had  expended  upwards  of  twenty  thousand 
dollars  in  permanent  improvements  thereon.  He  was  entitled  upon 
pro])er  proceeding  therefor,  to  a  patent  conveying  the  mill  site;  by 
the  territorial  statutes  any  person  in  the  actual  occupancy  of  public 
lands  belonging  to  the  United  States,  with  one  hundred  dollars  worth 
of  improvements  thereon,  might  maintain  trespass,  ejectment  and 
other  actions  applicable  to  injuries  upon  realty,,  for  wrongful  inter* 
ferences  therewith;  his  interest  therein  was  declared  to  be  trans- 
ferable, and  was  subject  to  sale  under  execution;  as  a  matter  of  fact 
the  interest  of  Francis'  grantor  Way,  was  originally  obtained  by 
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purchase  at  slieriff's  sale.  The  actual  possession  of  Francis  appears 
to  have  continued  to  the  date  of  the  decree.  We  think  under  all 
the  circumstances  of  that  case  that  Francis  had  a  tangible  interest 
in  the  really  as  well  as  the  improvements,  which  was  covered  by  tho 
decree;  although  before  the  decree  was  rendered  the  fee  was 
claimed  adversely  to  him. 

We  now  proceed  to  consider  the  remaining  and  most  difficult 
question  presented  in  this  case. 

Assuming  the  foregoing  conclusions  to  be  correct,  what  is  the  atti- 
tude of  appellant  who  has  succeeded  to  tho  rights  of  Francis,  toward 
appellees;  and  what  are  their  respective  rights  in  connection  with 
the  property  in  controversy.  Appellees,  it  will  bo  borne  in  mind, 
are  Jonas  Myers,  the  patentee,  and  his  grantees. 

It  is  not  disputed  that  all  of  the  appellees,  at  the  time  they  became 
interested  were  fully  aware  of  the  bond  to  Francis  and  of  his  rights 
in  the  mill  property;  so  the  further  discussion  of  this  subject  is  not 
embarrassed  by  any  complication  arising  from  the  interest  of  pur- 
chasers for  valuable  consideration  without  notice  of  the  rights  of 
Francis. 

We  do  not  understand  that  appellant  undertakes  in  this  action  to 
challenge  the  validity  of  the  patent  on  the  ground  of  frauds  upon 
the  government.  This  court  has  held  that  a  patent  which  is  not 
void  upon  its  face  for  irregularities  or  fmuds  in  procuring  the  same, 
can  only  be  impeached  therefor  *  *in  a  direct  ])roceed  ing  to  set  it  aside. " 
Poire  et  al  v.  Leadville  Infr.  Co,  G  Col.  406.  Besides,  this  patent 
covers  one  hundred  and  sixty  acres  of  land  including  the  mill  sito 
and  improvements;  appellant  makes  no  claim  and  would  not  be 
]:eard  to  complain,  as  to  any  other  part  except  the  premises  in 
liiiipute. 

If  we  rightly  comprehend  his  position,  he  does  not  question  the 
validity  of  the  patent;  his  contention  is  that  appellees  held  the  fee 
thereunder  as  trustees  of  a  resulting  trust,  Francis  being  the  benefici- 
ary, and  that  as  the  successor  of  Francis  he  is  entitled  to  a  decree 
compelling  them  to  execute  the  trust. 

It  appears  that  appellees,  with  tho  exception  of  Harriet  Mj-ers, 
\vere  employed  by  Francis  at  one  time  or  another  upon  the  mill 
premises;  and  that  when  the  proceedings  were  renewed  for  patent 
and  the  entry  made,  two  of  them  were  still  in  his  service,  and  were 
acting  as  his  agents  in  possession,  he  being  a  non-resident. 

Appellant  assert,  as  matters  of  law,  that  since  Blackman  and  A. 
^-  Myers  were  the  employees  and  agents  of  Francis,  holding  pos- 
session and  managing  the  property  solely  for  him  as  their  employer 
and  principal,  they  could  not  acquire  and  retain  adverse  title 
thereto;  that,  occupying  this  fiduciary  relation  towards  him,  they 
would  not  be  permitted  to  procure  absolute  title  to  his  estate;  that 
such  title  thereto,  so  procured,  enures  to  his  benefit  by  estoj^pel; 
that  they,  and  those  who  conspired  and  confederated  with  them  to 
obtain  the  patent,  did  so  in  fraud  of  his  rights,  and  that  all  parties 
to  this  conspiracy  are  estopped  by  the  fiduciary  relation  of  Black- 
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man  and  A.  W.  Myers  from  denying  Lis  claim  to  that  portion  of  tlie 
patented  ground  embracing  the  mill  site  and  improvements  con- 
nected theretvith,  and  that,  upon  the  facts  in  this  case,  under  tlie 
foregoing  legal  principles,  appellant,  as  successor  to  the  rights  of 
Francis,  is  entitled  to  a  decree,  as  aforesaid. 

There  is  no  doubt  concerning  the  correctness  of  the  proposition, 
that  '  *no  one  whose  duty  to  another  is  inconsistant  with  his  takinj; 
absolute  title  to  himself,  will  be  permitted  to  purchase  for  himself;" 
that  *  'no  one  can  hold  a  benefit  acquired  by  fraud  or  a  breach  of 
his  duty;"  and  that  title  procured  to  that  which  may  properly  be 
termed  a  trust  estate,  by  the  trustee  or  agent  for  his  own  advantage 
and  against  the  interest  and  without  the  consent  of  his  beneficiary, 
employer  or  principal,  will  be  declared  in  equity  to  be  held  in  tmst 
for  the  latter:  1  Perry  on  Trusts,  sec.  206,  and  cases  cited;  Ewells 
Evans' Agency,  p.  358  and  359  and  cases  cited;  Wharton's  Commen- 
taries on  Agency,  sees.  244  and  241;  Pomeroy's  Equity  Juiisprn- 
dence,  sec.  959;  Ruigo  et  al  v.  Binns  et  als.,  10  Peters,  280;  Thread- 
gill  V.  Pintard,  12  Howard,  38;  Bush  v.  Marshall,  6  Howard,  291. 

Wo  are  disposed  to  hold  with  appellant  that  the  rest  of  appellees 
are  in  no  better  position  than  are  Blackman  and  Myers;  at  the  time 
of  the  renewed  patent  proceedings  they  had  full  knowledge  of  the 
equitable  rights  of  Francis,  which  knowledge  was. obtained  while 
they  were  in  his  employment  upon  the  premises;  with  this  informa- 
tion thus  acquired,  though  no  longer  his  agents,  they  conspired 
with  Blackman  and  Myers  who  were;  and  through  this  conspiracy 
obtained  whatever  interest  they  hold  under  the  patent.  It  would 
bo  a  lame  conclusion  indeed  for  us  to  say  in  a  court  of  equity,  under 
these  circumstances,  they  have  any  greater  rights,  or  any  stronger 
claims  in  connection  with  the  disputed  premises  than  hare  their 
confederates  Blackman  and  Myers. 

W^e  must  pause  here  and  consider  what  effect,  if  any,  the  bond 
or  agreement  giyen  by  Jonas  Myers  to  Francis  had  upon  the  rights 
of  the  parties. 

It  is  conceded  that  that  instrument  was  of  no  binding  force;  it 
was  conditioned  for  the  conveyance  to  Francis  of  title  to  the  quarter 
section  within  thirty  days  after  patent,  upon  payment  by  the  latter 
of  three  hundred  dollars  therefor.  Aside  nom  the  question  of 
fraud,  claimed  to  be  apparent  on  the  face  of  the  instrument,  it  is 
sufficient  to  say  that  it  was  signed  by  but  one  party,  was  without 
any  present  consideration,  and  therefore  a  mere  naked  promise.  It 
could  not,  at  least  until  past  performance  of  the  conditions,  be 
enforced  by  or  against  either  person  mentioned  therein.  It  was 
executed  and  delivered  on  the  tenth  of  June,  1873;  at  that  time  the 
patent  entry  had  not  been  made;  no  deed  to  the  land  had  been 
given  by  Jonas  to  any  person ;  there  is  nothing  to  show  that  Francis 
then  had  notice  of  any  collusion  of  his  agents  IJlackman  and  Myers, 
or  either  of  them,  with  Jonas  in  the  patent  proceedings;  the  agree- 
ment makes  no  allusion  to  the  mill  site  or  improvements,  but  covers 
the  whole  quarter  section  apiilied  for;  in  view  of  the  great  value  of 
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these  improvements  it  appears  reasonable  to  suppose  that  the  three 
hundred  dollars  to  be  paid  was  a  reimbursement  simply  to  Jonas 
for  bis  expenses  in  procuring  the  patent,  and  compensation  for  the 
mrt  of  the  quarter  section  not  claimed  under  the  title  bond  from 
Way;  if  this  transaction  shows  anything  at  all  with  reference 
thereto,  it  is  that  Francis  claimed,  and  Jonas  recognized  and  con- 
ceded the  ownership  of  the  mill  site  and  improvements.  It  could 
hardly  be  possible  that  Jonas  asserted  any  right  to  this  property, 
or  that  Francis  admitted  that  Jonas  had  any  interest  whatever 
therein. 

The  failure  of  Francis  to  comply  with  the  bond  and  pay  the  three 
hundred  dollars,  as  specified  therein,  is  mentioned  by  Myers  in 
testimony,  and  commented  upon  in  argument.  But,  in  our  judg- 
ment, this  is  a  matter  of  no  significance;  for,  in  the  first  place,  he 
was  not  under  obligation  to  do  so;  and,  secondly,  Jonas  had  ren- 
dered it  impossible  to  comply  on  his  part,  by  previously  deeding 
away  .most  of  the  property.  We  do  not  think  this  transaction  bears 
materially  upon  the  interests  and  rights  of  the  parties  to  the  suit. 

In  view  of  all  the  facts  and  circumstances  disclosed  by  this  record, 
and  the  law  bearing  upon  the  various  questions  presented,  our  con- 
clusion is  that  appellees  hold  title  to  the  preoaises  in  dispute  in  trust 
for  appellant.  But  it  appears,  from  the  answer  of  Jonas  Myers,  and 
also  from  the  evidence,  that  when  the  entry  was  made  Francis  was 
indebted  to  Jonas  and  the  other  appellees;  that  such  indebtedness 
aggregated  a  large  sum,  and  was  for  labor  and  services  in  running 
and  operating  the  mill,  and  for  materials  furnished  in  making  im- 
provements upon  the  mill  property.  It  likewise,  in  the  same  man- 
ner, appears  that  the  collusion  in  obtaining  the  patent  was  mainly 
fort^e  purpose  of  securing  the  payment  of  these  demands;  also, 
that  the  sums  contributed  toward  patent  expenses,  and  the  interests 
deeded  by  Jonas  to  the  other  appellees,  were  in  proportion  to  the 
amounts  of  their  respective  claims  against  Francis. 

This  was  not  the  way  for  appellees  to  obtain  security  for  the  pay- 
ment of  their  demands;  their  conduct,  notwithstanding  this  indebt- 
edness, is  considered  in  equity  a  betrayal  of  the  trust  reposed  in 
them;  it  is  not  in  keeping  with  the  scrupulous  regard  for  the 
employer's  interests,  exacted  under  the  fiduciary  relation  existing; 
we  do  not  think  the  gi  ievance  of  appellees  prevents  the  application 
to  this  case  of  the  equitable  doctrines  already  announced.  But  since 
it  palliates  their  offense  greatly  by  furnishing  an  honest  motive,  and 
removing  the  factor  of  intentional  fraud,  we  are  not  disposed  to 
ignore  it. 

It  is  the  duty  as  well  as  the  province  of  a  court  of  equity  to  render 
exact  justice  between  the  parties  before  it  in  each  particular  case,  as 
far  as  such  a  course  is  consistent  with  that  *'  certainty  in  le^al  rules, 
and  security  of  legal  rights,"  which  must  form  tne  basis  of  all 
enlightened  and  stable  jurisprudence. 

The  well  known  maxim  that  he  who  seeks  equity  must  do  equity, 
may  properly  be  invoked  in  deciding  this  question.     It  is  said  that: 
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"Tho  court  of  equity  refuses  its  aid  to  give  the  plaintiff  what  tlio 
law  would  give  him  if  the  courts  of  common  law  had  jurisdictiou 
to  enforce  it,  without  imposing  upon  him  conditions  which  the  court 
considers  ho  ought  to  comply  with,  although  the  subject  of  the  c6ii- 
dition  should  be  one  which  the  court  would  not  otherwise  enforce:' 
Pomeroy's  E(j.  Jurisp.,  sec.  385 

The  conditions  above  mentioned  imposed  upon  the  plaintiff  must 
relate  to  **  something  connected  with  the  subject  matter  of  the  very 
suit  in  controversy:"  /t/.,  sec.  387. 

The*  demands  of  appellees  against  Francis  were  for  labor  done  and 
materials  furnished  upon  the  premises  in  dispute;  their  principal 
object  in  procuring  the  patent  was  to  obtain  security  for  the  pa}- 
men  of  these  debts,  which  grew  out  of  and  are  connected  with  the 
subject  matter  of  the  relief  sought  by  plaintiff.  Were  Francis  him- 
self here  seeking  a  conveyance  of  the  trust  estate,  we  have  noc|pubt 
but  that  a  court  of  equity  would  say  to  him,  *'  You  are  entitled  to 
this  relief  because  of  the  rule  and  the  important  principle  underly- 
ing the  same,  which  prohibits  a  trustee  in  possession  from  procur- 
ing title  to  the  trust  estate  for  his  own  benent;  but  in  this  particular 
case  the  moving  cause  for  this  act  of  your  agents,  was  the  desire  of 
obtaining  security  for  debts  connected  with  the  property,  which  you 
justly  owe  them;  and  while  equity  would  not  in  the  first  instance 
assume  jurisdiction  to  coerce  payment  of  these  debts,  it  will  say 
that  you  must  do  equity  by  paying  them  as  a  condition  of  granting 
you  the  relief  prayed." 

The  equitable  rule  has  been  announced  more  broadly  than  this, 
though  the  correctness  of  the  extension  is  questioned.  It  is  held  that 
where  a  trustee  purchased  land  in  his  own  name,  .but  in  reality  for 
the  benefit  of  his  cestui  que  trust,  and  paid  the  purchase-money  with 
his  own  funds,  the  beneficiary  must,  as  a  condition  in  the  decree  for 
conveyance,  first  repay  Iha  trustee  the  amount  of  other  advances  to 
or  for  him,  not  connected  in  any  luay  with  tlie  property  as  purchased:" 
Pomeroy's  Eq.  Jurisp.,  sjc  392  and  cases;  1  Storey's  Eq.  Juiisp., 
sec.  64  E.  and  cases. 

But  appellant  is  not  in  the  exact  position  Francis  would  occupy 
were  the  latter  plaintiff  in  this  suit. 

It  is  conceded  that  for  upwards  of  six  years  appellees  were  awaro 
of  the  pendency  of  appellants  action  for  a  vendors  lien,  though  they 
were  not  parties  thereto;  during  this  period,  therefore,  they  had 
knowledge  of  his  claim  for  purchase  money  against  the  premises; 
with  this  knowledge  the  only  means  they  adopted  to  obtain  security 
for  their  debts  was  to  procure  the  patent.  Appellants  diligence  in 
proceeding  in  the  proper  manner  to  subject  the  property  to  the  pay- 
ment of  his  claim,  at  least  gave  him  a  right  in  the  nature  of  a  prior 
equity. 

In  view  of  these  and  other  matters  disclosed  by  the  record  we  are 
of  opinion  that  appellant  is  entitled  to  more  consideration  than 
Francis  would  bo  were  he  before  us  in  the  same  attitude.  A.nd  if 
apijcllant  is  willing  to  accept  the  amount  of  the  original  purchase 
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money  found  due  liim  in  the  suit  for  a  vendors  lien  with  interest,  in 
lieu  of  the  conveyance  upon  the  conditions  aforeaaid,  we  are  dis- 
j/osed  to  p;ive  him  the  privilege. 

Counsel  for  appellees  has  entirely  ignored  in  argument  the  rights 
claimed  under  the  tax  deeds;  the  length  of  this  opinion  justifies  us 
in  declining  to  enter  into  a  discussion  of  the  subject;  we  will  therefore 
dismiss  it  with  the  statement,  that  in  our  judgment  no  rights  were 
thereby  acquired  which  interfere  with  the  foregoing  conclusions. 

The  decree  will  be  reversed,  but  we  deem  it  unnecessary  to  re-try 
the  entire  case.  Appellant  may  cause  to  be  taken  proofs  to  estab- 
lish the  amount  of  the  just  demands  of  appellees  against  Francis 
and  McFarland  for  labpr,  etc.,  upon  the  premises,  also  the  amounts 
disbursed  by  them  for  taxes  and  a  fair  proportion  of  the  patent 
expenses;  and  upon  payment  of  the  aggregate  thereof  with  legal 
interest  thereon  within  forty  days  after  such  determination,  he  shall 
lie  entitled  to  a  deed  to  the  premises  in  controversy  as  described  in 
the  decree  for  a  vendors  lien.  Provided  that  if  within  forty  days 
from  the  date  of  remanding  this  cause,  appellant  shall,  in  lieu  of 
compliance  with  the  foregoing  direction,  elect  to  accept  from 
appellees  the  sum  of  two  thousand  nine  hundred  and  fifty  dollars 
found  due  him  in  said  decree,  together  with  legal  interest  thereon 
from  the  date  of  such  decree,  and  also  the  costs  adjudged  to  or  due 
lum  in  that  suit,  then  and'  in  that,  event,  if  appellees  within  forty 
Jays  after  notice  of  such  election  shall  pay  the  same,  they  may 
retain  title  to  the  property  as  it  now  appears  of  record;  failing  to 
make  such  payment  within  the  time  aforesaid  after  notice  of  appel- 
lants election,  appellees  shall  be  deemed  to  have  waived  their  right 
to  retain  title,  and  shall  upon  reimbursement  to  them  of  a  proper 
[Toportion  of  the  patent  and  tax  expenses,  determined  aforesaid, 
and  legal  interest  thereon,  convey  the  same  to  appellant.  The  costs 
of  tbis  appeal  will  be  equally  divided  between  the  parties. 

The  cause  will  be  remanded  with  directions  to  the  district  court 
to  proceed  to  judgment  in  accordance  with  the  views  and  suggestions 
Lerein  expressed.     Beversed. 


Daniels  et  als  v.  Lewis  et  al^, 

FiUd  May  16, 1884. 

Attachment — Distribution  of  Proceeds. — Under  Bection  ll'*  of  the  code  of  civil  pro- 
o  lure  where  more  than  one  creditor  proceedn  against  the  same  debtor  by  attachment,  the 
I*''<*teds  of  the  property  attached  must  be  distributed  among  such  creditors  in  propoition  to 
t^-  respective  amountg  of  their  several  judj'ments. 

The  S^vme. — ^The  words  "rctumetl  to  the  same  term  of  the  court  to  which  they  are 
r  tumable/'  UFed  in  such  section,  Bhould  l)e  i;jterpreted  t«)  moan,  and  to  apply  to  all  writs  of 
-•-t-jchment  which  are  in  fact  returned  to,  at,  or  durini;  the  samo  term  of  court  at  or  during 
^.iiich  they  may  properly  be  returned  after  service  acco.  ding  to  law. 

Appeal    from   a  judgment  of    the   district  court  for  Arapahoe 
county,  entered  in  favor  of  the  defendants.     The  opinion  states  the 

lacis. 
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Benedict  cfi  Phelps,  for  the  appellant. 
J.  L.  Jerome,  for  the  appellees. 

Stone,  J.  The  question  presented  in  this  case  is,  whether  attach- 
ing creditors,  under  our  statute  upon  the  subject,  where  more  than 
one  such  creditor  proceed  against  the  same  debtor,  are  entitled  to 
satisfaction  of  their  judgments  according  to  priority  in  point  of  time 
of  the  service  of  their  writs,  or  to  distribution  of  the  proceeds  of  the 
property  attached  in  proportion  to  the  respective  amounts  of  their 
several  judgments.  The  provision  of  the  statute  under  which  the 
question  arises  are  contained  in  section  116  of  the  code  of  civil  pro- 
cedure. So  much  of  said  section  as  is  pertinent  to  this  controversy 
is  as  follows,  viz:  ''In  all  cases  where  more  than  one  attachment 
shall  be  issued  against  the  same  person  or  persons,  and  returned  to 
the  same  term  of  court  to  which  they  are  returnable,  or  when  a  judg- 
ment in  a  civil  action  shall  also  be  rendered  at  the  same  term  against 
the  defendant,  who  is  the  same  person  and  defendant  in  the  attach- 
ment or  attachments,  the  court  shall  direct  the  clerk  to  make  an 
estimate  of  the  several  amounts  each  attaching  or  judgtpient  creditor 
be  entitled  to  out  of  the  property  of  the  defendant  attached,  either 
in  the  hands  of  the  garnishee  or  otherwise,  after  the  sale  and  receipt 
of  the  proceeds  thereof  by  the  sheriiF,  calculating  such  amount  in 
proportion  to  the  amount  of  their  several  judgments  with  costs,  as 
the  same  will  respectively  bear  to  the  amounts  of  the  sum  received, 
so  that  each  attaching  and  judgment  creditor  will  receive  his  just 
part  thereof  in  proportion  to  his  demand;  the  clerk  shall  thereupon 
certify  the  several  amounts  thereof  to  the  sheriff,  who  shall  pay  over 
to  the  respective  parties  the  several  sums  so  certified,  and  indorse 
such  payments  on  the  respective  executions."    *    *    * 

This  provision  was  first  enacted  by  the  territorial  legislature  in 
1861,  copied  from  a  like  statute  of  the  state  of  Illinois,  and  remained 
upon  our  statute  books  until  the  adoption  of  the  code  of  civil  pro- 
cedure, when  it  was  repealed  along  with  the  old  practice  acts,  but 
was  at  the  same  time  re-enacted  as  section  116  of  the  said  code. 

The  q^uestion  involved  is  one  of  construction  of  the  statute  above 
quoted  m  view  of  our  present  practice  act,  the  point  being  made  by 
plaintiffs  in  error,  that  since  the  civil  code  has  been  changed,  the 
practice  in  respect  to  the  return  of  process,  the  section  in  contro- 
versy is  no  longer  applicable,  and  cannot  be  made  to  conform  to  the 
present  system  of  practice  touching  the  issuance  and  return  of  process. 

Under  our  former  practice,  before  the  adoption  of  the  civil  code, 
the  same  construction  was  put  upon  this  section  by  our  courts 
as  had  been  given  it  by  the  courts  of  Illinois,  from  which  state  we 
adopted  it,  together  with  our  general  practice  act  which  made  the 
writ  of  summons  in  ordinary  civil  actions  returnable  on  the  first 
day  of  the  next  term  of  tlie  court  in  which  the  action  was  com- 
menced (R.  S.  p.  500),  while  under  our  present  practice,  as  estab- 
lished by  the  code  of  civil  procedure,  such  writs  are  not  made 
returnable  on  a  day  certain  of  a  particidar  term*. 
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TFTxile  the  practice  in  this  respect  was  thus  chaDged  by  the  code, 
there  can  be  no  question  that  the  legislature  by  incorporating  this 
provision  of  the  old  attachment  act  into  the  new,  intended  to  con- 
tinne  the  system  of  pro-rating  the  proceeds  in  attachment  cases 
among  creditors  as  under  the  former  practice  in  such  cases.  This 
being  the  unquestioned  legislative  intent,  we  should  seek  to  give 
effect  to  such  intent  if  possible. 

And  it  may  aid  somewhat  in  construing  the  section  so  as  to  effect- 
nate  this  interest,  if  we  bear  in  mind  that  the  change  in  the  prac- 
tice respecting  the  return  of  process,  swept  away  the  former  con- 
struction of  the  provision  in  question,  so  that  it  now  stands  just  as 
though  it  were  a  new  provision  originally  enacted  as  a  part  of,  and 
to  be  construed  in  connection  with,  the  new  system  of  practice. 
We  cannot  give  to  the  word  ** returnable"  the  same  technical 
meaning  as  it  had  under  the  former  practice,  where  it  was  referable 
to  a  specific  "return  day,"  but  there  does  not  appear  to  be  an 
insuperable  difficulty  in  giving  it  a  meaning  properly  conformable 
to  the  intent  and  requirements  of  the  existing  practice  act.  Sec- 
tions 445  and  446  of  the  code  declare  that  **  the  provisions  of  this 
act  shall  be  liberally  construed,  and  shall  not  be  limited  by  any 
rules  of  strict  construction  ;"  and  * '  the  rale  of  the  common  law, 
that  statutes  in  derogation  thereof  are  to  be  strictly  construed,  has 
no  application  to  this  code.  Its  provisions  and  all  proceedings 
under  it,  shall  be  liberally  construed,  with  a  view  to  promote  its 
object,  and  assist  the  parties  in  obtaining  justice."  We  think  the 
case  before  us  is  one  wherein  the  foregoing  rules  of  construction, 
prescribed  by  the  code  for  its  own  interpretation,  are  peculiarly 
applicable.  As  was  said  by  the  court  below,  in  this  case  :  "The 
object  of  the  statute  manifestly  is,  and  always  has  been,  that  cred- 
itors pursuing  the  same  debtor  by  attachment  should  *  *  * 
under  certain  conditions  and  limitations  as  to  time;  prorate  in  the 
proceeds  of  the  property  attached.  Time,  under  the  old  system,  as 
well  as  under  the  new,  was  the  essential  condition  and  limitation. 
The  retumability  of  the  attachment  writs,  and  their  actual  return, 
served  to  limit  the  time  as  to  the  attaching  creditors,  but  creditors 
in  ordinary  civil  actions,  who  obtained  judgments  against  the  same 
debtor  at  the  proper  time,  were  allowed  to  prorate  without  reference 
to  the  retumability  of  their  writa,  and  even  if  their  judgments  were 
rendered  without  summons  at  all,  as  by  confession  or  voluntary 
appearance." 

Mr.  Webster  defines  the  word  "returnable"  to  mean:  first,  capablo 
of  being  returned;  second  (law),  legally  required  to  be  returned 
*  *  *  as  a  writ  returnable  at  a  certain  day;  a  verdict  returnable 
to  the  court." 

Under  the  present  as  well  as  the  former  practice,  writs  are 
required  to  be  returned,  and  are  returnable  to  the  court  issuing  the 
same,  and  where  they  a'-e  capable  of  being  properly  returned  after 
senice  at  or  during  a  term  of  court,  and  are  in  fact  so  returned, 
that  would  seem  to  be  a  substantial  compliance  with  the  conditions 
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of  tbo  section  under  consideration,  for  if  a  writ  is  properly  returned 
lit  or  dnrint^  a  term  of  court,  we  tiiink,  under  tiie  liberal  construc- 
tion, which  by  the  requirements  of  the  code  is  to  be  given  its  pro- 
visions when  necessary  to  effectuate  them,  such  writ  should  be 
regarded  as  returnable  to  that  term. 

It  was  suggested  in  argument  that,  under  the  construction  of  the 
statute,  the  rights  of  creditors  in  many  cases  would  not  be  secured. 
This  may  be  true,  but  that  it  was  also  true  under  the  former  practice 
is  abundantly  illustrated  in  the  experience  of  almost  every  court 
where  that  practice  prevailed.  Several  instances  of  thefee  defects 
in  the  application  of  this  statute  under  the  former  practice  are 
pointed  out  in  the  opinions  of  the  supreme  court  of  Illinois,  where 
questions  arising  upon  the  proper  construction  of  the  law  were 
])assed  upon.  In  the  case  Eucker  et  al.  v.  Fuller,  11  111.,  223,  Mr. 
Justice  Trumbull,  in  delivering  the  opinion  of  the  court,  says: 
'*  Why  the  legislature  should  have  provided  for  an  equitable  distri- 
bution of  the  proceeds  of  attached  j)roperty  among  creditors  whose 
attachments  are  returnable  to  the  same  term,  although  the  judg- 
ments may  be  entered  in  said  attachment  suits  at  different  terms, 
while  a  creditor  in  a  civil  suit  should  not  be  permitted  to  share 
with  the  attaching  creditors,  although  his  suit  may  hav^  been 
pending  at  the  same  time  with  the  attachments,  unless  he  cau 
obtain  judgment  at  the  term  to  which  they  are  returnable,  is  not  for 
the  court  to  inquire.  The  whole  matter  is  one  strictly  of  statutory 
regulation,  and  when  the  legislature  has  clearly  declared  its  inten- 
tion the  courts  have  no  power  to  depart  from  the  plain  language 
and  requirements  of  the  statute  for  the  purpose  of  establishing  as 
they  may  suppose  a  more  equitable  rule." 

Many  other  of  the  Illinois  cases  present  illustrations  of  the  diffi- 
culty in  making  the  law  under  the  old  practice  cover  every  case  which 
claimed  the  same  remedy,  where  some  fell  short  of  its  arbitrary  pro- 
visions. That  our  present  statute  considered  with  respect  to  the 
jiresent  practice,  is  imperfect  and  bungling,  must  be  conceded,  aud 
that  the  defects  may  as  far  as  possible  be  remedied  by  the  next  leg- 
islative assembly,  is  to  be  hoped. 

lb  is  no  easy  matter  to  devise  a  law  which  will  measure  out  exact 
justice  and  provide  for  an  equitable  adjustment  of  the  claims  and 
rights  of  creditors  when  pursuing  a  common  and  often  insolvent 
debtor.  Mechanic's  lien  laws,  bankruptcy  acts,  and  other  like  stat- 
utes, aa  well  as  attachment  laws,  furnish  ample  proofs  of  the  diffi- 
culty in  justly  framing  and  applying  such  laws,  the  iniquities  and 
hardships  arising  out  of  the  law  itself,  and  its  judicial  administra- 
tion, are  matters  that  appeal  to  the  legislature,  and  not  as  a  rule  to 
the  courts  for  relief.  Questions  may  arise  which  we  are  not  called 
upon  to  anticipate  or  decide  in  the  case  now  before  us,  but  consid- 
ering this  case  alone,  we  think  the  pro  rata  provisions  of  the  statute 
can  be  made  operative  under  our  code  practice,  upon  the  construc- 
tion of  the  language  we  are  inclined  to  adopt,  and  we  therefore  hold, 
as  was  held  by  the  court  below,  that  in  this  and  other  similar  cases, 


Sup.  Ct.  Or.  State  v.  Stewart.  223 

the  words  *  *  returned  to  the  same  term  of  the  court  to  which  thoy 
are  returnable,"  should  be  interpreted  to  mean,  and  to  apply  to  ail 
writs  of  attachment,  which  are  in  fact  returned  to,  at,  or  during  the 
same  term  of  court  at  or  during  which  they  may  properly  be  returned 
after  service  according  to  law;  and  the  judgment  of  the  district  court 
is  accordingly  affirmed. 
Judgment  affirmed. 


SUPREME  COURT  OF  OREGON. 
State  v.  Stewart. 

FUed  March,  1883, 

KiD.vAppDTG — Assault  and  Batteby— Once  in  Jeopardy.— An  acquittal  or  conviction  of 
an  assault  and  battery  is  no  brir  to  a  subsequent  prosecution  for  kidnapping,  although  the 
twr»  offences  were  committed  by  the  same  act. 

Ljpeachmext  of  Witness— Laying  Foundation— Hostility.— The  same  foundation 
x'c.->i  be  laid  for  tho  impeachment  of  a  witness,  in  showing  his  declarations  hostile  to  the 
p.is.'ner,  as  in  showing  his  contracUctorjr  statements. 

Appeal  from  a  judgment  of  the  circuit  court  for  Clatsop  county. 
Tlie  opinion  states  the  facts. 

C.  IF.  Fidtan,  for  the  appellant. 

T.  R,  McBride,  district  attorney,  for  the  state. 

By  the  Court,  Lord,  J.  The  defendant  was  indicted,  and  after 
trial,  convicted  in  the  circuit  court  of  Clatsop  county  for  the  crime 
of  kidnapping. 

The  defense  interposed  the  plea  of  a  former  conviction  of  an 
assault  and  battery,  prosecuted  before  a  justice  of  the  peace,  an 
offence  punishable  as  a  misdemeanor.  The  plea  of  a  former  con- 
viction, must  be  upon  a  prosecution  for  the  same  identical  crime; 
s^nd  this  depends  upon  the  principle  that  no  person  shall  be  put  in  * 
jeopardy  twice  for  the  same  offence:  4  Blk.  Com.  336.  "The  test 
IS  not  whether  the  defendant  has  already  been  tried  for  the  same 
act,  but  whether  he  has  been  put  in  jeopardy  for  the  same  offence. 

A  single  act  may  be  an  offense  against  two  statutes;  and  if  each 
statute  requires  proof  of  an  additional  fact  which  the  other  does 
not  an  acquittal  or  conviction  under  either  statute  does  not 
exempt  the  defendant  from  prosecution  and  punishment  under 
the  other:"  Gray,  J.,  in  Morey  v.  Commonwealth,  l03  Mass.  434. 
The  offence  charged  in  the  former  and  in  the  present  case  are  not 
only  distinct,  but  the  evidence  required  to  support  the  one  would 
fall  far  short  of  establishing  the  other,  and  in  such  case,  Mr.  Chitty 
ws:  "It  is  inconsistent  with  reason,  as  it  is  repugnant  to  the  rules 
of  law  to  say,  that  the  offences  are  so  far  the  same  that  an  acquittal 
of  the  one  will  be  a  bar  to  the  prosecution  of  the  other:"  Chit.  Grim. 
Law,  455;  Commonwealth  v.  Boby,  12  Pick.  496. 

5o.  2S— 2 
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It  is  also  objected  that  the  court  erred  in  refu^ng  to  permit 
George  Hill  to  answer  the  question  put  for  the  purpose  of  impeach- 
ing and  showing  the  hostility  of  the  witness,  James  CannoD.  As 
the  object  of  this  proof  was  to  show  hostile  declarations,  the  ground 
of  the  court's  refusal  was  that  the  foundation  therefor  had  not  been 
properly  laid.  The  argument  is  that  the  same  strictness  of  rule  is 
not  observed,  nor  expedient  from  the  nature  of  the  case,  in  show- 
ing hostile  declarations  of  a  witness  for  the  purpose  of  affecting  the 
value  of  his  testimony  as  in  admitting  contradictory  statement  for 
the  same  purpose.  The  object  of  the  proof  is  the  same,  and  the 
same  reason  exists  to  refresh  his  memory  with  the  particular  facts, 
and  affords  him  an  opportunity  for  explanation.  In  Baker  v. 
Joseph,  the  court  say:  **  No  mode  of  ascertaining  the  state  of  feel- 
ings of  the  witness  exists  except  that  disclosed  by  the  declara- 
tions, or  the  acts  of  the  witness  sought  to  be  impeacheil 
by  these  declarations.  The  same  principle  which  assures 
to  the  witness  the  privilege  of  explanation  when  contradictory 
declarations  are  offered,  applies  to  assure  him  the  right  of  explana- 
tion where  declarations  of  hostility  are  sought  to  be*  introduced. 
We  can  see  no  distinction  between  admitting  declarations  of  hostil- 
ity of  the  witness  by  the  way  of  impairing  the  force  of  his  testimony 
and  admitting  contradictory  statement  for  the  same  purpose  ;  for, 
in  either  case,  an  opportunity  should  be  given  the  witness  to  explain 
what  he  said."  1  Wharton  Law  Ev.,  sec.  666  ;  Davis  et  al.  v. 
Franke,  33  Gratt.,  425. 

The  judgment  of  jthe.  court  below  is  affirmed. 

Waldo,  J.,  concurred. 


Knowles  v.  Herbert. 

Filed  March,  ISS3. 

A  Chattel  Mobtgaoe,  until  it  has  been  Foreclosed,  Convets  no  Title  or  interest  in  the 
property  covered  by  it,  except  a  mere  lien  to  the  mortgagee. 

Supplemental  Proceedings  —  Attachment  —  Chattel  Mortoaqe — G abnishee.  — Pn- 
ceedings  supplements  to  execution  are  purely  legal,  and  cannot  be  used  by  the  judgment 
creditor  for  the  purpose  of  enforcing  the  lien  which  the  judgment  debtor  has  by  virtue  of  a 
chattel  mortgage  on  the  property  of  the  garnishee 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas  county, 
entered  in  favor  of  the  defendant.     Tlie  opinion  states  the  facts. 

S.  H,  Uamr^^  for  the  appellant. 
T.  (t.  Owens,  for  the  respondent. 

By  the  Court,  Watsox,  G.  J.  The  facts  in  this  case  necessary 
to  be  stated,  are  briefly  these;  Tony  Ward,  being  indebted  to 
defendant,  T.  G.  Oockrill  &  Co.,  on  the  fifteenth  of  January,  1877, 
gave  his  note  for  eight  hundred  and  twelve  dollars  and  twenty-five 
ceiits,  payable  in  three  months,  with  interest  from  date  at  one  per 
cent,  per  month.     To  secure  the  payment  of  this  note,  Ward  exe- 
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cuted  a  chattel  mortgage  on  certain  articles  of  personal  property 
then  beloncjing  to  him  and  in  his  possession.  Tlie  mortgage*  was 
delivered  the  same  day,  and  properly  recorded  two  days  afterwards. 
Ou  May  25,  1880,  F.  W.  linowles,  the  appellant,  commenced  an 
a.'tion  against  said  defendants,  T.  G.  Cockrill&Co.,  and  the  defend- 
ants. Strum  &  Co.,  to  recover  the  sum  of  eight  hundred  and  ninety  one 
dollars  and  thirty  one  cents  and  interest,  and  caused  the  debt  due 
from  Ward  to  T.  G.  Cockrill  &  Co.,  upon  said  note  to  be  attached 
in  said  action,  May  27,  1880.  Ward's  certificate  to  the  notice  served 
u}H)n  him  in  the  attachment  proceeding  was  as  follows:  *'  I  have  no 
property  in  my  possession  belonging  to  or  secured  to  T.  G.  Cockrill 
it  Co.,  1  owe  him  personally  one  thousand  dollars  or  thereabouts." 
The  defendants  in  the  action  brought  by  Knowles  were  non?resi- 
dents,  but  service  was  made  by  publication,  and  judgment  was 
obtained  against  them  by  default  on  May  *i5,  1881,  for  the  sum  of 
nine  hundred  and  ninety-eight  dollars  and  twenty-six  cents  and  costs; 
and  it  was  further  ordered  by  the  court  that  execution  issue  therefor, 
and  that  the  debt  so  attached  be  collected  and  applied  in  satisfaction 
of  said  judgment.  Ward  continued  to  be  the  owner  and  to  hold  pos- 
session of  the  property  until  October  1,  1881,  when  he  sold  an  undi- 
vided one-half  interest  for  three  hundred  and  seventy-five  dollars  to 
tlie  garnishee.  Joseph  Herbert.  They  afterwards  remained  in  posses  • 
sion  together  as  partners  lintil  February  17,  1882,  when  Ward,  for 
the  consideration  of  six  hundred  dollars,  sold  all  his  remaining  inter- 
est in  the  property  to  Herbert,  and  delivered  the  possession  to  him. 
Herbert  afterwards,  on  the  twenty-third  day  of  the  same  month, 
mortgaged  the  property  to  A.  W.  Border  to  secure  the  payment 
of  four  hundred  dollars  due  from  him  to  Border.  On 
the  twenty-eighth  day  of  the  same  month  execution  was  issued 
en  said  judgment,  and  on  the  first  of  March,  1882,  the  sheriff 
demanded  from  Ward  the  amount  admitted  by  him  to  be  due,  in 
his  certificate  before  mentioned,  to  T.  G  Cockrill  &  Co.,  to  bo 
applied  on  said  execution.  Ward  refused  to  make  any  payment, 
and  on  the  first  day  of  April  succeeding  the  sheriff  served  said 
execution  on  Herbert,  the  garnishee  herein,  by  delivering  him  a 
certified  copy  of  the  same,  together  with  a  notice  specifying  that  all 
property  in  his  j^ossession  belonging  to  T.  G.  Cockrill  &  Co. ,  and 
Tony  W  ard,  or  either  of  them,  and  particularly  the  property  men- 
tioned in  the  chattel  mortgage,  was  levied  upon  under  said  execu- 
tion. Herbert  answered  denying  the  possession  of  any  property 
helongin^  to  either  of  said  parties,  T.  G.  Cockrill  &  Co.,  or  Tony 
^ard.  Upon  Herbert's  examination  in  the  proceedings  supple- 
mental to  execution,  provided  for  in  title  2  of  chap.  3  of  the  code 
of  civil  procedure,  before  the  court,  the  foregoing  facts  appearing, 
he  was  discharged  with  judgment  for  his  costs,  and  hence  this 
apj^eal. 

The  statement  of  the  case,  in  our  opinion,  conclusively  demon- 
strates the  correctness  of  the  decision  below.  The  property  was 
neither  Ward's  nor  T.  G.  Cockrill  &  Co.'s  when  the  execution  was 
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served  on  Herbert,  the  garnishee  and  respondent.     It  had  not  been 
attached.     It  was  Herbert's  property  absolutely,  subject  only  to 
the  chattel  mortgage  lien.     That  lien  had  not  been  foreclosed,  and 
it  is  conceded  in  the  argument  for  appellant  to  be  the  settled  law  in 
this  state  that  a  chattel  mortgage,  until  it  has  been  foreclosed,  con- 
veys no  title  or  interest  in  the  property  covered  by  it,  except  a 
mere  lien  to  the  mortgagee.     But  it  is  strenuously  contended  by 
counsel  for  the  appellant  that  the  mortgage  lien  jnay  be  enforced  in 
this  iDroceeding  in  favor  of  the  execution  creditor,  and  that  to  this 
extent  the  proceeding  should  be  treated  as  a  suit  to  enforce.    But 
^vhile  the  forms  of  actions  are  abolished,  and  the  pleadings  allow- 
able on  either  side  prescribed  by  the  code,  the  essential  distinctions 
between  the  respective  jurisdictions  of  law  and  equity  have  not 
been  abrogated;  and  it  makes  no  diflferenco  that  both  are  adminis- 
tered in  the  same  courts.     That  the  proceeding  supplemental  to 
execution ,  under  our  code,  is  purely  at  law,  can  admit,  we  think,  of 
no  serious  question.     Not  only  so,  but  it  is  statutory  and  limited  to 
a  particular  object  and  a  particular  mode  of  investigation,  which, 
it  seems  entirely  safe  to  say,  cannot  by  any  possible  construction 
bo   held   to  emorace  any    equitable    jurisdiction  of    a  nature  so 
important  as  that  claimed  by  appellant's  counsel.     If  by  force  of 
the  levies  under  the    attachment  and    execution,   the    appellant 
acquired  any  right  to  enforce  the  mortgage  security  against  Herbert 
and  Border,  as  incident  to  the  debt  levied  upon,  he  must  proceed 
to  foreclose  it,  as  the  original  holders  would  have  been  compelled 
to  do,  and  cannot  be  awarded  such  relief  in  this  proceeding.     The 
judgment  of  the  circuit  court  is  affirmed. 
Judgment  affirmed. 


Albany  and  Santiam  Water  Ditch  or  Canal  Co.  v.  Crawford. 

Filed  May  10,  ISS4. 

Deed  when  a  Mortgage— Parol  Evidence. — A  deed  absolute  on  its  face  may  be  shown 
by  parol  evidence  to  luive  been  intendetl  as  a  iin)rtj,'c".{,'e.  Such  evidence  must  be  clear  ar.  i 
Hatisfcictory,  and  HufHcient  to  overcome  the  presumption  that  the  instrument  is  what  it  \y^:- 
porta  to  be. 

Evidence  Reviewed,  and  the  Deed  in  Question  held  not  to  be  a  moxts^age. 

Appeal  from  a  judgment  of  the  circuit  court  for  Linn  county, 
entered  in  favor  of  the  defendant. 

Powell  &  Bilyeia,  and  Bonham  &  Ramsey^  for  the  appellant. 
Flinn  &  Chamberlain,  and  B.  S.  Strahan,  for  the  respondent. 

By  the  Court.  Watson,  C.  J.  This  is  a  suit  in  equity  to  have  a 
deed  absolute  on  its  face  declared  a  mortgage,  in  accordance  with 
an  alleged  intention  of  the  parties. 

The  deed  was  executed  April  21, 1876,  and  the  complaint  was  £lc(l 
April  4,  1881.     All  the  property  of  tho  appellant,  both  real  urA 
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persona],  inclading  The  Albany  and  Santiam  Water  Ditch  or  Canal, 
with  its  right  of  way,  water  privileges,  etc. ,  several  small  tracts  of 
hind,  and  a  boat  called  **Ked  Jacket,"  situated  in  Linn  countv,  is 
covered  by  the  deed.  Possession  accompanied  the  execution  of  the 
deed  to  respondent.  He  paid  thirty-three  thousand  nine  hundred 
(lollars.  Appellant  claims  that  this  was  a  loan  merely,  and  that 
the  deed,  although  absolute  in  terms,  was  only  intended  as  a  mort- 
gage.    ^  . 

This  is  disputed  by  the  respondent,  who  insists  that  the  transac- 
tioa  was  in  fact  what  on  its  face  it  purports  to  be,  an  absolute  and 
unqualified  sale.  This  seems  to  us  the  only  material  issue  in  the 
case.  And  it  is  one  of  fact  simply,  to  be  determined  by  the  evidence 
in  the  record.  There  is  no  controversy  over  the  proposition  of  law 
involved  in  the  very  institution  of  the  suit  itself,  that  a  deed  abso- 
lute in  terms  may  be  shown  by  parol  evidence  to  have  been  intended 
as  a  mortgage  in  a  court  of  equity,  and  such  intention  preserved  and 
effectuated.  But  the  evidence  to  justify  this  interposition  should  be 
clear  and  satisfactory :  2  Whart.  Ev.  1032. 

The  presumption  is  that  the  transaction  was,  in  fact,  an  absolute 
conveyance,  just  as  it  appears  from  the  face  of  the  deed  to  have 
l)een,  and  it  is  one  of  no  little  weight  either.  The  great  amount 
of  evidence  in  the  case  renders  any  detailed  examination  impracti- 
cable, as  it  certainly  would  be  unprofitable.  A  general  analysis  is 
all  that  will  be  attempted. 

A  noticeable  feature  of  the  appellant's  case  is  the  entire  absence 
of  any  direct  evidence  of  the  alleged  agreement  by  the  respondent 
to  loan  it  the  money  and  take  the  deed  for  his  security.  Not  a  single 
witness  has  testified  to  a  personal  knowledge  to  such  fact  or  named 
the  party  making  such  an  agreement  with  Crawford  on  behalf  of  the 
company.  Here  was  a  large  corporation  engaged  in  an  extensive 
HiiJ  costly  enterprise  with  its  capital  stock  of  thirtv  thousand  dollars 
all  paid  up  and  expended  in  the  prosecution  oi  the  work  and  an 
indebtedness  of  thirty-three  thousand  dollars  incurred  in  completing 
it  still  hanging  over  it,  a  board  of  seven  directors  and  a  large  mem- 
bership of  stockholders  deeply  interested  in  the  company's  afTairs, 
and  most,  if  not  all,  residing  in  tte  immediate  vicinity  of  the  com- 
pany's principal  office  or  place  of  business  at  Albany,  Linn  county, 
tliis  state,  and  yet  not  a  particle  of  direct  testimony  as  to  the  allecjed 
agreement  on  Crawford's  part  that  is  to  convert  the  deed  absoluto 
on  its  face,  and  including  all  the  company's  property  into  a  mort- 
gJige.  Every  one  of  the  directors,  save  D.  M.  Thompson,  who  had 
deceased  when  the  testimony  was  taken,  and  a  majority  of  th^stock- 
liolders  have  testified  in  the  case,  but  not  one  of  the  whole  number 
attempts  to  give  the  time  or  parties  when,  where,  or  with  whom 
Crawford  entered  into  the  alleged  agreement. 

The  only  proof  the  company  offers  ui)on  this  vital  issue  consists 
^f  declarations  made  by  Crawford,  and  the  '* understanding"  the 
indi\'idual  members  of  the  company  had  as  to  the  character  of  the 
transactions  at  the  time,  and  the  opinion  of  tho  witnesses  as  to  the 
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''general  understanding''  of  the  company  at  the  time  in  respect  to 
the  matter. 

Luther  Elkins  is  the  only  witness  for  the  company  who  testifies  to 
declarations  made  by  Crawford  before  the  sale.  The  precise  bear- 
ing and  real  value  of  his  testimony  cannot  be  properly  estimated 
without  a  brief  reference  to  previous  events  leading  up  tne  sale  and 
disclosing  its  inducements,  as  well  as  his  subsequent  conduct. 

The  company  was  incorporated  Januaiy  28,  1871,  for  the  purpose 
among  others  of  constructing  and  operating  the  water  ditch  or  caual 
described  in  Crawford's  deed.  This  work  was  completed. in  1874, 
but,  as  already  stated,  leaving  the  company  largely  in  debt.  About 
twenty-two  thousand  dollars  of  this  indebtedness  was  held  by  six  or 
seven  of  the  stockholders,  of  whom  Elkins  was  one,  and  was  secured 
by  mortgage  on  the  ditch  and  other  property  of  the  company.  In 
1873,  and  again  in  1875,  the  company  sought  to  raise  the  necessary 
funds  to  liquidate  this  indebtedness  oy  increasing  the  amount  of  its 
capital  stock,  but  apparently  without  avail.  On  January  11,  1676, 
the  board  of  directors  ordered  a  meeting  of  the  stockholders,  called 
for  February  25,  ensuing,  to  consider  a  proposition  to  sell  the  prop- 
erty to  pay  such  indebtedness,  divide  any  surplus,  and  dissolve  tno 
corporation.  The  stockholders  met  accordingly,  and  by  a  vote  of 
one  hundred  and  twenty-two  to  two  authorized  the  sale,  but  requir- 
ing that  it  should  be  at  public  auction,  and  upon  four  week's  notice. 
Before  taking  the  action,  however,  the  meeting  rejected  this  propo 
sition  by  Elkins  to  accept  additional  subscriptions  to  the  capital 
stock,  upon  certain  designated  terms,  and  to  issue  and  sell  bonus  of 
the  company,  secured  by  a  first  mortgage  on  its  property,  to  raise 
the  necessarv  funds  to  meet  its  obligations. 

The  board  of  directors  therefore  gave  notice  of  the  sale  by  pub- 
lication for  four  weeks  in  "The  State  Bights  Democrat,"  a  weekly 
newspaper  published  at  Albany,  and  fixed  the  time  at  1  p.  M.,  April 
15,  1876.  At  this  sale  the  directors  and  stockholders  were  gene- 
rally present.  Crawford  did  not  make  his  appearance  until  about 
three  o'clock,  and  the  property  was  not  offered  until  his  arrival. 
Elkins  says  that  Crawford  came  to  the  court-house  where  the  sale 
had  been  advertised  to  take  place  about  half  past  three  o'clock,  and 
seeking  him  out,  told  him  he  desired  to  talk  with  him-  That  they 
walked  back  ii;ito  the  court-house,  behind  the  stair-case  together, 
and  Crawford  then  told  him  he  was  about  to  loan  the  company  a 
sufiScient  amount  of  money  to  pay  the  debts,  and  asked  him  what 
amount  the  company  owed.  That  he  told  him  upwards  of  thirty 
thousand  dollars,  perhaps  thirty-two  thousand  or  thirty-three  thou- 
sand, but  he  could  not  tell  him  precisely — it  might  be  a  little  more 
or  a  little  less.  That  Crawford  repeated  that  ho  had  agreed  to  loan 
the  company  money  necessary  to  pay  its  debts;  that  the  time  was 
five  years,  and  as  much  longer  as  the  company  desired — to  keep  it 
as  long  as  ho  lived,  for  that  matter.  That  ho  further  said  the  ditch 
and  property  wore  to  bo  turned  over  to  him  as  security,  and  he  was 
to  have  the  income  to  pay  his  interest,  and  that  the  company  wore 
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his  old  friends  and  neighbors,  and  had  done  a  great  work,  both  for 
Albany  and  the  whole  country,  and  he  would  sooner  they  should 
have  the  money  than  others.  That  Crawford  said  just  as  they  were 
about  to  separate,  if  he  bid  upon  the  property  at  all  he  would  bid 
it  in  for  the  company,  and  that  upon  that  agreement  he  went  with 
Crawford  to  the  door,  and  in  a  few  minutes  the  property  was  put  up 
for  sale  and  bid  off  by  Crawford. 

This  is  the  only  declaration  by  Crawford  operating  as  an  admis- 
sion of  an  agreement  by  him  to  loan  the  money  bid  at  the  sale  to  the 
company,  and  .take  the  deed  as  a  security  for  its  repayment,  made 
prior  to  the  sale,  that  the  company  has  offered  any  evidence  to  prove. 

Crawford  denies  having  any  conversation  whatever  with  Elkins 
before  the  sale,  and  upon  this  point  he  is  strongly  corroborated  by 
Allen  Parker,  a  director  of  the  company,  who  was  also  present  at 
the  sale. 

Bat  Crawford  admits  that  he  did  talk  with  Elkins  after  the  sale, 
and  told  him  if  he  formed  a  new  company  and  could  not  dispose  of 
all  the  stock  he,  Crawford,  would  sell  them  the  property  and  take 
five  thousand  dollars  of  the  stock  in  the  new  company. 

Elkins,  himself,  bid  thirty-three  thousand  eight  hundred  dollars 
on  the  property,  or  within  one  hundred  dollars  of  the  price  at  which 
it  was  knocked  off  to  Crawford. 

J.  F.  Backensto,  a  director  of  the  company  at  the  time,  and  one  of 
its  most  important  whnesses  in  this  suit,  says  that  Elkins  came  to 
him  after  Crawford  had  made  his  last  bid,  and  asked  him  if  that 
would  coyer  the  debts.  And  that  upon  his  replying  that  ^'  it  would 
and  more  too,"  Elkins  smiled  and  said,  '^  that  is  all  I  want."  Jason 
Wheeler,  also  a  director,  but  a  witness  for  Crawford,  says  that 
Elkins  asked  him  during  the  sale  if  he  thought  Crawford  would  give 
any  more.  That  if  he,  Wheeler,  thought  so,  he,  Elkins,  would  raise 
him  another  hundred.  That  he  told  him  that  he  might  try,  as  Craw- 
ford might  bid  higher,  but  Elkins  concluded  not  to  do  so,  giving  as 
his  reason,  that  Crawford  might  let  him  take  the  property  and  that 
would  ruin  him,  as  he  could  not  raise  the  money  to  pay  for  it.  Now 
it  is  plain  from  the  testimony  of  Elkins  himself,  that  if  any  loan 
was  contemplated  by  any  one  at  the  time  of  this  alleged  conversa- 
tion with  Crawford,  that  no  amount  had  been  settled  upon.  If  he 
is  to  be  credited,  Crawford  designed  to  advance  only  money  enough 
to  pay  off  the  debts  which  he  then  and  there  informed  him  amounted  to 
from  thirty  thousand  to  thirty-three  thousand  dollars,  possibly  a  little 
more  or  less.  Yet  Crawford  is  not  shown  to  have  manifested  any  sur- 
prise at  finding  Elkins  bidding  against  him  and  offering  eight  hun- 
dred dollars  more  for  the  property  himself  than  he  had  only  a  few 
minutes  before  told  Crawford  would  be  sufficient  to  pay  all  the  debts. 
He  promptly  raises  Elkins  one  hundred  dollars  more,  although  he 
must  have  &nown  or  believed,  if  Elkins  testimony  is  to  be  taken 
without  any  allowance  that  he  was  loaning  the  company  nine  hun- 
dred dollars  to  pay  its  debts  with,  more  than  would  be  necessary  for 
<he  purpose. 
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It  appears  that  J.  H.  Foster  and  A.  B.  Morris,  also  stockholders, 
were  p'^esent  at  the  sale  and  bid  upon  the  property. 

The  company's  own  witnesses,  IBackensto  and  thillip  Baltimore, 
say  they  supposed  all  these  bids  by  Elkins,  Foster  and  Morris,  were 
made  in  the  interest  of  the  company  and  to  prevent  a  sacrifice  of 
the  property.  And  this  is  the  only  reasonable  explanation  of  the 
circumstance.  But  if  Crawford  was  simply  advancing  the  money  he 
bid  upon  the  property  as  a  loan  to  the  company,  such  a  precaution 
wouhl  seem  entirely  needless.  Nor  is  there  any  explanation  as  to 
the  disposition  of  the  surplus  realized  by  the  company  on  Craw- 
ford's bid  over  the  amount  needed  for  the  payment  of  its  debts. 

But  Elkins'  object  in  bidding  and  consequently  his  understanding 
of  the  transaction  at  the  time,  is  clearly  shown  by  the  testimony  of 
Backensto  and  Wheeler  as  to  what  he  said  to  them  during  the  sale, 
which  has  already  been  adverted  to.  He  had  an  interest  in  the 
company's  property,  selling  for  the  highest  price  obtainable,  both  as 
a  joint  holder  of  the  mortgage  upon  it  and  as  a  stockholder.  Ho 
owned  fifteen  shares  according  to  his  own  testimony.  And  he  bid 
against  Crawford  just  as  long  as  he  dared,  to  advance  his  own  inter- 
ests. But  this  is  not  all.  On  April  twenty-seventh,  just  twelve 
days  after  the  sale  to  Crawford,  Elkins  commenced  a  suit  against 
him  and  the  directors  of  the  company,  as  a  stockholder,  to  set  tho 
sale  aside  for  fraud  and  collusion  between  him  and  a  portion  of  the 
directors  detrimental  to  the  interests  of  the  company  and  tho  rights 
of  tho  stockholders.  In  the  complaint  in  such  suit,  which  Elkins 
himself  verified,  there  is  not  a  word  indicative  of  any  belief  on  his 
part  that  Crawford  had  loaned  the  monev  bid  by  him  at  the  sale  and 
taken  the  deed  as  a  security.  And,  although  that  suit  was  with- 
drawn by  Elkins,  it  was  not  until  after  the  board  of  directors,  at  a 
meeting  held  October  14,  1876,  had  adopted  a  resolution  making 
provision  for  a  final  settlement  between  the  company  and  himself 
one  of  tho  conditions  of  which  was  that  he  should  withdraw  the  snit 
and  *' ratify  and  consent  and  confirm  the  sale  mentioned  in  said  suit 
made  by  the  said  company  to  John  A.  Crawford."  Elkins  complied 
with  a  largo  portion  of  this  requirement  on  the  next  day,  as  appears 
by  an  entry  on  tho  margin  of  the  company's  record,  showing  tho 
confirmation  of  tho  sale  by  the  board  of  directors,  as  follows  : 

**  I,  Luther  Elkins,  one  of  the  stockholders  of  the  Albany  and 
Santiam  Water  Ditch  or  Canal  Company,  hereby  ratify,  approve  and 
confirm  this  sale  to  John  A.  Crawford  of  the  property  of  the  said 
company,  made  on  the  15th  day  of  April,  1876,  to  said  John  xi. 
Crawford,  for  the  sum  of  thirty-three  thousand  nine  hundred  dol- 
lars, and  hereby  expressly  waive  and  withdraw  all  objection  that  I 
had  or  may  have  thereto.  Attest,  October  15th,  1876.  (S'd,)  L. 
Elkins."  April  22,  1876,  Allen  Parker,  Frank  Parton  and  Lawi-eiice 
Flinn,  filed  articles  of  incorporation  in  the  clerk's  office  of  Linn 
county  under  the  name  of  Tho  Albany  and  Santiam  Canal  Company. 
One  object  expressed  in  the  articles  was  the  purchase  of  tho  ditch 
or  canal  from  Crawford,  and  its  operation  both  as  a  ditch  and  canal. 
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The  capital  stock  was  fixed  at  thirty-four  tliousand  dollars.  Park(  r 
and  Flinn  at  least  were  members  of  the  old  compauj'.  At  a  F.ubsc- 
qaent  meeting  of  the  board  of  directors  of  the  old  company,  Octo- 
ber 3,  1876,  a  committee  was  appointed  to  wait  on  Crawford  and 
ascertain  upon  what  terms  he  would  dispose  of  the  property  described 
in  his  deed  from  the  company.  To  this  committee,  composed  of  J. 
H.  Foster  and  D.  M.  Thompson,  since  deceased,  Crawford  delivered 
a  written  proposition,  which  was  reported  to  the  board.  In  this  ho 
agrees  to  sell  the  property  to  any  new  company  "formed  or  to  bo 
formed  "  out  of  the  membership  of  the  old  company  with  a  capital 
stock  of  not  less  than  thirtv-four  thousand  dollars,  for  the  sum  of 
thirty-four  thousand  dollars,  and  if  necessary  take  four  thousand 
dollars  of  the  stock  himself,  but  required  the  whole  amount  of  capi- 
tal stock  to  be  subscribed  within  six  months  from  the  date  of  the 
proposition. 

Another  company  was  incorporated  December  31,  1877,  by  Jason 
Wheeler,  J.  H.  Foster  and  Luther  Elkins,  all  members  of  the  old 
company,  under  the  name  of  "The  Albany  and  Santiam  Canal  Com- 
pany." One  of  its  objects  was  the  purchase  and  operation  of  the  samo 
property.     Its  capital  stock  was  thirty-five  thousand  dollars. 

It  also  appointed  a  committee  consisting  of  Wheeler  and  Elkins, 
two  of  the  directors  at  the  first  meeting  of  the  board  to  solicit  a 
proposition  to  sell  the  property  to  such  new  cotopany  from  Crawford. 
This  committee  made  a  written  report  to  the  board  of  directors, 
March  7,  1878,  to  the  effect  that  Crawford  would  sell  and  convey  to 
the  new  company,  for  thirty-five  thousand  dollars,  ten  per  cent,  down 
and  the  balance  in  nine  equal  semi-annual  payments,  bearing  ten  per 
cent,  per  annum  interest.  A  resolution  was  at  once  passed  accept- 
ing the  proposition,  and  the  president  and  secretary  ordered  to  col- 
lect ten  per  cent,  of  subscriptions  for  capital  stock  and  to  issue  cer- 
tificates to  those  paying  in  full.  But  nothing  more  seems  to  have 
been  done.  The  course  pursued  by  the  old  company  on  October  J^, 
1S76,  as  well  as  that  adopted  by  the  new  company  on  March  7, 1S78, 
plainly  contradict  the  claim  now  set  up  by  the  former,  that  the  trans- 
action of  April  15,  1876,  was  a  mortgage  and  not  a  sale.  If  it  Lad 
been  a  mortgage,  the  old  company  would  certainly  have  been  awaro 
of  the  fact  at  that  time,  and  would  have  known  just  what  it  liad  to 
(b  to  redeem  without  sending  a  committee  to  Crawford  to  find  out. 
And  the  board  of  directors  of  the  new  company,  including  Elkins 
and  C.  P.  Burkhart,  another  important  witness  for  the  old  company 
in  this  suit,  with  all  the  knowledge  they  must  be  charged  with  of 
the  rights  of  the  old  company  in  the  property  of  the  transaction  of 
April  15,  1876,  was  not,  in  fact,  an  absolute  sale,  can  hardly  justify 
theur  conduct  in  trying  to  obtain  the  legal  title  from  Crawford,  when 
they  knew  the  equitable  title  was  still  in  the  old  company. 

And  it  is  not  a  little  remarkable  upon  appellant  s  theory,  that 
Crawford  should  not  only  dictate  his  own  terms  of  sale  and  convt  y- 
ance,  but  be  solicited  to  do  so  by  the  old  company  within  the  period 
of  six  months  from  the  original  transaction. 
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And  it  18  to  be  observed  that  in  no  instance  does  Crawford  agrco 
to  sell  or  convey  to  the  old  company.  It  is  always  to  a  new  com- 
pany formed  out  of  the  membership  of  the  old.  As  he,  in  each 
instance,  proposed  to  let  the  property  go  on  credit  to  a  great  extent, 
and  at  one  time  to  even  take  a  large  share  of  capital  stock  if  found 
necessary,  it  is  probable  he  was  not  entirely  satisfied  with  the  form 
or  membership  of  the  old  company,  or  was  apprehensive  that  some 
difficulty  might  still  arise  out  of  some  of  its  past  transactions,  which 
could  not  be  foreseen  and  provided  against.  But  whatever  may  have 
been  his  reasons,  his  conduct  on  both  these  occasions  clearly  indi- 
cate his  determination  not  to  sell  or  convey  to  the  old  company,  the 
only  party  entitled  to  it,  upon  the  hypothesis  of  the  deed  having 
been  intended  as  a  mortgage. 

But  no  reasop  whatever  is  shown  for  adopting  this  circuitous^ 
clumsy,  expensive  and  uncertain  jnode  of  mortgaging  the  property, 
if  a  mortgage  really  was  intended. 

There  were  no  advantages  in  it  if  that  was  the  true  character  of 
the  transaction  for  either  Crawford  or  the  company,  to  counterbal- 
ance the  inconvenience  and  expense  attending  it.  Several  members 
of  the  company,  both  directors  and  stockholders,  at  the  time  of  the 
sale  to  Crawford,  have  testified  that  it  was  their  understanding,  and 
that  if  the  company,  at  the  time  that  Crawford  was  to  loan  the  money 
needed  to  pay  the  d^ts  of  the  company,  and  take  a  deed  of  its 
property  as  security,  and  that  the  sale  to  Crawford  was  merely  in 
execution  of  such  agreement. 

An  equal  number,  at  least,  of  the  directors  and  stockholders,  with 
the  same  interests  and  opportunities  for  knowledge  on  the  subject, 
have  testified  that  they  had  no  such  understanding,  and  that  no  such 
.understandihg  on  the  part  of  the  company  ever  existed,  and  that 
they  never  heard  of  such  a  thing  prior  to  the  sale,  but,  on  the  con- 
trary, supposed  the  sale  absolute  and  to  be  so  understood  by  all. 

But  sucn  an  understanding,  no  matter  how  general,  with  members 
of  the  company  or  even  with  the  company  itself,  nor  how  clearly 
proved,  would  not  establish  any  agreement  on  Crawford's  part.  It 
has  not  been  shown  nor  is  it  claimed  on  the  part  of  the  company 
that  Crawford  had  any  direct  communication  with  the  board  of 
directors  on  the  subject. 

He  is  not  shown  to  have  been  present  at  any  meeting  of  the  board 
of  directors  or  of  the  stockholders,  nor  is  there  one  word  in  the 
record  of  the  proceedings  of  any  such  meeting  indicating  that  a 
proposition  by  Crawford  to  loan  the  Company  money  to  pay  its  debts 
was  ever  made. 

Nor  is  there  any  oral  testimony  in  the  case  tending  to  show  that 
such  a  proposition  was  ever  officially  considered  and  acted  upon  at 
anv  such  meeting. 

It  is  intimated,  however,  in  the  evidence  of  some  of  the  wit- 
nesses for  the  company,  who  testify  to  the  existence  of  such  an 
understanding,  and  as  accounting  for  i£,  that  the  arrangement  waa 
made  with  Crawford  through  a  committee  appointed  by  the  board 
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of  directors  for  the  purpose.  The  appointment  of  such  a  commit- 
tee is  certain,  and  its  composition  is  not  questioned.  It  consisted 
of  J.  H.  Foster  and  D.  M.  Thompson.  Foster  is  a  witness  in  the 
case  and  his  testimony  is  that  Crawford  flatly  refused  to  make  any 
loan  whatever  to  the  company.  Thompson,  as  already  stated,  died 
without  having  given  his  testimony  in  regard  to  the  matter.  Yet 
Allen  Parker,  a  director  at  the  time,  testifies  that  he  was  present 
when  this  committee  reported  to  the  board  of  directors,  and  that 
they  only  stated  that  Crawford  might  bid  on  the  property  if  offered 
for  sale,  but  they  were  not  positive  even  as  to  that,  it  was  only  their 
supposition. 

Crawford's  testimony  on  this  point  is  fully  corroborated  by  that 
of  Foster  and  Parker.  There  is  no  evidence  to  the  contrary.  And 
as  this  committee  is  the  onlv  agency  on  the  part  of  the  company 
suggested  by  its  counsel,  through  which  the  alleged  agreement 
between  Crawford  and  itself  for  the  loan  of  the  money  to  pay  its 
debts  could  have  been  entered  into,  the  conclusion  is  irresistable 
that  no  such  agreement  was  ever  made.  Counsel  for  the  company 
argue  that  the  existence  of  a  general  impression  among  members  of 
the  company  that  Crawford  was  going  to  loan  it  the  money  needed 
to  pay  the  debts,  denotes  that  an  agreement  had  been  entered  into 
for  the  purpose.  It  would  not  be  admissable  as  legal  evidence  in  a 
case  like  the  present,  certainly,  yet  as  a  logical  deduction  purely  it 
mi^ht  be  entitled  to  some  consideration. 

mt,  even  on  the  latter  basis,  it*  would  be  necessary  to  determine 
accurately  what  the  term  company  signifies  in  this  connection. 
Does  it  stand  for  the  company  itself  in  its  corporate  character, 
or  merely  for  the  aggregate  of  its  individual  members?  The 
significant  fact  that  an  equal  number  of  the  members  of  the  com- 
pany, including  three  of  the  six  directors,  testify  in  the  case,  had 
no  such  ' 'impression"  or  understanding,  and  had  no  knowledge  of 
any  such  on  the  part  of  the  company,  nor  even  heard  of  such  a 
thing  until  after  tine  sale,  strongly,  if  not  conclusively,  sustain^  the 
latter  hypothesis.  It  must,  we  think,  be  held  sufficient  in  connec 
tion  with  the  other  testimony  in  the  case  to  establish  the  fact  that 
whatever  agreement  or  understanding  existed  on  Crawford's  part  as 
to  loaniiig  money  to  pay  oflf  the  debts  of  the  company,  was  wholly 
between  the  individual  members  and  himself,  and  not  made  with 
nor  designed  for  the  benefit  of  the  corporate  body.  And  this  is 
not  only  in  harmony  with  Crawford's  testimony  and  conduct 
throughout,  but  in  perfect  accord  with  the  proceedings  of  the  com- 
pany itself,  as  well  as  the  action  taken  by  its  members  in  their  indi- 
Tidual  capacities  after  the  sale. 

And  it  furnishes  the  key  to  the  true  meaning  of  Crawford's  sub- 
sequent declarations  as  to  the  character  of  the  transaction  which 
have  been  testified  to  by  not  less  than  twelve  witnesses  for  the  com- 
pany. These  declarations  are  connected  in  many  instances  with  the 
warmest  professions  of  sympathy  and  friendship  for  the  * 'company" 
as  being  nis  old  friends  and  neighbors,  whom  ho  expresses  himself 
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as  willing  to  favor  to  the  utmost  extent.  Thus  qualified  and 
explained,  they  appear  rather  as  acknowledgments  of  a  moral  than 
of  a  legal  obligation,  dependent  upon  his  generosity  towards  indi- 
vidual members,  and  having  no  regard  to  the  interests  of  the  com- 
pany itself. 

Yot  still  he  repeatedly  speaks  of  these  old  friends  and  neighbors 
ns  the  company  throughout  these  declarations  and  the  mere  form  of 
the  expression  considered  by  itself  as  favorable  to  the  company's 
claim  in  this  suit,  but  as  explained  by  the  conduct  of  all  parties  and 
the  numerous  significant  circumstances  of  the  case  before  alluded 
to  no  advantage  to  the  company  results  from  it. 

No  doubt  Crawford's  friendship  for  the  company  influenced  him 
raatorially  in  making  the  purchase. 

Nor  is  there  any  more  doubt  that  he  intended  at  the  time  to  grant 
them  the  privilege  of  redeeming  the  property  upon  the  terms  of 
repaying  him  the  amount  of  his  bid  and  interest. 

JSut  the  company  itself  was  not  to  have  the  privilege,  but  its  mem- 
bers through  some  new  organization.  It  was  not  a  binding  obliga- 
tion on  him  in  favor  of  anyone,  but  to  the  extent  that  it  was  assumed 
the  facts  already  given  show  that  he  faithfully  offered  to  perform  it. 
The  attempt  of  the  company  to  show  inadquacy  of  consideration 
fails  when  it* is  made  to  appear  by  indisputable  proof  that  the  income 
from  the  property  under  a  management  not  impeached  since  he 
obtained  control  of  it  has  not  equaled  the  lowest  rate  of  interest  on 
the  amount  paid.  And  if  the  pro^Dcrty  was  as  valuable  then  as  it  is 
now  claimed  to  have  been  it  seems  probable  the  new  company  would 
have  made  its  acceptance  good  and  taken  ifc  in  1878.  AYe  find  no 
error. 

The  bill  is  dismissed;  the  decree  is  affirmed. 


Willis  v.  Oregon  Eailway  and  Navigation  Company. 

Filed  May  23,  1S34 

Instrfction  not  Based  ox  Evidence. — Where  an  instruction  is  based  upon  a  state  of 
factH  not  warranted  by  the  evidence,  the  manifeat  tendency  of  which  is,  from  the  six?ci-il 
fcatiiros  «>f  the  case,  to  lead  tlie  jury  to  infer  the  existence  of  such  facts,  and  thereby  take  sn 
en-oneous  view  of  the  case,  it  is  LTound  for  reversal,  althou;?h  such  instruction  may  be  ot- 
rect  as  an  abstract  proposition  oi  law. 

The  Same. — ^Iaktek  and  Servant — Negligence.— In  an  action  to  enforce  an  emi^l'^y- 
er's  lial)ility  for  an  injury  occasicmed  to  an  employee,  through  the  employers  failure  to  exer- 
cise ordinary  care  in  suimlylnj,'  suital^le  appliances  for  the  work  to  be  done,  an  instruction  ad 
to  the  liabihty  of  the  detenlant  for  not  exerclsinj^  ordinary  care  in  the  selection  and  emplov- 
ment  nf  i)roi)er  fellow  servants  is  erroneous,  where  no  question  in  regard  to  such  liability  U 
raised  by  the  pleadings  or  evidence. 

The  Same — Common  EviPloymfnt— Vice-Puinctpal. — A  master  is  not  liable  to  a  sen-ant 
for  ?.n  injury  occ^'.sioned  by  a  fellow  servant  en^jac^ed  in  a  common  employment.  He  's 
liable,  however,  for  an  injury  to  a  servant  occasioned  bv  the  nep^ligence  of  a  vice-principal, 
to  wh<un  he  has  committed  the  substantial  coatrol  of  tbe  business  and  the  i>ower  to  do  all 
act-*  n<-'(sflar5'  to  its  conduct. 

Vw^  Same — The  Foiieman  op  a  Gang  op  Laborers  encjaged  in  erecting  a  shed  luider 
the  fliroction  of  a  superior,  is  a  fellow  servant  with  the  rest  of  such  laborers,  and  if  an  injury 
lKi;:pena  to  one  of  them  through  the  negligence  of  such  foreman,  their  principal  is  not  liable. 
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Appeal  from  a  judgment  of  tho  circuit  court  for  Clackamas 
count  J,  entered  in  favor  of  the  plaintiiF.     The  opinion  states  the 

jacts. 

Dolphy  MaUory,  Ballinger  and  Simon,  for  the  appellant. 
James  B,  Kelly,  for  the  respondent. 

By  the  Court — Lord,  J.  This  was  an  action  to  recover  damages 
for  injuries  received  by  the  plaintiff  while  in  the  employ  of  the 
defendant  as  a  laborer  in  the  construction  of  a  shed  on  the  south 
.siJe  of  the  dry  dock  at  Oregon  City. 

By  his  complaint,  the  plaintiff  attributes  his  injuries  to  the  negli- 
gence of  the  defendant  in  not  providing  sound  lumber  for  the  scaf- 
folding. 

According  to  the  bill  of  exceptions,  the  evidence  tended  to  show, 
in  substance,  the  following  state  of  facts : 

That  the  plaintiff  was  in  the  defendant's  employ,  at  or  about  the 
dry  dock  at  Oregon  City,  as  a  common  laborer;  that  one  Collins 
directed  one  Brown  to  take  plaintiff,  Barclay  and  Newman  and  con- 
struct a  shed  on  the  top  of  the  dry'  dock,  to  be  made  of  rough  lum- 
hei,  and  about  seventy-five  feet  in  length,  and  about  ten  feet  wide, 
the  walk-way  of  the  dock  being  the  floor  of  the  shed,  and  consisted 
of  several  long  posts,  most  of  them  about  ten  feet  apart,' and  spiked 
at  the  foot  to  the  sloping  side  of  the  dock.  The  back  or  soutli  sido 
of  the  dock  had  shorter  posts,  extending  about  seven  feet  above  the 
top  of  the  dock.  A  plate,  or  stringer,  ran  along  from  post  to  post 
on  either  side  of  the  shed  near  the  top  of  each  post. 

This  plate  was  from  one  and  a  half  to  two  and  a  half  inches  thick, 
r.nd  five  or  six  inches  wide.  At  the  top  of  each  post  a  notch  or 
"p;ain"  was  cut  to  receive  the  plate,  so  as  to  leave  the  outside  of 
the  plate  flush  with  the  outside  of  the  posts,  and  the  upper  edge 
flash  with  the  top  of  the  posts.  The  roof  consisted  of  rough  boards 
laid  from  the  high  plate  on  the  north  of  the  shed  to  the  low  plate  on 
ilio  south.  On  the  morning  of  the  accident  the  plaintiff  examined 
the  long  post  at  the  northeast  corner  of  the  shed,  and  thinking  it 
not  securely  fastened  at  the  foot,  went  down  into  the  dock  and  put 
more  nails  into  the  foot. 
Pieces  of  lumber,  six  inches  wide  and  two  inches  thick,  called 

"spawls,"  were  nailed  against  the  sides  of  the  long  posts,  three  or 
four  feet  below  their  tops.     The  other  end  of  these  pieces  rested  on 

the  south  plate.     These  pieces  were  the  supports  for  the  scafTold- 
ing for  the  men  to  stand  on  when  cutting  the  ** gains"  and  fixing 

tbe  plates.    . 
While  plaintiff  was  nailing  the  foot  of  the  corner  post,  some  one 

put  a  piece  of  lumber  across  the  spa  wis,  as  if  to  be  used  as  a  scaf- 
fold.   The  plaintiff  did  not  know,  and  from  his  position  could  not 

see,  who  put  this  lumber  in  its  place. 
Barclay  and  Brown  had  cut  all  the  other  "  gains  "  except  the  one 

remaining  to  be  cut  in  the  comer  post,  and  the  stringer  or  plate  had 

been  put  in  the  gains  so  cut,  and  spiked  in  some  of  them.     In  cut- 
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ting  the  "gains"  at  the  top  of  the  posts,  and  spiking  the  plaid 
upon  them  it  was  necessary  for  the  person  doing  the  work  to  stand 
on  a  scaffold  or  plank  nineteen  feet  above  the  dry  dock. 

Brown  had  been  appointed  by  Collins  to  superintend  the  construct 
tion  of  the  shed  and  had  directed  plaintiff  to  get  up  there  and  cut 
the  gain  in  the  comer  post  and  fit  the  stringer  in  place.  Plaintiff 
placed  as  ordered,  a  prop  or  shore  under  the  end  of  the  stringer 
which  extended  beyond  the  corner  post,  so  as  to  raise  the  upper 
edge  of  the  stringer  which  extended  beyond  the  comer  post,  so  as 
to  raise  the  upper  end  of  the  stringer  level  with  the  top  of  the  post, 
in  order  to  make  the  place  for  the  gain. 

Plaintiff  then  got  upon  the  plank,  which  had  been  lain  for  a 
scaffold  across  the  **  spawls"  and  which  was  about  six  inches  wide, 
two  thick  and  several  feet  long,  while  plaintiff  was  on  the  scaffold, 
Collins  coming  along,  directed  him  to  knock  the  shore  from  under 
the  end  of  the  plate  upon  the  top  of  the  post  so  as  to  enable  him  to 
saw  the  post  for  the  **gain."  Plaintiff  removed  and  undertook  to 
lift  the  plate  to  the  top  of  the  post,  when  the  piece  of  lumber  on 
which  he  was  standing  broke  and  he  fell.  The  lumber  to  build  the 
shed  was  furnished  by  the  foreman  of  Broughton's  mill  which  was 
.  about  three  hundred  yards  distant  from  the  dry  dock. 

Not  having  new  lumber  enough  for  that  purpose,  he  furnished 
about  a  half  dozen  pieces  of  old  lumber.  Afterwards  Brown  went 
to  the  foreman  of  the  mill  and  informed  him  that  those  pieces  of 
lumber  were  unsound  and  rotten,  and  that  he  must  furnish  new  lum- 
ber in  their  stead.  Willis  (the  plaintiff)  and  another  person  carried 
the  new  lumber  to  the  dock  prior  to  the  accident*  To  this  plaintiff 
swears,  except  he  swears  that  he  and  Brown  carried  the  good  lumber 
over  the  morning  of  the  accident.  The  evidence  further  tended  to 
show  that  the  piece  of  lumber  which  broke  and  caused  plaintiff's 
fall  had  a  knot  from  an  inch  to  an  inch  and  a  half  in  diameter 
through  it  from  edge  to  edge,  but  that  was  not  preceptible  from  the 
fiat  sides  of  the  board. 

The  testimony  was  confiicting  •as  to  whether  the  defect  was  open 
to  ordinary  observation  before  the  piece  was  broken. 

The  evidence  also  further  tended  to  show  that  Brown,  upon  dis- 
covering the  unsound  condition  of  the  lumber,  reported  its  condi- 
tion to  Collins,  who  told  him  to  throw  it  away  and  not  to  use  it,  to 
throw  it  overboard  and  go  to  the  mills  and  make  them  furnish  sound 
lumber  in  its  stead;  that  the  unsound  pieces  were  thereupon  thrown 
away  and  were  replaced  with  new  lumber  brought  from  the  mill  by 
the  plaintiff  and  Brown.  It  will  be  observed  that  the  case  made  by 
the  pleadings,  and  to  which  the  proof  as  shown  by  the  bill  of 
exceptions  was  directed,  was  the  alleged  negligence  of  the  defend- 
ant in  not  providing  sound  lumber  for  the  scaffold. 

It  is  not  alleged,  nor  is  it  the  object  of  the  proof  to  show,  that 
the  defendant  was  guilty  of  any  negligence  m  the  selection  or 
employment  of  unskillful  co-servants,  by  reason  of  which  the  injury 
to  the  plaintiff'  was  occasioned. 
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The  contention  is  that  it  was  the  duty  of  the  defendant  to  pro- 
vide a  safe  scaffold  for  the  plaintiH  to  stand  on  while  he  was 
engaged  in  catting  the  gain  in  the  post.  The  principle  of  law 
invoked  is  that  it  is  negligence  in  defendant  not  to  exercise  ordinary 
care  in  supplying  suitable  appliances  for  the  work  to  be  done, 
Thompson  on  Neg.,  vol.  2,  946,  948,  971,  979;  Gibson  v.  Pacific 
R.  R.  Co.,  46  Mo.,  163;  Chicago  E.  Co.  v.  Sweet,  45  111.,  197. 
Bat  the  error  of  which  the  defendant  complains  is  not  directed  to 
that  portion  of  the  charge  which  instructs  the  jury  as  to  the  duty 
of  the  defendant  in  the  selection  and  employment  of  co-servants  as 
being  without  the  issue  and  unwarranted  by  the  evidence,  and 
therefore  misleading  and  pregnant  with  mischief. 

The  court  charged  the  jury  that  it  was  '*  the  duty  of  the  defend- 
ant that  each  of  the  co-servants  it  employs,  is  possessed  of  reason- 
able skill,  so  that  one  servant  shall  be  protected  from  injury  by  the 
negligence  or  unskillfulness  of  another.  And  if  ^n  employer  is 
careless  or  negligent  in  employing  unskillful  servants  *  * 
and  one  of  its  servants  suffers  injury  and  damages  from  its  careless- 
ness, without  any  fault  of  his  own,  he  can  recover  compensation  for 
such  injury  from  such  negligence."  This  instruction  presents  to  the 
jury  a  question  not  put  in  issue  by  the  pleadings,  nor  warranted  by 
tlio  facts  in  evidence.  It  directs  the  attention  of  the  jury  as  to  the 
duty  of  the  defendant  in  the  selection  and  employment  of  its  ser- 
vants, and  in  effect  charges  that  the  defendant  is  liable,  if  it  was  care- 
less or  negligent  in  the  employing  unskillful  servants.  By  the  plead- 
ings and  proof,  no  question  is  intended  to  be  raised  as  to  the  liabil- 
ity of  the  defendant  for  not  exercising  ordinary  care  in  the  selec- 
tion and  employment  of  proper  fellow  servants,  yet  the  instruction 
lays  it  down  that  the  plaintin  in  such  case  can  recover. 

There  is  no  doubt  that  it  is  the  duty  of  the  master  to  exercise 
reasonable  care  in  the  selection  of  fit  servants  for  the  duties  for 
which  they  are  engaged  to  perform,  and  that  for  a  failure  in  this 
regard,  if  an  injury  happens  to  another  servant,  the  master  is  liable 
to  an  action  for  damages  suffered  by  such  servant.  This  is  elmen- 
taiy.  As  an  abstract  proposition  of  law,  the  instruction  may  bo 
conceded  to  be  unobjectionable,  but  the  vice  of  it  lies  not  alone  in 
its  inapplicability  to  the  issues  presented  and  the  facts  proved,  but 
from  the  kindred  nature  of  the  subjects,  in  its  manifest  tendency  to 
mislead  the  jury  by  authorizing  them  to  find  a  liability  upon  a  stato 
of  facts  not  warranted  by  the  evidence.  Besides  it  diverts  the  atten- 
tion of  the  jury  from  that  which  was,  to  that  which  was  not  in  issue, 
aiid  assumes  the  existence  and  asserts  the  liability  of  the  defendant 
npon  a  state  of  facts  wholly  at  variance  with  the  evidence. 

When  an  instruction  is  based  upon  a  state  of  facts  not  warranted  ' 
by  the  evidence,  the  manifest  tendency  of  which  is,  from  the  special 
features  of  the  case,  to  lead  the  jury  to  infer  the  existence  of  such 
f  lets  and  thereby  take  an  erroneous  view  of  the  case,  it  is  ground 
for  reversal,  although  such  instruction  may  be  correct  as  an  abstract 
proposition  of  law:    Michigan  Bank  v.  Eldred,  9  Wall.  554;  Ilast- 
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inpfs  V.  St.  Louis  etc.,  E.  Co.,  53  Mo.  302;  Harrison  v.  Caclielin, 
27  jMo.  28;  Iless  v.  Wilcox,  58  Iowa,  380;  Manning  v.  Burlingtou 
C.  R.  and  N.  R.  Co.,  60  Iowa;  Howes  S.  Machine  Co.  v.  Layman, 
83  111.  39;  Chicago  and  Alton  R.  Co.  v.  Mock,  72111.  141;  Thomp- 
Bon  V.  Shannon,  9  Texas  556;  Burns  v.  Kelty,  41  Miss.  3i>9;  Hays 
V.  Hinds,  23  Ind.  553;  Milton  v.  Rowland,  11  Ala.  732;  Clark  v. 
Dutcher,  9  Cow.  647;  Thompson  on  Charging  Juries,  sees.  62  and 
G3;  Proflfat  on  Jury  Trials,  sees.  312,  318.  The  same  objection 
applies  to  the  next  instruction  excepted  to.  The  objection  to  the 
seventh  instruction  is  that  it  undertakes  to  define,  but  incorrectly 
as  claimed,  the  responsibility  of  the  defendant  to  one  employee  for 
the  negligence  of  another  standing  as  vice-principal.  The  *  adjudi- 
cations to  the  effect  that  a  master  is  not  liable  to  a  servant  for  an 
injury  resulting  from  a  fellow  servant  engaged  in  a  common  employ- 
ment present  an  almost  unbroken  line:  Thompson  on  Neg.,  Vol.  2, 
967,  970,  and  note  2.  **  The  reason  upon  which  this  rule  rests  is," 
sMys  Mr.  Justice  Mercer,  in  Lehigh  Valley  Coal  Co.  v.  Jones,  8u 
Penn.  St.  479,  **that  each  one  who  enters  upon  the  service  of 
another,  takes  on  himself  all  the  ordinary  risks  of  the  employmect 
in  which  he  engages,  and  that  the  negligence  of  his  fellow-work- 
man, in  the  general  course  of  his  employment,  are  within  the  ordi- 
nary risks."  But  many  cases  present  facts  which  renders  it  diflScult 
to  determine  just  what  relations  to  each  other  and  to  their  master, 
will  constitute  two  persons  fellow-servants  within  the  meaning  of 
the  rule. 

The  fact  that  the  servant  injured  is  inferior  in  grade  and  authority 
to  the  one  by  whose  negligence  the  injury  is  caused  will  make  no 
di-Sference:  Sherman  and  Redfield  on  Neg.,  sec.  100;  Blake  v.  Maine 
Central  R.  Co.,  70 Me.  60;  McAndrews  v.  Burns,  39  N.  J.  Law.  113; 
Lehigh  Valley  Coal  Co.  v.  Jones,  86  Penn.  St.  432;  Thompson  on 
Neg.,  Vol.  2,  1028,  and  notes.  To  constitute  one  vice-principal,  or 
superior  servant,  the  master  must  have  committed  to  him  the  sub- 
stantial control  of  the  business,  and  the  power  to  do  all  acts  neces- 
sary to  its  conduct:  Peterson  v.  Whitebreast Coal  Co.,  50  Iowa,  073; 
Cocoran  v.  Holbrook,  59  N.  Y.  517;  Lanning  v.  N.  Y.  R.  Co.,  49 
N.  Y.  521;  Shearman  and  Redfield  on  Neg.,  sec.  102.  InMuUanv. 
Phila.  and  Southern  Mail  Steamship  Co.,  78  Penn.  St.  25,  the  court 
say:  **  Where  the  master  places  the  entire  charge  of  his  business, 
or  a  branch  of  it,  in  the  hands  of  an  agent,  exercising  no  discretion, 
and  no  oversight  of  his  own,  the  neglect  of  the  agent  of  ordinary 
care  in  supplying  and  maintaining  suitable  instruments  at  cities  for 
the  v/ork  required,  is  a  breach  of  duty  for  which  the  master  should 
be  liable.  The  negligence  of  the  agent  with  such  power  becomes 
the  negligence  of  the  master."  In  Gilmore  v.  N.  P.  R.  Co.,  1  West 
Coast  Rep.  459,  Mr.  Justice  Deady,  as  the  result  of  his  investiga- 
tion of  the  authorities,  laid  down  the  rule,  **  Where  the  servant  is 
authorized  and  required  by  his  employment  to  furnish  or  provide 
suitable  material  or  appliances  for  the  work  in  which  his  fellow  ser- 
vants are  engaged,  whether  under  his  direction  or  otherwise,  luid 
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one  of  them  is  injured  by  reason  of  his  negligence  or  omission  in 
this  respecty  the  common  master  or  employer  is  responsible  in  either 
case." 

See  also  Louisville  R.  R.  Co.  v.  Collins,  2  Dav.,  114;  Malone  v. 
Hathaway,  64  N.  Y.,  5;  Smith  v.  Oxford  Iron  Co.,  13  Vroom,  467; 
Lalor  V.  Chicago  R.  R.  Co.,  52  111.,  401;  Cleveland,  etc.,  R.  Co.  v. 
Keanv,  3  Ohio  St.,  201;  Beasa  Stone  Co.  v.  Kraft,  31  Ohio  St., 
287;  i'ordv.  Fitchburg  R.  Co.,  11  Mass.,  214;  Hough  v.  R.  Co., 
100  U.  S.  R.,  214. 

The  point  of  contention  in  the  cases  has  been  as  to  when  the 
negligence  of  the  servant  can  be  imputed  to  the  msuster.  Now,  the 
objection  of  the  defendant  is  that  the  instruction  is  misleading,  in 
that  it  would  include  Brown  as  vice-principal,  and  thus  impute  his 
negligence  to  the  defendant,  and  this  is  precisely  what  the  plaintiff 
claims  Brown  was,  and  "not  a  fellow-servant  with  the  plaintiff." 
The  evidence  shows  that  Collins  was  the  superintendent  of  the  dry 
dock;  that  he  directed  Brown  to  take  plaintiff,  Barclay  and  Newman 
to  construct  a  shed  of  rough  lumber;  that  in  building  the  shed 
they  all  worked  together  in  using  the  lumber,  erecting  the  scaffold, 
catting  the  gains,  and  doing  all  things  necessary  in  the  erection  and 
construction  of  the  shed.  There  is  nothing  in  the  evidence  tend- 
ing to  show  that  Brown  was  charged  with  the  duty  of  purchasing 
or  selecting  the  lumber  to  be  used  in  the  building  of  tne  shed  or 
the  scaffold. 

The  lumber  was  furnished  by  the  foreman  of  Broughton's  mill 
near  by,  and  he  testifies,  not  having  new  lumber  enough,  he  fur- 
nished about  a  half  dozen  pieces  of  old  lumber.  When  in  the 
coarse  of  construction  of  the  shed,  Brown  discovered  these  unsound 
pieces,  he  reported  the  fact  to  the  superintendent  Collins,  who 
ordered  him  to  throw  them  away  and  go  to  the  mill  and  make  them 
famish  sound  lumber  instead,  and  the  evidence  shows  that  these 
old  pieces  were  thrown  away  and  replaced  by  new  lumber,  brought 
by  the  plaintiff  and  Brown  from  the  mill.  Why  does  he  report  the 
fact  to  Collins  ?  Evidently  because  he  had  no  authority  to  act  in 
the  premises  and  throw  the  old  lumber  away  and  replace  it  with  new 
without  Collins  consent  or  order. 

This  is  inconsistent  with  the  idea  .that  the  defendant  had  placed 
the  entire  charge  of  the  business  in  the  hands  of  Brown,  exercising 
no  discretion  or  oversight  therein,  whereby  Brown  became  author- 
ized and  required  by  his  employment  to  furnish  or  provide  suitable 
material  or  appliances  for  the  building  of  the  shed — ^the  work 
in  which  he  and  his  fellow  servants  were  engaged.  Being 
merely  foreman  of  the  gang  and  leading  off  in  the  work  is  not  suffi- 
cient to  constitute  him  vice  principal.  In  the  construction  of  the 
shed,  and  in  doin^  all  things  necessary  to  effectuate  that  object, 
including  the  erection  of  the  scaffold,  the  evidence  shows  that  they 
all  worked  together,  so  to  speak,  side  by  side  engaged  in  the  same 
common  work  and  performing  duties  and  services  for  the  same  gen- 
eral purpose.    Nor  was  the  work  of  that  kind  which  required 
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especially  skilled  labor,  or  the  immediate  presence  of  the  superin- 
tendent at  all  times  daring  its  progress. 

The  driving  of  additional  nails  in  the  foot  of  the  comer  posts  and 
in  the  spawls  of  the  scaffold,  to  strengthen  and  make  it  more  secure, 
all  tend  to  show  a  common  service,  and  that  plaintiff  had  quite  as 
much  skill,  authority  and  control  in  the  construction  of  the  shed  as 
his  co-laborers.  In  view  of  this,  some  other  matters  to  which 
reference  was  made,  need  not  be  considered. 

The  judgment  is  reversed  and  a  new  trial  ordered^. 
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BoGEBs  ON  Expert  TESTmoNr. — The  Law  of  Expert  Testimony.    By 
Henry  Wade  Eogers.     William  H.  Stevenson;  St.  Louis,  Mo.  1883. 

The  purpose  of  the  author,  as  stated  by  himself,  in  the  preparation  of 
the  above  monograph  "was  to  furnish  to  the  practitioner  a  more 
extended  presentation  of  the  law  relating  to  expert  testimony,  than  is 
afforded  in  the  treatises  on  evidence."  To  this  end  the  principles  of 
the  law  governing  that  branch  of  evidence  have  been  set  forth  with 
considerable  detail  and  in  ten  chapters,  entitled,  respectively.  The 
admissibility  in  evidence  of  expert  testimony;  The  competency  of  expert 
witnesses;  The  examination  of  expert  witnesses,  and  the  weight  of 
their  testimony;  Expert  testimony  in  medicine,  surgery,  and  chemistry; 
Expert  testimony  in  the  science  of  law;  Expert  testimony  in  the  trades 
and  arts;  Expert  testimony  in  handwriting;  The  value  of  expert  testi- 
mony; The  relation  of  scientific  books  to  expert  testimony;  Compensa- 
tion of  experts.  Under  each  of  these  heads  a  great  number  of  cases 
have  been  cited,  criticised,  and  so  far  as  the  nature  of  the  subject  will 
admit,  harmonized.  The  author's. work  has  been  well  and  conscien- 
tiously done.    The  completeness  of  the  index  adds  greatly  to  its  value. 


NOTES. 


In  Bossell  v.  Western  Union  Telegraph  Co.,  supreme  count  of 
Dakota,  May  12,  1884,  19  N.  Y.  Bep.  408,  it  was  held  that  in  an  action 
of  damages  against  a  telegraph  company  for  failure  to  transmit  a  despatch 
announcing  the  death  and  funeral  of  a  sister  of  the  person  addressed,  he 
could  recover  nothing  for  injury  to  the  feelings  in  being  prevented  from 
attending  the  funeral.  The  court  said:  "  The  counsel  for  the  appellant 
contends  that  the  neglect  of  defendant  to  perform  its  duty  was  a  tort  for 
which  damages,  such  as  are  claimed,  could  be  recovered,  but  we  think 
tliis  position  untenable.  The  complaint  alleges  a  contract,  and  a  viola- 
tionof  said  contract  as  the  gist  of  the  action,  and  it  must  be  so  regarded, 
aud  cannot  be  converted  into  a  tort  by  any  rule  of  law  known  to  the 
court.  No  case  can  be  found  where  a  person  has  been  allowed  to  recover 
damages  for  a  shock,  injury  or  outrage  to  the  feelings  and  sensibilities, 
arising  and  caused  by  the  breach  of  a  contract,  except  it  is  a  marriage 
contract.  Such  damages  can  only  enter  into  and  become  a  part 
of  the  recovery  when  the  plaintiff  has  sustained,  by  the  negligence 
or  willful  act  of  another,  some  corporal  or  personal  injury;  they 
never  can  be  recovered  independently  and  alone,  and  if  recoverable  at 
uU,  only  in  actions  of  tort:  Masters  v.  Warren,  27  Conn.  293;  Stewart 
V.  Ripon,  38  Wis.  584.  This  would  be  the  law  without  any  statute  on 
tlie  subject,  but  the  statute  steps  in  and  provides  for  a  case  of  this  kind, 
and  says  that  *  every  person  whose  message  is  refused  or  postponed,  con- 
trary to  the  provisions  of  this  chapter,  is  entitled  to  recover  from  the 
carrier  his  actual  damages,  and  fifty  dollars  in  addition  thereto :'  Civil 
Code,  §  1,287.  It  would  seem  that  the  intent  of  this  statute  was  to  fix 
the  right  of  parties  in  such  cases,  and  it  is  doubtless  exclusive  of  all 
other  modes  of  procedure.  In  this  case  the  complaint  might  be  sus- 
tained if  there  was  any  claim  for  actual  damages  that  the  plaintiff  is 
entitled  to  recover,  and  under  this  statute,  if  he  had  made  such  a  claim, 
he  could  recover  nominal  damages,  although  no  actual  damages  were 
proved,  and  the  fifty  dollars  additional,  the  latter  being  exclusive  of  all 
damages  not  actual;  but  as  no  damages  are  claimed,  except  something 
the  plaintiff  is  not  entitled  to,  the  complaint  does  not  state  a  cause  of 
action."  This  is  in  harmony  with  Gulf,  etc.,  Ry.  Co.  v.  Levy,  59  Tex. 
^C3;  28  Alb.  L.  J.  192. 
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In  Stephens  v.  State,  supreme  court  of  Ohio,  May  6,  1884,  it  was  held 
that  if  several  persons  agree  together  to  rob  another,  and  for  that  pur- 
pose arm  themselves  with  deadly  weapons,  and  meet  at  the  house  of  the 
person  to  be  robbed,  and  to  carry  out  their  unlawful  design  one  is  left 
outside,  ready  to  aid  and  assist,  while  the  others  enter  and  commit  the 
crime  agreed  on,  all  are  guilty  of  the  robbery  as  principals. 

So,  if  those  inside  the  house,  while  attempting  to  consummate  the 
robbery,  and  in  furtherance  of  such  conspiracy  purposely  kill  the  per- 
son they  are  attempting  to  rob,  while  he  is  resisting  such  attempt,  and 
such  killing  is  the  natural  and  probable  consequence  of  the  common 
purpose,  the  person  outside,  who  is  aiding  and  assisting,  is  equally 
guilty  as  the  one  striking  the  fatal  blow,  though  he  did  not,  previous  to 
such  attempt,  agree  to  or  assent  to  such  killing.  To  the  same  effect  is 
People  V.  Majors,  2  West  Coast  Eep.,  287,  580. 


WEST  COAST  REPORTER. 

Whole  No.  29.  July  17,  1884.  Vol.  III.    No.  7. 

EIPARIAN  RIGHTS. 

Editob  07  West  Coast  Bepobteb: — 

As  a  lawyer,  as  a  small  land  owner,  depending  for  my  water  supply 
for  irrigation  upon  canals,  whose  right  to  water  rests  upon  appropia- 
tion, — as  one  of  a  community  of  several  thousands,  whose  very  life  (for 
"you  take  my  life  when  you  take  the  means  whereby  I  live")  depends 
upon  a  water  supply  having  this  same  basis, — I  have  naturally  been 
much  interested  in  the  very  able  series  of  articles  lately  appearing  in 
your  magazine  upon  "  Riparian  Rights — the  West  Coast  Doctrine." 

Possibly  my  own  interest  in  it  exaggerates  to  my  view  the  importance 
of  the  matter,  but  to  me  this  water  question  seems  the  great  question  of 
the  time,  for  California;  the  question  above  all  others,  upon  whose 
solution  depends  the  future  prosperity  of  our  state.  It  is  to  be  hoped 
that  our  court  of  last  resort  will  meet  it  in  no  spirit  of  microscopic 
iiiTestigation, — of  seeking  for  intimations  given  by  courts  of  countries 
where  irrigation  is  unknown, — in  cases  where  the  question  could  not 
arise, — ^but  will  rather  **  take  the  bull  by  the  horns,"  and  make  its  deci- 
sion ex  equo  et  bono,  upon  principles  as  broad  as  the  subject  itself,  as  did 
oar  courts  in  the  early  history  of  California,  in  the  matter  of  possessory 
rights  to  land  not  then  sold  by  the  United  States. 

Tour  articles  confirm  and  strengthen  the  impressions  which  have  been, 
growing  upon  me,  against  my  then  interest,  ever  since  my  first  employ-- 
ment  on  this  coast,  twenty  years  ago,  to  maintain  and  enforce  the  alleged 
lights  of  riparian  owners,  as  against  appropriators,  for  purposes  of  irri-- 
gation  farther  up  the  stream,  to  wit:  that  ''the  common  law  of  Eng- 
land," which  was  early  made  and  still  is  ''  the  rule  of  decision  in  all  the- 
courts  of  this  state,"  save  where  in  conflict  with  our  statutes  or  constitu- 
tions, does  not  establish  any  rule  as  to  the  conflicting  claims  of  riparian, 
proprietors,  those  owning  below  the  point  of  diversion,  and  those  who 
seek  to  divert  water  farther  up  the  stream,  for  the  purpose  of  irrigation.. 

That,  therefore,  the  decisions  on  this  subject  should  have  been  based, 
upon  broader  considerations  than  inferences  from  common  law  decisions, 
upon  ot!aer  questions  of  water  rights,  made  in  cases  where  this  question^ 
was  not  involved;  and, 
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That  the  right  of  the  riparian  proprietor  to  sit  lazily  upon  the  haDk 
and  see  the  stream  flow  past  his- land,  lU  ciirrere  solebat,  without  diver- 
sion or  diminution,  while  not  seeking  himself  to  use  its  flow,  and  with- 
out the  right  (as  against  the  riparian  proprietor  below)  to  use  it,  save 
only  for  house  and  cattle — is  one  which  the  common  law  has  not  given, 
as  against  irrigators. 

Without,  however,  seeking  now  to  discuss  this  question,  may  I  call 
your  attention  to  some  further  topics  for  your  discussion,  if  we  concede 
your  position,  in  substance,  that  the  owners  of  **  land  lying  on  the  banks 
of  natural  streams  "  have  a  preferred  "  natural  right,"  as  regards  taking 
out  water  for  irrigation,  **  as  compared  with  those  who  own  land  at  a 
distance  from  streams." 

Fimtly — A  has  a  Mexican  grant,  say  three  leagues  square,  through 
which,  at  equal  distance  from  each  side,  was  a  goodly  stream,  not  car- 
rying water  enough,  however,  to  irrigate  a  belt  its  whole  length,  of  the 
width  of  A's  grant  land. 

B  has  bought  from  the  state  or  the  United  States  at  an  early  day,  a 
long  strip  of  land  on  each  side  the  same  stream  next  below  A's  land, 
only  a  few  rods  in  width. 

C  has  subsequently  bought  (from  state  or  United  States)  the  land 
back  from  and  adjoining  B's  land,  and  thus  separated  by  it  from  the 
river, — extending  back  from  B's  rear  line  as  far  as  the  exterior  line  of 
A*s  grant  land;  which  grant  land  it  adjoins  on  the  down-stream  side. 

There  are  other  riparian  proprietors  above  and  below,  and  there  is 
enough  water  in  the  stream  to  irrigate  a  belt  of  land  on  each  side  much 
wider  than  B's  tract,  enough  to  irrigate  the  land  of  all  the  present 
riparian  proprietors — their  holdings  generally  being  narrow. 

Now,  if  riparian  proprietors,  and  they  alone,  have  the  natural  right  to 
the  water  from  the  stream  for  irrigation,  it  would  follow  that  A  would 
have  the  right  to  take  water  from  the  stream  to  irrigate  his  whole  tract, 
stretching  back  four  or  five  miles  from  the  river; 

That  B  would  have  the  same  right  for  his  narrow  strip  a  few  rods  in 
width,  and  for  tliat  only; 

That  C,  who  owns  thousands  of  acres,  dry  and  thirsty, — coming  to 
within  a  few  rods  of  the  stream  and  looking  as  longingly  towards  it  as 
did  Moses  to  the  promised  land,  from  the  top  of  Pisgah,  has  no  natural 
right  to  take  a  drop  of  water  from'  this  stream  to  moisten  his  thirsty 
acres;  and 

That  so,  he  cannot  even  cut  up  his  broad  acres  into  small  holdings, 
to  be  made  into  homes  for  the  million,  because  he  can  grant  no  water 
right  with  his  land, — and  without  water  his  land  is  worthless. 

Can  that  be  **  natural  right,"  which  brings  about  this  result? 
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Secondlji — ^In  the  case  supposed,  when  and  how  did  the  right  of  own- 
ers of  land  in  rear  of  and  back  from  B's  tract,  to  use  water  from  the 
btream  for  irrigation,  cease  ? 

When  and  how  did  it  come  about  that  the  right  to  water  from  this 
portion  of  the  stream  became  limited  to  the  owner  of  this  narrow  strip 
—perhaps  not  three  rods  wide  ? 

Suppose  that  B's  grantor,  up  to  the  conveyance  of  this  strip  to  B 
owned  the  land  in  one  solid  tract  back  for  miles  from  the  river,  bounded 
on  the  up-stream  and  down-stream  sides  by  the  down-stream  and  up- 
boundary  lines  of  B's  tract,  and  the  same  lines  produced;  being  that 
(and  perhaps  more)  now  owned  by  both  B  and  C. 

Did  he,  by  this  grant  to  B.  of  this  narrow  selvedge  strip  along  the 
stream,  deprive  himself  of  all  natural  right  to  take  and  use  the  water 
/loni  the  stream,  to  irrigate  the  balance  of  his  land  lying  in  rear  of  that 
A^ranted  to  B,  when  up  to  that  grant  he  clearly  had  this  right  ?  If  so, 
w.jiilJ  B,  by  purchase  of  C's  tract,  extend  his  right  of  irrigation  be- 
yr.nil  his  original  holding,  on  the  stream,  to  the  land  so  obtained  by  him 
from  C  ? 

Thirdly — ^If  these  questions  be  answered  in  the  aflirmative, — then  sup- 
pose that  A  (following  a  prevalent  custom, — one  evidently  calculated  to 
benefit  the  state)  surveys  off  his  Mexican  grant  of  nearly  forty  thousand 
acres  into  forty  acre  lots,  with  intent  to  sell  these  lots  to  individuals 
dc'siring  to  make  homesteads  of  them,  and  by  the  aid  of  irrigation  to 
ni.^  fruit,  grain,  alfalfa,  etc.,  with  all  the  varied  farming  incidental 
thereto.  His  plan  is  to  make  canals  all  through  this  tract,  and  bring 
water  to  every  forty  acre  lot. 

He  sells  the  first  tier  of  forty  acre  lots,  a  strip  eighty  rods  wide  along 
the  stream  on  each  side,  his  grantees  thus  become  riparian  proprietors, 
and  he  ceases  to  be  one.  Has  he  thus  lost  the  right  to  take  out  and  use 
the  water  of  the  stream  for  the  remaining  portions  of  his  tract,  now  in 
rear  of  these  two  eighty  rod  strips  up  and  down  the  stream  ? 

Fourthly — ^If  the  judicial  mind  shall  revolt  at  this  inference,  will  it  not 
have  to  go  back  of  the  grants  of  land  made  to  A,  B  and  C,  respectively, 
t*J  get  at  the  natural  rights  of  the  land  owners  in  the  whole  valley  of  the 
stream  in  question. 

If  it  does  this,  where  can  it  stop,  short  of  the  ownership  of  the  whole 
c-Duntty  in  the  first  instance  by  the  Mexican  government  ? 

If  the  sale  by  A  of  a  tier  of  forty  acre  lots  along  the  stream,  has  not 
deprived  him  of  the  water  right  originally  appurtenant  to  his  whole  grant, — 
does  it  not  follow  that  the  grant  to  him  of  his  nine  leagues  by  the  Mexi- 
can government,  did  not  destroy  the  natural  right  of  the  government  to 
the  use  of  the  water  for  its  land  remaining  unsold,  in  rear  of  the  land 
granted  to  A  ? 
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That  this  right  and  all  water  rights  appurtenant  to  public  land  unsold, 
passed  to  the  United  States  government  by  the  treaty  of  Guadalupe 
Hidalgo  ? 

That  this  government  being  thus  a  riparian  proprietor,  as  to  the  whole 
regions  lying  between  the  rivers  of  the  country  ceded,  did  not  destroy 
its  water  rights,  for  the  lands  left  in  rear  of  the  tracts  sold,  by  selling 
and  conveying  strips  along  the  banks  of  the  streams;  and  that  these 
tracts  subsequently  passing  in  the  hands  of  purchasers,  carry  with  them 
as  appurtenances,  to  their  new  owner,  the  same  right  for  water  as 
appertained  to  them  while  they  were  under  one  and  the  same  ownership, 
as  one  tract  under  Mexican  law. 

This  conclusion  would  give  the  same  rights  to  water  for  irrigation  to 
all  land  owners  within  the  reach  of  the  water  of  any  given  river. 

Fiflhiy — If  the  United  States  acquired  in  1848,  not  merely  as  a  sover- 
eign, but  as  a  landed  proprietor  at  the  cession  by  Mexico,  all  the  puhHc 
land  of  the  ceded  country,  subject  to  such  duties  and  obligations,  and 
clothed  with  such  rights  and  privileges  as  were  cast  upon  land  owners 
by  the  then  existing  laws  of  Mexico  (which  laws  continued  in  force  here 
until  California  became  a  state),  could  the  adoption  two  years  later 
(September  9th,  1850),  by  the  state  of  California,  of  the  English  com- 
mon law,  take  away  from  the  United  States,  as  a  land  owner,  any  rights 
so  vested,  so  acquired,  and  then  held  by  it  ? 

Have  not  the  rights  thus  vested  in  the  United  States,  passed  by  its 
subsequent  grants  and  mesne  conveyances,  to  the  present  owners  of  all 
the  land  acquired  by  the  United  States  by  said  treaty  ? 

If  they  have,  then  what  figure  does  the  common  law  cut  in  the  mat- 
ter? 

Could  its  adoption  take  away  rights  vested  under  the  Mexican  law, 
any  more  than  statutes  can  deprive  land  owners  of  rights  vested  under 
the  common  law  ? 

Sixthly — But  have  riparian  proprietors  any  right  at  common  law,  to 
use  the  water  of  the  stream  on  which  their  lands  lie  for  irrigating  pur- 
poses ? 

Are  not  their  rights  as  to  the  consumption  of  water,  purely  negative  at 
common  law,  save  in  the  matters  of  water  for  household  use  and  for 
watering  stock  ? 

Save  for  these  purposes,  is  not  the  riparian  proprietor  as  strictly  pro- 
hibited, as  he  whose  land  does  not  reach  the  stream,  from  using  the 
water  of  the  stream  in  any  manner  which  shall  consume  it  in  the 
using  ? 

He  may  use  the  water  to  turn  his  wheel  and  so  furnish  motive  power 
for  his  machinery;  but  that  is  because  he  can,  and  upon  condition  that 
he  shall  return  the  water  (if  diverted  for  that  purpose),  to  the  stream 
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below,  unimpaired  in  quality  and  undiminished  in  quantity,  so  that  the 
riparian  proprietor  below  can  sit  and  gaze  upon  the  river's  flood  rolling 
bj,  under  the  protection  of  that  oft  quoted  maxim  of  the  common  law, 
''aqua  currit,  el  debet  ctirrere,  %d  currere  solebal." 

Where,  then,  under  the  common  law,  comes  the  authority  for  a  court 
of  equity  to  apportion  out  among  the  riparian  proprietors  the  water, 
which,  at  common  law,  no  one  (and  if  no  one,  certainly  no  number  of 
them)  has  the  right  to  divert  in  such  quantity  as  will  sensibly  decrease 
the  flow  of  the  stream  ? 

In  assuming  that  a  court  of  equity  may  do  this,  you  seem  to  me 
to  take  leave  of  the  common  law.  You  cannot  give  to  the  upper 
riparian  proprietors  the  bulk  of  the  water  of  the  stream  (even  if  you 
leave  the  lower  one  all  he  really  needs),  without  violating  the  maxim  of 
the  common  law  which  I  have  quoted,  by  thus  preventing  the  water  from 
flowing,  lU  currere  solebat. 

If  then,  you  break  away  thus  from  the  common  law,  for  the  benefit 
of  the  riparian  proprietors,  upon  considerations  ex  equo  et  bono,  why  not 
broaden  your  field  and  extend  the  benefit  of  the  water  to  the  whole  val- 
ley of  the  river  I 

Your  answer  will  be  your  statement  made  in  the  beginning  of  your 
article  in  No.  4  of  the  present  volume  of  the  Reporter,  that  * '  The  laws 
of  nature  certainly  give  a  natural  right  and  advantage,  from  their  supe- 
riority of  position,  to  those  who  own  land  lying  on  the  banks  of  natural 
streams." 

I  think  it  already  sufficiently  appears  that  this  assumption  cannot  rea- 
sonably give  water  rights  to  one  who  happens  to  have  a  little  narrow 
strip  along  the  stream,  while  shutting  out  from  every  pretense  of  right 
to  benefit  from  the  water,  him  who  owns  a  large  tract  immediately  in 
rear,— both  deraigning  title  from  a  common  source, — the  permanent 
source  of  title. 

But  even  if  we  lay  aside  this  last  consideration,  I  think  it  will  be  seen 
that  the  laws  of  nature  do  not  give  the  riparian  proprietor  necessarily  a 
right  and  advantage,  in  the  matter  of  irrigation,  as  they  do  in  the  *'  neces- 
sary uses"  of  water,  as  the  books  style  them;  i.  e,,  for  household  pur- 
poses and  watering  of  stock. 

The  bare  fact  that  one's  land  is  on  a  stream  (unless  in  a  location  like 
the  Colorado  canon)  gives  him  a  "  natural  advantage  "  over  the  land- 
owner in  his  rear,  in  the  matter  of  water  for  the  household  and  for  stock. 
He  can  drive  his  stock  to  water,  and  can  dip,  or  pump  out  the  water  for 
bis  household,  without  trespassing  on  another's  land. 

But  in  very  few  cases  can  a  riparian  proprietor  take  out  water  for  irri- 
gation from  the  stream,  in  front  of  the  very  land  to  be  irrigated.  As  a 
nile,  he  must  go  up  stream  half  a  mile,  a  mile,  two  miles,-   or  whatever 
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distance  is  necessary, — build  his  dam  to  turn  out  the  water  into  his  canal 
which  he  begins  there,  and  which  he  runs  down,  generally  quartering 
with  the  stream,  with  a  slope  or  "  fall"  less  than  the  natural  stream  has, 
so  that  by  and  by  the  bottom  of  his  canal  is  high  enough  for  him  to  take 
out  water  to  overflow  his  land.  Clearly,  the  up  river  portion  of  his  land 
cannot  be  thus  irrigated,  without  taking  out  the  water  in  his  canal  across 
and  over  the  land  of  the  supra  riparian  proprietor.  What "  natural 
right  "has  he  to  do  this?  The  riparian  proprietor  may,  by  contract, 
agree  to  give,  each  to  his  next  neighbor  below,  the  right  to  do  this;  but 
this  would  hardly  constitute  a  *^  natural  right." 

So,  as  to  all  his  land  which  he  cannot  irrigate  without  making  a  canal 
across  the  land  of  others,  the  riparian  proprietor  seems  to  have  no  natural 
right  to  take  out  water  for  irrigation. 

If  his  frontage  on  the  stream  is  not  long  enough  to  enable  him  to  irri- 
gate any  of  his  land  without  thjis  trespassing  upon  another's  land,  it  is 
hard  to  see  how  he  has  a  "  natural  ria;ht "  to  any  water  for  irrigation. 

Whether  the  right  to  pump  out  water  for  this  purpose,  if  it  would 
pay,  would  be  a  **  natural'*  right,  is  a  question  hardly  important  enough 
for  discussion  now. 

I  make  these,  perhaps  incoherent,  suggestions,  in  no  spirit  of  dogma- 
tism, or  desire  for  polemic  debate,  but  to  evoke  a  discussion  of  ques- 
tions, vital  to  our  people,  which  you  do  not  seem  to  me  to  have  met. 

That  the  spirit  of  the  age  and  the  necessities  of  our  time  will  not 
allow  our  mighty  rivers  to  forever  carry  to  the  sea,  without  having  bene- 
fitted any  one,  the  water  pressingly  needed,  to  make  our  vast  valleys, 
now  sere  and  brown,  bud  and  blossom  as  the  rose,  seems  to  me  evident. 
Who  shall  have  the  right  to  divert  and  use  these  waters,  for  wheat  lands, 
and  under  what  conditions,  are  questions  too  important  to  remain  mucb 
longer  unanswered. 

Will  you  be  good  enough  to  publish  this,  if  you  deem  it  worthy  of 
publication,  and  give  your  readers  the  benefit  of  your  discussion  of  these 
points. 

Tour  constant  reader,  * 

[The  questions  raised  by  the  foregoing  communication  have  been 
touched  upon  in  preceding  numbers  of  the  West  Coast  Reporter,  hut 
will  be  considered  at  greater  length  hereafter. — J.N.P.] 
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SUPREME  COURT  OF  UTAH, 
BowEBs  V.  London  Bank  of  Utah  (Limited). 

FUed  July  5,  1884, 

Attachment— Amount  OF  Demand— Statement  of.— The  statement  of  the  amount  of  the 
pkintiff's  demand  in  a  writ  of  attachment  must  be  in  conformity  with  the  amount  stated  in 
the  complaint.    Otherwise  the  attachment  proceedings  are  void. 

UsDERTAKiNO  ON  ATTACHMENT— AMOUNT  OK.— The  amount  of  the  undertaking^  to  be  given 
before  an  attachment  is  issued  is  largely  discretionary  with  the  clerk.  When  this  discretion 
has  been  exercised  within  the  limits  prescribed  by  the  statute,  the  writ  is  properly  issued, 
although  the  amount  of  the  undertaking  is  ^n'eatly  less  than  the  plaintiffs  demand. 

Affidavit  on  Attachment— Statement  of  I)em.vnd.— An  affidavit  for  an  attachment 
which  alleges  that  the  plaintiff's  demand  is  on  a  contract  for  the  direct  payment  of  money, 
vith  the  further  allegation  of  how  the  debts  accrued,  sufficiently  specifies  the  nature  of  the 
cuntract. 

AppeaIj  from  the  third  district  court.  The  complaint  in  this  case 
contains  four  counts,  or  causes  of  action.  The  first  is  for  four 
thousand  dollars;  the  second  for  eight  thousand  dollars;  the  third 
four  thousand  two  hundred  and  fifty  dollars,  and  the  fourth  for  fifty 
thousand  and  eighty-three  dollars  and  seventy  cents,  and  judgment 
was  demanded  for  the  aggregate  sum  of  sixty-six  thousand  three 
hundred  and  thirty-three  dollars  and  seventy  cents. 

A  writ  of  attachment  was  issued  upon  the  following  affidavit: 

**AVil]iam  H.  H.  Bowers,  the  plaintiff  in  the  action  above  named, 
being  duly  sworn,  deposes  and  says  that  the  defendant  above  named 
is  indebted  to  him,  the  said  plaintiff,  in  a  certain  sum,  that  is  to 
say,  in  the  sum  of  forty-nine  thousand  nine  hundred  and  seventy 
dollars  and  forty-eight  cents  over  and  above  all  legal  set-offs  and 
counter-claims,  upon  a  contract  for  the  direct  payment  of  money, 
viz,  for  deposits  in  the  defendant's  bank  and  for  property  sold;  that 
said  sum  has  not  been  secured  by  any  mortgage,  lien  or  pledge 
upon  real  or  personal  property  situate  in  said  territory  of  Utah ; 
that  the  said  debt  is  an  actual  bona  fide  existing  demand  due  and 
owing  from  the  said  defendant  to  the  plaintiff,  and  that  the  attach- 
ment herein  is  not  sought,  and  this  action  is  not  prosecuted  to 
hinder,  delay  or  defraud  any  creditor  of  said  defendant. 

And  this  deponent  further  says  that  the  following  cause  for  issu- 
ing an  attachment  in  this  action  actually  exists  at  the  time  of  mak- 
ing this  affidavit,  to  wit,  that  the  said  defendant  is  a  non-resident, 
and  is  not  residing  in  said  Utah  territory,  but  is  a  foreign  corpora- 
tion, organized  under  and  by  virtue  of  the  laws  of  Great  Britain." 

The  undertaking  filed  with  the  affidavit  was  in  the  penal  sum  of 
four  thousand  dollars. 

The  writ  contained  the  following  recital:  ''Whereas,  the  above 
entitled  action  was  commenced  in  the  district  court  of  the  third 
judicial  district  of  the  territory  of  Utah,  by  the  plaintiff  in  the  said 
action,  to  recover  from  the  defendant  in  the  said  action  the  sum  of 
sixty-six  thousand  three  hundred  and  thirty-three  dollars  and  sev- 
enty cents,  with  interest  thereon  and  costs  of  suit;  and  the  neces- 
sary affidavit  and  undertaking  having  been  filed  as  required  by  law, 
now,  etc." 
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Within  the  statutory  time  the  defendant  moved  to  discharge  the 
attachment  on  the  following  grounds : 

1st.  The  writ  of  attachment  was  improperly  issued  for  the  sum 
of  sixteen  thousand  three  hundred  and  sixty-three  dollars  and 
twenty-two  cents  in  excess  of  the  amount  of  indebtedness  sworn  to 
in  the  affidavit  on  attachment. 

2d.  The  attachment  bond  given  by  plaintiff  was  not  in  the 
amount  required  by  the  statutes  in  such  cases  made  and  provided. 

3d.  The  affidavit  does  not  sufficiently  specify  the  nature  of  the 
plaintiff's  alleged  claim. 

The  court  refused  to  discharge  the  attachment  and  from  that  order 
the  defendant  appeals. 

The  provisions  of  the  practice  act  relied  upon,  are  as  foDows : 

Section  123.  The  clerk  of  the  court  shall  issue  the  writ  of 
attachment  upon  receiving  an  affidavit  by  or  on  behalf  of  the 
plaintiff,  which  shall  be  tiled,  showing :  that  the  defendant  is 
indebted  to  the  plaintiff  upon  a  contract,  specifying  the  nature  and 
amount  thereof,  as  near  as  may  be  over  and  above  all  legal  set-offs 
or  counter  claims,  and  that  the  same  has  not  been  secured  by  any 
mortgage,  lien  or  pledge  upon  real  or  personal  property  situate  or 
being  in  this  territory,  or,  if  so  secured,  that  said  security  has  been 
rendered  nugatory  by  the  act  of  the  defendant,  and  that  the  same  is 
an  actual,  bona  Jide,  existing  demand,  due  and  owing  from  the 
defendant  to  the  plaintiff,  and  that  the  attachment  is  not  sought  and 
the  action  is  not  prosecuted  to  hinder,  delay,  or  defraud  any  creditor 
of  the  defendant;  and  specifying  one  or  more  of  the  causes  set 
forth  in  the  preceeding  section. 

Section  124  provides  that  before  issuing  the  writ  the  clerk  shall 
require  a  written  undertaking  on  the  part  of  the  plaintiff  "  in  a  sum 
not  less  than  two  hundred  dollars  nor  exceeding  the  amount  claimed 
by  the  plaintiff "  for  the  payment  of  costs  and  all  damages  which 
the  defendant  may  sustain  by  reason  of  the  attachment. 

Section  125  directs  that  the  writ  shall  require  the  officer  '*  io 
attach  and  safely  keep  all  the  property  of  such  defendant  within  the 
county  not  exempt  from  execution,  or  so  much  thereof  as  may  be 
sufficient  to  satisfy  the  plaintiff's  demand,  the  amount  of  which  sJiall 
he  stated  in  conformity  loith  the  complaints     *     *     * 

Basldn  d:  Van  Uorne,  for  the  appellant. 
Sutherland  <jc  McBride^  for  the  respondent. 

E3IEBSON,  J.  The  statute  leaves  no  discretion  in  any  one  as  to  the 
amount  which  shall  be  stated  in  the  writ  of  attachment.  It  is  a  plain, 
direct  and  specific  instruction  and  direction,  which  the  clerk  has  no 
right  or  authority  to  disregard.  The  process  of  attachment  is  a 
special  statutory  remedy  and,  in  resorting  to  it,  the  terms  of  the 
law  conferring  it  must  be  strictly  pursued.  If  the  clerk  had  stated 
any  other  sum  in  the  writ  than  that  in  conformity  with  the  demand 
in  the  complaint,  it  would  have  been  a  material  departure  from  the 
requirement  of  the  statute,  and  would  have  vitiated  the  proceeding 
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and  rendered  it  utterly  void.  The  requirements  of  the  statute  are 
BO  plain  and  explicit  that  there  is  no  room  left  for  construction  or 
speculation. 

The  statute  leaves  a  wide  discretion  in  the  clerk  as  to  the  amount 
of  the  undertaking  he  shall  require,  before  issuing  the  writ. 
Y\hen  this  discretion  has  been  exercised  within  the  limits  pre- 
f^cribed  by  the  statute,  it  cannot  be  said  that  the  writ  was  improperly 
issued. 

The  affidavit  sufficiently  specifies  the  nature  of  the  demand  to 
satisfy  the  requirements  of  the  statute  in  this  respect.  The  allega- 
tion that  it  is  on  a  contract  for  the  direct  payment  of  money,  with 
the  further  allegation  of  how  the  debt  occurred,  sufficiently  speci- 
fies the  nature  of  the  contract.  No  good  purpose  would  be  sub- 
served in  requiring  the  allegations  of  the  complaint,  either  minutely 
or  generally,  to  be  copied  into  an  affidavit  for  an  attachment.  It  is 
snfficient,  if  the  affidavit  shows  by  general  terms,  in  describing  the 
nature  of  the  demand,  that  it  is  the  same  debt  for  which  the  action 
isprosecuted. 

The  order  of  the  court  below  in  refusing  to  discharge  the  attach- 
ment, is  affirmed. 

HusTEB,  C.  J.  and  Twiss,  J.,  concurred. 


People,  etc.,  t?.  Smith. 

FUed  July  5, 1884. 

Bill  op  ExcKpnoNS — ^New  Trial— Criminal  Law.— In  tho  absence  of  a  bill  of  exceptions 
the  gupreme  court  will  not  review  the  action  of  the  trial  courti  on  a  motion  for  a  new  trial  in 
a  criminal  prosecution. 

Appeal  from  an  order  of  the  third  district  court  denying  the 
defendant  a  new  trial.     The  opinion  state  the  facts. 

Darie  &  Keiiner^  for  the  appellant. 
W.  H.  Dickson,  for  the  respondents. 

EiCEHSOK,  J.  The  defendant  was  convicted  of  the  crime  of  rob- 
bery. A  motion  for  a  new  trial  was  made,  which  was  denied.  This 
appeal  is  from  the  order  denying  a  new  trial. 

^'o  bill  of  exceptions,  as  provided  by  section  313  of  the  criminal 
code,  was  ever  prepared  or  settled.  In  the  absence  of  a  bill  of 
exceptions,  this  court  will  not  review  the  action  of  a  trial  court  on  a 
motion  for  a  new  trial.  A  recital  in  the  order  that  exception  was 
taken  will  not  suffice,  but  the  hill  must  be  taken.  There  being  no 
error  complained  of  in  the  judgment  roll,  and  none  appearing,  tho 
judgment  is  affirmed. 

HcNTEnj  C.  J.,  and  Twiss.  J.,  concurred. 
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Roach  v.  Gilmer  et  al. 

Filed  July  5,  1884. 

Assumpsit— Work  ant>  Labor — Avoiding  Settlement. — In  an  assumpsit  for  work  and 
labor  the  |>laintiff  cannot  avoid  a  settlement  of  the  account  between  himself  and  the  defend- 
ant, for  mistaken  or  errors  in  items  thereof.  Such  avoidance  can  only  be  had  iu  an  action  to 
bet  afiide  the  settlement. 

Setti.kment  Of  Account — Acceptance  by  Creditor. — A  payment  made  and  accepted  as 
an  adjustment  of  an  unsettled  or  unliquidated  dcmnnd  will  operate  as  a  s  itisfaction,  althnujh 
shown  to  be  murh  less  than  the  creclitor  was  entitled  to  receive  and  would  havo  rect'iveJ  lial 
he  brought  an  action.  The  fact  that  the  creditor  dissented  at  the  time  of  the  settlement  can 
make  no  difference,  if  he  finally  accepted  the  debtor's  offer,  and  ajj^^eed  to  the  settlement 

Verhict  Against  Evidence — Work  and  LabO'i. — X  verdict  for  the  plaintiff  in  an  action 
for  work  and  labor  will  beheld  unsi^piwrted  by  the  evidence,  when  the  same  is  largely  in 
excess  of  the  amount  prayed  for,  and  when  no  allowance  is  made  for  undisputed  payments 
by  the  defendant. 

Appeal  from  an  order  of  the  third  district  court  granting  tlio 
defendants  a  new  trial.     The  opinion  states  the  facts. 

Arthur  Broivn,  for  the  appellant. 

Bemietty  Uarkness  and  Kirkpatrick,  for  the  respondents. 

Emerson,  J.  The  complaint  contains  two  causes  of  action :  one 
for  the  balance  due  for  the  personal  services  of  the  plaintiff,  and 
the  other  for  the  labor  of  the  plaintiff's  wife. 

The  answer  admits  that  the  plaintiff  worked  for  the  defendants 
for  the  length  of  time  alleged,  and  the  value  of  the  services  as 
charged  in  the  first  count.  It  denies  any  contract  to  pay  the  wife 
se])arately,  and  states  that  the  amount  alleged  in  the  first  count  was 
for  the  services  of  both  plaintiff  and  wife.  It  denies  any  indebted- 
ness and  alleges  payment.  Por  a  separate  defense  it  alleges  an 
accounting  in  December,  1881,  and  before  the  commencement  of 
this  action,  and  a  balance  found  due  from  the  defendants  to  the 
plaintiff  which  was  then  paid  and  accepted  in  full  satisfaction. 

On  the  trial  the  plaintiff  gave  no  evidence  under  the  first  count 
of  the  complaint,  but  rested  on  the  admissions  in  the  answer. 

Under  the  second  count  he  gave  evidence  tending  to  show  a  con- 
tract to  pay  for  the  wife's  labor,  separated  from  and  in  addition  to 
the  amount  to  be  paid  for  the  personal  serviced  of  the  plaintiff  as 
set  out  in  the  first  count.     The  plaintiff  then  rested. 

The  defendants  then  gave  evidence  tending  to  disprove  the 
alleged  contract  for  separate  or  further  compensation  for  the  wife's 
services,  and  also  put  in  evidence  a  statement  of  an  account  be- 
tween the  defendants  and  one  Geclney,  made  up  of  a  large  number 
of  items  consisting  of  provisions,  clothing  and  supplies  genenilly. 

The  defendants  reside  and  have  their  headquarters  in  Salt  Lake 
rity,  while  tlioir  ranch  upon  which  p)laintiff  was  employed,  is  in 
11  JO  state  of  Nevada. 

TJio  agreement  between  the  parties  was  that  the  defendants  shonld 
furnish  a  house  and  the  provisions  necessary  for  the  plaintiff  and 
his  family  in  addition  to  the  stated  monthly  wages. 

Gedney  is  a  merchant  doing  business  near  the  ranch  in  Nevada, 
and  the  account  above  referred  to  includes  many  articles  of  clothing 
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and  the  like  which  the  defendants  were  not  bound  to  furnish,  but 
vhich  were  charged  to  them  with  the  provisions  and  family  supplies. 

To  this  Gedney  statement  there  was  pinned  a  separate  statement 
containing  items  of  clothing  and  the  like,  taken  from  the  former 
mentioned  statement,  and  which  were  evidently  not  of  the  class  or 
kind  of  articles  which  the  defendants  were  bound  to  furnish  under 
their  contract,  and  also  other  items  as  a  charge  against  the  plaintiff 
amounting  to  over  two  thousand  eight  hundred  dollars  followed  by 
a  credit,  as  follows:  "  By  salary,  five  years  and  nine  months,  at 
sixty  dollars  per  month,"  leaving  a  balance  due  the  plaintiff  of  eight 
liundred  and  eighty-five  dollars  and  twenty-seven  cents.  At  the 
bottom  of  this  sheet,  and  directly  under  the  last  entry  showing  the 
balance,  is  the  following: 

"  Received  of  Gilmer,  Salisbury  &  Co.,  eight  hundred  and  eighty- 
five  dollars  and  twenty-seven  cents  ($885.27)  in  full  to  December  21, 
1881. 

''  Correct— J.  T.  Gilmer. 
Wm.  Koach." 

With  this  evidence  the  defendants  rested  their  case.  The  plaintiffs 
then  offered  rebutting  testimony  with  a  view  to  impeach  the  settle- 
ment, and  the  case  was  submitted  to  the  jury,  who  returned  a  verdict 
in  favor  of  the  plaintiff  for  three  thousand  six  hundred  and  §fty- 
two  dollars  and  twenty-five  cents,  made  up,  as  they  state,  as  follows : 
W.  Boach,  balance  services,  $2,444.75;  Mrs.  Boach^  balance  services, 
$1,207.50. 

The  defendants  then  moved  for  a  new  trial,  which  was  granted, 
and  from  that  order  the  plaintiffs  prosecute  this  appeal. 

The  main  questions  of  law  arose  during  the  trial,  in  determining 
to  what  extent,  and  in  what  manner,  the  plaintiff,  in  submittinpf  evi- 
dence, could  attack  the  correctness  of  the  accounts  included  in  the 
settlement,  or  the  settlement  itself. 

The  complaint  is  in  assumpsit  for  work  and  labor,  and  the  appel- 
lant could  not,  in  such  an  action,  avoid  a  settlement  for  mistakes  or 
errors  in  the  items  of  the  account  settled. 

This  must  be  done  by  a  proper  action  brought  for  that  purpose, 
and  specifically  pointing  out  the  errors  or  mistakes,  thus  challenging 
the  attention  of  the  opposing  party  directly  to  them,  when  the  court 
will  open  the  accounting  to  the  extent  the  proof  requires,  or  if  the 
emergency  requires  it,  or  in  cases  of  fraud ,  it  will  open  the  whole 
account. 

In  the  case  before  us  the  record  fails  to  show  any  fraud  practiced 
by  the  respondents,  or  any  one  of  them,  to  procure  the  sijznature  of 
the  appellant;  nor  is  it  claimed  that  as  a  matter  of  fact  there  was 
any. 

The  defendants'  answer  fuUv  set  out,  and  the  evidence  given  in 
snpport  of  it,  went  to  establish  the  fact  that  the  statement  put  in 
evidence  was  something  more  than  a  mere  account  stated. .  It  was 
prima  facie  a  satisfaction  of  the  claim.  It  is  evident,  from  the  tes- 
timony, that  the  plaintiff,  and  defendant  Gilmer,  prior  to  the  settle- 
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ment  referred  to,  and  put  in  evidence,  had  had  some  dispute  and 
disagreement  in  reference  to  their  unsettled  accounts. 

It  was  a  settlement  of  a  disputed  account,  and  does  not  fall  within 
the  rule  apx>licable  to  liquidated  and  undisputed  money  demands. 

The  plaintiflf  testified  that  at  the  time  of  the  settlement  he  objecteJ 
to  some  of  the  items,  while  the  defendant  Gilmer  claimed  that  the 
balance  shown  by  that  accounting  was  all  that  the  defendants  owed 
him.  The  plaintiff  says  he  signed  the  paper  and  took  the  check 
because  he  needed  the  money. 

A  payment  made  and  accepted  as  an  adjustment  of  an  unsettled 
or  unliquidated  demand  will  operate  as  a  satisfaction,  although 
shown  to  be  much  less  than  the  creditor  was  entitled  to  receive,  and 
would  have  recovered,  had  he  brought  an  action :  Donahue  v.  Wood- 
bury, 6  Cush.  148;  Palmeter  v.  Huxford,  4  Denio  166;  Babcoek  v. 
Hawkins,  23  Vt.  561;  Neary  v.  Bostwick,  2  Hilton,  514;  Shipman  v. 
United  States,  18  Ct.  Claims  138. 

The  defendants  excepted  to  the  refusal  of  the  court  to  give  their 
fourth  and  seventh  requests  to  charge,  which  were  as  follows: 

*'4th.  Though  defendant  may  have  objected  before  signing  to 
some  of  the  items,  if  he  afterwards  voluntarily  signed,  it  was  a 
waiver  of  his  objections." 

*  *7th.  If  you  find  the  plaintiff  voluntarily  signed  the  written  state- 
ment, knowing  it  was  an  acknowledgment  of  satisfaction  of  the 
claim  recited  in  it,  he  cannot  maintain  an  action  on  said  claim  with- 
out notifying  defendants  of  errors  or  mistakes,  if  any,  in  said 
account,  and  requiring  them  to  be  corrected." 

These  should  have  been  ^iven.  It  can  make  no  difference  that  the 
creditor  dissented  at  the  time,  if  he  did  finally  take  the  offer  and 
sign  the  statement:    McDaniels  v.  Lapham,  22  Vt.  222. 

If  there  were  errors  or  mistakes  in  the  settlement,  a  proper  action 
should  have  been  brought,  in  which  these  should  have  oeen  pointed 
out,  and  the  defendants  fully  apprised  of  what  they  were.  It 
could  not  properly  be  done  in  this  action,  and  as  reoutting  testi- 
mony, to  the  case  made  by  the  defendants  establishing  the  account- 
ing and  settlement. 

The  plaintiff  received  the  amount  paid,  with  a  full  knowledp;e  of 
the  claim  of  the  defendants  that  it  was  all  they  owed  him.  There 
is  no  excuse  for  the  plaintiff  m  entirely  ignoring  this  transaction, 
and  bringing  his  action  on  the  original  claim. 

It  follows  from  the  above,  that  the  giving  of  the  first,  second  and 
third  requests  on  the  part  of  the  plaintiff  was  error.  These  instruc- 
tions leave  entirely  out  of  view  the  claim  of  defendants,  and  the 
evidence  to  support  it,  that  there  was  an  agreement  about  a  disputed 
matter,  and  the  acceptance  of  the  money  paid  by  the  defendants  in 
satisfaction  thereof.  When  a  sum  certain  is  tendered  in  satisfac- 
tion of  an  unliquidated  debt  or  demand,  the  creditor  must  choose 
between  rejecting  the  claim  altogether,  and  accepting  it  on  the  terms 
on  which  it  was  made,  and  cannot  take  the  money  and  escape 
from  the  condition,  on  the  ground  that  he  dissented  at  the  time: 
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McDaniel  v.  Lapliam,  21  Vt.  223;  McDaniel  v.  Bank  of  Eutland.  3 
WUliams  (Vt.),  230. 

The  verdict  on  the  first  count  is  so  contrary  to  the  evidence,  as  to  lead 
as  to  the  conclusion  that  the  jury  were  influenced  by  passion,  or  preju- 
dice, or  some  other  motive,  rather  than  conclusions  reached  by  a 
candid  review  of  the  testimony  before  them.  The  verdict  was 
several  hundred  dollars  in  excess  of  the  amount  due  the  plaintiff  on 
this  count,  without  allowing  the  defendants  anything  received  by 
the  plaintiff  on  either  the  Gedney  or  the  Hamill  and  Meigs  bill,  and 
the  plaintiff  himself  swears  that  he  objected  to  only  a  few  items  on 
these  bills.  There  were  other  cash  payments  entirely  undisputed, 
which  must  have  been  entirely  overlooKed  by  the  jury.  The  ver- 
dict is  not  suported  by  the  evidence. 

The  testimony  in  reference  to  the  second  count  was  conflicting,  and 
for  this  reason,  also,  this  court  will  not  disturb  the  judgment  of  the 
lower  court  in  granting  a  new  trial.  Judgment  and  order  granting 
a  new  trial  affirmed. 

Hunter,  C.  J.  and  Twiss,  J.,  concurred. 


Klopenstinb  v.  Woolf. 

Filed  Jvly  6, 1884- 

Dtje-btlls— Justices*  Coubt— Jubisdiction. — Due-billB,  which  specify  no  place  of  pay- 
ment, are  payable  at  the  domicile  of  the  debtor,  and  an  action  thereon  in  the  justices'  court 
must  be  brought  in  the  precinct  in  which  the  maker  resides. 

Appeal  from  a  judgment  of  the  third  district  court,  entered  in 
favor  of  the  defendant.    The  opinion  states  the  facts. 

Woods  and  Hoffman^  for  the  appellant. 

Dickson  &  Varian,  for  the  respondent. 

EuEBSON,  J.  This  action  was  originally  commenced  in  the  justice 
eourt  for  Bingham  precinct  in  Salt  Lake  county,  to  recover  on  cer- 
tain due-bills  dated  at  and  for  work  performed  in  that  precinct,  but 
QO  place  of  payment  named. 

The  record  shows  that  the  defendant  is  a  resident  of  Salt  Lake 
City,  and  that  there  is  and  was  at  the  time  this  suit  was  commenced, 
a  justices*  court  and  a  justice  competent  to  act  in  the  precinct  where 
the  defendant  resides. 

The  defendant  made  a  special  appearance  in  the  justice  court, 
and  moved  to  dismiss  the  case  for  the  reason,  among  others,  that 
the  justice  had  no  jurisdiqtion,  the  defendant's  residence  being  out 
of  the  justice's  precinct.  The  justice  denied  the  motion,  and  gave 
judgment  against  the  defendant,  on  default  of  an  appearance  and 
answer. 

The  defendant  appealed  to  the  district  court,  where,  upon  his 
motion,  the  case  was  dismissed  for  want  of  jurisdiction  in  the  justice. 
The  plaintiff  appeals  to  this  court  from  the  order  of  dismissal. 
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The  Practice  Act  C.  L.  1734  provides  that  no  person  shall  be  held 
to  answer  a  summons  issued  against  him,  from  a  justice  court,  in  a 
civil  action,  in  any  precinct  other  than  the  one  in  which  he  shall 
reside,  unless  the  case  falls  within  some  one  of  the  subdivisions  of 
that  section  forming  exceptions  thereto.  It  is  contended  by  the 
appellant  that  this  case  falls  within  the  sixth  subdivision,  which  is 
as  follows: 

* '  When  a  person  has  contracted  to  perform  any  obligation  at  a 
particular  place,  and  resides  in  another  precinct,  he  may  be  sued  in 
the  precinct  in  which  such  obligation  is  to  be  performed,  or  in  which 
he  resides." 

The  due  bills  sued  upon,  do  not  bring  the  case  within  this 
exception.  They  are  not  contracts  to  perform  any  obligation,  in  the 
pracinct  where  the  suit  was  brought,  or  in  any  particular  place. 

Like  promissory  notes,  not  made  payable  at  any  particular  place, 
they  are  payable  at  the  domicil  of  the  debtor. 

The  defendant  being  at  the  time  a  resident  of  another  precinct,  in 
which  there  was  a  justice  court  and  a  justice  competent  to  act,  and 
the  due  bills  not  being  contracts  to  perform  any  obligation  in  the 
precinct  where  the  suit  was  brought,  the  action  was  one  over  which 
the  justice  had  not,  and  could  not  acquire  jurisdiction. 

The  judgment  of  the  court  below  in  dismissing  the  case  is 
affirmed. 

Hunter,  C.  J,  and  Twiss,  J.,  concurred. 


Sandees  v.  Woolf. 

Filed  July  5,  1884- 
Judgment  Affiuhed  on  the  authority  of  Klcpenstine  v.  Woolf,  ante. 

Appeal  from  a  judgment  of  the  third  district  court,  entered  in 
favor  of  the  defendant.  The  facts  were  similar  to  those  in  Klopenstine 
V.  Woolf,  ante. 

Woods  and  Hoffman^  for  the  appellant. 

Dickson  <&  VariaUy  for  the  respondent. 

Emkrson,  J.  The  facts  in  this  case  are  identical  with  those  in  the 
case  of  Klopenstine  v.  Woolf  just  decided.  For  the  reason  then  given 
the  judgment  of  the  lower  court  is  affirmed. 

Hunter,  0.  J.  and  Twiss  J.,  concurred. 
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Fenton  v.  Salt  Lake  County  et  al. 

FUed  July  6, 1884 

Actios  acaikst  Countt— Pbesentation  op  Claim  -PLEADiya.— In  an  action  ngainst  a 
cnonty  the  comiilaint  most  aUege  the  presentation  of  the  plaintiff  'a  claim,  demand  or  right 
of  action  to  the  county  court  for  allowance,  and  the  rejection  thereof. 

Appeal  from  a  judgment  of  tlio  third  district  courts  entered  in 
layor  of  the  plaintiff.    The  opinion  states  the  facts. 

Zerubabel  Snoiv,  for  the  appellant. 
J,  D.  Lomaas^  for  the  respondent. 

EMEBSONy  J.  This  action  was  brought  against  the  county  of  Salt 
Lake  and  others,  to  recover  damages  for  injuries  to  plaintiff's  land, 
caused  by  constructing  canals  near  said  land,  and  diverting  the 
waters  of  a  natural  stream  therefrom,  and  to  which  was  added  a 
prayer  for  equitable  relief. 

The  case  was  dismissed  as  to  the  defendants  other  than  Salt  Lake 
county. 

The  county  demurred  to  the  complaint,  which  was  overruled,  and 
the  issues  raised  by  its  answer  were  tried  by  a  referee,  upon  whose 
report  of  findings  of  fact  and  conclusions  of  law  a  judgment  was 
entered  in  favor  of  this  plaintiff  and  against  the  defendant  county 
for  two  thousand  dollars  damages  and  costs  of  suit,  together  with  a 
decree  that  the  defendant  county  restore  to  tho  plaintiff  a  certain 
portion  of  tho  natural  stream  flowing  through  his  said  land.  From 
this  judgment  the  county  appeals  to  this  court. 

Various  exceptions  were  taken  to  tho  findings  and  report  of  the 
referee,  uono  of  which  will  bo  noticed  here,  as  the  caso  will  be  dis- 
posed of  upon  tho  points  raised  by  tho  demurrer. 

The  demurrer  raises  the  point  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against  tho  defendant 
county,  inasmuch  as  there  is  no  averment  that  tho  claim  was  pre- 
sented to,  and  disallowed  by  the  county  court,  in  accordance  with 
tho  provisions  of  section  6  of  an  act  of  the  territorial  legislature, 
approved  February  18th,  1878. 

Tho  section  referred  to  provides  that  "no  action  shall  be  com- 
menced or  maintained  against  any  county,  until  tho  person  or  party 
having  a  claim,  demand,  or  right  of  action,  shall  present  tho  same 
to  tho  county  court  thereof ,  with  proof  of  tho  correctness  of  such 
ckim  or  right,  and  until  the  samo  has  been  disallowed  by  said 
court."  Tho  next  section  j^rovides  that  if  a  claim  or  demand  is  not 
audited  in  four  months  after  presentation,  it  shall  bo  deemed  to  be 
disallowed.     Sess.  Laws  of  1878,  p.  9. 

This  provision  is  founded  in  wisdom,  and  is  in  furtherance  of  a 
judicious  public  policy,  to  prevent  needless  litigation  and  save 
unnecessary  expenses  and  costs,  by  affording  an  opportunity  amica- 
bly to  adjust  all  claims,  of  every  nature,  against  a  county  before  suit 
is  brought. 
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The  right  to  commence  or  maintain  any  action  against  a  coanty 
is,  by  the  statute,  made  to  depend  upon  the  fact  that  the  claim, 
demand  or  right  of  action  has  first  been  presented  to  the  coanty 
court,  and  has  been  disallowed  either  expressly  or  by  non-action- 
This  fact  must  be  stated  in  the  complaint.  It  is  a  suDstantial  alle. 
gation  upon  which  the  plaintiff's  right  of  recovery  depends,  and 
without  it  a  complaint  fails  to  state  a  cause  of  action  against  a 
county. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  with  instructions  to  that  court  to  sustain  the  demurrer. 

HuNTEB,  0.  J.,  and  Twiss,  J.,  concurred. 
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Constitutional  and  Statutory  Peovisions. — ^The  constitution  of  the 
United  States,  Art.  lY,  sec.  2,  provides  that  **  A  person  charged  in  any- 
state  with  treason,  felony  or  other  crime,  who  shall  flee  from  justice, 
and  be  found  in  another  state,  shall,  on  demand  of  the  executive  author- 
ity of  the  state  from  which  he  fled,  be  delivered  up,  to  be  removed  to 
the  state  having  jurisdiction  of  the  crime  "     This  section  as  first  re- 
ported by  the  committee  of  detail  to  the  federal  convention  was  as  fol- 
lows: "  Any  person  charged  with  treason,  felony  or  high  misdemeanor 
in  any  state,  who  shall  flee  from  justice,  and  shall  be  found  in  any  other 
state,  shall,  on  demand  of  the  executive  power  of  the  state  from  which 
be  fled,  be  delivered  up  and  be  removed  to  the  state  having  jurisdiction 
of  the  offense:"  5  Elliott's  Deb.  381;  2  Madison's  Pap.  1240.     When 
the  article  was  aftem^ards  taken  up  by  the  convention,  the  words  '*  high 
laisdemeanor"  were  struck  out  of  the  section,  and  the  words   "  other 
crime"  inserted  in  their  stead,  **  in  order  to  comprehend  all  proper  cases,  it 
l^eing  doubtful  whether  *  high  misdemeanor'  had  not  a  technical  meaning 
too  hmited:"  5  Ell.   Deb.   487;  3  Mad.  Pap.  1447.     Further  changes 
^ere  made  in  committee,  and  when  finally  adopted,  the  section  read  as 
above  given.     It  may  here  be  observed  that  the  articles  of  confederation 
contained  a  clause — ^Art.  IV,  sec.  2 — similar  to  the  one  reported  to  the 
convention,  and  which,  it  is  more  than  probable,  is  the  source  of  the 
present  constitutional  provision.     The  objects  and  reason  of  the  section 
are  thus  clearly  stated  by  Beasley,  Ch.  J.,  in  Matter  of  Yoorhees,  32  N. 
•T.  Law,  141, 145:  "The  purpose,  then,  of  this  provision  of  the  consti- 
tution was,  as  I  conceive,  two-fold:  first,  to  impose  an  absolute  obliga- 
tion on  each  state  to  surrender  criminals  fleeing  from   the  justice  of 
another  state;  and  second,  to  define  clearly  the  class  of  criminals  so  to 
be  surrendered.     The  rule  of  international  comity  was  defective  in  both 
particulars,  and  the  design,  consequently,  was  to  create  a  substitute 
which  should  be  without  either  defect." 

.*P^^  ^fore  tbe  Young  Men's  Bar  Association,  by  Cbarlea  W-  Slack,  of  the  San  Fran- 
cisco Bar. 
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It  will  be  noticed  that  while  the  constitution  provides  who  shall  make 
the  demand  for  the  suiTender  of  the  fugitive  frqm  justice,  it  says  noth- 
ing of  whom  the  demand  shall  be  made,  nor  of  the  manner  in  wLich  tlie 
crime  shall  be  charged.     Certain  difficulties  having  arisen  in  1791  in 
this  regard — the  executive  authority  of  Virginia  showing  some  hesitation 
in  delivering  up  a  fugitive  from  justice  upon  the  demand  of  the  execu- 
tive of  Pennsylvania,  congress  in  1793  passed  an  "  act  respecting  fugi- 
tives from  justice  and  persons  escaping  from  the  service  of  their  mas- 
ters:" 1  U.  S.  Stat,  at  Large,  302,  the  first  two  sections  of  which  repro- 
duced in  the  revised  statutes  of  the  United  States  are  as  follows,  sec. 
5278:  **  Whenever  the  executive  authority  of  any  state  or  territory  de- 
mands any  person  as  a  fugitive  from  justice,  of  the  executive  authority 
of  any  state  or  territory  to  which  such  person  has  fled,  and  produces  a 
copy  of  an  indictment  found  or  an  affidavit  made  before  a  magistrate  of 
any  state  or  territory,  charging  the  person  demanded  with  having  com- 
mitted treason,  felony  or  other  crime,  certified  as  authentic  by  the  gov- 
ernor or  chief  magistrate  of  the  state  or  territory  from  whence  the  per- 
son 80  charged  has  fied,  it  shall  be  the  duty  of  the  executive  authority 
of  the  state  or  territory  to  which  such  person  has  fied  to  cause  hiin  to  be 
arrested  and  secured,  and  to  cause  notice  of  the  arrest  to  be  given  to 
the  executive  authority  making  such  demand,  or  to  the  agent  of  such 
authority  appointed  to  receive  the  fugitive,  and  to  cause  the  fugitive  to 
be  delivered  to  such  agent  when  he  shall  appear.     If  no  such  agent  ap- 
pears within  six  months  from  the  time  of  the  aiTest,  the  prisoner  may  be 
discharged.     All  costs  or  expenses  incurred  in  the  apprehending,  secur- 
ing, and  transmitting  such  fugitive  to  the  state  or  territory  making  sucli 
demand  shall  be  paid  by  such  state  or  territory."  Sec.  5279:    '*Any 
agent  so  appointed  who  receives  the  fugitive  into  his  custody,  shall  be 
empowered  to  transport  him  to  the  state  or  territory  from  which  he  has 
fled.     And  every  person  who,  by  force,  sets  at  liberty  or  rescues  the 
fugitive  from  such  agent  while  so  transporting  him,  shall  be  fined  not 
more  than  five  hundred  dollars  or  imprisoned  not  more  than  one  year." 

This  act  of  1793,  particularly  the  latter  portion,  which  concerned  fugi- 
tives from  justice,  came  before  the  supreme  court  of  the  United  States 
in  Prigg  v.  Commonwealth  of  Pennsylvania,  IG  Pet.  639,  and  Mr.  Justice 
Story  said  of  the  power  of  congress  to  jmss  such  legislation  (p.  618): 
**  No  one  has  ever  supposed  that  congress  could  constitutionally  by  its 
legislation  exercise  powers,  or  enact  laws,  beyond  the  powers  delegated 
to  it  by  the  constitution.  But  it  has  on  various  occasions  exercised 
powers  which  were  necessary  and  proper  as  means  to  carry  into  efiect 
rights  expressly  given,  and  duties  expressly  enjoined  thereby.  The  end 
being  required,  it  has  been  deemed  a  just  and  necessary  implication  that 
the  means  to  accomplish  it  are  given  also;  or,  in  other  words,  that  the 
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power  flows  as  a  necessary  means  to  accomplish  the  end.  '*  And,  again, 
he  says  (p.  620),  speaking  more  particularly  in  reference  to  the  extradi- 
tion of  fugitives,  and  of  the  event  which  led  to  the  passage  of  the  act  in 
1703,  **  From  that  time  down  to  the  present  hour,  not  a  doubt  has  been 
breathed  upon  the  constitutionality  of  this  part  of  the  act;  and  every 
executive  of  the  union  has  constantly  acted  upon  and  admitted  its  valid- 
ity." In  matter  of  Romaine,  23  Cal.  585,  however,  Mr.  Justice  Crocker, 
apparently  overlooking  this  decision,  made  twenty-one  years  before,  and 
reasoning  from  the  fact  that  in  art.  lY.  of  the  United  States  Constitu- 
tion several  important  subjects  are  treated  of,  over  some  of  which  power 
is  directly  conferred  upon  congress,  and  over  others  not,  comes  to  the 
conclusion  that  in  relation  to  the  latter,  including  the  clause  in  question, 
congress  has  no  power  to  legislate,  but  the  provisions  concerning  such 
matters  stand  as  solemn  compacts  between  the  states,  to  be  enforced  by 
state  legislation  or  judicial  action.  A  court  of  general  original  jurisdic- 
tion can,  according  to  Mr.  Justice  Crocker's  idea,  apply  the  appropriate 
remedy  and  issue  the  necessary  writs  for  the  arrest  and  transfer  of  fugi- 
tive criminals,  without  special  legislation. 

It  will  also  be  observed  that  the  constitutional  provision  is  confined  to 
states,  and  does  not  include  territories  within  its  terms,  while  the  act  of 
congress  applies  alike  to  states  and  territories.  That  the  act,  in  its  appli- 
cation to  territories,  is  constitutional,  would  seem  to  be  unquestionable 
under  the  power  conferred  upon  congress,  in  art.  IV.,  sec.  3,  of  the 
constitution  to  make  **  all  needful  rules  and  regulations  respecting 
territory  or  other  property  belonging  tx)  the  United  States."*  And 
Mr.  Justice  Story  in  Prigg  v.  Commonwealth  of  Pennsylvania,  supra 
(p.  622),  also  broadly  asserts:  **  We  hold  the  act  to  be  clearly  con- 
stitutional in  all  its  leading  provisions,  and  indeed,  with  the  •excep- 
tion of  that  part  which  confers  authority  upon  state  magistrates,  to 
be  free  from  reasonable  doubt  and  difficulty,  upon  the  grounds  already 
stated."  The  question  was  raised  in  State  v.  Loper,  Ga.,  Dec.  pt.  2,33, 
but  not  decided,  the  court  holding  that  a  fugitive  from  justice  from  a 
territory  might  be  arrested  and  detained  under  the  law  of  nations,  and 
the  common  law  of  the  land;  and  in  Matter  of  Romaine,  supra,  Mr. 
Justice  Crocker,  observing  that  the  word  **  territory"  was  omitted  from 
the  clause  of  the  constitution,  deemed  it  necessary  to  look  elsewhere  in 
cases  of  requisitions  from  territories,  and  held  that  this  defect  was  reme- 
died, not  by  the  act  of  congress,  but  by  a  statute  of  California  then 
existing.  Congress  may,  of  course,  pass  an  extradition  law  applying  to 
the  District  of  Columbia  alone,  under  the  power  given  it  in  art.  I,  sec.  8, 
of  the  constitution,  **  to  exercise  exclusive  legislation  in  all  cases  what- 

^  Spear  on  Ex  trad.  232;  and  see  Pomcroy      Const  Sec.  1325,  ei  seq, 
Ojost  Law,  Sec  491,  et  seq,;  Story  on  the 
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Boever  over  such  district  (not  exceeding  ten  miles  square)  as  may,  by 
cession  of  particular  states  and  the  acceptance  of  congress,  become  the 
seat  of  government  of  the  United  States."*  And  this  it  has  seen  fit  to 
do  in  an  act  declaring  that,  **  In  all  cases  where  the  laws  of  tlie 
United  States  provide  that  fugitives  from  justice  shall  be  delivered  up, 
the  chief  justice  of  the  supreme  court  shall  cause  to  be  apprehended  and 
delivered  up  such  fugitive  from  justice  who  shall  be  found  within  the 
district,  in  the  same  manner  and  under  the  same  regulations  as  the 
executive  authority  of  the  several  states  are  required  to  do  by  the  pro- 
visions of  sections  5278  and  5279  of  the  revised  statutes." '  And,  accord- 
ing to  the  case  of  In  re  Buell,  3  Dill.  116,  a  criminal  offender  against 
the  laws  of  the  district,  if  found  beyond  the  district,  may  be  removed 
to  it  for  trial. 

The  act  of  1793  being  therefore  constitutional,  it  follows  that  no  laws 
inconsistent  therewith  can  be  j^assed  by  the  states.*  But  the  question  has 
arisen  whether  all  state  legislation  on  the  subject  of  inter-state  extradition 
is  excluded.  Judge  Story,  in  Prigg  v. Commonwealth  of  Penn.  IG  Pet.  539, 
G17,  says :  *  *  In  a  general  sense,  this  act  may  be  truly  said  to  cover  the  whole 
ground  of  the  constitution,  both  as  to  fugitives  from  justice  and  fugi- 
tive slaves;  that  is,  it  covers  both  subjects  in  its  enactments,  not  because 
it  exhausts  the  remedies  which  may  be  applied  by  congress  to  enforce 
the  rights,  if  the  provisions  of  the  act  shall  in  practice  be  found  not  to 
attain  the  objects  of  the  constitution,  but  because  it  points  out  fully  all 
the  modes  of  attaining  those  objects  which  congress,  in  their  discretion, 
liave  as  yet  deemed  expedient  or  proper  to  meet  the  exigencies  of  the 
constitution.  If  this  be  so,  then  it  would  seem,  upon  just  principles  of 
construction,  that  the  legislation  of  congress,  if  constitutional,  must 
supersede  all  state  legislation  upon  the  same  subject,  and  by  necessair 
implication  prohibit  it."  Again,  in  ex  parte  McKean,  3  Hughes  23,  the 
following  language  is  used  by  Hughes,  J. :  **  The  state  of  Virginia  has 
adopted  provisions  similar  to  if  not  identical  with  those  of  the  consti- 
tution and  laws  of  the  United  States  on  this  subject,  and  whether  she  had 
done  so  expressly  or  not,  these  latter  provisions  are  a  part  of  her  law, 
and  are  obligatory  upon  her  officers  and  courts.  It  has  been  held  that 
the  j)ower  of  congress  to  legislate  on  this  subject  of  the  delivery  of  fu- 
gitives from  one  state  into  another  is  exclusive,  and  that  its  law  is  the 
paramount  law  of  the  subject."*  Notwithstanding  the  broad  views  thus 
expressed  as  to  the  exclusive  nature  of  the  legislation  of  congress  on  the 
subject  of  extradition  of  fugitive  criminals,  there  can  be  no  objection 
in  the  nature  of  things,  to  state  legislation  simply  auxiliary  in  its  charac- 

2  See  Pom.  Const.  Law,  Sec.  490.,  ct  scq.  ^Citinjj  Prigg  v.  Comm.  of  Perm,  tuiiri; 

»  \J.  S.  Kev.  Stat.  Di.st.  Col.,  Sec.  813.  Matter  of  Martin,  2  Paine,  34S;  Jou^s  v. 

'^Murcl.   on  Hab.   Corp.    *Ocl;    Spear   on  V;i  zanflt,  2  McLean,  Oil;  c*  j:;iii'te  Smith, 

Lxtnul.  243.  3  id.  12L 
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ier*  And  besides  it  must  be  remembered  that  in  Prigg  v.  Comm.  of  Penn. , 
the  real  question  before  the  court  was  the  validity  of  state  laws  respect- 
ing fugitive  slaves,  and  what  was  said  of  fugitives  from  justice,  was  by 
way  of  analogy  and  illustration/  The  case  of  ex  parte  Smith,  3  Mc- 
Lean, 121;  S.  C.  6  Law  Rep.  57,  recognizes  the  right  of  a  state  to  im- 
pose a  duty  upon  its  executive  to  issue  warrants  to  apprehend  fugitives 
from  justice,  when  such  fugitives  were  demanded,  and  the  act  of  con- 
gress complied  with,  the  violation  of  which  duty  might  subject  the 
executive  to  impeachment  at  the  hands  of  the  legislature;  but  holds 
that  if  the  law  intended  to  impose  more  than  this,  it  would  be  uncon- 
stitutional and  void.  In  Robinson  v.  Flanders,  29  Ind.  10,  it  was  held 
that  as  to  what  steps  the  governor  shall  take  to  secure  the  arrest  of  the 
person  demanded,  and  how  he  shall  satisfy  himself  of  the  identity  of 
the  person  seized,  the  act  of  congress  has  not  determined,  but  has  left 
it  for  the  states  to  provide  such  reasonable  methods  as  will  best  secure 
the  discharge  of  the  obligation  imposed  by  the  constitution  of  the  United 
States;  a  state  statute,  therefore,  may  require  the  officer  making  the 
arrrtt  to  take  the  prisoner  before  the  nearest  judge  for  identification.  A 
like  ruling  waa  also  made  under  a  similar  statute  of  Pennsylvania  in 
^T  parte  Butler,  18  Alb.  Law  Jour.  3G9.  The  Ohio  act  of  187*5,  relating 
to  fugitives  from  justice  was  held  to  be  a  valid  enactment  in  ex  parte 
Amnions,  34  Ohio  St.  518,  in  so  far  as  it  was  in  aid  of  the  provisions  of 
the  constitution  of  the  United  States,  and  the  act  of  congress  on  that 
i^ubject;  thus  the  act  might  provide  "  proper  and  adequate  means  and 
facilities  for  the  accomplishment  of  such  extradition."  Again,  the  con- 
stitution and  law  of  congress  do  not  apply  in  direct  terms  to  fupfitivo 
criminals  for  whom  no  demand  has  been  made  by  the  executive  authority 
of  the  state  or  territory  from  which  they  have  fled;  and  notwithstanding 
the  power  of  arresting  and  detaining  such  fugitives  until  a  demand  for 
them  actually  made,  may  be  authorized  by  the  United  States  constitu- 
tion itself,  as  the  exercise  of  a  power  essential  to  its  full  operation 
as  was  held  in  Matter  of  Fetter,  3  Zab.  311,  still  there  is  evidently 
nothing  in  either  the  constitution  or  the  act  of  congress  to  in'event 
states  or  territories  from  providing  by  legislative  enactments  for  such 
arrest  and  detention,  a  preliminaiy  examination  of  the  accused,  and 
the  like."  Although  in  the  early  case  of  Degant  v.  Michael,  2  Ind. 
'^'^0,  the  court  expressed  its  belief  that  under  Prigg  v.  Common- 
notice  wealth,  siipra^  such  statutes  were  void.  It  may  be  well  to 
^  this  connection,  that  the  term  **  executive  authority,"  as  used  in 
the  act  of  Congress  has  received  a  construction  at  the  hands  of  the 

*SeeSpearonExtrad.  252;Hurd.  onHab.  •Commonwealth    v.   Tracy,  5  Met.   />36; 

fl".  63L  tx  pnrte  White,  40  Cal.  ^'cH;  exjiaric  Cubreth, 

'>^  the  obsenratidns  of  Shaw,  C.  J.,  in  id.  4^5. 
Ummcmwealth  v.  Tracy,  5  Met.  547. 
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supreme  court  of  Massachusetts  iu  Commonwealth  v.  Hall,  9  Gray,  262; 
Bigelow,  J.,  holding  that  by  it  nothing  more  was  intended  than  to 
prescribe  the  department  of  government — the  executive,  as  distinguished 
from  the  judicial  and  legislative — to  which  application  should  be  made 
for  the  surrender  of  fugitives  from  justice,  and  if  the  executive  authority 
is  not  vested  in  the  governor  alone,  but  in  the  governor  aided  by  the 
advice  and  consent  of  the  council,  it  is  only  necessary  to  call  so  much 
of  the  department  into  action  as  is  requisite  to  carry  the  provisions  of 
the  act  into  effect;  section  7,  ch.  142,  Mass.  Rev.  Stat.  1837,  authom- 
ing  the  governor  alone  to  issue  a  warrant  for  the  apprehension  of  a 
fugitive,  is  therefore  in  accordance  with  the  act  of  congress. 

Executive  Discbetion  in  Causing  Abbest  and  Deliveby. — The  law  of 
congress  provides  that  on  demand  made  by  the  executive  authority  of 
any  state  or  territory,  to  which  a  fugitive  from  justice  has  fled,  and  on 
the  compliance  with  certain  requirements,  *'  it  shall  be  the  duty"  of  such 
executive  authority  to  cause  the  arrest  and  the  delivery  of  the  fugitive. 
It  has  never  been  authoritatively  held  that  this  law  is  anything  more  than 
declaratory.  Thus  in  Commonwealth  of  Kentucky  v.  Dennison,  24  How. 
G6,  107,  where  it  was  sought  to  compel  the  performance  of  this  duty  by 
mandamus f  chief  justice  Taney  said:  *'  The  words  *  it  shall  be  the  duty/  in 
ordinary  legislation,  imply  the  assertion  of  the  power  to  command  and 
coerce  obedience.  But  looking  to  the  subject  matter  of  this  law,  and 
the  relation  which  the  United  States  and  the  several  states  bear  to  each 
other,  the  court  is  of  the  opinion  the  words  *  it  shall  be  the  duty'  were 
not  used  as  mandatory  and  comjiulsory,  but  as  declaratoiy  of  the  moral 
duty  which  this  compact  created,  when  congress  had  provided  the  mode 
of  carrying  it  into  execution.  The  act  does  not  provide  any  means  to  com- 
pel the  execution  of  this  duty,  nor  inflict  any  punishment  for  neglect  or 
refusal  on  the  part  of  the  executive  of  the  state;  nor  is  there  any  clause 
or  provision  in  the  Constitution  which  arms  the  government  of  the 
United  States  with  this  power."  It  follows  from  this,  that  a  writ  of 
certiorari  will  likewise  not  be  issued  against  a  governor  to  compel 
the  production  of  the  papers  on  which  he  issued  his  waiTant."  Chan- 
cellor Kent  thus  spoke  of  the  law:  **I  am  not  aware  that  there 
has  been  any  judicial  opinion  on  this  provision;  and  as  it  stands,  I 
should  apprehend  that  on  demand  being  made,  and  the  document 
exhibited,  no  discretion  remained  witJi  the  executive  of  the  state  to 
which  the  fugitive  had  fled,  and  that  it  was  his  duty  to  cause  the  fugitive 
to  be  arrested  and  surrendered.    But  if  the  executive  on  whom  the  requis- 

•  Matter  of  Leary,  10  Ben.  197,  212;  S.  C.  *    view  that  an  executive  has  a  discretion  in 
6  Abt    N.  C.  43,  58.     See,  also,  Taylor  v.       this  matter. 
Tain  tor,  16  Wall.  336,  as  reco^'nizing  the 
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ition  is  made,  should  think  proper  to  exercise  his  discretion  and  refuse 
to  cause  the  fugitive  to  be  arrested  and  surrendered  (as  has  been  done 
in  one  or  more  instances),  I  do  not  know  of  any  power  under  the  author- 
it  j  of  the  United  States,  by  which  he  could  be  coerced  to  perform  the 
duty."  Certain  decisions  of  statecourts,  however,  speak  of  the  imper- 
ative duty  of  the  executive  upon  whom  the  demand  is  made,  to 
issue  his  warrant  for  the  arrest  and  delivery  of  the  fugitive,  on 
the  production  of  the  requisite  papers,  and  at  least  deny  his  right 
to  inquire  into  the  guilt  or  innocence  of  the  accused/^  But,  it  may 
be  asked,  if  the  executive  chooses  to  go  behind  the  papers,  and 
determines  that  the  alleged  fugitive  is  innocent,  and  therefore  refuses  to 
issue  a  warrant,  is  there  any  power  to  compel  him  to  do  so?  The 
answer  is  plainly  in  the  negative.  An  executive,  however,  upon  a  requisi- 
tion for  the  surrender,  as  a  fugitive  from  justice,  of  a  certain  person,  has 
no  legal  authority  to  insert  an  alias  in  his  warrant.  Thus  upon  a  requisi- 
tion, accompanied  by  a  duly  authenticated  copy  of  an  indictment,  for 
the  delivery  of  **  Robert  J.  Williams,"  the  govornor  upon  whom  the 
demand  is  made  has  no  power  to  issue  his  warrant  for  the  arrest  of 
"  Robert  J.  Williams,  alias  Spencer  Riley, "  and  the  warrant  must  be  con- 
sidered as  a  warrant  for  the  arrest  of  Robert  J.  Williams  only."  An 
executive,  therefore,  having  a  discretion  as  to  issuing  a  warrant,  it 
would  seem  to  follow,  as  a  necessary  consequence,  that  he  has  the  power 
to  revoke  it  at  any  time  before  the  fugitive  is  taken  beyond  the  territorial 
limits  of  the  state,  when  he  deems  it  to  have  been  improperly  issued ; 
and  that  he  has  a  power  to  revoke  af  warrant  has  been  directly  held :" 
and  this,  whether  issued  by  himself  or  his  predecessor,  since  the 
warrant  is  issued  in  an  official  capacity."  If  a  fugitive  has  once  been 
delivered  up  by  a  governor,  has  been  allowed  bail,  forfeited  his  bond,  and 
has  again  become  fugitive,  it  is  also  within  the  power  of  the  governor 
to  order  a  second  arrest  and  surrender.'^ 

JcBISDICnON  OF  COUBTS  TO  INQUIRE  INTO  THE  CaUSE  OF  DETENTION.       1.    In 

Gmerdl. — ^While  courts  have  no  power  to  control  the  executive  discre- 
tion, and  compel  a  governor  to  issue  a  warrant  for  the  arrest  and  surren- 
der of  a  fugitive  from  justice,  yet  when  the  executive  has  once  acted,  and 
has  issued  his  warrant,  the  question  may  be  investigated  on  habeas  corpus 
whether  or  not  the  prisoner  is  properly  detained  under  the  constitution 
and  law  of  Congress;  in  other  words,  the  determination  of  a  governor  is 

"2  Kent  Com.  •32  n  (h),  (12th  ed.)  ^*In  re  CorroU,  11  Chicago  Leg.  News,  14; 

i^See  Johnston  v.  Riley,  13  Ga.  97,  133;  Work  v.  Corriiigton,  31  Ohio  St.  64;  S.   C. 

P«)ple  V.  Pinkerton,  17  Hun.  199;  Work  v.  32  Am.  Rep.  34  .;  andsee  Wyeth  v.  Richard- 

CoTrington,  34  Ohio  St.  64,  72;  S.  C.32  Am.  ,    son,  10  Gray,  240. 

fi«n.  845.  **  Worth  v.  Comngton,  supra. 

"Johnston  v.  Efley,  13  Ga.  97.  "  Matters  of  Hughes,  PhiU.  (N.  C.)  57. 
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not  conclusive."  This  inquiry  was  held  in  Hartman  v.  Aveline,  63  IncL, 
844;  S.  C.  30  Am.  Rep.,  217,  to  bo  expressly  authorized  by  sec.  7,  of  the 
Indiana  act  of  March  9,  1867.  and  not  forbidden  by  the  constitution  or 
act  of  congress.  The  power  was,  however,  denied  by  Judge  Ray,  of  South 
Carolina,  in  the  early  case  of  ex  parte  Willard  and  Wife,  cited  Serg.  Const. 
Law,  395,  but  it  is  needless  to  say  that  his  decision  is  not  in  accordance 
with  principle  or  authority. 

2.  Jwrindiction  may  he  Exercised  by  both  Federal  and  State  Courls.— 
A  person  arrested  as  a  fugitive  from  justice  from  one  state  or  teiritoiy, 
under  a  warrant  issued  by  the  governor  of  another  state  or  territory,  has 
frequently  been  considered  as  being  **  in  custody  under  or  by  color  of 
the  authority  of  the  United  States,"  or  as  being  **  in  custody  for  an  act 
done  or  omittei  in  pursuance  of  a  law  of  the  United  States."  The  fed- 
eral courts,  upon  one  or  the  other  of  these  theories,  have  asserted  their 
jurisdiction  under  sec.  753,  U.  S.  Rev.  Stat.,  to  inquire  into  the  cause  of 
the  detention;''  and  this,  although  a  proceeding  by  certiorari,  is  pendin;^ 
in  a  state  court  at  the  suit  of  the  fugitive,  for  the  review  of  a  decision  of 
an  inferior  court  dismissing  a  writ  of  habeas  corpus  issued  by  him: 
Matter  of  Leary,  supra.  In  United  States  v.  McClay,  4  Cent.  L.  J.,  255, 
the  jurisdiction  was  maintained  under  the  second  theory  in  a  case  where 
agents  of  a  state  were  arrested  for  "  kid-napping  "  an  alleged  fugitive. 

It  is  perhaps  a  little  remarkable  that  the  jurisdiction  of  state  courts  in 
this  matter,  although  frequently  assumed  and  exercised  ever  since  th^ 
passage  of  the  act  of  1793,  seems  never  to  have  been  questioned  until 
very  recently.  Chan.  Kent,  howa^er,  makes  this  observation:  '*  The 
judicial  power  of  the  United  States  extends  to  all  cases  in  law  and  equity 
arising  under  the  constitution,  and  the  courts  and  judges  of  the  United 
States,  within  the  state  to  which  the  fugitive  has  fled,  are  the  fittest 
tribunals  to  be  clothed  with  the  exercise  of  this  power,  so  that  the  claim- 
ant might,  in  due  application,  with  the  requisite  proof,  cause  the  fugi- 
tive to  be  arrested  and  removed,  or  surrendered  by  the  marshal  of  the 
district,  under  regular  judicial  process,  as  by  habeas  corpus.  To  such  a 
course  of  proceeding,  and  to  such  a  source  of  power,  I  should  ratlior 
api^rehend  the  act  of  congress  ought  to  have  applied,  and  given  faciliiv 
and  direction.  Such  a  course  of  proceeding  would  be  efficient  and  more 
safe  for  the  fugitive,  and  more  consistent  with  the  orderly  and  custo- 
mary administration  of  justice.  It  concerns  the  common  interest  and 
intercourse  among  the  several  states,  and  is  a  branch  of  international 

"    x  parte  Smith,  3  McLean,  121;  S.  C,  Cent.  L.  J.,  252;  S.  C.  2  Ala.  L,  J.,  457. 

G  I>a\v'  iiep  ,  C7;  Matter  of   Manchester,  5  ^'  i  x  parte  Smith,  3  McLean,  ll'I;  S.  C,  6 

Cal.,  237;  Alatter  of  Briscoe,  51  How.  Pr.,  Law  Hep  ,  57;  Mutter  of  Leary,  10  Bon.. 

4l>2;  reople  V.  Brady.  56  X.  Y.,  US;  People  107;  S.   C.   6  Abb.,   K    C,  43;  Matter  i-f 

V.  lleUlv,  11  Hun.  80;  Jonea  v.  Leonard.  50  TitiiP,  Sid.,  411:  f'xjf:,ffW«3.IcKeau,  SHugh.-s, 

Iowa,  Wk  S.  C,  32  Am.  Hep.  110;  Mohr's  23;  in  re  l)oo  Wuon,  13  Jb'ed.  liep.,  b96;  S. 

case  (..ar  ixn-te  State  o^  Pennsylvania),  18  C,  1  W.  U.  Eei^.,  333. 
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jurisprudence.""  In  the  case  of  in  re  Robb,  1  W.  C.  Eep.,  255; 
S.  C,  1  Pac.  Kep.,  881,  it  was  held  that  the  petitioner,  an  agent 
of  another  state,  who  detained  an  alleged  fugitive  from  justice 
under  a  warrant  issued  by  the  governor  of  California,  uponthe  requisi- 
tion of  the  governor  of  such  other  state,  might  be  compelled  to  jn-o- 
duce  the  body  of  his  prisoner  before  a  court  of  the  state  of  Cali- 
fornia, so  that  the  cause  of  his  imprisonment  could  be  inquired  into,  and 
if  he  failed  and  refused  to  do  so,  he  was  guilty  of  contempt.  The  case 
again  came  before  the  United  States  cii'cuit  court  for  the  district  of  Cal- 
ifornia, in  in  re  Kobb,  19  Feb.  Rep.,  26;  S.  C,  1  W.  C.  Rep.,  439;  on 
an  application  by  the  agent  for  a  writ  of  habeas  corpus.  Sawyer,  J.,  said 
of  the  act  of  congress:  "  When  the  governor  of  a  state,  acting  under 
this  statute,  upon  the  demand  of  the  authorities  of  another  state,  issues 
Lis  warrant  for  the  arrest  of  a  party  charged  with  a  crime,  and  that  party 
is  arrested  by  any  jfroper  officer,  and  delivered  over  to  the  party  empow- 
ered by  the  state  where  the  offense  was  committed,  to  be  carried  to  that 
state  and  delivered  to  its  proper  authorities,  we  have  no  doubt  that  the 
governor  issuing  the  warrant,  the  officer  executing  it,  and  the  party  to 
whom  he  is  delivered  are  acting  by  vii'tue  and  under  authority  of  the  act 
of  congress,  and  no  other,  and  pro  hac  vice  are  officers  or  agents  of  the 
Imted  States." 

The  learned  circuit  justice  then  proceeded  to  consider  the  cases  of 
Ableman  v.  Booth  and  United  States  v.  Booth,  21  How.  507;  and  Tar- 
ble'scase  13  Wall.  397;  which  he  held  to  be  decisive  of  the  question; 
iad  arrived  at  the  conclusion  that  when  a  petition  for  a  writ  of  habeas 
ijrpus  presented  to  a  state  court  or  judge  by  a  party  in  the  custody  of 
one  claiming  in  good  faith  to  be  authorized  to  deliver  him  to  the  authori- 
ties of  another  state,  as  a  fugitive  from  justice,  shows  upon  its  face  that 
the  petitioner  is  so  held  in  custody,  the  state  court  or  judge  has  no  jur- 
isdiction to  issue  the  writ;  and  where  a  writ  has  been  i«sued,  and  it 
appears  from  the  custodian's  return  that  the  prisoner  is  so  held  in  good 
faith  as  a  fugitive  from  justice,  the  state  court  or  judge  cannot  proceed 
further;  jurisdiction  in  such  cases  is  exclusively  in  the  federal  courts,  and 
state  judges  and  tribunals  have  no  power  to  compel  the  production 
of  the  body  of  the  prisoner,  or  commit  his  custodian  for  contempt  for 
respectfully  declining  to  produce  him.  The  agent,  evidently  not 
satisfied  with  the  order  of  the  circuit  court  discharging  him  from 
imprisonment,  brought  the  judgment  of  the  supreme  court  of  California 
before  the  supreme  court  of  the  United  States  on  a  writ  of  error  in  llobb 
V.  Connolly,  4  Sup.  Ct.  Rep.  544,  where  the  decision  of  the  state  court 
was  affirmed.  Mr.  Justice  Harlan,  who  delivered  the  opinion  of  tlie 
court  held  that  the  cases  of  Ableman  v.  Booth  and  United  States  v.  Booth, 

"2  Kent  Com.  ♦32  n.  (b)  (12th  ed.) 
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and  Tarble's  case,  supra,  had  no  application,  and  said:  **  It  is  true  that 
the  executive  authority  of  the  state  in  which  the  fugitive  has  taken 
refuge,  is  under  a  duty  imposed  by  the  constitution  and  laws  of  the 
United  States,  to  cause  his  surrender  upon  proper  demand  by  the  exe- 
cutive authority  of  the  state  from  which  he  has  fled.  It  is  equally  true 
that  the  authority  of  the  agent  of  the  demanding  state  to  bring  the  fugi- 
tive within  its  territorial  limits,  is  expressly  conferred  by  the  statutes  of 
the  United  States,  and,  therefore,  while  so  transporting  him,  he  is,  in  a 
certain  sense,  in  the  exercise  of  an  authority  derived  from  the  United 
States.  But  these  circumstances  do  not  constitute  him  an  officer  of  the 
United  States,  within  the  meaning  of  former  decisions.  He  is  not 
appointed  by  the  United  States,  and  owes  no  duty  to  the  national  gov- 
ernment, for  a  violation  of  which  he  may  be  punished  by  its  tribunals 
or  removed  from  office.  His  authority,  in  the  first  instance,  comes  from 
the  state  in  which  the  fugitive  stands  charged  with  crime.  He  is,  in 
every  substantial  sense,  her  agent,  as  well  in  receiving  custody  of  the 
fugitive,  as  in  transporting  him  to  the  state  under  whose  commission 
he  is  acting.  What  he  does  in  execution  of  that  authority,  is  to  the  end 
that  the  violation  of  the  laws  of  his  state  may  be  punished.  The  fugitive 
is  arrested  and  transported  for  an  offense  iigainst  her  laws,  not  for  an 
offense  against  the  United  States.  *  *  *  Subject,  then,  to  the 
exclusive  and  paramount  authority  of  the  national  government,  by  its  own 
judicial  tribunals,  to  determine  whether  persons  held  in  custody  by 
authority  of  the  courts  of  the  United  States,  or  by  the  commissioners  of 
such  courts,  or  by  officers  of  the  general  government,  acting  under  its 
laws,  are  so  held  in  conformity  with  law,  the  states  have  the  right,  by 
their  own  courts,  or  by  the  judges  thereof,  to  inquire  into  the  grounds 
uj)on  which  any  person,  within  their  respective  territorial  limits,  is 
restrained  of  his  liberty,  and  to  discharge  him,  if  it  be  ascertained  that 
such  restraint  is  illegal;  and  this,  notwithstanding  such  illegality  may 
arise  from  violation  of  the  constitution  or  the  laws  of  the  United  States."  * 
The  jurisdiction  of  state  tribunals  and  federal  courts  over  fugitives  from 
justice  is  thus  happily  settled,  and  the  cloud  cast  over  the  great  body  of 
the  law  of  inter-state  extradition  by  the  learned  federal  justice  of  the 
ninth  circuit,  is  thus  removed. 

^^See,  also,  holding  the  same  view,  Mohr'a      Bupreme  court  of  Alabama:  and  an  article 
case  {Lx  parte  State  of  Pennsylvania),  18       by  Mr.  Spear  in  29  Alb.  1j.  J.  206. 
Cent.  L.  J,  252;  S.  C.     Ala.  L.  J.  457,  in  the 

[to  bs  continued.] 
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8UPBEME   COURT  OF  NEVADA. 
State  v.  Dan. 

Filed  JuLv  17, 1SS4. 

BcBaLABT— BuiLDiNO— iN'HAfeiTAXCY.  —Burglary,  under  the  statute  of  1331,  as  amended 
in  1SG9,  may  b©  committed  in  buildings  of  any  kind,  regardless  of  the  fact  of  inhabitancy. 

TuE  Same  Description  of  PnEMHES— variance.— Under  an  indictment  for  burgLry, 
wh:re  the  premiBes  entered  are  described  and  proved  ^<o  belong  to  a  certain  lierson*  a  further 
a^^et^ration  that  the  same  were  in  the  poAses.sion  ( f  a  {/articular  tenant  is  immaterial,  and  a 
f  jkilure  to  prove  the  latter  allegation  is  not  a  variance. 

Appeal  from  a  judgment  of  the  second  judicial  district  court  for 
Ormsby  county,  entered  upon  a  verdict  coi\victing  the  defendant  of 
burglary,  and  from  an  order  denying  him  a  new  trial.  The  opinion 
states  the  facts. 

James  2>.  Torreyson,  for  the  respondent. 

Bobert  M.  Clarke,  for  the  appellant. 

Belknap,  J :  At  the  common  law,  inhabitancy  of  the  building,  in 
which  the  offense  was  committed,  was  one  of  the  tests  of  the  crime 
of  bui^lary.  It  is  said  that  the  words  *  *  house  or  building  "  in  section 
2365  of  the  crimes  act  are  used  in  same  sense  as  at  common  law. 

Oar  statute,  as  originally  adopted,  declared  that  the  offense  may 
be  committed  in  "any  dwelling-house  or  any  other  house  or  build- 
ing whatever:"  Stats.  1861,  p.  66.  The  statute  was  amended  in  1869 
so  as  to  read  '^anv  dwelling-house  or  tent,  or  any  other  house  or 
building  whatever:'  Stats.  1869,  p.  65.  In  its  original  form,  the 
language  of  the  statute  was  broad  enough  to  include  buildings  of 
any  kind  regardless  of  the  fact  of  inhabitancy:  People  v.  Stickman, 
34  Cal.  245.  It  cannot  be  .pretended  that  the  scope  of  the  statute 
was  restricted  by  the  amendment. 

As  to  the  question  of  a  variance  between  the  proof  and  the  indict- 
ment, arising  from  the  fact  that  tenant  had  surrendered  the  posses- 
sion of  the  house  to  the  landlord  a  few  hours  before  the  commission 
of  the  burglary,  we  think  cannot  avail.  The  proof  shows  the  offense 
to  have  been  committed  in  the  house  of  Joseph  Olcovich,  as  charged 
in  the  indictment.  The  allegation  that  the  house  was  occupied  by 
Sadie  Bay,  as  lessee  of  Olcovich,  was,  under  the  facts,  immaterial, 
and  could  perform  no  other  olSce  than  further  identify  premises 
already  sufficiently  described :  Commonwealth  v.  lieynolds,  122  Mass. 
454;  Andrews  v.  State,  48  Ala.  665. 

Judgment  and  order  affirmed. 
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SUPREME  COURT  OF  UTAH. 

Felt  v.  Judd. 

FUed  July  8,  1SS4. 

Plfadtn'o  WRiTTEy  iNaTRUMENT— CoxsiDERATioN.— A  Complaint  in  an  action  to  enforce  a 
■written  instrument,  not  under  seal,  ami  not  nei^^otiable,  must  allegro  a  consideration. 

C'lLVXGE  OF  Venue— Ordeii  llr.FUsiSG. — An  order  overruling  an  oppUcation  for  a  change 
of  the  place  of  trial  to  the  district  in  which  the  causo  of  action  arose,  will  not  be  revera-d 
when  the  complaint  fails  to  state  a  cause  of  action. 

Appeal  from  a  judgment  of  the  first  district  court,  entered  in  favor 
of  the  plaintiff.     The  opinion  states  the  fact. 

T,  Burmester,  for  the  appellant. 

N,  Tanner,  Jr.,  and  A.  B.  Taylor,  for  the  respondent. 

Twiss,  J.  This  action  was  commenced  in  the  first  district  court, 
to  recover  the  sum  of  one  hundred  dollars,  and  interest  thereon. 
The  plaintiff,  in  his  complaint,  alleges,  that  the  defendant,  at  Tooele, 
in  this  territory,  in  the  month  of  April,  1880,  **  made,  executed  and 
delivered  to  this  plaintiff  his  promise  in  writing,  whereby  he  prom- 
ised to  pay  to  the  plaintiff,  at  Huntsville,  Utah  territory,  the  sum  of 
one  hundred  dollars,  on  or  before  the  1st  day  of  January,  1881. 
That  defendant  has  not  paid  the  same,  or  any  part  thereof,  where- 
fore he  prays,  etc. 

To  this  complaint  the  defendant  demurred,  alleging  as  the  ground 
of  demurrer  that  the  ''complaint  does  not  contain  a  statement  of 
facts  sufficient  to  constitute  a  cause  of  action." 

The  allegations  setting  forth  the  written  promise  of  the  defendant 
to  pay  the  plaintiff  one  hundred  dollars,  show  a  non-negotiablo 
promise,  not  under  seal,  and  without  consideration. 

It  is  a  principle  of  the  common  law  that  has  come  down  to  us 
from  its  earliest  days,  that  such  a  promise  cannot  be  enforced  at 
law,  as  it  is  a  promise  without  motive  or  inducement;  it  is  a  promise 
of  something  for  nothing,  from  which  the  law  protects  the  promisor. 
A  promise  not  sustained  by  a  consideration  is  a  naked  promise,  ami 
whether  in  writing  or  not,  an  action  cannot  be  sustained  upon  it: 
Eddy  et  al  v.  Roberts,  17  111.,  507;  1  Parsons  on  Contracts,  353. 

It  was  necessary  that  the  complaint  should  set  forth  a  considera- 
tion,  legally  sufficient  to  support  the  promise;  without  such  an  alle- 
gation the  complaint  shows  only  a  nudum  pactum,  a  void  promise, 
not  enforceable  at  law,  and  liable  to  the  ground  of  demurrer 
assigned — that  it  does  not  state  facts  sufficient  to  constitute  a  causo 
of  action.  For  without  an  allegation  of  a  valid  consideration,  tbo 
complaint  is  as  futile  as  the  promise  it  sets  forth:  Moaks'  Van 
Sanford's  Pleadings,  164;  Chitty's  Pleadings  (13  Am.  Ed.)  293. 

It  is  true  that  negotiable  promissory  notes,  for  value  received, 
import  a  consideration,  and  when  road  in  evidence  a  prima  facie 
consideration  is  proven;  but  the  paper  described  in  the  complaint, 
if  a  promissory  note  (about  which  we  express  no  opinion)  shows 
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neither  negotiability  or  a  consideration,  and  is  not  within  the  rule 
jivplicable  to  negotiable  paper  or  instruments  under  seal:  Brown  v. 
AVeia,  51  Me.,  191;  Mandeville  v.  Welch,  5  Wheat.,  276;  Parsons 
oil  Notes  and  Bills,  175;  Bristol  v.  Warren,  19th  Conn.,  7. 

The  ruling  of  the  court  in  overruling  the  application  of  the  defen- 
(laut  for  a  change  of  the  place  of  trial,  from  the  first  to  the  third 
district  court,  upon  the  alleged  grounds  that  the  cause  of  action 
orifjinated  in  the  third  district,  is  not  such  error  as  entitles  the 
(It  fendant  to  a  reversal  of  that  ruling,  for  the  reason  that  the  com- 
}  laint  contains  no  cause  of  action,  originating  in  either  district. 

The  judgment  of  the  district  court  is  reversed,  the  cause  reman- 
ded, with  directions  to  sustain  the  demurrer  to  the  complaintc 

Hunter,  0.  J.,  and  Emerson,  J.,  concurred. 


EwiNG  V.  Merklet. 

Faed  July  10,  1SS4, 

^''lUTTEL  MoBTOAGE — CHANGE  OF  P0S8E.SHION— FiiAUD. — A  mortgage  of  personal  property 
i  L  -:  vuliil,  aa  against  existing  creditors  of  the  mortg'a.for,  uiilt-ss  tlie  same  is  accompai.i^y.l  l»y 
-  . '  [Hjn,  notorious  and  cont'nued  change  of  possession.  Dut  tlio  fact  that  theinortgat,'ee  em- 
!  ;  '1  the  mortgacfor  as  his  cbrk,  for  a  time  after  the  'xecutioa  of  themoitgage,  U  not  itcr  se 
.'  t  V  J  that  a'loiibS  of  no  explanation,  or  which  cjn::lusivoly  shows  th.it  the  inortja;^,'^^?  \v;*.s 
:  *  i .  the  Hole,  visible  and  exclusive  poss  ssion  of  the  projierty.  Whether  there  was  such  a 
;•    •  -vi.,n^  is  a  question  of  fact  for  tho  jury. 

T.ii:  Sa.e — \eiidict. — The  verdict,  that  the  mortg.igo  in  qncstion  was  accompanied  by 
i-'i  {•{niii,  exclusive  and  notorious  change  of  possession,  held  supiJorted  by  the  evidence. 

Appeal  from  a  judgment  of  the  district  court,  entered  in  favor  of 
tlie  plaintilF,  and  from  an  order  denying  the  defendant  a  now  trial. 
liic  opinion  states  the  facts. 

Kitnball  &  Hei/ioood,  for  the  appellant. 

Rans/ord  Smithy  for  the  respondent. 

Twisa  J.  This  is  an  action  in  the  nature  of  a  replevin  of  a  build- 
in:^  known  as  the  Gem  saloon,  audits  contents,  consisting  of  a  stock 
of  liquors  and  cigars,  billiard  and  pool  tables,  bar  and  fixtures,  etc., 
alleged  to  have  been  >vrongfully  and  unlawfully  taken  on  the  4th  day 
uf  April,  1883,  from  the  plaintiff,  by  the  defendant,  while  the  plaint- 
il  was  the  owner  of,  entitled  to,  and  in  possession  of  the  samo, 
under  and  by  virtue  of  a  bill  of  sale  thereof  from  one  Charles  Black- 
iiiore  to  the  plaintiff.  The  alleged  value  of  the  building  and  prop- 
erty is  $800. 

the  defendant,  answering,  denies  that  the  plaintiff  was,  or  is,  the 
owner  of  the  property  so  replevied,  or  that  ho  was  entitled  to,  or  was 
i-i  possession  of  the  same,  or  any  ])art  thereof,  at  the  time  they  ^vere 
tiken  by  the  defendant,  and  says  that  he  levied  upon,  and  took  into 
liis  possession,  as  the  property  of  one  Charles  Blackmore,  the  said 
Wildings  and  goods,  under  and  by  virtao  of  a  writ  of  attachment 
W3ued  out  of  a  competent  court,  against  said  Blackmore,  and  that  he 
tLH4  them,  or  every  part  thereof,  in  no  other  way.     That  said  suit 


278  "West  Coast  Keporteb.  [Sup.  Ct.  Utah. 

of  attachment  was  dirocterl  to  him  as  constable,  and  that  he  made 
tbo  lev^  or  attachment  in  compliance  with  directions  contained  in 
said  writ,  and  of  the  plaintiff  therein  named.  That  Blackmore  was 
the  owner  of,  and  as  such  entitled  to,  and  was  in  possession  of 
the  building  and  goods  so  levied  upon  by  the  defendant,  at  the  time 
of,  and  long  prior  to  the  levy  or  attachment,  that  the  bill  of  sale 
from  Blackmore  to  the  plaintiff  was  wholly  without  consideration, 
and  was  made  with  the  sole  intent  of  hindering  and  delaying  and 
defrauding  tho  creditors  of  Blackmore;  all  of  which  the  plaintiff  at 
the  time  well  knew. 

Upon  the  trial  the  court  at  the  request  of  the  defendant  submit- 
ted certain  questions  at  issue  to  the  jury,  and  instructed  them  to 
find  specially  as  to  the  same.    Whereupon  the  jury  found  specially: 

1st.  That  Blackmore,  prior  to  February  5,  1883,  was  the  owner  of 
the  goods  replevied. 

2d.  That  on  the  last  named  day  Blackmore  sold  all  of  said  goods 
to  the  plaintiff. 

3d.  That  such  sale  was  followed  on  the  day  of  sale,  and  within  a 
reasonable  time,  by  an  actual  and  continued  change  of  possession 
of  the  goods  from  Blackmore  to  the  plaintiff. 

4th.  That  Blackmore  did  not  remain  in  possession  of  the  building 
and  goods  after  the  sale  thereof,  either  by  himself  or  concurrently 
with  the  plaintiff,  and, 

5th.  That  Blackmore  was  indebted  to  Eubel  and  Penglaise  on  the 
date  of  said  sale. 

The  jury  also  found  a  general  verdict  for  the  plaintiff. 

The  defendant  moved  to  set  aside  the  special  and  general  verdicts 
upon  the  ground  that  the  evidence  was  insufficient  to  justify  either, 
and  that  both  of  them  were  against  law. 

There  is  no  complaint  as  to  the  charge  of  the  court  to  the  jnry, 
and  the  only  question  before  us  is,  does  the  law  and  the  evidence  of 
the  case  sustain  the  verdict. 

The  testimony  in  the  case  was  substantially  as  follows :  The  exe- 
cution and  delivery  of  the  bill  of  sale  dated  February  5,  1883,  of 
the  property  in  controversy  from  Blackmore  to  the  plaintiff  was 
duly  proved  by  the  attesting  witnesses  thereto  and  read  in  evidence. 

The  plaintiff  testified  that  Blackmore,  on  the  fifth  of  February, 
delivered  to  him  all  the  property  mentioned  in  the  bill  of  sale,  (bat 
he  paid  one  thousand,  five  liundred  dollars  for  it.  "There  was  a 
verbal  simultaneous  agreement  between  Blackmore  and  myself,  that 
I  should  pay  a  promissory  note  of  even  date  of  said  sale  for  seven 
hundred  and  seventv-five  dollars,  to  Daniel  McLaren,  made  by 
Charles  Blackmore  and  myself,  and  I  should  hold  said  goods  and 
chattels  and  run  the  business  of  the  Gem  saloon,  and  pay  said 
note  out  of  the  proceeds  thereof,  and  when  so  paid,  that  the  saloon 
and  goods  and  chattels  and  building  should  be  transferred  by  mo 
back  to  Blackmore. " 

The  note  of  seven  hundred  and  seventy-five  dollars  to  McLaren, 
signed  by  Blackmore  and  Ewiug,  was  read  in  evidence.     The  wit- 


Sup.  Ct.  Utah.]  EwiNO  v.  Merkley.  279 

ness  farther  testified:  * 'As  between  me  and  Blackmore,  I  was  surety 
on  the  note." 

**  The  defendant  took  the  property  described  in  the  complaint  at 
the  date  therein  alleged,  from  my  possession,  I  objecting  at  the 
time  to  his  doing  so.' 

On  cross-examination  he  said  he  worked  for  Blackmore  all  the 
time;  he,  Blackmore,  conducted  the  saloon  until  February  5,  1883; 
after  that  date  Blackmore  worked  for  him  ^Ewing)  in  the  saloon. 
"  Don't  know  that  there  was  any  change  in  nis  duties  except  I  was 
boss,  I  employed  him  to  work  for  me;  he  worked  for  me  about  ten 
days  directly  after  February  5,  when  I  discharged  him.  There  was 
no  change  in  any  sign  or  in  the  building.  The  building  was  known 
as  the  Gem  saloon."  * 

He  made  application  for  a  United  States  and  county  license  on 
the  sixth  day  of  February.  He  had  one  that  expired,  or  com- 
menced, could  not  say  which,  on  April  2d;  never  paid  anything  on 
the  McLaren  note.  *'  Had  the  saloon  until  about  May  1st;  was  to 
employ  Blackmore  for  seventy-five  dollars  per  month,  as  long  as  the 
business  would  justify  it;  discharged  him  m  about  ten  days,  as  the 
business  would  not  justify  my  keeping  him  longer." 

Daniel  McLaren  testified  to  a  verbal  simultaneous  agreement 
between  Blackmore  and  Ewing  at  the  time  the  bill  of  sale  was  made, 
that  the  building  and  goods  were  to  bo  held  by  Ewing,  and  the 
saloon  was  to  be  run  by  him  until  the  note  was  paid,  and  then  the 
building,  goods  and  chattels  were  to  bo  transferred  back  to  Black- 
more.  The  building  was  personal  property.  The  land  on  which  it 
stood  belonged  to  the  government.  IJote  was  my  property.  Counsel 
for  the  defendant  admitted  that  the  note  was  given  for  a  valid  con- 
sideration, and  objected  to  any  inquiry  into  its  consideration,  The 
court  sustained  the  objection,  and  no  evidence  as  to  the  considera- 
tion of  the  note  was  introduced. 

On  cross-examination  witness  said  Blackmore  remained  and  was 
employed  in  the  saloon  about  ten  days  after  the  bill  of  sale,  and 
performed  the  same  duties  as  before,  except  he  changed  shifts  with 
Ewing. 

Plamtiff  introduced  a  letter  signed  by  *' Edgar  Morkley,  constable" 
directed  to  Mr.  Eeinhart,  dated  Kelton,  Utah,  April  9,  1883,  in 
which  it  is  stated' the  defendant  has  in  his  possession  certain  prop- 
erty therein  particularly  described,  including  all  or  nearly  all 
described  in  the  complaint. 

It  was  admitted  by  the  respective  parties  that  the  value  of  the 
property  described  in  the  complaint  was  eight  hundred  dollars. 

The  defendant  then  introduced  and  read  in  evidence  the  complaint 
and  writ  of  attachment  dated  April  4, 1883,  and  all  the  other  papers, 
and  the  prdceedings  in  case  of  Isaac  llubel  and  John  Penglaise, 
partners  etc.  v.  Charles  Blackmore,  before  Julius  Ileinhart,  justice 
of  the  peace,  it  being  a  writ  for  the  recovery  of  two  hundred  and 
fifty  dollars  and  also  judgment  by  confession  in  tlio  case  on  April 
7,  for  the  amount  claimed,  and  execution  of  same  date  returnablo 
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April  14,  with  order  for  sale  of  property  of  the  defendant  therein 
named,  and  also  evidence  of  service  of  a  restraining  order  npon  the 
defendant  Merkley,  restraining  the  sale  of  the  property  levied  upon 
by  him,  in  the  case  of  llubel  &  Ponglaise  v.  lilactmore.  This 
service  was  made  by  the  United  Slates  marshal  in  an  injunction  suit 
by  Ewiug  V.  Merkley,  the  parties  to  this  action.  It  was  admitted 
(hat  at  the  time  of  sale  by  Blackmore  to  Ewing,  Bubel  &  Penglaise 
were  creditors  of  Blackmore. 

John  W.  Penglaise  being  called  and  sworn  for  the  defendant, 
testified  that  he  was  one  of  the  firm  of  Bubel  &  Penglaise,  that  neither 
Ewing  or  Blackmore  ever  gave  them  any  notice  of  any  transfer  from 
Blackmore  to  Ewing  of  th^  property  in  controversy,  nor  did  they 
(llubel  &  Penglaise)  find  it  out  until  about  April  2, 1883,  that  there 
never  had  anything  been  paid  on  the  judgment  against  Blackmore. 

On  cross-examination  he  said,  we  never  made  any  inquiries  of  the 
plaintiff,  or  at  the  saloon  about  the  transfer. 

Julius  Beinhart  called  by  the  defendant,  testified  that  nothing  had 
been  paid  on  the  judgment  against  Blackmore. 

The  plaintiff  being  called  again,  testified  that  at  the  time  of  sale 
to  him  February  5th,  Blackmore  told  him  that  he  had  paid  one-half 
of  the  Eubel  &  Penglaise  debt,  about  two  hundred  and  fifty  dollars. 

The  foregoing  is  all  the  evidence  in  the  case. 

The  bill  of  sale  from  Blackmore  to  Ewing  with  the  verbal  defeas- 
ance made  at  the  time  of  the  sale,  and  delivering  of  the  bill  of  sale, 
and  of  the  ])roperty  in  controversy,  constituted  a  mortgage  of  the 
property;  which  between  the  parties  was  good,  and  Ewing  was  en- 
titled to  the  possession  of  the  property  as  against  Blackmore,  until 
the  conditions  constituting  the  defeasance  were  performed. 

Was  the  transaction  as  presented  to  us  by  the  evidence  such  as  to 
entitle  Ewing  to  the  property  as  against  the  existing  creditors  of 
Bhickmore  under  our  statute  which  requires  that  *'  every  sale  made 
l>y  a  vendor  of  goods  or  chattels  in  his  possession  or  under  his 
control,  and  every  assignment  of  goods  or  chattels  unless  the  same 
bo  accompanied  by  a  delivery  within  a  reasonable  time,  and  be  fol- 
lowed by  an  actual  and  continued  change  of  possession  of  the 
things  sold  or  assigned,  shall  be  conclusive  evidence  of  fraud  as 
against  the  creditors  of  the  vendor  or  assignor,  or  subsequent  pur- 
chasers in  good  faith." 

This  statute  is  a  rule  of  law,  and  of  policy,  which  purchasers  of 
l)ersonal  property  must  observe,  or  take  the  chances  of  the  enforce- 
ment of  creditors'  claims,  or  of  subsequent  purchasers  in  good  faith. 

**  Tlie  validity  of  a  sale  of  personal  property,  as  between  the  ven- 
dee and  an  attaching  creditor,  when  tested  upon  the  question  of 
the  delivery  and  continued  change  of  possession  is  t9  be  deter- 
mined by  the  same  rule,  whether  the  sale  was  absolute,  or  made  by 
way  of  mortgage  to  secure  an  indebtedness.  The  mortgagee  of  per- 
sonal property,  in  order  to  place  it  beyond  the  reach  of  the  credi- 
tors of  the  mortgagor,  must  have  actual  possession  of  the  mort- 
gaged property:"    Ward  v.  Bugbey,  29th  Gal.,  466. 
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CTpon  the  issnes  of  delivery  and  continued  change  of  possession, 
the  court  instructed  the  jury  that,  •*  There  must  be  a  complete 
change  of  the  dominion  and  control  over  the  property,  and  some  act 
which  will  operate  as  a  divesture  of  title  and  possession  from  the 
vendor,  and  transfer  it  to  the  vendee.  There  must  be  some  open, 
notorious,  or  visible  act,  islearly  and  unequivocally  indicating  delivery 
and  possession,  such  as  putting  up  a  new  sign,  or  any  other  reason- 
able means  which  would  impart  notice  to  a  prudent  man  that  a 
change  had  taken  place.  The  act  must  be  so  open  and  manifest  as 
to  make  the  change  of  possession  apparent  and  visible.  The  change 
of  possession  must  be  such  as  is  ODservable  without  inquiry;  on  the 
one  hand,  that  purchaser  must  see  to  it  that  he  so  conducts  with  the 
jropertj  as  to  indicate  by  the  appearances  to  an  observer  a  change 
in  the  possession;  and  on  the  other  hand,  the  creditors  of  the  vendor 
are  bound  to  see  what  others  can  see,  and  iudge  and  act  upon  it, 
with  the  prudence  that  is  required  of  men  in  business  affairs.  The 
change  of  possession  must  be  obvious  or  observable,  or,  as  some- 
times expressed,  visible,  or  such  that  the  appearance  would  indicate 
b  an  observer  that  there  had  been  a  change.  The  appearance  must 
indicate  such  a  divesting  of  the  possession  of  the  vendor  as  any  man 
knowing  the  facts,  which  are  ascertainable,  would  be  bound  to  know, 
and  understand  as  the  result  of  change  of  ownership. 

*  They  must  be  such  as  could  not  reasonably  be  misapprehended. 
When  such  a  change  is  apparent  creditors  are  on  the  inquiry.  The 
rale  does  not  say  that  it  is  the  duty  of  creditors  to  inquire,  or  to  pro- 
sumo  a  change  when  it  is  reasonably  doubtful,  but  that  the  posses- 
sion in  such  case  is  joint  and  the  sale  void.  This  is  in  entire  con- 
sistency with  the  settled  rule,  that  there  must  be  a  substantial  and 
visible  change  of  possession.  If  there  is  such  a  change,  a  careful 
observer  will  not  be  at  a  loss  to  determine  who  owns  and  has  i)0s- 
session  of  the  property.  If  it  is  doubtful,  the  law  resolves  the  doubt 
against  the  party  who  should  make  the  change  of  possession  open 
and  visible  to  the  world.  Creditors  are  not  bound  to  inquire.  It  is 
sufficient  if  they  carefully  observe." 

To  this  instruction  there  was  no  objection  by  the  defendant. 

The  jury  found  a  general  verdict  for  the  plaintiff,  and  also,  by  a 
special  verdict  said:  that  the  sale  was  followed  on  the  day  of  sale, 
and  within  a  reasonable  time,  bv  an  actual  change  of  possession  of 
the  goods  from  Blackmore  to  iJwing,  and  that  I31ackmore  did  not 
remain  in  possession  of  the  building  and  goods,  after  the  sale 
thereof,  either  by  himself  or  concurrently  with  the  plaintiff. 

The  defendant  moved  the  court  below  to  set  aside  and  vacate  the 
general  and  special  verdicts,  and  for  a  new  trial,  on  the  alleged 
grounds  of  the  insufficiency  of  evidence  to  justify  them,  or  either  of 
them,  and  that  both  of  the  verdicts  are  against  law;  which  motion 
tae  court  overruUed,  and  from  the  order  overruling  the  motion  the 
defendant  appeals  to  this  court. 

The  fact  that  Ewing  employed  his  vendor  Blackmore,  as  his  clerk 
^  the  saloon,  and  that  he  did  so  act  some  ten  days  after  the  sale,  is 
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a  circumstance  to  be  considered  b^  the  jury  as-  strongly  tending  to 
eliow  fraud  on  the  part  of  the  plaintiff,  or  that  there  was  no  actual 

Eersonal  possession  by  him  of  the  building  and  ^oods  sold,  and  that 
is  possession  was  at  most  only  concurrent  or  joint  with  Blackmore. 
But  such  fact  is  not  per  se  a  fraud  that  admits  of  no  explanation,  or 
which  conclusively  shows  that  Ewing  was  not  in  the  sole,  entire, 
visible  and  exclusive  possession  of  the  property:  Warren  v.  Carlton, 
22  III.  415.  It  is  true  the  vendee  cannot  make  his  vendor  his  agent, 
and  then  rely  upon  his  constructive  possession.  But  when  there  is 
any  testimony  tending  to  show  an  actual  and  continued  change  of 
possession,  then,  in  such  case,  the  facts  should  be  submitted  to  the 
jury  with  instructions  applicable  to  theparticular  facts  of  the  ease: 
Stevenson  v.  Clark  et  al.,  20  Vt.  624.     Hall  v.  Parsons,  17  Vt.  271. 

It  is  quite  clear  that  Ewing  was  in  possession  of,  and  had  the 
beneficial  use  of  the  building  and  property,  under  and  acccording  to 
the  terms  of  the  bill  of  sale,  and  its  verbal  defeasance;  and  the 
question  is,  was  there  an  entire,  visible,  actual  and  continuous 
change  of  possession  of  the  property  from  Blackmore  to  Ewing,  for 
without  such  a  possession  he  cannot  recover  in  this  action,  although 
the  transaction  may  have  been  without  fault  as  between  the  two 
parties  to  it,  yet  the  law  will  not  protect  him  in  an  obscure,  joint  or 
qualified  possession  as  against  the  creditors  of  Blackmore;  the 
]}Ossession  to  be  good  against  them,  must  have  been  open,  absolute 
and  actual  to  observers.  A  delivery  by  the  vendee  within  a  reason- 
able time  followed  by  an  actual  and  continued  change  of  possession, 
an  unqualified  surrender  of  dominion  over  the  propertv  as  owner,  a 
transfer  of  his  possession  to  his  vendee,  with  such  palpable  tokens 
and  proofs,  as  will  carry  to  the  mind  of  the  ordinary  observer,  the 
belief  of  an  actual  transfer,  and  continued  possession,  as  contro- 
distinguished  from  a  mere  formal  or  pretended,  or  temporary  uce, 
are  the  ultimate  facts  required  by  the  statute.  The  employment  of 
the  vendee  as  his  clerk  or  servant  in  case  of  sale  of  that  property,  is 
a  probative  but  a  suggestive  fact  to  be  carefully  considered  by  the 
jury,  with  the  other  circumstances  in  evidence,  in  determining  the 
issue  as  to  delivery  and  change  of  possession :  Godchaux  v.  Milford, 
26  Cal.  313,  Claflin  et  al,  v.  liosenburg  et  al.  42  Mo.  439;  Billings- 
lay  V.  White,  59  Conn.  464 

Whether  Blackmore  delivered  the  goods  in  controversy  to  Ewing 
within  a  reasonable  time  after  the  sale  thereof,  and  if  ho  did,  was 
such  delivery  followed  by  an  actual  and  continued  change  of  posses- 
sion, is  a  question  of  fact  blended  with  that  of  law,  and  a  proper 
matter  for  the  consideration  of  the  jury  in  light  of  all  the  facts  in 
evidence;  with  appropriate  instructions  applicable  to  the  facts  in 
evidence  in  the  case:  Talcot  v.  Wilcox,  9  Conn.  134. 

The  bill  of  sale  attested  by  two  witnesses,  one  of  whom  was  the 

justice  of  the  peace  before  whom  the  suit  of  Eubel  &  Penglaise  was 

brought  and  prosecuted,  the  other  McLaren,  the  payee^  of  the  note 

of  seven  hundred  and  seventy-five  dollars — signed  by  Ewing  as  surety 

for  Blackmore  of  oven  date  with  the  bill  of  sale,  was  present  at  the 
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time  of  the  sale,  and  of  the  verbal  agreement  and  delivery  of  the  prop- 
erty; the  application  of  Ewiug  for  Uuited  States  and  county  licenses 
luado  on  the  next  day  after  the  bill  of  sale,  the  chacge  of  ** shift" 
by  Blaekmore  and  Ewing;  the  making  of  Ewing  **boss"  in  the 
place  of  Blaekmore;  the  dismissal  of  Blaekmore  by  Ewing  ten  days 
uft^rr  the  transfer,  the  full  and  valid  consideration  for  the  McLaren 
note,  and  the  possession  of  the  property  by  Ewing  as  testified  to  by 
liim,  until  it  was  taken  from  him  by  process  in  this  case  were  all 
evidentiary  facts,  tending  in  a  ^eater  or  less  degree  to  show  an 
obvious,  sole,  actual  and  continued  possession  of  the  property  by  the 
plaintiff.  There  were  other  facts  in  evidence  tending  to  weaken  the 
effect  of  these  with  the  jury,  all  of  which  were  proper  material  for 
their  consideration.  Upon  all  of  the  facts  in  evidence,  wo  are  not  of 
the  opinion  that  the  district  court  erred  in  overruling  the  motion  for 
new  trial:  Hestal  v.  Myles,  53  Cal.  623. 

The  order  of  the  district  court  overruling  the  motion  for  a  new 
trial  and  the  judgment  of  the  court  are  both  affirmed. 

HuNTEB,  G.  J.  and  Emebson,  J.,  concurred. 


People,  etc.,  v.  Hopt. 

Filed  July  11,  1S84, 

CiLVLLi3fGE  OF  JcROR— ACTUAL  AND  IMPLIED  BiAS.— The  ch&Ilen&;o  of  a  juror  for  implied 
Hi^  under  section  244  of  the  criminal  procedure  act,  or  for  actual  hias,  under  section  2G  of 
'■  -  act  of  March  13, 18«*>4,  must  sijecify  the  i>articular  cause  from  which  hias  in  to  bo  inferred. 
Vi<: mere  a<»^rtioD,  ** I  challen^o  the'juror  for  implied  bias,"  oi,  "I  challenge  the  juror  for 
*  ♦ual  hias,"  is  not  enough. 

T:iR  Same— Review  of  RrLiNo  on  Challenoe.— Ruling  of  the  trial  court  on  a  challenge 
* ..  ;ijimr  for  actual  or  implied  biay,  will  not  be  reversed  when  the  record  does  not  contain 
:  tf  •vidence  upon  which  such  ruling  was  baseei. 

JiDiciAL  Notice  of  Statotes -Trial  ok  Challenqes  op  Juror.  —Courts  wiU  take  judi- 

•  1  notice  of  the  statutes  and  authoritative  decisions  of  courts  within  their  jurisdiction. 
f*^»r*«iaently,  the  trial  of  a  challenge  of  a  juror  for  actual  bias,  after  the  i)a88age  of  the  at 
■ :  March  13,  1884,  must  be  had  by  the  court,  without  the  intervention  of  triers,  although 
"   'j  statute  was  never  published,  as  provided  by  the  act  of  January  19,  1854. 

PoLTuAifiST  AS  JcROR— Act  of  March  1'2,  1882,  Construed.— Under  tha  act  of  congress 
'/March  22,  1882,  a  polygamist  or  bigamist  is  rot  prohibited  from  acting  as  a  juror,  except 
'  -  the  cases  mentionea  in  section  5  thereof.    The  ix>6ition  of  a  juryman  is  not  such  an  ottice 

•  pU.e  of  public  tnist,  honor  or  emolument  as  is  contemplated  by  section  8  of  such  act. 

Appeal  from  a  judgment  of  the  district  court,  entered  upon  a  ver- 
dict conTicting  the  defendant  of  murder.  The  opinion  states  the 
facts. 

S.  H,  Snyder  and  W.  G.  Van  Home,  for  the  appellant. 
^-  H.  Dickson f  for  the  people. 

Twiss,  J.  The  defendant  is  charged  by  the  indictment  in  this 
case  with  the  crime  of  murder,  and  upon  trial  the  verdict  was  guilty 
of  murder  in  the  first  degree. 

From  the  judgment  upon  this  verdict  the  defendant  appeals  to 
this  court. 
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The  record  and  jadgmentroU  odIv  are  before  us.  If  tbey  show 
apparent  error  to  the  detriment  of  the  defendant,  the  judgment 
must  bo  reversed;  if  thej  do  not,  it  sliouhl  be  affirmed. 

The  criminal  procedure  act  of  1878,  section  339,  requires  tbe 
clerk  of  the  trial  court,  when  judgment  upon  conviction  is  rendereil, 
Iv)  annex  together  and  tile  certain  papers  wliicii  shall  constitute  a 
record  of  action,  among  which  is,  "A  copy  of  the  minutes  of  a 
chalJenge  interposed  to  the  panel  of  the  trial  jury,  or  to  an  uid'i- 
vidual  juror,  and  the  proceedings  thereon." 

The  record  shows  that  Silas  F.  Lake  was  called,  examined,  ami 
'*  passed"  by  both  parties,  as  to  his  statutory  qualifications  ami 
sworn  on  his  voir  dire,  and  then  the  following  statement  "  challengeJ 
by  the  defendant  for  implied  bias,  denied  by  the  prosecution,  over- 
ruled, exception." 

Construing  this  entry  to  mean  that  the  juror  was  challenged  bv 
the  defendant,  for  implied  bias,  that  the  challenge  was  denied  bvihe 
prosecution  and  overruled  by  the  court,  to  which  ruling  the  defend- 
ant at  the  time  excepted,  does  it  show  error  committed  by  the  court  V 

A  challenge  for  implied  bias  may  be  taken  for  any  one  or  more  of 
the  causes  mentioned  in  any  one  or  more  of  the  nine  subdivision^ 
of  section  242  of  the  criminal  procedure  act  of  1878;  but  section 
244  requires  that  **  one  or  more  of  the  causes  stated  in  section  212 
must  be  alleged."  Each  one  of  the  nine  subdivisions  of  section 
24'2  has  at  least  one  cause  or  ground  for  challenge,  not  contained  in 
either  of  the  others,  and  therefore  a  challenge  for  **  implied  bias," 
v/ithout  any  specification  as  to  the  particular  ground  of  the  chal- 
lenge is  loose  and  indefinite,  without  point  or  certainty  as  to  the 
real  or  alleged  objection  to  the  juror. 

The  court  should  bo  informed  by  the  challenging  party  upon 
which  one  or  more  of  the  statutory  grounds  ho  relies;  tuat  the  ex- 
amination of  the  juror  may  be  directed  to  some  one  or  more  of  the 
])articular  grounds  of  objection  allowed  by  the  statute.  * '  Unless 
the  cause  be  alleged  the  challenge  maybe  disregarded  by  the  court. 
It  is  not  enough  to  say  '1  challenge  the  juror  for  implied  bias,'  and 
thfen  stop.  The  particular  cause  from  which  bias  is  to  be  inferrcil 
must  be  stated.  Such  was  the  rule  of  the  common  law,  find  is  the 
direction  of  the  statute  of  this  state."  In  the  present  case  the 
challenges  were  interposed  in  general  terms,  ''for  implied  bias," 
without  a  specification  of  the  ])articular  causes;  for  this  reason,  if 
for  no  other,  they  were  properlv  disallowed,"  is  the  language  of  the 
court  in  People  v.  Reynolds,  16th  Cal.  131,  under  a  statute  sul>- 
stantially,  if  not  identically  like  ours,  and  is  sustained  by  every  rea- 
son that  can  bo  urged  in  behalf  of  that  certainty  which  should  char- 
acterize all  legal  proceedings:  People  v.  Dick,  37  Cal.  277;  People 
V.  Hardin,  37  Cat.  258. 

David  Archibald  and  another  juror  were  sworn  upon  their  n^V 
(J!/r\  and  in  each  case  the  following  entry  appears:  **  Challenged  1  v 
iLu  defendant  for  both  implied  bias  and  actual  bias;  both  challcL- 
(^-^;j  denied  by  the  prosecution  and  both  overruled*  exception." 
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Section  26  of  the  act  of  tho  territorial  legislature,  approved  March 
13th,  1884,  provides  that  **  lu  a  challenge  for  actual  bias,  the  causes 
stated  in  the  second  subdivision  of  section  241  must  be  alleged." 
The  second  bubuivision  of  section  241  is  as  follows:  "2.  For  tho 
existence  of  a  state  of  mind  on  the  part  of  the  juror  which  leads  to 
u  just  inference  in  reference  to  the  case,  that  he  will  not  act  with 
tutire  impartiality,  which  is  known  in  this  act  as  actual  bias."  Wo 
ii^>w  consider  the  challenges  for  actual  bias,  and  such  questions  as 
ure  common  to  both  implied  and  actual  bias;  in  making  the  chal- 
IvDges  for  actual  bias,  no  ground  or  cause  whatever  was  alleged,  and 
liO  eflfort  was  made  to  comply  Avith  section  26  of  the  act  of  1884  in 
itlleging  the  causes  as  there  required;  and  the  failure  to  comply  with 
the  statute  in  this  respect  is  fatal.  The  mere  assertion,  **Ichal- 
lence  the  juror  for  implied  bias,"  or,  **  I  challenge  the  jurer  for  actual 
liias,"  is  no  challenge,  for  the  reason  that  the  express  requirements 
of  the  statute  are  ignored,  there  being  no  attempt  to  comply  in  sub- 
stance or  form  to  their  explicit  provisions;  and  the  court  might  well 
al  the  time  have  ignored  the  declaration  or  position  of  counsel.  Bui; 
there  is  another  feature  of  this  subject.  The  record  shows  no  exam- 
iaation  of  the  challenged  jurors  upon  their  voir  dire,  or  any  testi- 
mony whatever  presented  either  by  the  challenging  or  adverse  party; 
and  it  is  impossible  to  ascertain  to  what  ruling  or  action  of  llje  court 
the  exception  of  the  defendant  is  taken.  We  cannot  say  tho  excej^- 
tion  is  taken  to  any  statement  admitted  against  objection,  or  that  it 
\vas  to  the  rejection  of  any  offered  testimony,  for  the  record  is  silent 
as  to  the  matter.  If  the  record  does  not  show  that  some  question 
or  matter  was  before  the  court,  and  that  the  court  erroneously  ruled 
thereon,  we  will  not  presume  there  was  error  to  the  detriment  of 
defendant. 

Although  these  principles  in  our  opinion  clearly  settle  all  ques- 
tions relied  npon  by  the  defense  arising  upon  the  challenge  for 
actual  or  implied  bias  made  by  the  defendant,  and  the  overruling 
of  the  same,  we  will  not  pass  over  withput  consideration  tho  claim 
of  the  defense  that  the  court  should  have  appointed  triers  to  try  tho 
challenges  for  actual  bias,  and  that  the  trial  of  them  by  the  court 
was  error,  available  to  the  defendant  in  this  court,  although  no 
exception  was  taken  thereto  in  the  district  court. 

Sections  246  to  253  of  the  criminal  procedure  act,  provide  that 
challenges  for  actual  bias  shall  be  tried  by  triers  appointed  by 
the  court  for  that  purpose:  Hopt  v.  Utah,  110  U.  8.  574.  By  sec- 
tions 26,  27  and  28,  of  an  act  of  the  legislature  of  Utah,  approved 
ilarch  13th,  1884,  entitled  **An  act  amending  an  act  regulating  the 
icode  of  procedure  in  criminal  cases,  approved  February  22d,  1878," 
the  provisions  of  the  criminal  procedure  act  of  1878,  requiring  the 
court  to  appoint  triers,  and  for  the  trial  by  triers  of  all  challenges 
hy  actual  bias,  are  repealed,  and  the  court  itself  is  required  to  try 
nil  such  challenges,  and  the  question  is,  was  the  act  of  March  13th, 
1S84,  in  force  at  the  last  trial  of  this  case  in  tho  district  court? 
If  it  was,  the  court  committed  no   error  in  trying  tho  challenges 
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without  intervention  of  triers  appointed  for  that  purpose.  The  act 
of  January  19th,  1854,  provides:  "That  each  act  and  resolution  is 
in  force  from  the  date  of  its  publication  in  any  public  manner, 
unless  a  certain  time  is  specified:"    Compiled  laws,  page  78. 

The  record  is  silent  as  to  any  publication  of  the  amendatory  stat- 
ute of  March  13th,  1884.  It  is  a  rule  of  law  that  coarts  will  take 
judicial  notice  of  the  statutes  and  authoritative  decisions  of  courts 
within  their  jurisdiction.  We  see  no  error  committed  by  the  court 
in  this  respect:  1  Kent  Com.,  508. 

John  Gillispie  was  **  challenged  for  refusing  to  answer  defendant's 
questions  as  to  whether  he  was  living  in  polygamy,  refused.  Excep- 
tion." 

This  is  a  record  entry  as  to  this  juror;  the  same  in  substance 
appears  in  the  examination  of  another  juror,  from  which  it  is  claimed 
tho  court  erred  in  refusing  to  allow  the  challenge. 

Except  in  cases  for  bigamy  or  polygamy,  no  law  has  been  cited  to 
us,  and  we  have  found  none  that  requires  the  court  to  excuse  a  juror 
from  service  in  the  trial  of  a  cause  for  the  sole  reason  that  he  refused 
**  to  answer  whether  he  was  a  polygamist  or  not."  But  construing 
tho  refusal  of  the  juror  to  answer  to  bo  admission  that  he  was  at  the 
time  a  polygamist,  was  it  error  to  overrule  the  challenge  ? 

Section  5  of  the  47th  chapter  of  the  statutes  of  the  United  States, 
approved  March  22d,  1882,  provides:  *'That  any  prosecution  for 
bigamy,  polygamy,  or  unlawful  cohabitation  under  any  statute  of 
tho  United  States,  it  shall  be  sufficient  cause  of  challenge  to  any 
])erson  drawn  or  summoned  as  a  juryman  or  talesman,  1st. :  That  he 
is  or  has  been  living  in  the  practice  of  polygamy,  or  unlawful  cohabi- 
tation with  more  than  one  woman." 

Sections  of  the  same  act  is  as  follows :  **That  no  polygamist, 
bigamist,  or  any  other  person  cohabiting  with  more  than  one 
woman,  and  no  woman  cohabiting  with  any  of  the  persons  described 
as  aforesaid  in  this  section,  in  any  territory  or  other  place  over 
which  the  United  States  have  exclusive  jurisdiction,  shall  be  enti- 
tled to  vote  at  any  election  held  in  any  such  territory  or  other  place; 
or  be  eligible  for  election  or  appointment  to,  or  be  entitled  to  hold 
any  office  or  place  of  public  trust,  honor  or  emolument  in,  under,  or 
for  any  such  territory  or  place,  or  under  the  United  States. 

Under  this  eighth  section  the  defendant  claims  that  the  overruhng 
of  the  challenge  was  error. 

Under  section  5  it  is  certain  that  a  bigamist  or  polygamist  is  upon 
challenge  for  the  reason  that  ho  is  a  bigamist  or  polygamist,  in  a 
prosecution  for  bigamy  or  polygamy,  a  disqualified  juror;  and  sec- 
tion 8  is  a  disqualification  of  the  same  persons  as  voters,  and  disen- 
titles them  to  hold  any  office  or  place  of  public  trust,  honor  or 
emolument,  in  or  under,  or  for  this  territory,  or  under  the  United 
States. 

If  any  doubt  attaches  to  the  words  **  office  or  place  of  public 
trust,  honor  or  emolument,"  under  the  claim  of  the- defendant,  that 
they  include  or  should  be  construed  to  include  the  term  "juror,* 
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then  we  may  look  ut  tho  whole  act  in  dotermining  the  doubt,  for  the 
whole  statute  is  to  be  taken  together;  and  any  and  all  parts  of  it 
may  be  read  in  connection  with  anj  particular  clause  to  determine 
any  doubt  as  to  the  intent  or  meaning  of  such  clause;  and  effect  if 
possible  must  be  given  to  every  sentence  and  word,  and  where  a 
given  construction  would  render  a  sentence  or  even  a  word  redun- 
dant, caution  should  be  exercised  before  such  construction  should 
be  adopted;  for  it  is  not  to  be  presumed  that  acts  of  congress  are 
composed  of  words  thrown  loosely  together  without  due  considera- 
tion of  the  effect  or  force  which  every  word  in  its  place  has  to  every 
other  clause  or  part  of  the  act.  If  the  language  of  section  8  includes 
within  its  proper  and  and  legal  import  the  term  "juror,"  then  the 
part  of  section  5  above  quoted  is  superfluous  and  an  inexplicable 
redundancy — ^idle  words  without  effect — ^simply  because  the  more 
general  and  comprehensive  terms  of  section  o  include  all  and  more 
than  is  comprised  in  the  clear,  emphatic  and  express  terms  of  sec- 
tion 5.  As  a  matter  of  construction,  we  are  of  the  opinion  that  the 
law  is  against  the  position  taken  by  the  defense;  and  proceed  to  the 
coDsideratioii  of  the  question,  ''Does  the  language  of  section  8 
include  within  its  legal  meaning  and  import  the  terms  or  idea  of 
•juror;?" 

A  trial  jury  in  this  territory  is  a  body  of  twelve  men  possessing 
the  requisite  qualiflcations,  duly  summoned,  and  sworn  to  well  and 
traly  Ixy  the  questions  of  fact  submitted  to  them  by  the  court,  and 
a  true  verdict  render  according  to  the  law  and  the  evidence.  A 
juror  is  one  of  such  body,  and  must  be  a  citizen  of  the  United 
States,  and  possessed  of  certain  qualifications;  he  is  neither  ap- 
pointed or  elected  to  his  position  of  duty;  his  name  is  drawn  from 
a  list  of  two  hundred  names  prepared  by  tho  clerk  of  the  district 
court  and  the  judge  of  the  probate  court  within  and  for  the  county 
where  the  district  court  is  held.  Such  list  is  composed  of  names 
of  citizens  of  the  United  States  who  can  read  and  write  in  the 
English  language,  and  have  resided  in  the  district  six  months  next 
preceding  the  making  of  the  list;  and  when  duly  summoned  he  must 
appear  in  court  at  the  legally  named  time,  or  he  by  his  default 
becomes  (if  without  excuse)  liable  to  the  penalty  imposed  for  diso- 
bedience to  process  of  court;  and  for  his  services  as  such  juror  he 
is  entitled  to  the  mileage  and  per  diem  allowed  by  statute. 

In  United  States  v.  Hartwell,  6  "Wall.  393,  the  court  say:  *' An 
oflSce  is  a  public  station  or  employment  conferred  by  the  appoint- 
ment of  government.  The  term  embraces  the  ideas  of  tenure,  du- 
ration, employment  and  duties."  Mr.  Bouvier  in  his  dictionary 
defines  office  to  be  '*a  right  to  exercise  a  public  function  or 
employment,   and  to  take  the    fees   and    emoluments   belonging 

to  It." 

'*The  idea  of  an  office  clearly  defined  embraces  the  ideas  of  ten- 
ure, duration,  fees  or  emoluments,  rights  and  powers  as  well  as  that 
of  duty,  a  public  employment  confirmed  by  appointment  of  gov- 
ernment:"   Burrell's  Dictionary. 
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lu  20  Johns.  E.  493,  Platfc  defines  office  to  be  Van  employment 
on  behalf  of  the  government  in  any  station  or  public  trust,  not 
mere  transient,  occasional  or  incidental." 

An  office  is  defined  to  be  a  right  to  exercise  a  public  function  or 
employment,  and  to  take  the  fees  and  emoluments  belonging  to  it. 
25  Cal.  98;  People  v.  Stratton,  28  Cal.  388. 

Jury  duty  is  the  nature  of  service  due  from  the  citizen  to  the 
government  necessarily  required  in  the  administration  of  its  laws; 
its  character  has  but  little  similarity  to  tenure,  duration^  power,  and 
the  right  to  exercise  powers  conferred  by  the  appointment  of  gov- 
ernment, which  are  essential  to  office,  **  and  not  mere  transienfy 
occasional  or  irtcidentaL'*  The  name  of  the  man  is  selected  and  with 
199  others  is  placed  in  a  box  which  is  denominated  the  jury  box, 
from  which  it  is  drawn  by  chance;  and  without  his  knowledge  of 
any  previous  steps  he  is  summoned  to  appear  in  court  to  perform 
the  duty  of  a  juror;  it  is  true  he  has  a  duty  of  a  public  nature  to 
perform,  and  for  it  he  is  compensated  out  of  the  public  treasury, 
but  in  w^hat  other  respect  does  his  position  or  his  duties  correspond 
with  the  essential  elements  of  office  ?  He  has  no  certain  term  of 
office.  He  had  no  right  to,  and  has  no  power  to  enforce  a  right  to 
the  performance  of  any  act  or  service  which  constitutes  the  per- 
formance of  official  duty.  He  is  liable  at  any  moment  to  be  dis- 
charged by  the  court  from  all  service;  and  to  be  excused  by  either 
party  from  serving  in  the  trial  of  any  cause  without  consulting  hi^ 
wishes  or  interests.  The  oath  he  takes  in  its  terms  and  scope,  limits 
his  duty  to  the  facts  of  the  particular  case  then  on  trial,  and  is  not 
the  oath  required  by  the  laws  of  this  territoiy  or  by  the  constitu- 
tion and  laws  of  the  United  States  to  be  taken  by  public  officers: 
State  V.  Bradley,  48  Conn..  535. 

The  position  of  a  juryman  is  to  a  certain  extent  a  "  place  of  public 
trust  and  emolument, "  but  not  in  the  sense  of  thes3  statutory  pro- 
visions. 

A  witness  summoned  in  behalf  of  the  people  is  entitled  to  the 
mileage  and  per  diem  allowed  by  law  in  substantially  the  same  man- 
ner as  a  juror;  a  man  called  upon  by  the  United  States  marshal,  or 
by  a  sheriflf  to  aid  in  the  preservation  of  the  public  peace,  or  to  assisfc 
temporarily  in  the  performance  of  an  act  or  duty  of  a  pablic  naturo, 
is  asked  to  hold  for  the  time  being  a  place  of  public  trust  andemol- 
umout;  and  although  both  of  the  persons  are  within  the  c!:is3'js 
described  in  sections  5  and  8,  it  will  hardly  be  claimed  that  one  must; 
be  excluded  from  the  witness  stand,  and  the  other  not  permitted  to 
assist  in  the  preservation  of  the  public  peace.  The  law  carefully 
and  expressly  excludes  bigamists  and  polygamists  from  jurias,tt?fe.4 
clwllcngedy  in  the  trial  of  bigamy  or  polygamy  cases,  for  the  reason 
that  they  are  of  this  class  of  persons. 

If  it  was  the  intention  of  congress  to  prohibit  them  from  the  per- 
formance of  jury  duty  in  all  cases,  the  use  in  section  8  of  appropriate 
language,  would  have  done  it;  or  such  as  is  in  section  5  would  havo 
enabled  eitlicr  party  by  challenge  to  exclude  them  from  any  particu- 
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lar  case.  It  is  not  probable  tbat  CoDgress  would,  iu  tbe  guarded 
and  carefully  expressed  terms  of  section  8,  bave  allowed  by  eballengo 
the  exclusion  of  bigamists  and  polygamists  from  juries  in  cases  c^f 
bigamy  and  polygamy  only,  and  afterwards  in  tbe  same  act,  in  general 
terms,  exclude  all  bigamists  and  polygamists  from  all  juries  without 
reference  to  the  character  of  the  cases. 

Apparently,  section  8  was  not  intended  to,  and  it  does  not  affect 
<he  qualification  of  jurors,  and  we  can  not,  by  construction,  inter- 
polate into  it  a  provision  foreign  to  its  evident  objects  and  purposes, 
not  by  fair  construction  implied,  as  we  would  if  the  position  of  tbe 
defense  should  be  sustained. 

The  judgment  of  the  district  court  is  affirmed  and  the  case 
reiiianded. 

Hunter,  C.  J.  and  Emebson,  J.,  concurred. 


SUPREME  COURT  OF  CALIFORNIA. 

No.  9.648. 

In  re  Application  of  Bryan. 

Department  Tton    Filed  July  12,  I8S4, 

Vf'EiTOP  Review— Condemnation  of  Land — ^Posseppion.— A  writ  of  review  does  not  lie 

to  prevent  tbe  plajmiff,  in  a  proceeding  for  the  condemnation  of  land  from  takinjj  ])os.Me>'xi(ui 

<f  tbe  jaiBc  prior  to  the  order  of  the  court,  cr  to  restore  the  posession  so  taken  to  the  dofcn- 

':!Lt    1  he  defendant  in  such  case  has  a  plain,  speedy  and  adequate  remedy  by  motion  iu  the 

1  ^r  conrt. 

Appucation  for  a  writ  of  review.     The  opinion  states  the  facts. 

Jackson  Hatch,  for  the  petitioner. 
No  appearance  for  the  respondent. 

The  Court.  The  application  for  a  writ  of  review  herein,  must  be 
denied. 

In  our  judgment  the  superior  court  in  which  the  proceedinp:  for 
condemnation  was  brought,  has  full  jurisdiction  to  prevent  the  plain- 
tiff, or  any  one  claiming  under  it,  from  taking  possession  oi*  the  land 
ponght  to  be  condemned,  until  the  order  for  such  taking  posses&ioii 
tad  been  made  by  said  court:  C.  C.  P.,  sec.  1254.  If  posses^ion 
tag  been  taken  in  advance  of  such  order  by  the  court  allowing  plain- 
tiff to  take  possession,  the  superior  court  has  power  to  have  the  ])os- 
session  restored  to  the  defendant.  Hence  the  applicant  has  a  plain, 
speedy  and  adequate  remedy  at  law,  by  recourse  by  motion  to  tbe 
superior  court  above  referred  to. 

Writ  denied  and  application  dismissed. 
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No.  9,266. 

Arata  et  al  V.  Tellurium  Gold  and  Silver  Mining  Co.  et  al. 

Department  Two,    Filed  Jvly  15, 1884^ 
Former  Opinion,  as  contained  arUe  page  151,  modified. 

The  opinion  referred  to  by  the  court  is  reported  ante  page  151. 

The  Court.  Ordered  that  there  be  stricken  from  the  opinion 
heretofore  filed  herein  the  clauses  which  read  as  follows : 

"Again,  the  court  struck  out  the  answer,  ordered  default  to  be 
entered,  and  thereupon  *  ordered  that  plaintiff  take  judgment  as 
prajed  for  in  the  complaint.*  The  judgment  prajed  for  is:  *  Where- 
fore said  claimant,  Edward  A.  Ketchum,  claims  the  benefit  of  -the 
Jaw  to  liens  of  mechanics  and  others  upon  real  property,  to  wit: 
Chapter  2,  title  IV,  part  III,  of  the  code  of  civil  procedure.'  It  is 
quite  evident  that  a  judgment  in  the  form  prayed  for  cannot  bo 
entered  by  default. 

*' When  the  answer  was  stricken  out  and  default  entered,  defen- 
dants stood  in  the  same  position  as  if  they  had  failed  to  answer. 
There  is  no  prayer  in  the  complaint  for  other  and  further,  and  gen- 
eral relief,  upon  which  a  court  of  equity  could  base  an  appropriate 
decree." 


No.  8.171. 

Cunningham  v.  Skinner. 

DepaHmait  Two,    Filed  July  17, 1884, 

Claim  xVNd  Delivery— Pleadinqs— Denial  of  Ownebship.— An  aUep^ation  of  the  pVain- 
t'ff  that  he  w  th3  owner  and  entitled  to  the  possession  of  the  property  sued  for  is  put  in  is:>-x? 
by  a  (l:»nial  of  plaintiff's  ownership  coupled  with  an  allegation  ttiat  tao  defendant  "  hai  n  is 
Fufficioub  information  or  belief  upon  th3  subject  to  enable  him  tD  aas^ar"  as  to  the  pUin- 
tiS's  ri;<ht  to  possession,  and  a  consequent  denial  of  the  same. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Cruz 
county,  entered  in  favor  of  the  plaintiff.  The  opinion  states  the 
facts. 

F,  J.  3IcCann,  for  the  appellant. 
J,  M.  Lesser,  for  the  respondent. 

The  Court.  The  denial  that  the  plaintiff  is  the  owner  of  the  per- 
sonal property  described  in  the  complaint;  and  the  allegation  that 
the  defendant  ''  has  not  sufficient  information  or  belief  upon  tbo 
subject  to  enable  him  to  answer"  the  allegation  of  the  plaintiff  that 
he  is  entitled  to  the  possession  of  said  property,  "and  on  that 
ground  he  (defendant)  denies  the  same,"  is  sufficient  to  put  in  issue 
the  allegation  of  the  plain  tiff  that  he  is  the  owner  and  entitled  to  tho 
possession  of  said  property;  and  the  court  erred  in  holding  oa  tlio 
trial  that  it  was  not:  0.  C.  P.,  437. 

Judgment  reversed. 
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No.  9.480. 

Eeynolds  et  al.  V.  Scott  et  al. 

Department  Ttoo,    Filed  Julf/  IS,  ISS4. 

Sale— Delivkrt— Common  Carrier— Bill  of  Ladino.— Where  goods  are  de'ivcred  to  a 
common  carrier,  and  the  bill  of  hiding  is  made  deliverablo  to  the  oiiler  of  the  vendor,  sucli 
f  I  t3  when  not  rebutted  by  evidence  to  the  contrary,  are  almost  docisive  as  showing  the 
i]^ttintion  of  the  vendor  to  reser\'e  the^us  dUpoiiendi,  and  to  prevent  the  property  from  jjass- 
in,'  t » the  vendee. 

An  Order  Granting  a  New  Trial  will  yoT  be  Disturbed  when  the  evidence  is  conflicting 

Appeal  from  an  order  of  the  superior  court  for  Los  Angeles 
county,  granting  the  defendants  a  new  trial.  The  opinion  states  the 
facts. 

Smith  dk  Hupp,  for  the  appellant. 

P.  JF.  Dooner,  for  the  respondents. 

Sharpstein,  J.  The  fact  of  the  court  having  made  the  order  grant- 
ing a  new  trial  dependent  on  the  plaintiffs'  failing  to  do  certain 
things,  is,  in  our  judgment,  an  immaterial  circumstance.  It  is  not 
claimed  that  the  plaintiffs  did  that  which  according  to  the  terms 
of  the  order  would  have  defeated  it. 

If  we  can  discover  any  ground  on  which  the  court  would  bo  justi- 
fied in  granting  a  new  trial,  the  order  must  be  affirmed. 

There  was  evidence  which  tended  to  prove  that  the  goods  which 
this  action  was  brought  to  recover  the  possession  of,  were  shipped 
at  Cincinnati  by  the  defendants,  Scott  &  Co. ,  consigned  to  them- 
selves at  Los  Angeles;  and  that  the  bill  of  lading  was  delivered  by 
them  to  the  defendants,  S.  Kuhn  &  Sons,  who  forwarded  it  with  a 
draft  on  the  plaintiffs  for  what  was  claimed  to  be  the  price  of  the 
g'wds,  to  a  bank  at  Los  Angeles,  with  directions  to  deliver  the  bill 
of  lading  to  the  plaintiffs  on  payment  of  the  draft.  That  the  draft 
was  presented  to  plaintiffs  for  payment  and  payment  was  refused. 
^Vhereupon,  the  bill  of  lading  and  draft  were  returned  tp  defendants, 
S.  Kuhn  &  Sons.  The  goods  arrived  at  Los  Angeles,  and  after 
being  kept  the  usual  length  of  time  by  the  railroad  company,  were 
removed  to  Naud's  warehouse  and  stored  for  the  consignees,  Scott 
&  Co.,  with  directions  to  hold  the  goods  subject  to  the  order  of 
Pkichard  Gray,  general  freight  agent  of  the  railroad  company. 

The  defendants  Scott  &  Co.  and  S.  Kuhn  &  Sons,  were  not 
served  with  process,  nor  did  they  appear  in  the  action.  The  defend- 
ants who  did  appear  and  against  whom  the  judgment  was  entered, 
were  Henry  and  Weyse,  the  latter  the  owner  of,  and  the  former  an 
employe  in,  Naud's  warehouse. 

If  the  delivery  of  the  ^oods  to  the  common  carrier  at  Cincinnati 
was  a  delivery  to  the  plaintiffs,  the  latter  could  not  take  them  from 
the  possession  of  the  former,  without  paying  the  legitimate  charges 
for  transportation,  and  it  is  at  least  questionable  whether  such 
charges,  in  full,  have  been  paid  or  tendered. 

There  were  two  questions  which  had  to  be  determined  in  favor  of 
plaintifis  before  they  could  recover  possession  of  the  property. 
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1st.  Tliat  it;  batl  been  delivered  to  them.  2nd.  That  the  transpor- 
tation charges  had  been  paid  or  tendered  to  the  common  carrier.  As 
to  the  delivery,  it  is  sufficient  to  say  that  the  fact  of  the  allege>l 
vendors  having  taken  a  bill  of  lading,  in  which  they  were  designated 
as  consignees,  millitates  very  strongly  against  the  position  of  the 
]>hiiutiff3  that  the  goods  were  delivered  to  them.  In  Benjamin  on 
S.iles  (o.l  Am.  ed.,  sec.  399),  it  is  laid  down  as  a  rule  that  *' where 
floods  are  delivered  on  board  of  a  vessel,  to  bo  carried,  and  a  bill  of 
lading  is  taken  the  delivery  by  the  vendor,  is  not  a  delivery  to  tlio 
buyt^r,  but  to  the  Captain,  as  bailee,  for  delivery  to  the  person  indi- 
eatod  by  the  bill  of  lading,  as  the  one  to  whom  they  are  to  be  car- 
ried." 

*'  The  fact  of  making  the  bill  of  lading  deliverable  to  the  order  of 
the  vendor  is,  when  not  rebutted  by  evidence  to  the  contrarv, 
almost  decisive  to  show  his  intention  to  reserve  the  Jus  dispmicndi, 
and  to  prevent  the  property  from  j)assing  to  the  vendee." — Id. 

We  have  recited  a  sufficient  number  of  facts  to  show  that  the  evi- 
dence, when  viewed  in  the  most  favorable  light  for  the  plaintiffs, 
was  conflicting  upon  the  most  material  issues  in  the  case;  and  if, 
as  we  must  assume,  the  preponderance  of  evidence  in  the  opiniou 
of  the  court  below  was  against  the  plaintiffs,  that  court  was  justified 
in  granting  a  new  trial,  and  this  court  would  not  be  justified  in  dis- 
turbing that  order. 

Order  affirmed.     Thobnton,  J.  and  Myrick,  J.  concurred. 


No.  9,243. 

BeIinero  V.  Insurance  Companies. 

Deoartment  Two.    Filed  July  18,  18S4, 

Insutiance—Ngtice  of  Lo?3— Joindeb  op  Defendants.— Where  two  insuranoe  comna- 
niea  join  in  issuing  a  policy  ajj^iiinst  loj-s  by  fire,  in  which  the  Hoveral  liability  of  each  is  ui-'- 
tinctlj'  set  forth,  and  a  loss  occurs,  they  may  be  joined  as  defendants  in  an  action  to  recovt  r 
the  loss;  and  a  notice  of  such  loss,  addrecsed  to  one  of  such  companies,  but  delivered  to  the 
ii;^'i  lit  (»f  both,  is  equivalent  to  a  uotijc  to  both. 

Pr.MrpRER — ToiNDER  OF  Causfs  OP  AcTiON. — An  objection  that  t WO  causeB  of  action  are 
improi>erly  united  in  one  count  can  not  be  raised  by  demurrer. 

Appeal  from  a  judgment  of  the  superior  court  for  Los  Angelos 
county  entered  in  favor  of  the  plaintiff.  The  opinion  states  the 
facts. 

A.  31.  Stephens,  for  the  appellants. 
Smith  &  Hupp,  for  the  respondent. 

The  Court:  The  ground  on  which  it  is  insisted  that  the  demur- 
rer to  the  complaint  should  have  been  sustained  are,  (1)  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and  (2)  that 
there  is  a  misjoinder  of  parties  defendant. 

In  support  of  the  first  ground  it  is  urged  there  is  no  allegation 
that  notice  of  the  loss  Wcts  given  to  the  defendants.     The  allega- 


Sup.  Ct.  Cal.]  Haitokd  v.  Kocheh.  23 


o 


tioa  is  that  soon  after  the  firo  occurred  the  pluintiffs  served  on  tlio 
agent  of  the  defendants  an  instrument  in  writing  of  which  a  copy  is 
uLinexed  to  the  complaint  and  marked  exhibit  A.  By  reference  to 
t'lat  exhibit  it  will  be  seen  that  among  other  things  it  states  that  on 
December  24-5,  1883,  the  building  insured  was  destroyed  by  acci- 
dental fire.  It  was  addressed  to  one  of  the  defendants.  But  the 
allegation  is  that  it  was  delivered  to  the  agent  of  the  defendants. 
Tlie  defendants  while  assuming  a  several  liability,  did  so  by  execut- 
ing a  single  policy  in  which  the  liability  of  each  is  distinctly  sec 
i'jrth.  Tho  same  general  agent  executed  the  policy  for  both  defend- 
ants, and  it  is  countersigned  by  a  local  agent  of  both  of  them.  It 
was  to  the  latter  that  the  exhibit  to  which  we  have  referred  was  deliv- 
ered. This,  in  our  opinion,  constituted  a  substantial  compliance 
wiik  the  law. 

As  to  the  other  ground  of  demurrer — the  misjoinder  of  parties 
(kfendant — it  is  only  necessary  to  say  that  the  defendants  were  **  sev- 
erally liable  upon  the  same  obligation  or  instruments,"  and  it  was 
(•ptional  with  tho  plaintiH  to  include  them,  or  not,  in  the  same  action : 
C.  C.  P.  383;  Powell  v.  Powell,  48  Cal.  234;  Pomeroy  on  Eemedies, 
sl^c.  306. 

As  we  read  the  complaint  it  states  but  one  cause  of  action,  and  it 
h  not  made  a  ground  of  demurrer  that  *  *  two  causes  are  improperly 
r.uited  in  one  count,"  although  that  point  is  raised  in  defendants' 
brief. 

Judgment  affirmed. 


No.  9,291. 

Haytord  et  al.  v.  Kocher  et  al. 

Departtaent  Two.    Filed  July  IS,  1SS4. 

A'^SEEMEXT    TO     Co^'VEY     LaXD  — MUTCAL     MISTAKE— REFORMATION— HOMESTEAD.— An 

a  ;7  -'  mait  t  >  convey  certain  prerai^es  vests  the  cciuitable  titl-i  theret)  in  the  grantee ;  and  if, 
t  r''u;zh  a  mutual  mistake,  tho  deed  executed  in  purauaico  of  such  agreement  does  not  in- 
<'-loall  of  such  prem  sea,  either  party  m:  y  have  it  reformed.  Subsequent  to  the  date  (»f 
t^c  a;,Tecmcnt  tho  wife  of  tho  ffrant^or  cai)not,  by  lilinj^  a  declar;;ti.)n  of  liomestcad  on  liie 
Liid  omitted  from  the  deed,  defeat  the  rij^'Lt  of  the  grantee  to  a  reformation. 

Appeal  from  a  judgment  of  the  superior  court  for  Merced  county, 
entered  in  favor  of  the  defendants.     The  opinion  states  the  facts. 

Moore,  Laine  dt  Johnston,  for  the  appellants. 
Breckenridge  dt  Farrar,  for  the  respondents. 

Searpstein,  J.  The  appeal  being  from  tho  judgment  alone,  wo  are 
1'ound  to  assume  that  the  findings  are  supported  by  the  eviileiico. 
It  appears  then,  that  the  demanded  premises  were  intended  to  bo, 
lut  bj  mutual  rdistake  were  not  included  in  a  convcjunce  of  c.rt  liu 
linds  executed  by  the  plaintiff,  Flavel  Hay  ford,  to  tho  doiVibl.iiit 
Cdtberine  Kocher.  Afterwards  in  an  action  brought  by  s;»:  1 
Kocher  against  said  Hayford  to  have  said  conveyance  ref urine  i  sj 
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as  to  include  the  demanded  premises,  a  decree  for  such  reformation 
was  duly  made  and  entered.     After  the  execution  of  said  convey- 
ance and  before  the  commencement  of  said  action  for  its  reforma- 
tion, the  plaintiff,  Lydia  A.  Hayford,  the  wife  of  said  Flavel  Hay- 
ford,  selected  said  premises  as  a  homestead  in  the  manner  and  form 
1)rescribed  by  the  code.     At  the  time  of  making  such  selection  she 
Luew  of  the  intention  of  the  parties  to  said  conveyance  to  include 
said  premises  therein  and  that  they  had  been  omitted  by  the  mutual 
mistake  of  said  parties.     The  right  of  the  plaintiffs  to  recover  the 
demanded  premises  depends  on  the  validity  of  the  selection  of  them 
by  Lydia  A.  Hayford  as  a  homestead  in  tne  manner  and  under  the 
circumstances  above  stated.     **  If  the  claimant  be  married,  the 
homestead  may  be  selected  from  the  community  property,  or  the 
separate  property  of  the  husband,  or  with  the  consent  of  the  wife 
from  her  separate  property:"    C.  0.,  1*2  J8.     It  can  only  be  selected 
from  the  property  of  one  or  both  of  the  spouses.     When  this  selec- 
tion was  maae  the  demanded  premises  were  not  the  property  of 
either  one  or  both  of  the  plaintiffs.     One  of  them  held  the  naked 
legal  title.  But  he  held  it  m  trust  for  the  defendant  Kocher.  Under 
such  circumstances  the  premises  selected  were  not  the  property  of 
the  plaintiffs,  or  either  of  them,  and  the  defendant  could  not  be 
divested  of  her  rights  in  it  by  the  selection  of  it  as  a  homestead, 
by  one  or  both  of  the  plaintiJQfs.     Such  selection  merely  converted 
the  property  which  one  or  both  of  the  plaintiffs  had  in  the  premi- 
ses into  a  homestead.     It  could  not  affect  the  pre-existing  rights  of 
the  defendant  Kocher,  in  the  property.     And  she  had  a  right  to 
have  the  conveyance  from  one  of  the  plaintiffs  to  her  reformed,  so 
as  to  include  the  demanded  premises. 

Equitjr  looks  on  that  as  done  which  ought  to  be  done.  By  the 
reformation  of  the  conveyance  of  Flavel  Hayford  to  the  defendant 
Kocher,  no  new  right  was  conferred  on  the  latter.  The  instrument 
was  reformed  so  as  to  express  truly  the  intention  of  the  parties.  It 
was  the  agreement  to  convey  the  premises  to  the  defendant  Kocher, 
which  vested  in  her  the  property.  The  deed  was  simply  the  evi- 
dence of  that  agreement  and  intention,  and  if  it  did  not  truly 
express  them,  it  was  the  right  of  either  party  to  have  it  so  reformed 
that  it  would.       > 

None  of  the  other  alleged  errors  affects  the  substantifiJ  rights  of 
the  parties,  and  it  is  therefore  unnecessary  to  discuss  any  of  the 
other  points  presented  by  appellants:  C.  0.  P.,  475, 
Judgment  affirmed. 

TnofiNTON^  J.,  and  Mybige,  J.^  concurred^ 
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No.  9,415. 

Baily  V,  Sloan  et  al. 

D^aartment  Two.    Filed  July  IS,  1SS4, 

JrRiSDiCTioN  OP  Superior  Court— Ad  Damnum  Clause.— The  ad  damnum  clause  of  the 
complaint  is  the  test  of  jurisdiction;  and  if  the  amount  sued  for,  according  to  buch  clause, 
exceeds  three  hundred  dollars,  the  superior  court  has  jurisdiction. 

Oterbulixo  Demurrer— Notice  of— Appeal— Default  Judgment.— Failure  of  the  plaint- 
i^  to  notify  the  defendant  of  the  overruling  of  his  demurrer,  cannot  bo  taken  advantiiire  of 
by  the  Utter  on  an  appeal  from  a  judgment  against  him,  entered  upon  his  default.  Such 
error  can  only  be  reviewed  upon  an  appeal  from  an  order  denying  the  defendants  motion  to 
btt  aiide  the  default. 

Appeal  from  a  judgment  of  the  superior  court  for  Kern  county 
entered  in  favor  of  the  plaintiff.    The  opinion  states  the  facts 

n,  S.  Dixon,  for  the  appellant. 

Wilsoji  &  Otis,  and  Arick,  for  th^  respondent. 

Shaepstein,  J.  The  demurrer  was  properly  overruled.  The 
demand  according  to  the  ad  damnum  clause  of  the  complaint, 
exclusive  of  interest,  exceeds  three  hundred  dollars.  The  ad  damnum 
clause  in  the  complaint  is  the  test  of  jurisdiction:  Maxfield  v.  John- 
son, 30  Cal.  545;  Solomon  v.  Beese,  54  id.  28;  Sanborn  v.  Superior 
Court  of  Contra  Costa  county,  60  id.  425;  Dashiell  v.  Singerland, 
icL  653.  ' 

No  answer  was  filed,  and  the  time  within  which  the  defend* 
ant  was  granted  leave  to  answer  having  expired,  the  clerk  was 
authorized  to  enter  his  default,  and  a  judgment  for  the  amount 
specified  in  the  summons:  C.  C.  P.  385. 

As  the  appeal  is  from  the  judgment  alone,  we  have  nothing  before 
before  us  except  the  judgment-roll,  in  which  notice  of  the  overruling 
of  his  demurrer  would  not  appear,  even  if  such  notice  had  been 
given.  If  none  was  given,  ana  the  defendant  wished  to  avail  him- 
self of  the  ommission  he  should  have  moved  in  the  court  below  to 
set  aside  the  default  and  judgment  on  that  ground,  and  if  his  motion 
Lad  been  denied,  appealed  from  the  order  denying  such  motion.  In 
that  way  alone  could  he  have  got  the  question  which  ho  now  seeks 
to  raise  before  this  court. 

Judgment  affirmed. 

Thornton,  J.  and  Mybick,  J.,  concurred. 
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Xo.  8,170. 

GrjNDLEY  r.  Santa  Cruz  County. 

DcpaHment  Tvjo.    Filed  July  IS,  18S4. 

CorNTY  Physician— Discharge  op  by  ScPERVisoR8.--The  board  of  supervisors  of  SanS 
C'ru2  c  mnt y  may  contract  with  a  physician  for  his  attendance  upon  tho  indigent  sicli  of  s^i  \ 
county  for  the  period  of  a  year,  and  if  the  phyaician  perform.!  tho  duties  required  of  blnj  by 
t!i(;  C(mtraet,  the  superviaora  have  no  power  to  discharge  him  during  the  period  em'jrac^l 
in  it. 

'  ArPEAL  from  a  judgment  of  the  superior  court  for  Santa  Cruz 
couuty  entered  in  favor  of  the  defendant.  The  opiuion  states  the 
facts. 

F,  J.  McCann,  for  the  appellant  ♦ 

Storeij  and  Goldshy,  for  the  respondent. 

TnoRXTON,  J.  Action  bj  a  physician  to  recover  damages  for 
breach  of  contract,  made  with  him  by  the  supervisors  of  Santa  Cruz 
county. 

Tho  court  rendered  the  following  decision: 

'*  First — That,  on  the  sixth  day  of  October,  1879,  the  defendaDt 
employed  plaintiflF  as  county  physician  for  the  period  of  one  year 
thereafter,  from  that  date,  and  to  pay  him  therefor  monthly  the  sum 
of  thirty-seven  dollars. 

**  Second — That,  at  the  time  of  said  contract,  the  plaintiff  was  a 
regularly  graduated  physician  and  surgeon,  holding  a  diplomn 
uuthoriziug  him  to  practice  medicine  and  surgery,  from  the  Jeiri.r- 
son  Medical  College  of  tho  state  of  Pennsylvania,  dated  on  the  fif- 
teenth of  March,  A.  d.  18Go. 

''Third — That,  at  the  time  of  said  contract,  the  plaintiff  held  a 
certificate  from  tho  Medical  Society  of  the  state  of  California,  sbow- 
ii3g  his  right  and  authorizing  him  to  practice  medicine  and  surgery 
in  any  part  of  this  state. 

"Fourth — That  the  board  of  supervisors  of  the  defendant,  at  the 
time  of  eutering  into  the  contract,  personally  handled  and  examined 
both  tho  diploma  of  the  plaintiff  and  his  certificate  to  practice  medi- 
cine and  surgery  in  this  state. 

' '  Fifth — Plaintiff,  on  the  third  day  of  January,  a.  d.  1879,  filed  with 
the  recorder  of  said  county,  and  caused  to  be  recorded,  his  saidijer- 
t.iicato  to  ] practice  medicine  and  surgery  in  this  state. 

*'  Sixth — Under  the  contract  aforesaid,  the  plaintiff  on  the  same 
day,  the  sixth  of  October,  1879,  entered  upon  the  performance  of  his 
duties,  and  attended  to  all  the  indigent  sick  persons  of  said  county, 
and  attended  daily  at  the  hospital  of  said  county,  between  tho  hours 
of  9  o'clock  and  11  o'clock  A.  ii.,  of  each  day,  up  to  the  eighteenth  day 
of  January,  18S0,  when,  and  on  which  day,  the  steward  of  the  said 
hospital,  by  order  of  the  board  of  supervisors  of  defendant,  pre- 
vented tho  plaintiff  from  visiting  the  sick  wards  of  said  hospitiU, 
or  from  attending  upon  the  indigent  sick  persons  of  said  county. 

* '  Seventh — On  the  eighteenth  day  of  January,  a.  d.  1880,  the  defen- 
dant prevented  tho  plaintiff  from  completing,  or  from  further  con- 
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tinuing    the  contract,   or  performing  his  part  to   be  performed 
under  it. 

*'  Eighth — The  duties  of  the  plaintiff,  under  the  said  contract, 
consisted  in  visiting  the  indigent  sick  of  said  county,  and  i^re- 
scribing  such  treatment,  medicines  and  attention  as  might  be 
necessary. 

"Ninth — ^It  was  the  practice  of  plaintiff  to  go  to  the  ofBce  of  the 
said  hospital  in  the  forenoon  of  each  day,  generally  about  10  o'clock, 
aod  attend  to  such  patients  as  applied  to  him  at  said  office  for  treat- 
rjent,  and  that  he  did  not  go  into  the  wards  of  said  hospital,  or  seek 
the  patients  to  ascertain  if  they  needed  treatment.  That  some  of 
said  patients  were  confined  to  their  wards  and  were  unable  to  go  to 
Siiid  office.  That  this  mode  of  treatment  was  not  a  compliance  with 
the  duties  of  said  plaintiff  as  county  physician. 

"Tenth — No  rules  or  regulations  have  ever  been  made  by  defen- 
dant's board  of  supervisors  for  the  hospital  or  jail  of  said  county,  or 
for  the  guidance  or  direction  of  nlaintitf. 

"Eleventh — ^The  plaintiff  at  the  time  of  entering  into  the  con- 
tract was  engaged  in  the  practice  of  medicine  and  surgery  in  the 
said  county  of  Santa  Cruz,  and  the  performance  of  the  contract  with 
defendant  subjected  him  to  no  additional  expense. 

"Twelfth — ^Very  soon  after  the  entry,  by  plaintiff,  upon  the  dis- 
charge of  his  said  duties,  a  contest  arose  between  himself  and  said 
steward,  in  regard  to  their  respective  po^vers  and  duties;  the  plaint- 
iff claiming  general  authority  over  said  hospital,  and  the  regulation 
and  supervision  of  the  conduct,  diet  and  exercise  of  the  patients, 
aiid  that  in  all  respects  he  had  assumed  full  and  exclusive- manage- 
luent  of  the  said  hospital;  that  the  board  of  supervisors  of  said 
county,  after  an  investigation  of  the  said  matters,  did,  on  the  seven- 
teenth day  of  January,  1880,  by  an  order  on  the  minutes  of  said 
board,  discharge  the  plaintiff  from  further  attendance  upon  the 
indigent  sick  persons^cxf  said  county,  residents  therein,  and  removed 
Lim  from  said  position  of  county  physician. 

"Thirteenth — ^That  the  plaintiff  on  the  thirty-first  day  of  January, 
1880,  made  out,  in  writing,  a  claim  against  the  defendant  for  his 
services  under  said  contract,  in  the  usual  form  of  accounts  against 
Baid  county,  stating  therein  the  items  of  his  claim,  and  made  oath 
thereinto  before  the  clerk  of  said  county  that  the  same  was  correct 
and  that  no  part  thereof  had  been  paid  or  allowed,  that  the  amount 
earned  in  said  account  was  fally  due,  and  that  the  same  had 
not  been  theretofore  presented  to  or  rejected  by  said  board  which 
oath  was  subscribed  by  plaintiff  and  certified  by  said  clerk,  in  writ- 
iag,  upon  said  account,  and  delivered  the  said  account  so  verified  to 
the  clerk  of  said  board  of  supervisors,  and  the  same  was  filed  and 
presented  to  said  board,  and  by  it  considered  and  disallowed  on  the 
third  day  of  February,  1880. 

"Fourteenth — ^No  opportunity  has,  up  to  this  time,  been  presented 
to  plaintiff  to  engage  in  the  same  kind  of  service,  or  duties  to  be 
performed  by  him  under  said  contract. 

Ko.  CO.— 3. 
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"Fifteenth — ^Plaintiff  has  been,  since  his  discharge,  ready  anil 
willing  to  continue  and  complete  the  duties  on  his  part  to  be  per- 
formed under  said  contract,  and  is  still  ready  and  willing  to  complete 
the  same. 

*' Sixteenth — On  the  third  day  of  February,  1880,  the  board  of 
supervisors  of  defendant  by  an  order  regularly  made  upon  their 
minutes,  appointed  another  and  different  person  to  the  duties  for  the 
unexpired  term  of  one  year,  to  wit,  until  the  sixth  day  of  October, 
1881,  which  the  plaintiff  had  contracted  to  perform,  an<}  was  as 
aforesaid  prevented  from  performing. 

**  Seventeenth — The  amount  of  money  to  which  the  plaintiff  would 
be  entitled  on  the  completion  of  his  contract,  and  yet  unpaid  to 
him,  is  the'  sum  of  three  hundred  and  thirty-three  ($333)  dollars. 

"Eighteenth — ^The  amount  of  damage  suffered  and  necessarily  to 
be  suffered  by  plaintiff,  by  reason  of  the  action  of  the  defendant  in 
preventing  the  completion  of  said  contract,  is  the  sum  of  three  hnn- 
dred  and  thirty-three  dollars- ' 

CONCLUSIONS  OP  LAW, 

''That  the  interests  of  the  indigent  sick  of  said  county  in  said  hos- 
pital, demanded  the  removal  of  said  plaintiff  from  the  position  of 
pl^ysician  of  said  hospital,  and  that  the  board  of  supervisors  of  said 
county  in  the  removal  of  said  plaintiff  from  said  position,  was  in  the 
exercise  of  a  lawful  authority  of  said  board,  exercised  in  a  lawful 
manner.  Let  judgment  be  entered  for  defendant  for  its  costs  in  this 
action." 

The  contract  of  plaintiff  and  defendant  was  a  valid  contract.  If 
plaintiff  performed  the  duties  recjuired  of  him  b^  the  contract,  and 
incumbent  upon  him  as  physician  of  the  hospital,  the  defendant 
had  no  right  to  discharge  him  during  the  period  embraced  in  it. 
The  findings  in  relation  to  the  plaintiff's  pefformance  are  not  clear. 
It  is  not  distinctly  found  that  he  did  not  perform  such  duties.  The 
sixth  finding  states  that  he  did  perform  them.*  The  finding  (ninth) 
that  he  did  not  go  into  the  wards  of  the  hospital,  seek  the  patients 
there  confined,  who  were  unable  to  go  to  the  office,  where  it  was  bis 
practice  to  meet  them  and  prescribe  for  them,  is  not  clearly  incon- 
sistent with  the  finding  that  he  did  perform  the  duties  required  of 
him,  for  it  does  not  appear  by  the  facts  found  that  his  atteiAlance 
on  them  in  the  wards  wus  necessary.  It  may  have  been  that  it  was 
not  necessary.  Though  those  patients  were  confined  to  the  wards, 
it  might  not  have  been  requisite  that  he  should  have  gone  there. 
They  may  not  have  required  his  attendance  at  all;  and  this  might 
have  been  well-known  to  the  plaintiff.  These  findings,  however, 
are  not  clear  and  definite. 

For  what  reason  the  defendant  discharged  the  plaintiff  does  not 
appear.  We  cannot  preceive  as  a  mp^tter  of  law  that  the  contro- 
versy between  plaintiff  and  the  steward  of  the  hospital,  justified  the 
board  of  supervisors  in  discharging  him.  The  plaintiff  may  have 
been  in  the  right  in  this  matter.     Nothing  is  found  from  which  we 
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can  infer  in  law,  that  the  claim  made  by  plaintiff  was  not  just  and 
proper.  The  facts  should  have  been  found,  from  which  the  court 
might  be  able  to  draw  the  legal  conclusion  that  plaintiff  was  in  the 
wrong  and  was  acting  outside  of  the  line  of  his  duty.  It  does  not 
appear  from  the  finding  (twelfth)  that  plaintiff  did  anything  beyond 
making  a  claim  as  to  the  extent  of  his  powers.  This  may  have 
arisen  from  an  honest  error  of  judgment  on  his  part.  It  does  not 
appear  that  be  performed  any  act  beyond  what  he  was  authorized  as 
physician  of  the  hospital,  or  that  he  exceeded  his  authority  in  any 
way.  This  controversy,  we  think,  might  have  been  adjusted  bv  the 
board  of  supervisors,  and  the  scope,  extent  and  limits  oi  the 
authority  of  the  contending .oflScers  defined  by  the  board.  The  claim 
of  authority  by  the  plaintiff,  might  have  been  honestly  made, 
and  we  cannot  see  how  such  claim  honestly  made,  should  have  sub- 
jected him  to  be  discharged  by  the  board  from  its  employment 
under  the  contract,  and  prevented  by  it  from  the  performance  of  its 
requirements. 

No  sufficient  reason  is  given  for  such  discharge  and  prevention  in 
the  findings  or  conclusions  of  law.  The  general  reasons  given  for 
Buch  discharge  or  removal  in  the  conclusions  of  law,  are  not  suffi- 
cient. The  ground  on  which  such  discharge,  removal  and  preven  • 
tion  was  made  should  have  been  especially  found,  so  that  the  court 
could  perceive  as  a  matter  of  law,  that  such  action  of  the  board  was 
justified  by  law.  It  must  be  remembered  that  the  plaintiff  was  in 
the  discharge  of  his  duties  under  a  lawful  contract  for  a  specific 
period,  and  as  long  as  he  complied  with  his  contract  and  with  the 
law  governing  his  relations  to  the  county  as  its  employe,  and  con- 
tractee,  the  board  had  no  authority  to  discharge  or  remove  him 
from  his  position  or  prevent  him  from  performing  the  duties  incum- 
bent on  him. 

According  to  the  eighteenth  finding,  the  plaintiff  had  suffered 
damage  by  reason  of  ihe  action  of  defendant  in  the  sum  of  three 
hundred  and*  thirty-three  dollars.  Yet  the  judgment  is  for  defend- 
ant, and  costs  are  adjudged  to  it.  This  is  a  noii  sequitur.  We  can- 
not see  that  such  a  judgment  can  be  rendered  while  this  finding 
Btands.  We  find  no  other  error  in  the  record  injurious  to  the 
plaintiff. 

The  judppnent  must  be  reversed,  and  owing  to  the  ambiguity  and 
indefiniteness  of  the  findings,  the  cause  will  be  remanded  for  a  new 
trial,  to  be  had  in  accordance  with  the  views  herein  expressed. 

Shabpstein,  J.  and  Mtbige,  J.,  concurred. 
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No.  9,459. 

People,  etc.  v.  Mullan. 

Department  Two,    FiUd  July  IS,  1SS4, 

• 

A  Motion  to  Set  Aside  a  Judgment  is  a  Direct  and  not  a  collateral  attack. 

Void  Judgment— Service  op  Summons  by  Publication— Setting  aside  Judcmext.— A 
jud^jinent  purijorting  to  have  been  rendered  after  a  service  of  summons  by  pnbiication.  is 
Vi»ia,  if  no  affidavit  for,  or  order  authorizing  service  by  publication  WaS  ever  made.  Suu.i 
judgment  should  be  set  aside  up<m  m  >tion  by  the  dofcu'lant  or  hid  assignee. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Bernardino 
county,  entered  in  favor  of  the  plaintiff.  The  opinion  states  the 
facts. 

SaUenohite  dk  Curtis,  for  the  appellant. 
JB.  E,  Bledsoe,  for  the  respondent. 

Thornton,  J.  The  motion  to  set  aside  the  judgment  is  a  direct 
and  not  collateral  attack. 

The  moving  party  offered  to  show  that  there  was  no  service  of 
summons  on  Mullan.  The  service  purported  to  be  by  publication, 
and  the  specific  offer  was  to  show  that  no  affidavit  for  publication 
of  summons  was  ever  made,  and  that  there  was  no  order  made  aa- 
thorizing  such  publication.  On  objection  by  plaintiff  the  offer  was 
rejected,  and  an  exception  was  reserved. 

The  judgment,  if  rendered  as  offered  to  be  shown,  was  void.  If 
Mullan  was  the  mover,  such  ruling  would  undoubtedly  be  error. 
He  would  be  entitled  to  show  that  the  judgment  w^a  entered  with- 
out authority  of  law.  The  motion  is  made  by  the  Oucamunga  Com- 
pany, a  corporation  to  which  the  land  involved  in  the  action  LaJ 
been  conveyed,  and  a  certificate  of  purchase  therefor  assigned  by 
Mullan  on  the  twentieth  of  October,  1881.  This  was  after  the 
judgment  attacked  had  been  entered,  which  was  on  the  fourth  day 
of  January,  1884. 

But  we  regard  the  corporation  as  in  legal  effect  the  assignee  and 
legal  representative  of  Mullan,  and  standing  in  his  shoes.  We  think 
the  motion  was  well  made:  C.  C.  P.,  sec.  473;  U.  S.  v.  Patterson, 
15  How.  U.  S.,  12.  The  company  could  have  moved  in  the  name  of 
Mullan,  and  it  has  substantially  done  this.  Wo  should  be  sacrificing 
form  to  substance,  to  hold  otherwise.  The  same  remarks  apply  to 
the  appeal. 

The  court  below  erred  in  its  ruling.  The  order  is  therefor 
reversed  and  the  cause  remanded  to  be  proceeded  with  according  to 
what  is  here  said. 

Shabpstein,  J.  and  Mybice,  J.  concurred. 
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No.  9,024. 

Calipornu  Southebn  E.  E.  Co.  v.  Southern  Pacific  E.  E.  Co. 

DepaHmerU  Tvx).    Filed  July  IS,  1884. 

Rfsidzkce  of  Corporation. — Neither  the  principal  place  of  business  of  a  corporation, 
R" -r  the  place  in  which  its  officers  reside,  is  necessarily  the  place  of  residence  of  the  corp«)- 
rati'in. 

rnocEEDiNGS  FOR  THE  CONDEMNATION  OF  Land  Should  BE  BROUGHT,  and,  it  Seems, 
l)rr>ecut«d,  in  the  county  in  which  the  land  is  situated. 

Appeal  from  an  order  of  the  superior  court  for  San  Bernardino 
county.    The  opinion  states  the  facts. 

A.  B.  EotcJikisSf  for  the  appellant. 
Cooper  <t  ImcCy  for  the  respondent. 

Thornton,  J.  This  is  an  appeal  from  an  order  refusing  to  change 
the  place  of  trial.  The  proceeding  was  instituted  to  condemn  laud 
in  the  county  of  San  Bernardino,  and  was  commenced  in  the  su- 
perior court  of  that  county.  It  is  contended  that  the  order  is  erro- 
neous for  the  reason  that  the  city  and  county  of  San  Francisco  is 
the  principal  place  of  business  of  the  defenaant  corporation,  and 
therefore  its  residence;  and  as  such  city  and  county  is  the  residence 
of  the  corporation  it  is  the  proper  county  for  the  trial  of  the  pro- 
ceeding, and  the  place  of  trial  should  be  changed  to  such  city  and 
county. 

To  sustain  this  contention  we  are  referred  to  the  case  of  Jenkins 
V.  The  Cdifomia  Stage  Company,  22  Cal.  637.  What  is  said  in 
this  case  does  seem  to  sustain  the  point  contended  for.  But  we  do 
not  think  that  this  decision  is  a  proper  exposition  of  the  statute 
referred  to  in  it,  nor  do  the  authorities  cited  in  the  opinion  sustain 
the  conclusion  reached  that  the  principal  place  of  business  of  a 
corporation  is  its  residence  within  the  meaning  of  section  395,  C. 
C.  P.  The  Louisville,  etc.  Bailroad  Company  v.  Letson:  2  How. 
U.  S.  Eep.  497,  has  reference  to  the  competency  of  a  corporation 
nnder  the  constitution  and  laws  of  the  United  States,  to  be  sued  in 
the  federal  courts,  and  its  quality  of  citizenship  of  a  state.  It  hud 
no  reference  to  its  residence  in  a  county. 

Section  6,  265,  404-407  and  440,  of  Angell  and  Ames  on  Corpo- 
rations are  also  referred  to  in  the  opinion.  They  relate  to  cases 
involving  the  construction  of  statutes,  very  different  in  their  lan- 
guage from  the  statute  of  this  state,  and  have  little  or  no  bearing 
on  the  point  under  consideration.  These  cases  are  mentioned  in 
the  text  or  notes  of  the  work  referred  to,  to  which  recourse  can  be 
had  by  those  desiring  to  examine  them.  "We  do  not  think  it  requi- 
site to  make  further  reference  to  them. 

There  is  no  law,  statutory  or  common,  in  this  state  which  defines 
the  place  of  residence  of  a  corporation.  The  fact  that  the  resi- 
dence of  the  oflScers  and  agents  of  a  corporation  is  in  a  particular 
county,  does  not  in  our  judgment  make  such  county  the  place  of 
residence  of  the  corporation.  If  such  residence  of  oflScers  in  a 
particular  county  makes  such  county  the  place  of  residence  of  the 
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coi^poration,  how  will  it  be  when  some  of  the  officers  reside  in  one 
county  and  some  in  another  ?  We  are  referred  to  no  law  making 
the  county  where  the  principal  place  of  business  of  a  corporation 
is  situated  the  place  of  its  residence,  and  under  these  circumstances 
we  hav^  no  authority  to  hold  such  to  be  its  place  of  residence. 

There  being  no  law  defining  what  is  the  place  of  residence  of  a 
coiporation,  we  must  hold  that  section  395,  C.  C.  P.,  has  no  appli- 
cation here. 

The  conclusion  here  reached  is  sustained  in  our  judgment  by 
section  1243,  0.  0.  P.,  requiring  all  proceedings  under  the  title  in 
regard  to  eminent  domain,  to  heorouglU  in  the  superior  court  of  the 
county  in  which  the  property  is  situated.  This  language  means 
something  more  than  that  the  proceeding  must  be  commenced  in 
such  superior  court.  There  are  strong  reasons  why  such  proceed- 
ing should  be  had  in  the  county  where  the  land  sought  to  be  con- 
demned is  situated.  The  compensation  for  the  land  sought  to  be 
taken  is  to  be  determined  upon  testimony,  and  the  witnesses  most 
competent  to  speak  upon  this  subject  will  usually  be  found  in  the 
county  referred  to. 

Order  affirmed. 

Sharpstein,  J.,  and  Mybick,  J.,  concurred. 


No.  8,959. 

California  Southern  R.  R.  Co.  v.  Southern  Pacifio  R.  R.  Co. 

Dewurtmeni  Two.    Filed  July  IS,  1884. 

Judgment  and  Obdeb  Affibmed  on  authority  of  California  Southern  R  R.  Ca  v.  South- 
em  Pacific  K.  R.  Co.  ante. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Bernardino 
county,  entered  in  favor  of  the  plainti£f,  and  from  an  order  refusing 
to  change  the  place  of  trial.  The  facts  are  stated  in  the  opinion  iu 
California  Southern  R.  R.  Co.  v.  Southern  Pacific  R.  R.  Co.  ante. 

A.  B,  HotchJci88,  for  the  appellant. 
Cooper  and  Waters,  for  the  respondent. 

The  Court.  The  questions  involved  in  this  appeal  are  the  same 
as  those  considered  and  determined  in  No.  9,024,  and  for  the  reasons 
given  in  the  opinion  filed  in  that  case,  the  judgment  and  order  in 
this  case  are  afiirmed. 
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Na  8,043. 

Pfister  et  al.  v.  Dasoey  et  al. 

DepaHmtnt  1  wo.    Filed  Jvly  IS,  1884, 

MisjOGTDEB  OF  DEFENDANTS— DiscLAiMEE— DEMURRER.— Misjoinder  of  certain  parties  as 
defendsints  cannot  be  taken  advantage  of  by  the  defendants  proi^erly  joined,  when  the  defen- 
dants improperly  joined  disclaim  all  interest  in  the  subject  matter  of  the  litigation,  and  their 
disclaimer  is  acted  uf>un  by  the  court  and  accepted  by  the  plaintifiTs. 

Causis  of  Action  to  Set  Aside  x  Fraudulent  Convet^vnce,  and  to  recover  possession  of 
the  land  affected  thereby,  may  be  joined  when  all  the  matters  complained  of  relate  to  the 
same  nruperty,  are  parts  of  one  transaction  and  one  design  to  defraud,  and  affect  all  the  par- 
ties who  de.  end  the  action. 

Appeal  from  a  jadgment  of  the  superior  court  for  Santa  Clara 
county,  entered  in  favor  of  the  plaintiffs.  The  opinion  states  the 
facts. 

Moore,  Laine  dk  Johnson,  for  the  appellants. 
Burt  and  Pfister,  for  the  respondents. 

Thornton^  J.  This  action  was  brought  bj  plaintiffs  claiming  as 
purchasers  and  owners  of  a  parcel  of  land  by  virtue  of  a  sale  on 
execution,  issaed  on  a  judgment  regularly  recovered  against  defend- 
ant, John  Dascey,  to  set  aside  certain  conveyances,  executed  by  said 
Dascey,  and  by  others  claiming  under  him,  as  fraudulent  and  void 
agamst  the  plaintiffs  as  creditors  and  purchasers,  and  to  recover 
possession  of  the  parcel  of  land  above  mentioned. 

The  complaint  was  demurred  to  by  defendants,  John  Dascey, 
Teresa  Dascey,  John  W.  Smith  and  John  McCallum,  on  the  follow- 
ing grounds : 

'*  1.  That  the  same  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  these  defendants,  or  either  of  them. 

"2.  That  there  is  a  misjoinder  of  parties  defendant,  in  this,  that 
John  McCallnm,  N.  E.  Harris,  assignee  of  the  estate  of  John  Das- 
cey, an  insolvent.  Max  Greenburg,  Alex.  Peers,  and  Henry  Walters, 
August  Walters  and  Charles  S.  recheimer,  doing  business  as  co- 

Sartners,  under  the  style  and  firm  name  of  'Walters  &  Fecheimer,' 
ohu  Doe  and  Bichard  Boe,  and  each  and  all  of  them  are  joined  as 
defendants  in  this  action. 

**  3.  That  three  causes  of  action,  to  wit,  an  action  to  annul  and 
set  aside  as  fraudulent  certain  conveyances  from  John  Dascey,  one 
of  the  defendants  herein,  an  action  under  section  738  of  the  code  of 
civil  procedure  of  this  state,  to  determine  adverse  claims  to  the  real 
property  described  in  said  complaint,  and  an  action  of  ejectment  to 
recover  possession  of  said  land  with  the  rents  and  profits  thereof, 
have  been  improperly  united  and  joined  in  one  statement  without 
being  separately  set  forth  as  distinct  causes  of  action. 

"4.  That  said  amended  complaint  is  ambiguous,  unintelligible 
and  uncertain,  in  this:  That  it  cannot  be  told  therefrom  with, 
reasonable  certainty  whether  the  action  is  brought  to  set  aside  cer- 
tain conveyances  from  the  defendant,  John  Dascey,  in  said  com- 
plaint mentioned,  or  is  an  action  under  section  738  of  the  code  of 
civil  procedure  of  this  state  to  determine  an  adverse  claim  to  the 
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property  therein  described,  or  is  ejectment  to  recover  possession 
and  rents  and  profits  of  said  property. 

' '  5.  That  plaintiffs  have  not  legal  capacity  to  sue. " 

The  demurrer  was  overruled. 

It  is  urged  that  the  demurrer  should  have  been  sustained  on  the 
grounds  numbered  two  (2),  three  (3)and  four  (4). 

As  to  misjoinder  of  defendants:  We  think  Harris,  the  assignee 
in  insolvency  of  John  Dascey,  was  not  improperly  joined  as  a  de- 
fendant. The  averments  as  to  the  other  defendants,  Max  Green- 
burg,  etc.,  etc.,  state  no  cause  of  action  against  them.  The  aver- 
ment is  not  that  they  claim  some  interest  in  the  premises,  but  that 
the  plaintiffs  are  informed  and  believed  that  they  do.  This  is  no 
statement  of  any  cause  of  action  against  them.  With  this  ground, 
however,  the  demurrants  had  no  concern.  But  as  all  these  parties 
disclaimed  any  and  all  right  or  claim  in  the  land  in  suit,  which  was 
acted  upon  by  the  court  and  accepted  by  plaintiffs,  we  do  not  think 
the  judgment  should  be  reversed,  if  they  were  originally  improp- 
erly joined  as  defendants.  There  was  no  misjoinder  of  causes  of 
action.  As  against  the  real  defendants  John  Dascey,  John  Mc- 
Callum,  John  W.  Smith  and  Teresa  Dascey,  the  only  parties  wiio 
defended  the  action,  there  was  no  such  misjoinder. 

All  of  the  matters  complained  of  related  to  the  same  property, 
were  parts  of  one  transation  and  one  design  to  defraud,  and 
affected  all  the  parties  who  defended  the  action.  Under  these  cir- 
cumstances, we  see  no  reason  why  an  action  to  set  aside  the  convey- 
ances averred  to  be  fraudulent,  and  to  recover  possession  of  the 
land  to  which  such  conveyances  related,  should  not  be  prosecuted 
in  the  same  action.  This  is  certainly  permissible  under  our  system. 
Eesort  has  been  frequently  had  to  such  procedure  in  cases  of  mines* 
where  an  action  to  enjoin  the  working  of  the  mines  and  to  recover 
possession  of  them  have  been  joined:  Wilson  v.  Castro,  31  Cal., 
428;  Bigelow  V.  Gove,  7  Id.,  13'6;  Weaver  v.  Conger,  10  /(/.,  233; 
More  V.  Massini,  32  Id,,  595;  N.  0.  &  S.  Co.  v.  Kidd,  37  Id,,  282; 
Ord  V.  steamer  Uncle  Sam,  13  7c/.,  369;  Smith  v.  Richmond,  15 /</., 
502;  Jones  v.  steamship  Cortez,  17  Id,  ,487;  Oakland  v.  Carpentier, 
13  Id,,  652.  In  Boone  v.  Chiles,  10, Peters  U.  B.,  177,  231,  the 
same  relief  was  asked  for  and  granted,  as  was  asked  for  in  this  case. 

Under  a  system  of  procedure,  as  in  England,  where  legal  and 
equitable  remedies  were  administered  in  different  tribunals,  it  was 
allowable  to  seek  the  aid  of  equity  as  ancillary  to  a  suit  at  law,  as 
to  set  aside  a  fraudulent  conveyance  in  aid  of  an  action  of  ejectment 
or  a  writ  of  entry:  Ward  v.  Chamberlain,  2  Black,  U.  S.,  445.  Our 
system  permits  such  remedies  to  be  administered  in  the  same 
forum.  And  a  party  aggrieved  is  not  turned  out  of  one  court  to 
obtain  complete  redress  in  another.  In  this  regard  our  system  is 
to  be  preferred. 

Perhaps,  as  to  the  action  to  recover  possession,  the  defendants 
may  have  been  entitled  to  a  jury  trial.  But  this  they  did  not  ask 
for,  and  by  not  asking  for  it,  it  was  waived. 
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The  causes  of  action  were  separately  stated.  The  complaint  was 
was  sufficient  in  Ibis  respect.     As  to  this  there  was  no  confusion. 

If  it  was  sought  in  this  action  to  have  an  adverse  claim  deter- 
mined, it  only  applied  to  the  defendants  whose  disclaimers  were 
accepted  and  acted  on  by  the  court.  As  far  as  regards  the  other 
defcDdants,  a  demand  for  such  relief  may  be  treated  as  surplusage, 
and  DO  doubt  was  so  treated  by  the  court  below. 

The  other  grounds  of  demurrer  are  not  sustainable. 

The  judgment  must  be  affirmed,  and  it  is  so  ordered. 

SEiBPSTETN,  J.,  andMYRiCK,  J.,  concurred. 


No.  8.825. 

Dean  v.  Applegarth. 

DepaHment  Two,    Filed  Jvly  IS,  IS84, 

pROMissonY  Note— Default  in  Payment  op  Interest— Election.— A  provision  in  a 
prnnisgory  not^  to  the  effect  that  on  default  in  the  payment  of  interest  as  itl>rame  rlue,  the 
pnncipal  snm  shall  become  due  and  payable,  upon  the  option  of  the  ))ayee,  and  Hhall  tberc- 
ifter  bwB"  interest  at  a  higher  rate,  cannot  be  taken  advantage  of  until  the  payee  has  in  somo 
laamier  manifested  his  election.  Until  such  election  has  been  made  the  i)rinu|»al  sum  bears 
interest  at  the  original  rate.  After  the  maturity  of  the  note  the  provision  in  regard  to  an 
eltction  has  no  effect. 

IXTEREST  on  INTEREST  IN  DEFAULT. — A  promissoiT  note  Cannot  pro^dde  that  the  interest 
on  the  interest  in  default  shall  be  at  a  greater  rate  than  that  borne  by  the  principal  debt. 

Appeal  from  a  judgment  of  the  superior  court  for  Merced  county, 
entered  in  favor  of  the  plaintiff.     The  opinion  states  the  facts. 

Goodfdlow  &  Jackson^  for  the  appellant. 

J.  K,  Lcno,  for  the  respondent. 

Thorstov,  J.  This  cause  was  instituted  for  the  foreclosure  of  a 
mortgage  made  to  secure  a  note. 

It  is  contended  by  the  appellant  (mortgagor)  that  the  court  below 
allowed  the  plaintiff  a  greater  sum  than  he  was  entitled  to  have. 

The  note  was  for  one  thousand  two  hundred  and  fifty  dollars,  and 
payable  one  year  after  date,  with  interest  at  the  rate  of  one  percent, 
per  month,  payable  monthly  in  advance,  and  it  was  agreed,  as  set 
forth  in  the  note,  that  in  case  default  should  be  made  in  the  pay- 
ment of  any  of  the  interest  as  stated  above,  that  such  installment  or 
j'ayment  thus  in  default  shall  bear  interest  from  the  day  of  maturity 
until  payment,  at  the  rate  of  two  per  cent,  per  month,  compounding 
monthly,  and  at  any  time  during  such  default,  the  entire  unpaid 
balance  of  the  principal  sum  should,  at  the  option  of  the  holder  of 
the  note  and  not  otherwise,  become  due  and  payable,  of  which 
election  notice  was  exj^ressly  waived,  and  the  principal  sum  so  due  and 
payable,  shoidd  bear  interest  thereafter  at  the  rate  of  two  per  cent, 
per  month,  compounding  monthly,  until  paid.  By  the  provisions  of 
the  mortgage,  on  default  in  paying  interest,  all  the  moneys  so 
secured  by  the  mortgage  should  become  due  and  payable  at  the 
option  of  the  mortgagee  and  not  otherwise. 


o 
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It  will  thus  be  seen  that  on  default  all  the  moneys  secured  bj  tlie 
mortgage  became  due  and  payable  at  the  option  of  the  mortgagee,  and 
not  otherwise;  that  is,  they  did  not  become  due  until  an  option  was 
made  by  the  mortgagee. 

It  does  not  appear,  from  any  averment  in  the  complaint  or  other- 
wise, that  any  option  was  made  or  manifested  in  any  way  by  tbe 
plaintiff  (mortgagee)  prior  to  the  commencement  of  the  action.  This 
option  must  have  been  exercised  and  manifested  in  some  way  by 
tlio  plaintiff  before  it  could  have  effect.  It  was  not  intended  that 
this  option  should  rest  in  the  undisclosed  intention  of  the  plaintiff 
or  be  made  a  mere  secret,  unmanifested  intention  in  the  mind  of 
the  mortgagee  or  holder  gf  the  note.  The  provision  by  which  the 
plaintiff  was  relieved  from  giving  notice  to  the  maker  of  the  note  of 
such  option  was  not  inserted  to  enable  him  to  make  the  moneys 
secured  become  due  by  a  secret,  unmanifested  mental  state  in  the 
mortgagee.  The  giving  notice  of  his  election  was  not  the  only  way 
in  which  this  election  might  have  been  disclosed.  He  (the  plamtifl) 
might  have  brought  his  action  to  foreclose  immediately  on  default 
and  this  would  have  been  a  sufficient  election.  Or  though  he  was 
not  required  to  give  notice  of  such  election  he  might,  nothwithstand- 
ing,  have  given  such  notice  either  orally  or  in  writing,  and  it  would 
have  had  the  effect  to  make  all  the  moneys  referred  to  due  and  payable. 

When  the  action  was  commenced  on  the  ninth  of  December,  1881, 
the  note  by  its  terms  had  become  due,  and  then  the  provision  as  to 
the  interest  on  the  principal  sum  compounding  monthly  did  not 
apply.  This  provision  as  to  the  compounding  of  the  interest  on  the 
principal  sum  was  only  intended  to  have  operation  when  after 
default  in  the  payment  of  an  installment  of  interest,  and  before  the 
principal  sum  had  matured,  the  plaintiff  elected  to  have  the  princi- 
pal become  due,  so  that  he  might  bring  his  action  at  once  to  fore- 
close. It  was  entirely  unnecessary,  when  the  note  matured,  for 
when  that  day  arrived,  the  principal  sum  as  well  as  all  other  moneys 
secured,  became  due,  whether  the  plaintiff  so  elected  or  not.  The 
law  produced  that  result,  and  neither  plaintiff  nor  defendant  under 
the  contract  could  have  it  otherwise. 

As  to  the  interest  on  interest  in  default,  when  default  was  made 
in  the  payment  of  any  monthly  installment,  it  had  become  due  and 
payable.  No  election  was  required  to  make  that  so.  The  plaintiff 
under  the  contract,  had  a  right  to  have  such  installment  unpaid, 
bear  interest.  But  it  cannot  be  made  to  bear  interest  at  a  rate 
greater  than  that  borne  by  the  principal  debt:  C.  0.  sec.  1,919, 
which  in  this  case  is  one  per  cent,  per  month.  This  is  the  construc- 
tion placed  on  section  1,919,  C.  C,  in  Savings  and  Loan  Society  v. 
Horton,  10  Pac.  0.  L.  J.,  778.  The  section  1,918,  0.  C.  is  limited 
by  section  1,919.  The  latter  section  applies  specifically  to  agree- 
ments to  pay  interest  on  interest,  and  its  particular  words  cannot 
be  controlled  by  the  general  language  of  the  preceding  section, 
which  refers  to  a  different  subject  and  can  have  full  application 
without  affecting  the  provisions  of  the  section  which  follows  it. 
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The  counsel  fees  slioulcl,  by  the  contract,  have  been  allowed  at  the 
rate  of  ten  per  cent,  on  the  amount  found  to  be  due  by  the  mortgagor 
to  the  plaintiff. 

The  court  allowed  more  interest  than  should  have  been,  and  as  it 
thus  found  and  decreed  a  sum  larger  than  should  have  been  allowed, 
the  allowance  for  counsel  fees  was  greater  than  agreed  on  in  the 
mortgage. 

The  appellant  asks  only  for  a  modification  of  the  judgment 
appealed  from. 

The  cause  is  therefore  remanded  to  the  court  below,  with  directions 
to  modify  its  judgment  in  accordance  with  what  is  laid  down  in  this 
opinion,  as  oi  the  date  the  judgment  appealed  from  was  entered; 
and  when  thus  modified  and  entered  the  judgment  will  stand 
affirmed. 

Shabpstein,  J.  and  Mtbice,  J.>  concurred. 


No.  7,635. 

Weiner  et  al.  v.  Korn  et  al. 

DepaHmtntTfoo,    Filed  Jvly  18^  1884. 

Obdeb  GbantCto  Execution— Appeal— Bill  of  Exceptions— Cebtifioatb  op  Judge. — 
An  order  Mithorizixig  the  issuance  of  an  execution  will  not  be  reviewed  on  appeal,  when  the 
t/:mscript  contains  no  bill  of  exceptions  nor  certificate  of  the  judge  below  that  the  papers 
ojntained  therein  were  used  on  the  hearing  of  the  motion. 

Appeal  from  an  order  of  the  superior  court  of  Merced  county. 
The  opinion  states  the  facts. 

Bennett  &  Wigginion,  for  the  appellants. 
e7.  K.  Law^  for  the  respondents. 

The  Court.  This  is  an  appeal  from  an  order  that  an  execution 
issue  in  the  above  entitled  action.  There  is  no  bill  of  exceptions 
nor  certificate  of  the  judge  of  the  court  in  which  the  order  was  made 
that  the  papers  printed  in  the  transcript  were  used  on  the  hearing  of 
the  motion^  whicn  resulted  in  the  making  of  the  order  appealed  from. 
Under  such  circumstances  we  cannot  review  that  order. 

Order  affirmed. 
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No.  8,506. 

Cmr  OP  Stockton  v.  Dahl,  and  Lots  No.  2,  etc. 

Department  Orte.    Filed  July  18,  I8S4. 

Complaint—Street  Assessment— City 'of  Stockton.— The  complaint  in  this  action,  to 
enforce  a  street  ass.  ssment  as  against  certain  lands  in  the  city  of  Stockton,  reviewi><l  ami 
held  to  stato  facts  siifiicicnt  to  con>^titute  a  cause  of  action. 

'Ihe  Sa.me— Assessment  Lists— Evidence —  Ple- ding  — Imtbovement  of  Streets. - 
Under  section  29  of  the  charter  of  the  city  of  i^tockton  the  assessment  ILsts  f«>r  stnyt 
improvements  do  not  i)r()ve,  even  prima  facie,  that  the  city  council  "has  caused  a  survey  an  I 
citimates  to  be  prejiared of  proix)sed  work  to  be  filed  with  the  cityclerH,"  or  "fixed  a  tiiuo 
for  the  hearing  upon  such  i)roi)osition,"  or  "ordered  work  or  improvements  to  be  ilone."  ^"^ 
are  such  lists  evidt  nco  of  a  public  ition  of  notice,  soliciting  bids,  or  of  the  awartiiujj  of  a  ciii- 
trAct,*  or  of  uny  of  the  acts  of  officers  of  the  municipality  which  preced3  the  douiff  of  tlie 
work.  None  of  these  acts  separately,  or  together,  constitute  the  "levy"  of  an  asse-arucLt. 
Yet  all  of  them  must  be  averred  in  an  action  to  enforce  such  assessment,  and,  if  denied, 
proved  by  competent  evidence. 

Appeal  from  a  judgment '  of  the  superior  court  for  San  Joaquin 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial,  in  an  action  to  enforce  a  street  assees- 
ment.     The  opinion  states  the  facts.  * 

Carter  and  Loutitt,  for  the  appellant. 
Byers  &  Elliott,  for  the  respondent. 

The  Court.  I.  A  general  demurrer  that  the  complaint,  as 
amended,  does  not  state  facts  to  constitute  a  cause  of  action,  was 
overruled  by  the  court  below,  and  after  trial,  judgment  was  ordered 
and  entered  for  defendant. 

Respondent  now  contends  that  the  judgment  should  be  affirmed^ 
because  the  demurrer  ought  to  have  been  sustained,  for  certain  rea- 
sons: 

First — As  against  a  general  demurrer,  at  least,  the  averment  in 
the  complaint,  *'  Market  street  in  said  ciiy  *  *  was,  on  or  about 
the  first  day  of  January,  1879,  and  ever  since  has  been  an  open, 
public  street,  used  as  such  and  dedicated  to  the  public  use  in  said 
city  of  Stockton,  in  the  county  of  San  Joaquin,  state  of  California/* 
is  a  sufficient  averment  that  the  street  named  is  in  the  ciiy  of  Stock- 
ton. 

Second — The  complaint  alleges  that  the  resolution  of  intention 
was  published  as  required  by  the  city  council. 

Third — If  the  notice  soliciting  bids  was  actually  published,  it  is 
unimportant  that  a  portion  of  a  resolution  of  the  council  directed 
the  street  committee  to  solicit  bids. 

The  charter  does  not  require,  when  an  order  is  made  that  work 
be  done,  the  council  shall  in  terms  direct  the  clerk  to  advertise  for 
bids,  or  that  the  contents  of  the  notice  to  be  published  by  the  clerk 
shall  be  set  forth  in  the  resolution  ordering  work,  unless,  perhaps, 
when  the  work  is  the  building,  etc.,  of  sidewalks,  or  the  estimated 
cost  does  not  exceed  one  hundred  dollars:  Stats.  1871-2,  p.  606, 
sec.  26.  Section  27  of  the  charter  provides  that  "  a  notice  signal 
by  the  clerk "  shall  be  published.  The  complaint  avers  that  a 
notice,  signed   by  the  clerk,  containing  the  requirements  of  the 
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statute,  Ttas  published  for  a  time  stated — being  the  time  required 
bv  the  law. 

Fourth — A  resolution  of  the  council  appointed  the  street  com- 
mittee to  award  the  contract,  etc.  The  statute  (p.  GOG,  sec.  27) 
empowers  the  council  '*  or  its  committee  therefor  appointed  *  *  * 
to  open  and  declare  said  bids  and  award  the  contract."  It  requires 
tbis  to  be  done  '*  in  open  meeting  "  of  the  council  or  committee, 
as  the  case  may  be.     The  complaint  alleges  it  was  so  done. 

Fifth — The  statute  (p.  608,  sec.  29)  gives  an  appeal  to  the  council 
It  any  person  claiming  to  be  aggrierved  by  the  assessment,  and 
authorizes  the  council  **  to  correct,  alter  or  modify  "  an  assessment. 
IVc  know  of  no  constitutional  inhibition  upon  such  legislation. 

Sixth — The  complaint  does  allege  proper  publication  of  notice 
ihnt  the  council  would  sit  at  a  certain  time  to  hear  appeals. 

II.  At  the  trial  in  the  court  below  the  plaintiff  gave  in  evidence 
ihaassemment  lids  showing  list  of  delinquents,  of  whom  defendant 
appeared  as  one,  and  rested.     The  defendant  offered  no  evidence. 

Section  29  of  the  charter  provides:  **  Such  lists  may  be  used  as 
evidence,  in  any  suit,  in  the  same  manner  and  with  like  effect  as  is 
provided  for  city  delinquent  tax  lists  bv  this  act."  The  provision 
y-hh  reference  to  city  delinquent  tax  lists  is  that  they  **  shall  be 
evidence  in  any  court  to  prove  the  delinquency,  property  assessed, 
tLc  amount  of  taxes  due  and  unpaid,  and  that  all  forms  of  law  in 
iclition  to  the  levy  and  assessment  of  said  taxes  have  been  complied 
vithf  Stats.  1871-2,  p.  604,  sec.  21. 

It  is  quite  evident  that  under  these  provisions  of  the  statute, 
R^  applied  to  actions  to  enforce  street  assessments,  the  assessment 
Ji>ts  do  not  prove,  even  prima  facie,  that  the  city  council  ''has 
caused  a  survey  and  estimates  to  be  prepared  of  proposed  work,  to 
I'C*  filed  with  the  city  clerk,"  or  '*  fixed  a  time  for  the  hearing  upon 
5-pch  proposition,"  or  ordered  work  or  improvements  to  be  done. 
Nor  are  the  lists  evidence  of  a  publication  of  notice,  soliciting  bids, 
I  i*  of  the  awarding  of  a  contract,  or  of  any  of  the  acts  of  officers  of 
tlie  municipality  which  precede,  at  least,  the  doing  of  the  work. 
^ono  of  these  acts  separately,  nor  all  of  them  together  can  be  said 
v^  constitute  the  '*  levy"  of  an  assessment.  Yet  all  of  them  must 
'  0  averred,  and  if,  as  in  the  case  before  us,  they  are  denied,  they 
Linst  be  proved  by  competent  evidence. 
Judgment  and  order  affirmed. 
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No   9,477. 

RoBARTS  V.  Haley. 

Department  Two,    Filed  July  IS,  I884. 

Trusts— Findings— Judgment. — From  the  facts  fmnd,  held  that  the  defendant- was  a  tros- 
tee  for  the  plaintiff  as  to  an  undivided  one-half  of  the  property  in  controversy;  that  the  find* 
ings  sustain  the  judgment,  and  axe  su^cient  under  the  issue  made  by  the  pleadings. 

Appeal  from  a  judgment  of  the  superior  court  for  Los  Angeles 
county,  entered  in  favor  of  the  plaintiff.  The  opinion  states  the 
facts. 

Howard,  Bicknell  dt  White  and  Haley,  for  the  appellant. 

Smith  &  Hupp,  Stevenson,  Branson  dt  Wells  and  Howard,  for 
respondent. 

Thornton,  J:  The  complaint  is  sufficient  in  its  statement  of  facts 
to  constitute  a  cause  of  action.. 

The  court  rendered  the  following  decision : 

*'  I.  On  the  second  day  of  November,  1880,  plaintiff  and  defend- 
ant were  attorneys  and  counsellors  at  law,  admitted  to  practice  as 
such.  On  that  day  they  were,  by  a  written  document  for  that  pur- 
pose made,  employed  by  Aureillo  "W.  Sepulveda,  Bamon  D.  Sepul- 
veda  and  Budicinda  F.  Sepulveda,  in  any  and  all  suits  that  were 
then  or  might  thereafter  exist  in  the  courts  of  this  state  in  the  matter 
of  the  Rancho  Palos  Verdes,  and  to  bring  suits.  At  that  time  there 
was  pending  in  the  proper  court  an  action  for  partition  of  said 
rancho,  entitled  Bixby  et  al.  v.  Bent  et  als.,  and  the  said  Sepulvedas 
were  parties  defendants  thereto. 

'*II.  In  pursuance  of  said  written  employment,  plaintiff  and  de- 
fendant rendered  services  as  attorneys  at  law  in  said  action,  by  rea- 
son of  which  services  said  Bepulvedas  prevailed  in  the  final  deter- 
mination of  said  suit,  and  the  lands  claimed  by  them  were  parti- 
tioned, allotted  and  set  apart  to  them  by  final  decree  in  said  action 
of  partition;  and  said  Sepulvedas  thereupon  became  obligated  to 
pay  to  said  attorneys  a  reasonable  compensation  for  such  services. 

•*  III.  On  the  fifteenth  day  of  November,  1882,  while  plaintiff 
was  absent  from  the  state  of  California,  the  defendant  procured 
from  said  Sepulvedas  a  deed  of  conveyance,  conveying  to  him,  the 
said  Haley,  the  lands  described  in  paragraph  5  of  the  complaint 
herein,  and  which  lands  were  a  part  of  the  lands  saved  and  allotted 
to  said  Sepulvedas  in  the  said  partition  suit  of  Bixby  et  al  v.  Bent 
et  al. 

'*IV.  At  the  time  of  the  execution  and  delivery  to  defendant  of 
said  deed,  and  contemporaneously  therewith,  said  de||ndant  exe- 
cuted and  delivered  to  Sepulvedas  a  written  document,  in  words  and 
figures  as  follows,  to  wit : 
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"  *Los  Angeles,  November  11, 1882. 

"'I  have  received  from  Aurelio,  Kamon  and  Budicinda  Sepul- 
veda  full  pay  and  satisfaction  for  services,  under  contract  of  1876, 
to  defend  their  interests  to  one-fifth  of  Riuoho  Palos  Vt3rde3  against 
tlie  claim  of  Santiago  Johnson,  heirs  and  assigns,  in  the  partition 
suit  of  Bixby  et  al.  v.  Bent  et  al.,  and  the  conducting  partition  suit. 
I  have  to  pay  the  attorneys  that  I  employed  to  assist  me,  to  wit : 
F.  H.  Howard,  successor  of  Howard,  Bousseau  '&  Howard,  and 
Eastman,  Haley,  King  &  Bobarts.  Eastman,  being  attorney  of 
record  for  plaintiffs,  is  to  have  no  part  in  the  matter,  and  his  name 
to  the  complaint  of  Sepulveda  v.  Sepulveda,  a  bill  in  equity  to  force 
the  legal  title  out  of  Jose  L.  and  Juan  Sepillveda.  I  have  also  sur- 
rendered a  claim  of  two  hundred  dollars,  cash  advanced  in  costs, 
etc.,  and  acknowledged  full  satisfaction  of  all  claims  and  demands 
held  or  claimed  bv  me,  and  by  the  firm  of  Eastman,  Haley,  King 
k  Robarts,  or  F.  H.  Howard,  and  I  hereby  agree  to  save  said  par- 
ties to  whom  I  give  this  receipt  harmless  from  all  claims  which  said 
Bobarts  may  have  or  urge  against  them,  or  either  of  them,  in  or 
about  the  litigation  above  referred  to. 

"  'Salisbury  Haley.' 

"  At  the  date  of  said  written  employment  of  plaintiff  und  defend- 
ant, to  wit;  November  2,  1880,  all  former  agreements  between  the 
said  Sepulvedas  and  their  attorneys,  including  defendant,  were 
annnllea  and  set  aside,  and  said  written  retainer  constituted  the 
only  contract  under  which  the  litigation  of  Bixbv  et  als.  v.  Bent  et 
als.,  was  thereafter  conducted  by  plaintiff  and  aefendant,  and  said 
deed  was  executed  by  the  said  Sepulvedas  and  received  by  said 
Haley  in  full  satisfaction  for  all  services  rendered  under  and  in  pur- 
suance of  said  retainer  of  plaintiff  and  defendant,  and  the  land  so 
conveyed  was  then  and  now  is,  of  the  value  of  fourteen  thousand 
nine  hundred  and  seventy-nine  dollars. 

"VI.  Since  the  execution  of  said  deed  the  defendant  has  received 
rents  and  profits  from  said  lands  of  the  value  of  three  hundred 
dollars,  all  of  which  he  has  appropriated  to  his  own  use. 

"VII.  Plaintiff,  before  the  commencement  of  this  action, 
demanded  of  defendant  a  conveyance  to  him  of  an  equal  undivided 
one-balf  of  the  said  land  deeded  to  him,  as  aforesaidf  and  defend- 
ant refused  to  comply  with  said  dc<nand. 

*•  Vnr.  There  was  never  any  understanding  between  plaintiff  and 
defendant,  or  between  the  parties  hereto  and  the  said  Sepulvedas, 
that  either  demand  of  plaintiff  or  defendant  should  be  settled  by  tho 
said  Supulvedas  separately,  or  that  plaintiff  was  to  be  paid  inde- 
pendent of  the  compensation  demanded  or  received  by  defendant. 

"IX.  During  the  pendency  of  the  said  partition  suit  Bixby  et  al. 
V.  Bent,  et  al.,  defendant  laid  out  and  expended  for  and  on  behalf 
of  said  Sepulvedas,  in  procuring  evidence,  and  for  other  purposes, 
two  hundred  dollars  and  no  more. 

"X.  P.  H.  Howard  an  attorney  at  law,  was  employed  to  assist 
the  parties  hereto,  in  the  management  and  trial  of  said  action,  and 
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did  so  assist,  and  for  which  services  Haley  paid  him  the  sum  one 
thousand  two  hundred  dollars,  which  sum  was  a  reasonable  compen- 
sation for  his  services  rendered. 

'*  XI.  On  the  third  day  of  November,  1880.  the  law  firm  of  East- 
man, Haley,  King  &  Rooarts,  of  which  firm  the  parties  hereto  were 
members,  commenced  a  separate  action  for  said  Sepulvedas  in  the 
superior  court  of  Los  Angeles  county  against  Juan  and  Jose  Loreto 
Sepulveda,  then  co-defendants  in  said  partition  suit,  which  said 
action  of  Sepulveda  ef.  al.  v.  Sepulveda  et  ciL  was  subsequently,  by 
order  of  the  court,  consolidated  with  Bixby  et  al.  v.  Bent  et  al.,  and 
tried  at  the  same  time.  In  that  action  of  Sepulveda  v.  Sepulveda, 
J.  G.Eastman  was  not 'entitled  to  any  fee  or  compensation  by 
reason  of  having  before  been  an  attorney  of  record  for  plaintiff  in 
said  partition  suit,  and  no  compensation  was  ever  paid  to  him  by 
reason  of  said  action.  On  the  trial  of  said  new  action  of  SepuUeda 
V.  Sepulveda,  so  consolidated  with  Bixby  et  al,  v.  Bent  et  aL,  plaint- 
iff and  defendant  rendered  services  to  said  Sepulvedas  under  and  in 
pursuance  of  their  former  written  retainer  of  November  2,  1880,  and 
neither  of  them  received  any  compensation  therefor,  except  as  made 
by  the  said  conveyance  of  Sepulvedas  to  Haley,  of  November  15, 
1882,  and  their  services  so  rendered  were  a  part  of  the  consideration 
for  the  execution  of  said  deed.  That  the  said  A.  J.  King  agreed  to 
receive  $400  in  full  for  his  services  in  said  new  action  of  Sepulveda 
v.  Sepulveda,  for  the  payment  of  which  sum  defendant  has  become 
l^ersonally  liable. 

**XII.  The  written  authorization  and  retainer  of  November  2, 
1880,  was  drawn  up  and  written  by  the  defendant  himself,  and  was 
not  in  violation  of  any  understanding  had  with  the  law  firm  of 
Eastman,  Haley,  King  &  Eobarts,  and  the  contents  of  said  writing 
was  fully  known  to  defendant  before  signing. 

•*XIII.  That  the  convevance  by  the  defendant  to  the  wife  of 
]^laintiff,  of  certain  property  set  up  in  the  answer,  was  a  separate 
matter,  entirely  distinct  ana  unconnected  with  any  of  the  transac- 
tions relating  to  the  Sepulveda  litigation,  or  any  matter  growing  out 
of  the  same,  and  for  said  conveyance  Haley  received  full,  adequate 
and  valuable  consideration,  and  the  same  was  not  in  satisfaction  of 
any  claim  or  Remand  of  plaintiff  of,  or  in,  or  concerning  the  litiga- 
tion relative  to  the  Kancho  Los  Palos  Verdes,  or  the  partition 
thereof." 

As  conclusions  of  law  the  court  finds  : 

*'  First — That  defendant  holds  said  lands  conveyed  to  him  Novem- 
ber 15th,  1882,  by  the  Sepulvedas,  one  undivided  half  in  his  own 
right,  and  one  undivided  one-half  in  trust  for  plaintiff. 

''Second— That  he  is  chargeable  with  the  sum  of  three  hundred 
dollars,  received  by  him  as  rents  and  profits. 

**  Third — That  he  is  entitled  to  contribution  from  plaintiff  for 
one-half  the  money  hereinbefore  found  to  have  been  paid  out  by 
him,  stated  as  follows: 
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*'To  F.  H.  Howard $1,200 

"Cash  laid  out  and  expended  in  Bixby  vs.  Bent 200. 

"And  assumed  by  defendant  to  pay  to  King 400 

$1,800 
"  From  this  deduct  rents  received 300 

"  Leaving  a  balance  of $1,500 

"That  upon  the  payment  of  one-half  the  said  sum  of  one  thousand 
five  hundred  dollars,  that  is,  of  seven  hundred  and  fifty  dollars,  by 
plaintiff  to  defendant,  plaintiff  is  entitled  to  have  and  receive  Of, 
and  from  defendant,  a  deed  of  conveyance  conveying  to  him  an 
undivided  one-half  of  all  the  land  described  in  the  deed  of  convey- 
ance from  said  Supulvedas  to  said  Haley  of  date  November  15th, 
18S2; 

"  Fourth — ^The  plaintiff  is  entitled  to  his  costs. " 

The  findings  show  that  the  defendant  received  the  land  cbnveyed 
to  him  for  plaintiff  and  himself  for  services  rendered  by  them  as 
attorneys.     (Finding  V.) 

This  finding,  there  being  nothing  in  the  facts  found  shoTving  the 
contrary,  plainly  indicates  that  the  land  was  acquired  and  held  by 
Ilaley  for  the  joint  benefit  of  plaintiff  and  himself.  This  is  in 
accordance  with  the  averments  of  the  complaint,  and  the  law  directs 
such  a  construction  of  the  finding.  The  first  conclusion  of  law  so 
determines  the  legal  rights  of  the  parties. 

The  defendant's  contention  that  there  is  no  joinder  of  interests  of 
plaintiff  and  himself  is  unsustainable  under  the  facts  found.  The 
allegations  of  the  complaint  set  forth  a  joint  interest,  and  the  facta 
found  establish  it. 

The  defendant*  having  received  the  conveyance  for  plaintiff  and 
himself  he  is  bound  in  good  conscience  to  transfer  to  plaintiff  his 
interest.  A  court  of  equity  will  fasten  this  obligation  upon  the  con- 
science of  defendant,  make  him  a  trustee  for  this  purpose  and  com- 
pel him  to  do  what  he  should  do,  that  is,  convey  to  plaintiff  what  he 
is  entitled  to  have.  This  land  here  was  purchased  by  professional 
sen-ices  rendered  by  plaintiff  and  defendant  under  a  contract  made 
T^ith  them,  the  conveyance  having  been  made  to  the  defendant  under 
these  circumstances,  a  trust  results  to  the  plaintiff  by  operation  of 
law:  Shoemaker  V.  Smith,  11  Humph.,  81;  0.  C.  sec.  1,572-3. 

It  is  no  answer  to  this,  that  Haley  having  acted  without  authority 
in  procuring  the  conveyance  as  far  as  regards  plaintiff's  interest, 
that  plaintiff  has  still  recourse  to  the  parties  with  wtom  the  contract 
^7as  made.  Ho  has  also  recourse  against  defendant.  He  can  elect 
to  proceed  apainst  either. 

If  any  issues  are  not  found  upon,  such  issues  are  immaterial,  in 
view  of  the  facts  found.  The.  facts  found  sustain  the  judgment,  and 
there  was  and  is  no  necessity  to  go  further  and  find  on  other  issues. 

There  is  no  contradiction  in  the  findings,  and  wo  find  nothing  to 
subtain  the  contention  that  the  defendant  is  entitled  to  a  judgment 

So.  30-4. 
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upon  the  pleadings  and  findings,  or  upon  either  pleadings  or  find- 
ings. 

Judgment  affirmed. 

Bhabpstein,  J.,  and  Mymck,  J.,  concurred. 
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Estate  op  Dunne,  Deceased. 

DcpaHment  One.    Filed  July  IS,  ISS4. 

ExECUToii*3  Co!irMTSsioN'8— Part  Patmext  ob'  Legact.— It  19  not  error  for  the  court  in 
which  the  julministration  of  a-dece<lent's  estate  U  pending  ,  to  allow  to  a  legatee  a  p-rti<^n 
of  his  lej^acy,  under  section  IGCl  of  the  code  of  civil  procedure,  when  the  actual  money  in  the 
hands  <.f  the  executors  is  no  more  than  the  amount  which  may  be  allowed  them  aa  coniaiis- 
eiona  under  section  1018,  provided  thcr  remaiiiinij  assets  of  the  estate,  such  a-*  the  realty, 
arc  sufficient  to  satisfy  such  conunis^ions  and  all  the  claims  and  all  the  devisees  anl 
legatees. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Clara 
countj.     The  opinion  states  the  facts. 

TVilliam  Mattliews,  for  the  appellant. 
McKisick  &  Raiikin,  for  the  respondent. 

The  Court.  The  decision  of  this  appeal  must  depend  upon  the 
answer  to  be  given  to  the  question :  Is  it  error  for  the  court  in 
which  thef  administration  of  a  decedent's  estate  is  pending  to  allow 
to  a  Icqatee  a  portion  of  his  legacy,  under  section  1,661  of  the  code 
of  civil  procedure,  when  the  funds  in  the  hands  of  the  executors  are 
no  more  than  the  amount -which  maybe  allowed  to  them,  as  commis- 
sions, under  section  1,618  ? 

It  is  contended  by  the  executors  now  here  that,  by  section  1,646, 
they  have  the  absolute  right  to  retain  throughout  the  administration 
of  any  moneys  which  may  come  to  their  hands,  beyond  the  amount 
necessary  to  pay  funeral  expenses,  etc.,  and  other  debtSy  sufficient  to 
meet  the  full  amount  of  commissions  or  fees  (basing  the  estimate 
upon  the  prima  facie  valuation  of  the  inventory)  to  which  they  may 
be  entited.  Logically  the  claim  is  broader  and  includes  a  right  to 
retain  their  commissions  as  against  an  order  to  pay  any  debt,  other 
than  for  funeral  expenses,  etc. 

Section  1.646  reads: 

**  The  executor  or  administrator  as  soon  as  he  has  sufficient  funds 
in  his  hands,  must  pay  the  funeral  expenses,  and  expenses  of  the 
last  sickness,  and  the  allowance  made  to  the  family  of  the  decedent 
He  may  retain  in  his  hands  the  necessary  expenses  of  administra- 
tion, but  he  is  not  obliged  to  pay  any  other  debt  or  any  lega(7 
until,  as  prescribed  in  this  article,  the  payment  has  been  ordered  by 
the  court." 

Section  1,618,  and  the  other  sections  to  which  reference  is  made 
herein,  are  found  in  a  chapter  which  treats  of  "accounts."  The 
provision  that,  no  compensation  being  provided  by  the  will,  the 
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executor  *'  must  be  allowed "  commissions,  at  a  certain  rate,  is  a 
direction  to  the  court  to  allow  bim,  at  some  accounting,  commis- 
sions at  the  proper  rate.  So  section  1,616  directs:  **He,"  the 
executor  0¥  administrator,  "  shall  be  alhioed  all  necessary  expenses 
in  the  care,  management  and  settlement  of  the  estate,  including 
reasonable  fees  paid  to  attorneys,  for  conducting  the  necessary  pro- 
ceedings ot  suits  in  court,  and  for  his  services,  such  fees  as  provided 
in  this  chapter/'  etc. 

As  we  have  seen,  section  1,646  of  the  code  of  civil  procedure  is 
part  of  a  chapter  which  treats  of  accounts.  It  can  be  given  scope 
and  effect  by  holding  that,  at  an  appropriate  accounting,  the  exe(  u- 
tor  or  administrator  shall  be  allowed  credits  for  moneys  by  him 
paid  for  funeral  expenses,  expenses  of  the  last  sickness  and  allow- 
ance made  to  the  family  of  deceased,  although  no  previous  order 
lias  been  made  directing  him  to  pay  such  moneys;  that  he  shall  also 
Lave  credit  for  the  amount  of  his  commissions,  when  the  time  arrives 
for  accounting  with  respect  to  them,  but  that  he  shall  not  have  (au- 
thority to  pay,  nor  be  allowed  at  any  accounting,  any  other  debt  or 
any  legacy^  unless  the  court  has  expressly  ordered  the  same  to  be 
paid. 

The  language  of  the  section  does  not  necessarily  prohibit  fie 
court  from  directing  the  payment  of  a  debt  or  a  legacy  out  of  any 
moneys  in  the  hands  of  the  executor  or  administrator. 

If,  when  an  order  for  the  payment  of  a  legacy  maybe  made,ut 
shall  appear  that,  after  the  payment  of  the  legacy,  there  will  not  bo 
sufficient  assets  to  pay  the  expenses,  debts  and  commissions,  and 
to  satisfy  the  devisees  and  other  legatees,  the  order  maybe  held  to 
be  an  erroneous  exercise  of  the  discretionary  jurisdiction  of  the 
court. 

But,  in  the  case  at  bar,  it  was  made  plainly  to  appear  there  was 
ample  estate  to  pay  the  sum  ordered  to  be  paid  upon  the  legacy, 
and  also  the  commission  of  the  executors,  after  satisfying  all  claims 
and  all  the  devisefes  and  legatees.  It  is  said  the  executors  may  be 
compelled  to  resort  to  a  sale  of  real  estate  to  secure  their  commis- 
sions. Even  if  this  were  so,  the  power  of  the  court  to  order  pay- 
ment of  a  legacy  is  not  made  dependent  upon  that  circumstance. 

The  legatee  obtaining  an  order  for  the  payment  of  his  legacy  is 
required  to  give  a  bond  for  the  payment  of  his  proportion  of  the 
ddtsorAj:  Sec.  1,658.  It  would  seem,  however,  that  the  bond  is 
given  prmcipally  to  secure  the  estate  against  contested  claims,  or 
claims  which  may  come  in  after  the  order  is  made;  since  the  court 
is  directed  to  order  the  payment  of  a  legacy  only  *'  when  it  appears 
that  the  estate  is  but  little  indebted  and  that  the  share  of  the  party 
applying  may  be  allowed  to  him  without  loss  to  the  creditors  of  the 
estate:  Sec.  1,661.  But  the  court  has  always  before  it  the  data  from 
ivhich  may  be  estimated  the  probable  amount  of  commissions  to 
which  the  executors  or  administrators  will  be  entitled,  and  hence 
may  refuse  the  order  in  case  it  will  result  in  a  loss  to  the  executor 
or  administrator,  or  to  the  creditors,  by  reason  of  the  fact  that  tliere 
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Trill  not  remain  of  the  estate  sufficient  to  pay  tbem,  after  allowiDg 
the  commissions  of  the  executor  or  administrator. 

It  is  the  duty  of  the  court  to  protect  the  executor  or  administra- 
tor so  that  he  shall  receive  his  commissions  upon  the  amount  of  llio 
estate  *  *  accounted  for  by  him :"  Sec.  1,618.  But  this  can  be  done, 
as  we  conceive,  without  depriving  the  court  of  its  discretion,  pru- 
dently employed,  to  make  the  order  for  the  payment  of  a  legacy, 
even  although  the  actual  money  in  the  hands  of  the  executor  or  al- 
ministrator  mav  be  no  more  than  the  amount  of  his  commissions. 

Judgment  affirmed. 
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Legal  Exmcs. — An  Essay  on  Professional  Ethics.  By  George  Sliars- 
wood,  LL.D.  Fifth  Edition.  T.  &  J.  W.  Johnson  &  Co.:  Phila., 
1884. 

This  work  has  been  before  the  prof  ession  for  the  past  thirty  years.  lU 
merits  are  too  well  known  to  need  comment.  If,  however,  there  is  a 
practitioner  in  this  county  who  has  not  read,  marked,  learned,  an. I 
inwardly  digested  the  sound  advice  of  this  most  distinguished  jurist,  ;is 
to  the  duties  which  the  lawyer  owes  to  the  public,  the  court,  his  profes- 
sioual  brethren,  and  his  client,  we  would  ad\'ise  him  to  avail  himself  of 
the  first  opportunity  so  to  do.  Whatever  the  bar,  as  a  whole,  has  lost  in 
popular  estimation  during  the  past  quarter  of  a  century,  is  due  in  no 
slight  degree  to  the  failui^  of  some  of  its  membevs  to  follow  the  pre- 
cepts laid  down  in  this  book.  As  a  fitting  illustration  of  such  precepts, 
a  biief  account  of  the  life  of  Judge  Sharswood  has  been  placed  as  an 
introduction  to  the  present  edition. 
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(Continued,) 

Guilt-  ob  Innocence  op  Fugitive,  Whetheb  will  be  Inquired  into  on 
Habbab  Coepcs. — It  is  not  every  matter  connected  with  the  arrest  and 
surrender  of  fugitives  from  justice  that  will  be  inquired  into  by  the  courts 
on  habeas  corpus,  "While  there  must  be  a  proper  charge  of  crime,  it  is 
settled  that  the  guilt  or  innocence  of  the  prisoner  will  not  be  investi- 
gated;^ but  where  a  person  is  arrested  as  a  fugitive  from  justice  before 
any  demand  is  made  for  his  arrest  and  surrender,  the  question  is  a  differ- 
ent one,  and  it  is  then  proper,  for  obvious  reasons,  to  ascertain  whether 
a  crime  has  been  committed  under  the  laws  of  another  state. *  If  the 
copy  of  the  indictment  accompanying  a  requisition  contains  a  charge  of 
crime,  that  is  all  that  is  necessary,  and  the  tribunals  of  the  state  in  which 
the  criminal  is  found  will  not  conside/  or  pass  upon  the  sufficiency  of 
the  indictment  as  a  matter  of  technical  pleading.*  In  Ex  parte  Swear- 
ingen,  13  S.  C,  74,  where  it  was  objected  that  the  person  originating  the 
prosecution  in  Georgia  was  not  a  citizen  of  that  state,  the  supreme  court 
of  South  Carolina  said:  ''  It  is  quite  sufficient  to  say  that  we  are  not  at 
liberty  to  consider  such  a  question.  The  authorities  of  the  state  of 
Georgia  have  undoubtedly  recognized  the  fact  that  a  prosecution  has  been 
lawfully  commenced  in  that  state,  and  it  is  not  for  us  to  question  it. 
Whether  the  charge  has  been  made  in  proper  legal  form,  or  whether  it 
can  be  sustained  by  legal  evidence,  are  questions  which  belong  exclus- 
ively to  the  tribunals  of  the  state  where  the  crime  is  alleged  to  have  been 
committed,  as  they  alone  have  jurisdiction  to  determine  whether  the 
laws  of  such  state  have  been  violated.  Even,  however,  were  the  point 
raised  a  matter  within  our  jurisdiction,  we  are  altogether  unable  to  dis- 
cover any  valid  reason  why  a  citizen  of  South  Carolina  may  not  com- 

'Storvon  the  Const  sec.  1,812:  Matter  of  parteSt&te  of  Pennsylvania),  18  Cent  L.  J., 

Hark,  9  Wend,  212;  Stote  v.  Schlemn,    4  252;  S.  C.  2  Ala.  L.  J.,  457. 
Marring. ,  577,578;  People  v.  Brady,  56  N.  Y. ,  »  See  State  v.  Buzine,  4  Harring.,  572,  570^ 

[^l  lb7;  Tullis  V.    i«ieming,    69  Ind,  15;  State  v.  Schlemn,  Id.  577,  578. 
MAtter  of  Voorhees,  62  N.  J.  Law,  141,  150;  »  Matter  of  Voorhees,  32  N.  J.  Law,  141;. 

;5  Twie  Swearingen,  13  S.  C,  74,  78;  In  re  Davis's  case,  122  Mass.,  324. 
Oreenough,  31  Vt,  279, 288;  Mohr's  casella? 
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mence  *  a  prosecution  in  the  state  of  Georgia  for  an  offense  committed 
within  the  territorial  limits  of  that  state."  A  distinction  was  suggestal, 
however,  in  In  re  Greenough,  31  Vt.,  279,  between  charges  made  by  affi- 
davits and  charges  by  indictments.  Bennett,  J.  says:  *'The  court  upon 
the  habeas  coiyus  can  not  pronounce  upon  the  guilt  or  innocence  of  the 
alleged  fugitive.  That  must  be  left  to  the  courts  of  that  state  where  the 
crime  is  alleged  to  have  been  committed.  If  the  charge  is  by  way  of 
affidavit  against  the  alleged  fugitive,  and  it  cleaiiy  appears  from  the 
whole  facts  stated  in  the  affidavit  taken  together,  that  no  crime  had  been 
committed,  it  might  with  some  show  of  reason  be  claimed  that  the  sub- 
ject matter  was  not  within  the  provisions  of  the  constitution  and  act  of 
congress,  and  therefore  as  to  the  jurisdiction  of  the  executive  to  issue 
the  warrant,  the  whole  matter  would  be  non  coram  judice.  But  that  i3 
far  from  being  this  case.  Here  the  charge  against  the  alleged  fugitive 
is  by  a  bill  of  indictment  found  by  a  grand  jury,  and  whether  the  hill 
charges  an  indictable  oflfense  under  the  statute  of  Illinois,  should  be  left 
to  the  determination  of  the  courts  of  that  state."* 

"What  Offenses  abe  Embraced  wrrniN  the  Constftution. — It  is  well  set- 
tled by  judicial  opinion  and  dicta  that  the  words  "  treason,  felony,  or 
other  crime,"  contained  in  the  provision  of  the  constitution,  embrace 
every  indictable  offense  under  the  laws  of  the  state  or  territory  makiii^^' 
the  demand,  whether  made  so  by  the  common  law  or  by  statute.*  And 
the  clause  includes  crimes  made  so  by  statute  passed  after  the  adoi)liou 
of  the  constitution.®  "Whether  the  term  **  crime ''  includes  mere  misde- 
meanors, not  indictable,  would  seem  to  be  doubtful.'  It  was  held,  bow- 
ever,  in  Morton  v.  Skinner,  48  Ind.,  123,  that  a  misdemeanor,  punish- 
able by  a  fine  not  exceeding  five  thousand  dollars,  was  within  the  mean- 
ing of  the  word  as  used  in  the  constitution.* 

"Who  are  Fugitives  from  Justice. — A  fugitive  from  justice  is  defined 

to  be  *  *a  person  who  commits  a  crime  within  a  state,  and  withdraws  himself 

from  such  jurisdiction  without  awaiting  to  abide  the  consequences  of  such 

act.''"    And  again,  in  Hibler  v.  State,  43  Tex. ,  197,  201,  it  was  said  that  **  a 

person  who  commits  a  crime  in  one  state  for  which  he  is  indicted,  and 

departs  therefrom,  and  is  found  in  another  state,  may  well  be  regarded 

as  a  fugitive  from  justice;"  and  also  in  People  v.  Pinkerton,  17  Hun., 

• 

*And  8ee  the  remarks  of  Andrews,  J.,  in  Hooper,  50  Wis.,  C99;  Matter  of  Fetter.  3 

People  V.  Brady,  5G  N.  Y.,  132,  10 J,  quoted  Zal).,  311;  Robinson  v.  Flanders  29  Ind  l'^- 

pott.  « Matter  of    Hughes,  rhiil.   (N.  VX  r.7; 

^Matter  of  Voorhces,  32  X.  J.  Law,  141;  IMatter  of  Lear\',10Ben.,  197;  S.  C.tJAUx, 

In  re  Greenough,   31   Vt.,   279;    Common-  N.  (J.,  43. 

wealth  of  Kentucky  v.  Dennison,  24  How.,  ^See  Matter  of  Voorhees,  32  X.  J.  Law, 

6C,  99;  Matter  of  Clark,  9  Wend.,  212;  Cora-  141,  14S;  In  re  Greenough,  31  Vt,  270. 

monwealth  v.   Green,   17  Ma.^s.,   515,  547;  *  See,  also,  People  v.  Cra^iv,  50  X.  Y.,  1S2, 

Brdwn's  case,  112  Maj^s.,  400;  S.  C.  17  Am.  188;  Commonwealth  of  Kentucky,  24  Ifow., 

Rep.,  114;   People  v.  Brady,  50  N.  Y.,  182,  66,  99. 

166',  People  v.  Donohue,  84  Id.,  438;  In  re  » Matter  of  Voorhees,  32  N.  J.  Law,  141, 15a 
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iro,  that  "the  charge  that  he  committed  a  crime  in  that  state,  coupled 
vrith  the  fact  that  he  is  found  in  this  state,  is  conclusive  upon  the  ques- 
lioE  whether  he  is  a  fugitive.'*  One  who  .goes  into  a  state,  commits  a 
crime,  and  then  returns  home,  is  as  much  a  fugitive  from  justice  as 
though  he  had  committed  a  crime  in  the  state  in  which  he  resided,  and 
then  fled  to  some  other  state.*"  And  it  is  held,  although  the  case  has  been 
criticized,  that  the  person  charged  with  crime  need  not  have  gone  to  the 
state  from  which  he  is  demanded,  of  his  own  accord,  to  make  him  a 
fugitive  from  justice,  but  he  may  have  been  taken  there,  also,  as  a  fugi- 
tive from  justice."  An  interesting  question  in  this  connection  is  whether 
tlic  constitution  embraces  "fugitives  by  construction,"  or  those  who, 
while  in  one  state  and  remaining  there,  commit  acts  which  take  effect  in 
oher  states,  and  are  crimes  by  the  laws  of  the  latter.  Although  it  is 
possible  for  other  cases  to  occur,  those  which  have  arisen  on.  this  point 
are  instances  of  obtaining  money  or  goods  under  false  pretences  through 
tlic  medium  of  letters,  by  residents  of  one  state  from  dealers  in  another 
st.ite.  It  will  be  seen  that  there  is  no  actual  "fleeing,"  but  that  the 
oU'ense  is  committed  by  a  person  who  at  the  time,  and  thereafter  when  he 
iij  demanded,  is  in  a  diflferent  state,  and  who  was  not  in  the  demanding 
state.  This  question  is  of  course  based  upon  the  theory  that  the  crime 
U  committed  in  that  jurisdiction  where  the  act  takes  effect  or  produces 
the  result,  and  not  where  the  offender  was  at  the  time  of  its  execution. 
The  cases  which  have  arisen  answer  this  question  in  the  negative,  and  hold 
that  there  can  be  no  fugitives  by  construction  under  the  constitution.^'' 
llie  court  in  Wilcox  v.  Nolze,  in  construing  the  words  "  who  shall 
flee,"  in  the  constitution,  says:  "  These  words,  taken  as  they  must  be, 
in  their  natural  and  obvious  sense,  do  not  include  a  case  of  constructive 
presence  in  the  demanding  state,  and  constructive  flight  therefrom,  but 
relate  only  to  a  case  where  the  accused  is  actually  present  in  the 
demanding  state  at  the  time  he  commits  the  act  of  which  complaint  is 
Made."  If  the  prisoner  is  not  really  a  fugitive  from  justice,  and  should 
iindertake  to  set  that  up  as  a  ground  for  relief  on  habeas  corpus,  it  can- 
tot  he  done  by  a  mere  denial,  but  by  the  statement  of  such  facts  as 
^ould  show  that  the  presumption  upon  which  the  governor  had  acted 
'R^as  unfounded  in  fact."  That  the  prisoner  is  not  a  fugitive  from  justice 
laaj  be  shown  by  parol." 

F-XTBADrnoK  Papers. — 1.  Papers  requisite  for  the  issuing  of  warrants, 
Odd  tlieir  autheniicaUon, — An  authenticated  copy  of  an  indictment  found 

"  Kingsbury's  case,  106  Mass.,  223;    Lx  Am.  Rep.,  110;    Matter  of   Adams,  7  Law 

f'7.-r<  Swearingen,  13  S.  C,  74;  and  see  Mat-  iJep.,  38G;    Mohr's  c^e  (Lx  ixurU  State  of 

ttr  f.f  Adamsi,  7  Law  Rep.,  38^5,  389.  Pennsvlvauia),  18  Cent  L.  J.,  2.)2;  S.   C,  2 

''People  V.  Sennott.  20  Alb.  L    J.,  230;  Ala.    L.  J.,  4o7;  Wilcox  v.  Nolze,  34  Ohio 

^  (\,  11  Chia  Leg.  News,  404;  and  see  12  St.,  520. 

l-ii^  Leg.  News,  115.                 .  «Hibler  v.  State.  43  Tex.,  197. 

*-Jontt  V.  Leonard,  50  Iowa,  106;  S.  C,  32  "Wilcox  v.  Nolze,  supra. 
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or-  affidarit  made,  charging  the  person  demanded  with  the  commission 
of  a  crime  must  be  produced,  before  a  governor  is  authorized  to  issue  Lis 
warrant  for  the  apprehension  of  the  fugitive;"  but  an  authenticated co^'T 
of  an  information  filed  is  a  sufficient  compliance  with  the  act  of  con- 
gress." A  requisition  alone  is  not  sufficient."  It  is  not  necessary  that 
a  warrant  should  have  been  issued  for  the  arrest  of  the  fugitive  in  the 
state  from  which  he  has  fled;  it  is  the  indictment  or  affidavit,  and  not  the 
issuing  of  a  warrant,  that  constitutes  the  charge  against  a  fugitive  upon 
which  his  return  can  be  required.**  The  indictment  or  affidavit  mustlw 
certified  as  authentic  by  the  governor  or  chief  magistrate  of  the  state  or 
territory  from  whence  the  person  charged  has  fled;  therefore  an  affidavit 
certified  as  authentic  by  a  secretary  of  state  is  insufficient."  The  certi- 
ficate of  authentication  is  not  required  to  be  in  any  particular  form:  and 
where  the  language  of  the  demanding  governor  in  the  requisition  shows 
the  copy  of  the  indictment  annexed  thereto,  to  be  authentic,  it  is  suffi- 
cient.^ 

2.  Sufficiency  of  Indictments.  —The  courts  seem  to  be  justly  unwilling 
to  discharge  arrested  fugitives  for  defects  in  duly  authenticated  indict- 
ments. Thus  in  Davis's  case,  122  Mass.,  324,  329,  Gray,  C.  J.,  said: 
**  When  an  indictment  appears  to  have  been  returned  by  a  grand  jury, 
and  is  certified  as  authentic  by  the  governor  of  the  other  state,  and  sub- 
stantially charges  a  crime,  this  court  cannot,  on  habeas  corpus,  discharge 
the  prisoner  because  of  formal  defects  in  the  indictment;  but  the  sufi- 
ciency  of  the  charge,  as  a  matter  of  technical  pleading,  is  to  be  tried  aud 
determined  in  the  state  in  which  the  indictment  is  found. "  The  same 
view  was  taken  in  Matter  of  Voorhees,  32  N.  J.- Law,  141,  150,  by  Bcas- 
ley,  C.  J.;  and  by  Bennett,  J.,  in  In  re  Greenough,  31  Vt.,  279,  2SS, 
quoted  supra.  And  in  Hibler  v.  State,  43  Tex.,  197,  it  was  held,  where 
the  copy  of  an  indictment  was  certified  as  authentic,  the  absence  of  a 
seal  to  the  certificate  of  the  clerk  of  the  court  in  which  the  indictment 
purported  to  be  found,  or  of  a  file  mark  on  the  indictment,  woidd  not  be 
noticed  on  habeas  corpus. 

3.  Sufficiency  of  Affidavits. — An  affidavit  accompanying  the  demand 
must  charge  that  a  crime  has  been  committed  by  the  accused  in  the  stcite 
or  territory  from  which  he  has  fled;^^  and  such  affidavit  must  not  be  on 
belief,  or  embody  a  hearsay  statement,  but  must  distinctly  charge  the 

^  See  Matter  of  Rutter,  7  Abb.  Pr.  N.  S.,  ^Tx parte  Sheldon,  34  Ohio  St,  319:  Mst- 

67;  Ix  parte  V^tzer,  28  Tnd.,  400;  Botta  v.  ter  of  Manchester,  ft  CiU.,  237;  andseelLb- 

WiUiama,  17  B.  Mon.,  087.  ler  v.  State,  43  Tex.,  11)7. 

»*^/rt  re  Hooijer,  52  Wis.,  C99.  ^^  Lx  parte  Smithy 'S  McLean.  121;  S.  Co 

1'  Matter  of  R>  tter,  7  Abb.  Pr.  K  S.,  67;  Law  liei).,  57;  Matter  of  Hevward,  ISaiiilf., 

seo,  however,  Hibler  v.  State,  43  Tex.,  197.  701;  People  v.  Bnuly,  66  N.  Y.,  182;  MatUir 

18  TuUis  V.  J-  lomin-,  69  Inrl.,  15.  of  Fetter,  Zab,.  311. 

1*  Soloman'a  case,  1  Abb.  Pr.  N.  S.,347. 
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ofTense;"  and  if  the  affidavit  is  defective  in  this  respect,  the  court  will  not 
ordinarily  remand  the  prisoner  until  the  proper  documents  are  prepared." 
In  Matter  of  Manchester,  5  Cal. ,  237,  it  was  held  unnecessary  that  the 
affidavit  should  set  forth  the  crime  wdth  all  the  legal  exactness  to  be 
observed  in  an  indictment;  it  is  enough  that  it  distinctly  charge  the  com- 
iiiission  of  an  offense;  but  it  is  well-  to  notice  in  this  connection  some 
pertinent  observations  of  Andrews,  J.,  in  Peoj^le  v.  Brady,  5G  N.  Y., 
l'S2, 190;  he  says:  **  It  cannot  be  held  that  any  less  degree  of  certainty 
is  admissible  in  an  affidavit  charging  the  conspiracy,  than  is  requii-ed  in 
an  indictment  for  the  same  offense.  If  any  distinction  exists  in  this 
respect,  the  affidavit  should  be  more  full  and  specific.  It  is  usually  the 
*x  parte  statement  of  the  accuser.  An  indictment  is  found  by  a  body 
standing  indifferent  between  the  parties,  and  charged  upon  oath  to  inquire 
of  offenses,  and  which  is  supposed  to  act  upon  competent  jjroof  in  find- 
ing the  bill."**  It  is  necessary  also  that  the  affidavit  allege  that  the  accused 
has  fled  from  justice.^  In  Matter  of  Manchester,  5  Cal.,  237,  where  it 
was  objected  that  the  affidavit  did  not  charge  in  distinct  words  that  the 
prisoner  was  a  fugitive  from  justice,  it  was  held  that  the  allegation  that 
be  committed  the  crime  and  then  fled  was  sufficient  from  which  to  deduce 
the  conclusion. 


4..  Svfficiency  of  Executive  Warrants. — Concerning  the.  sufficiency 
of  executive  warrants,  there  seems  to  be  some  apparent  if  not  real  con- 
flict among  the  cases,  arising  no  doubt,  in  some  instances,  from  the  fact 
that  sometimes  the  warrant  is  accompanied  by  a  copy  of  the  indictment 
or  aflSdavit,. upon  which  it  is  issued,  and  sometimes  not.  In  the  first 
place,  it  is  established  by  authority  and  practice  that  a  copy  of  the 
indictment  or  affidavit  need  not  accompany  the  warrant,'"  but  in  such 
case  the  warrant  should  evidently  recite  at  least  that  the  requisition 
ui)on  which  it  was  issued  was  accompanied  by  a  duly  authenticated  copy 
of  an  indictment  or  affidavit.''  When  these  requisites  have  been 
complied  with,  it  has  been  held  that  the  warrant  is  conclusive  evidence 
that  the  person  named  therein  stands  charged  with  crime  in  the  other 
state.*  Certain  other  cases  recognize  the  right  to  examine  into  the  war- 
rant to  see  if  a  crime  has  been  properly  charged.'*  Kingsbury's  case, 
loG  Mass.,  223,  holds  that  the  issue  of  a  warrant  by  the  governor,  under 


^  PxparU  Smith,  sujxra;  Matter  of  Leland, 
7  Abb.  Pr.  N.  S.,  M;  Matter  of  Kutter,  «/. 
C 

-^  flatter  of  Leland;  Matter  of   Rutter, 

-•  And  see  the  remarkB  of  Bennett,  J. ,  in  In 
n  (irecnough,  31  Vt.,  279,  288  quoted  suptxL 

'^Matter  of  Hey  ward,  1  Sandf.,  701;  Lx 
}^4e  Itrntanes,  1  Utah,  23,  20,  cmtra;  i  x 
>  rf€  Swearingen,  13  S.  C,  74,  WiUard,  J., 


«Nichol3  V.  Cornelius,  7  Ind.,  611;  Robin- 
son V.  Flanders,  /c/.,  10;  Matter  of  Learv,  10 
Ben.  197,  212. 

2^  Sec  the  Ciises  last  cited;  ex  ^wr^c  Thorn- 
ton, 9  Tex.,  03  ;  In  i-e  Doo  Woou.  18  Ted. 
Rep.,  898;  S.  (\,  1  W.  0.  Rep.,  333. 

2J*^Iattei  of  Leary,  10  IJen.  11)7;  and  see 
State  V.  Schlemii,  4  llariinj-',  577. 

*■»  People  V.  DoiH.hve,  81  N.  Y.,  43S;  People 
V.  Pinkorton,  77  Id,,  2l5,  aliirmiug  17  Uun., 
199. 
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the  Gen.  Stat.  18G0,  ch.  177,  p.  3,  is  conclusive  that  the  demand  is  con- 
formable to  law,  and  ought  to  be  complied  with,  unless  there  is  some 
defect  apparent  on  the  record.*''  In  Brown's  case,  112  Mass., 409;  S.  C. 
17  Am.  Rep.,  114,  where  it  was  objected  that  the  offense  was  not  suffi- 
ciently set  forth  in  the  warrant,  it  was  held  that  the  question  was  not 
whether  the  statement  therein  would  be  sufficient  in  an  indictment  to 
put  the  prisoner  upon  trial  in  the  state  from  which  he  fled,  but  whether 
it  showed  that  he  has  been  charged  with  a  crime  against  the  law  of  that 
state,  and  for  that  purpose  a  general  descrijjtion  in  the  warrant  was  held 
sufficient."  In  Ex  parte  Cubreth,  49  Cal.,  435,  it  is  held  that  the  pro- 
ceedings under  the  statute  in  relation  to  the  arrest  and  detention  of 
fugitives  from  justice,  are  required  by  section  1,550  of  the  Cal.  Penal 
Code  to  be  similar  in  all  respects  to  those  instituted  against  persons 
charged  with  public  offenses  committed  within  the  limits  of  the  state, 
and  it  is  indispensable  to  their  validity  in  either  case,  that  the  warrant 
should  specify  the  offense  alleged  to  have  been  committed  by  the  accused. 
Warrants  were  held  to  be  insufficient  in  In  re  Jackson,  2  Flipp.,  183; 
S.  C.  12  Am.  Law  Rev.,  G02;  Matter  of  Romaine,  23  Cal.,  585,  because 
they  did  not  state  either  satisfactorily  or  at  all  that  the  accused  was  a 
fugitive  from  justice.  Warrants  are  required  in  Missouri  to  be  under 
the  great  seal  of  the  state,  and  if  the  impression  of  the  seal  is  unintel- 
ligible, the  warrant  is  void.'*^  A  mandate  authorizing  the  delivery  of  the 
fugitive  to  an  agent  is  sufficient  to  authorize  his  arrest;**  as  is  a  warrant 
authorizing  the  agent  to  **  take  and  receive  into  custody,"  the  fugitive.'* 


Arrest  Befobe  Demand  IMade. — It  is  perfectly  well  settled  that  a 
fugitive  from  justice  may  be  arrested  before  a  demand,  and  detained  iu 
custody  a  reasonable  time  to  give  the  execufive  of  the  state  from  which 
he  fled  an  opportunity  to  issue  a  requisition.*^  The  constitutionality  of 
statutes  authorizing  such  aiTest  has  been  heretofore  considered.  But 
there  must  be  evidence,  as  a  prerequisite,  that  a  crime  has  been  com- 
mitted in  the  other  ^tate,  with  which  the  prisoner  is  charged.'*  That 
the  person  must  be  charged  with  crime  in  another  state  is  in  some  in- 
stances recognized  by  statute."     Under  see.  1,548,  tV.  acq.,  of  the  Cal. 


"And  sec  Davis's  Case,  122  Id.,  324;  Com- 
mon wcaHh  V.  Hall,  9  Ciray,  2i>2. 

*'  See  further  as  to  the  necessity  of  cliarg- 
in{^  the  otren^se  in  the  warrant ;  I  x  mrte 
Butler.  18  Alb.  T..  J.,  3G0;  Matter  of  Ito- 
maiiie,  23  Cal.,  585. 

3^  Vallml  V.  Sheriff,  2  Mo.  20. 

"^    J- y/az-ie  Swcaringen,  13  S.  C,  74. 

'♦Conunonwealth  V.  Hall,  9  (iray,  202. 
As  to  an  a:^ent  being  protected  inider  his 
preempt,  Keo  Pettus  v.  St:ite.  42  (la.,  3r)S; 
Cnnnnonwealth  v.  Hall,  9  CJray,  202. 

"•^JMatter  of  G«x)dhue,  1  Wlieeler's  Crim. 
Ccus.,  427;  People  v.  Goodliue,  2  Johns.  Ch., 


198;  S.  C.  1  City  Hall  Rec.,  1.52;  Pe^pL'  v. 
Sulienck,  2  Johns.,  479;  Common v.ealth  v. 
Deacon,  10  Herj,'.  &  It.,  12. s  135:  S.  C.  2 
Wheel.  C:r.  Ca.g.,i7;  State  v.  Howell.  Clnnt. 


Utah,  23;  Jx  pa?-te  Doraghey,  2Pittsb.,l'";: 
see,  h  )wever.  People  v.  Wright,  2Ci*in'.*:<.  -  *'^ 

^^:x  j^ntcl>omv^\\Qy,  2  PitLsb.,  lUi,Ks'; 
7>  }iartc  McKoan,  3  Hu'^rhcs,  L'3. 

3'  State  V.  Hufford,  28''Iowa,  396;  rrparie 
Lorraine,  10  2\cv.,  (33;  State  v.  Swope,  7-, 
Mo.,  309. 
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Penal  Code,  a  prosecution  must  have  been  commenced  and  pending  in 
another  state  before  the  criminal  can  be  arrested  and  detained  previous 
to  a  demand;^  and  reading  sees.  1,550  and  861,  of  the  code  together,  it 
would  seem  that  where  a  person  is  arrested  as  a  fugitive  from  justice 
before  a  demand  made,  he  is  entitled  to  his  discharge  i!t  his  examina- 
tion is  not  brought  on  before  the  magistrate  within  six  days.'*  To  give 
a  magistrate  jurisdiction  under  ch.  61,  Ind.  Rev.  Stat.,  p.  1,030,  author- 
izing the  commitment  of  fugitives  from  justice  before  demand  made,  it 
sliotdd  be  shown  by  affidavit  that  the  person  sought  to  be  arrested  is  a 
fugitive  from  justice.*" 

Charge  Existi^o  Against  the  FuGrrivB  in  the  State  where  Found. — 
Where  a  requisition  finds  the  fugitive  from  justice  detained  in  another 
state  to  there  answer  a  criminal  charge,  he  should  plainly  make  satisfac- 
tion to  the  laws  of  the  latter  state,  before  being  permitted  to  be  extra- 
dited." This  rule  is  held  to  ajDply  equally  where  the  requisition 
finds  him  detained  under  civil  process;*^  but  in  ex  parte  Rosenblat, 
51  Cal.,  285,  where  a  person  was  arrested  as  a  fugitive  from  jus- 
tice from  another  state,  and  before  a  warrant  for  his  extradition 
was  issued  by  the  governor,  an  order  for  his  arrest  was  made  in  a 
civil  suit,  it  was  held  that  he  was  not  liable  to  be  detained  on  the 
latter,  but  must  be  delivered  up  to  be  extradited.  If,  however,  the 
state  does  deliver  up  the  criminal,  without  first  exacting  satisfaction, 
tliid  constitutes  a  good  defense  to  an  action  against  bail  for  his  non- 
appearance;*^ but  where  the  state  does  not  participate  in  the  surrender, 
the  rule  is  different." 

FcGETivE,  "Whether  Liable  for  Other  Offences  when  Extradited. — It 
is  held  that  a  fugitive  extradited  from  one  state  to  another,  on  the 
charge  of  a  specific  crime,  may  be  tried  in  the  latter  state  for  a  different 
offense;^*  but,  on  the  other  hand,  this  proposition  is  denied. '•  Whatever 
^y  be  the  doctrines  of  international  extradition  in  this  respect,  the 
cases  which  hold  the  affirmative  of  this  proposition  would  seem  to  state 
the  correct  rule,  based  upon  the  theory  that  a  state  court  has  a  right  to 
liold  a  prisoner  for  trial  without  reference  to  the  circumstances  attend- 
ing his  arrest  in  another  state.*^  Where  one  has  been  extradited, 
tried  and  acquitted,  it  has  also  been  held  that  he  might  then  bo 
arrested  in  a  civil  suit, — the  privilege  of  suitors  and  witnesses  from 

^^Trpartf 'White,  49  Cal.,  433-  4  Am.  Rep.,  53— afBrmed  in  the  supremo 

^ '/parte Rosenblat,  51  Cal.,  285.  court    of   the    United    States  in  Taylor  v. 

*^De,'ant  V.  Michael,  2   Ind.,  396.     And  Taintor,  IGWall.,  3GG. 

*fi  furtht-ras  the  necessity  of  it  appearing  ^Ham  v.  St:ite,  4  Tex.  App.,  645;  Com- 

tJiat  the  jFTson  is  a  fugitive  from  ju.stice;  Lx  monwcalth  v.  Noyes,  17  Alb.  Lu  J.,  407;  S. 

i'o.i^  Donaijhey,  2  Pittab.,  166,  169.  0.  11  (.Jhic.  Lej,'.  Kews,  9. 

"  ^^".  Matter  of  Troutman,  4  Zab. ,  634.  ..    *«  Matter  of  Cannon,  47  Mich. ,  481. 

"/'/.:  Mattt-r  of  Briscoe,  51  How.  Pr.,  422.  *7c^ee  in  re  Miles,  52  Vt.,  609;  Dow^a  case, 

*^Suto  V.  Allen,  2  Humph.,  258,  18  Pa.  St.,  37. 

^Taintor  v.  Taylor,  SO  Conn.,  242;  S.  C. 
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arrest  while  f^oing  to,  attending  at,  or  returning  from  court,  not  ex- 
tending to  such  cases;  but  it  seems  that  had  the  criminal  prooeed- 
ding  been  a  mere  pretext  to  bring  the  defendant  within  the  junsdio 
tion  of  the  court  for  the  purpose  of  proceeding  against  him  civUUer, 
lie  would  be  discharged  on  habeas  corpus,*^  But  in  Compton  v.  "Wilder, 
7  Am.  Law  Eec,  212;  S.  C.  29,  Alb.  L.  J.,  282,  it  was  held  that  where 
parties  procure  the  extradition  process,  and  have  a  fugitive  brought  into 
another  state  on  a  criminal  charge,  such  parties  have  no  right  to  insti- 
tute a  civil  suit  against  the  fugitive,  having  its  origin  in  the  alleged 
crime,  until  he  has  had  a  reasonable  time  to  return.  The  rule  thus  laid 
down  by  the  latter  decision  is  evidently  a  just  one;  for  there  is  an  obvi- 
ous distinction  between  cases  where  the  fugitive  is  sought  to  be  detained 
to  answer  for  a  different  criminal  charge,  for  which  he  might  be  extra- 
dited in  due  form,  were  he  allowed  to  return  to  the  state  from  whence 
he  is  brought,  and  cases  where  it  is  sought  to  compel  him. to  answer  to 
a  civil  suit,  in  which  no  demand  could  be  made  for  him  on  the  executive 
of  another  state. 

*8  Williams  v.  Bacon,  10  Wend^  636;  Com-      and  see  Adriance  v.  Lagrave,  59  N.  Y.,  llflt 
mon wealth  v.  Daniel,  4  Pa.  Xj.  J.  Bep.,  49; 

[Concluded.] 
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SUPREME  COURT  OF    OREGON. 
Chung  Yow  v.  Hop  Chong  et  al. 

March  Ten^  18S4. 

FoBCiBLi  Entby  and  DETAINER— Pleadino—Noticb  TO  QuiT.— A  Complaint  in  an  action 
of  forcible  entry  and  detainer  which  conforms  to  the  ro^iuiremcnta  of  chap.  3,  sec.  23  of  the 
<v-t  of  lS72y  is  sufficient.  Such  complaint  need  not  allege  aervice  of  notice  to  quit  on  the 
tenant. 

A  Letter  Press  Copy  of  a  Notice  is  Presdmpttvelt  a  true  copy  thereof. 

Service  op  a  Notice  to  Quit  ox  a  Tenant  may  be  Proved  by  parol. 

Notice  to  Quit — Description  ob'  Premises. — The  description  of  the  premises  in  such 
notice,  to  wit;  **  The  premises  situated  on  ihe  west  side  of  Second  street,  between  Alder  and 
Morrison  streets,  l^ortland,  Or.,  occupied  by  you  as  a  store,"  will  l)e  held  sufficient,  when  it 
ap[>ear3  that  such  description  was  correct,  and  that  the  tenant  was  not  mislead  there! )y. 

The  Adoption  op  Certain  Rules  of  Business  by  a  Chinese  C>ompany  may  be  inferred 
fr«>m  the  fact  that  such  rules  were  printod  in  a  book  kept  by  the  company's  agent,  and  were 
hung  in  the  company^s  house. 

The  Statement  of  a  Fact  in  an  Objection  made  at  the  Trial,  is  no  evidence  of  the 
existence  of  such  fact  on  the  hearing  in  the  appellate  court. 

Lease— Offer  ast>  Acceptance— Sub-Letting. — Where  tlie  owner  of  a  building  posts  up 
an-ritten  notice  therein,  inviting  bids  for  a  lease  of  the  premines,  and  in  ]mrsuance  thereof  a 
bid  was  handed  in  which  was  accepted  by  the  owner,  who  thereupon  jwstcd  a  notice  that 
&i:jh  bidder  wa<)  the  leasee  of  the  building  and  entitled  to  its  ijossession,  such  facts  constitute 
n  vali<i  contract  of  leasing  between  the  owner  and  the  bidder,  so  as  to  enable  the  latter  to 
Ki->-lea8e  the  buildini?,  witnout  any  further  acta  on  the  part  of  the  owner. 

Motion  for  New  Trial— Bill  of  Exceptions— Record.— A  motion  for  a  new  trial  is  no 
P^  of  the  record  which  can  be  considered  on  appeal,  unless  made  so  by  a  bill  of  exceptions. 

Appeal  from  a  judgment  of  the  circuit  court  for  Multnomah 
coiintj,  entered  in  favor  of  the  plaintiff.  The  opinion  states  the 
facts. 

W.  W,  Thayer  and  H.  1.  Bingham,  for  the  appellants. 
Adams  &  Weltj/,  for  the  respondent. 

By  the  Court,  Watson,  C.  J.  This  is  an  action  of  forcible  entry 
and  detainer  under  the  statute.  The  respondent's  right  to  the  prem- 
ises in  controversy  is  derived  from  a  lease  from  a  Chinese  associa- 
tion, known  as  the  '*  Joss  House  Company."  And  he  claimed  to 
have  sub-let  to  the  appellants  by  the  month,  and  to  have  given  them 
regular  notice  to  quit,  as  prescribed  by  the  statute,  before  com- 
mencing the  action. 

Appellants  deny  all  these  allegations,  and  as  separate  defenses 
aver  three  years  quiet  and  uninterrupted  possession  in  themselves 
prior  to  the  commencement  of  the  action,  and  payment  of  the 
rent  in  advance  to  the  ''owners  and  lessors"  of  the  premises  at 
the  time  the  action  was  begun,  all  of  which  is  put  in  issue  by  the 
respondent. 

1.  They  contend  that  the  complaint  does  not  state  any  cause  of  ac- 
tion, because  it  does  not  allege  service  of  notice  to  quit.  But  the 
statute  giving  the  remedy  also  prescribes  the  requisites  of  a  **  suffi- 
cient" complaint  and  an  allegation  of  such  service  is  not  one  of 
them:  chap.  3,  sec.  23,  Mis.  L.  1872.  The  complaint  in  question 
exactly  conforms  to  the  statue  in  this  respect  and  must  bo  held  suf- 
ficient. 
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2.  The  proof  of  service  of  the  notice  to  quit  was  objected  to  by  the 
appellants  on  several  grounds,  and  the  ruling  of  the  trial  court  ad- 
mitting it,  properly  excepted  to.  The  first  objection  was,  that  the 
evidence  did  not  show  the  copy  oflfered  in  proof  to  be  a  true  copy. 
But  a  witness  had  sworn  that  it  was  a  letter-press  copy  of  the  orig- 
inal notice  delivered  by  him  to  flie  appellants,  and  this,  it  seems  to 
us,  was  enough  to  justify  its  admission  in  evidence  before  the  jury. 
The  record  was  that  there  was  no  allegation  in  the  complaint  as  to 
such  service,  but  that  has  already  been  passed  upon. 

The  third  was,  that  service  of  such  a  notice  could  not  be  proved 
by  parol  testimony,  but  only  by  affidavit  or  official  certificate.  And 
counsel  for  appellants  cite  sec.  517  of  the  code,  and  Wood's  Land- 
lord and  Tenant,  991-2,  in  support  of  the  position.  But  the  code 
provision,  as  well  as  the  authority  referred  to,  apply  only  to  notices 
given  in  judicial  proceedings,  and  consequently  have  no  bearing  on 
the  question  here. 

Service  in  such  a  case  must  therefore  be  proved  as  any  other  fact 
essential  to  the  cause  of  action,  and  parol  testimony  is  admissible 
for  the  purpose. 

The  fourth  was  that  the  description  of  "the  premises  situated  on 
the  west  side  of  Second  street,  between  Alden  and  Morrison  streets, 
Portland,  Oregon,  occupied  by  you  as  a  store,"  is  insufficient.  It  is 
not  claimed  by  appellants  that  there  was  any  mistake  in  the  descrip- 
tion or  that  they  were  misled  by  it,  and  we  think  it  was  sufficient, 
bevond  all  question:  Taylor's  Landlord  and  Tenant,  483. 

o.  The  respondent,  after  a  witness  had  testified  on  his  behalf  that 
he  was  employed  to  keep  the  books  of  the  Joss  House  Company, 
that  the  notice  for  the  bids  which  was  posted  up  announced  that  if 
the  money  for  the  rent  was  not  paid  up  in  fifteen  days  the  bids  would 
be  forfeited,  and  the  building  would  be  re-let,  that  he  copied  the 
portion  of  the  notice  embracing  this  and  other  rules  from  a  book 
which  one  Too  Faru,  as  agent  of  the  Joss  House  Company,  had  in 
his  possession,  and  that  they  were  the  rules  of  the  Joss  House  Asso- 
ciation, and  the  board  upon  which  they  were  painted  in  Chinese 
characters  hung  in  the  Joss  House,  oflfered  the  said  board,  with  the 
regulations  thereon,  in  evidence. 

Appellants  objected  to  the  admission  of  the  evidence,  upon  the 
grounds,  among  others,  that  the  proof  was  not  sufficient  to  show 
that  the  Joss  House  Company  had  ever  adopted  such  rules.  The 
court  below  overruled  the  objection,  and  we  think  very  properly.  If 
the  testimony  introduced  by  the  respondent  to  lay  a  foundation  for 
the  admission  of  the  board  was  the  only  evidence  upon  the  subject, 
the  jury  could  hardly  fail  to  conclude  that  the  Joss  House  Company 
had,  in  fact,  adopted  the  regulations  painted  upon  it,  and  the  court 
did  not  err  in  submitting  it  to  them  upon  such  proofs. 

The  other  objections  made  by  the  appellants  to  the  admission  of 
this  evidence  cannot  be  considered  here,  for  the  simple  reason  that 
the  facts  upon  which  they  purport  to  be  founded  do  not  appear  from 
the  bill  of  exceptions. 
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It  is  hardly  necessary  to  say  that  the  statemeut  of  a  fact  in  an 
objection  made  at  the  trial  in  the  lower  court  is  no  evidence  of  the 
existence  of  such  fact  in  the  hearing  in  this  court. 

4.  But  the  principal  question  is  upon  exceptions  taken  by  the 
appellants  to  certain  rulings  of  the  lower  court  in  giving  and  refus- 
ing instructions  to  the  jury.  At  the  request  of  the  respondent  the 
court  charged  the  jury  that  if  a  written  notice,  inviting  bids  for  a 
lease  of  the  premises,  was  posted  up  by  the  manager  of  the  Joss 
House  Company,  and  in  pursuance  thereof  respondent  handed  in  a 
Lid  in  writing,  offering  ninety-six  dollars  per  month  for  the  same, 
which  was  accepted  by  the  manager,  and  a  written  notice  posted  up 
by  him  to  the  effect  that  the  respondent  was  the  highest  bidder  and 
entitled  to  the  possession  of  the  premises,  then  this  would  consti- 
tute a  valid  contract  of  leasing  between  the  Joss  House  Company 
and  the  respondent,  and  they  could  not  re-let  the  premises  to  the 
appellants  or  any  one  else  without  the  lease  of  the  respondent  being 
first  terminated. 

The  appellants  thereupon  requested  the  court  to  instruct  the  jury 
that  such  acts  alone  would  not  "constitute  a  leasing"  so  as  to 
entitle  the*  respondent  to  maintain  the  action,  which  was  refused  and 
an  exception  saved. 

It  is  not  very  clear  what  was  intended  by  the  last  instruction. 
Counsel  for  respondents  contend  that  the  court  below  in  effect  held 
that  the  respondent  could  recover  in  the  action  without  ever  having 
made  an  entry  or  receiving  investiture  of  the  premises.  But  we  do 
pot  think  this  is  a  correct  view  of  the  ruling  of  the  lower  court.  The 
iastruction  refused  presented  a  question  as  to  the  sufficiency  of  the 
"leasing."  Now  if  the  acts  specified  in  the  instruction  constituted 
a  valid  contract  for  possession  of  the  premises,  which  we  do  not 
doubt  in  the  least,  then  there  was  a  lease  of  the  premises,  and  a 
complete  leasing  so  far  as  the  Joss  House  Company  was  concerned. 
The  lease  gave  the  respondent  the  right  of  entry  to  invest  himself 
with  the  possession,  and  no  further  act  on  the  part  of  the  Joss  House 
Company  was  requisite:    Taylor's  Landlord  and  Tenant,  15. 

But  the  premises  were  leased  and  the  leasing  was  complete  before 
the  entry;  The  respondent  at  any  time  during  his  term  could  enter 
or  authorize  his  under-tenants  to  do  so,  or  finding  them  in  posses- 
sion could  make  a  valid  under-lease  to  them,  and  in  either  of  the 
latter  events  the  relation  of  landlord  and  tenant  would  be  created 
between  them.  The  leasing  was  sufficient  to  enable  the  respondent 
to  create  this  relation  without  any  further  act  on  the  part  of  his 
lessor,  the  Joss  House  Company,  and  this  action  is  based  upon  the 
fact  that  he  did  create  such  relations  between  the  appellants  and 
himself.  Now  it  seems"  to  us  that  this  is  just  the  effect  which  the 
instruction  under  consideration  would  deny  to  the  leasing  from  the 
Joss  House  Company.  It  declares  that  the  respondent  cannot 
maintain  this  action  under  such  a  leasing  to  himself  in  the  first 
place.  That  is,  as  we  interpret  it,  that  he  derived  no  such  right 
through  his  lease  by  itself  from  the  Joss  House  Company  as  would 
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enable  liim  to  make  a  valid  under-lease  to  the  appellants  and  create 
the  relation  of  landlord  and  tenant  between  them. 

But  as  he  did  obtain  such  right,  in  our  judgment  the  instruction 
went  entirely  too  far  and  was  properly  refused.  That  the  remedy 
by  an  action  of  this  character  is  proper  where  the  relation  of  lund- 
lord  and  tenant  exists  will  not  be  disputed,  as  it  is  expressly 
giyen  by  statute  in  such  cases. 

5.  The  appellants  claim  finally  that  the  evidence  as  shown  by  tLo 
bill  of  exceptions  conclusively  establishes  the  fact  that  the  rent  for 
the  premises  was  paid  in  advance  when  the  action  was  begun. 

This,  however,  was  a  question  of  fact  for  the  jury  and  the  point 
which  the  appellants  now  seek  to  raise*  does  not  appear  from  tho 
record.  It  has  been  settled  by  previous  decisions  in  this  court  that 
a  motion  for  a  new  trial  is  no  part  of  tho  record  which  can  be  con- 
sidered on  appeal,  unless  made  so  by  a  bill  of  exceptions :  Orego- 
nian  Bailroad  Co.  v.  Wright,  10  Or.  162.  And  that  has  not  been 
done  in  this  case. 

This  point  is  not  therefore  before  us  and  cannot  be  examined. 

The  judgment  is  affirmed.     .   . 


Davenport  v.  Magoon. 

March  Term,  1884^ 

Tearing  Down  Buildings— Waste— Injunction— Tenant.— The  tearing  down  or  des- 
truction of  the  demised  buildings  by  a  tenant,  unless  authorized  by  the  terms  of  his  lease,  id 
waste,  and,  if  threatened,  such  acts  will  be  restrained  by  injunction. 

The  Same— Lease— Alteration  by  Tenant.— A  provision  of  a  lease,  authorizing  the  ten- 
ant to  alter  and  repair  the  demised  buildings  so  as  to  atlapt  them  to  other  business  thin  that 
for  which  they  were  originally  intended,  does  not  authorize  him  to  tear  down  and  destroy 
such  buildings. 

Appeal  from  a  judgment  of  the  circuit  court,  entered  in  favor  of 
the  plaintiff.     The  opinion  states  the  facts. 

By  the  Court,  Lord,  J.  This  is  a  suit  for  an  injunction  to  restrain 
the  defendant  from  tearing  down  or  removing  a  certain  building  and 
from  erecting  another  and  different  building.  It  appears  that  on 
the  seventeenth  day  of  May,  1883,  the  plaintiff  leased  to  defendant, 
for  a  term  of  years,  lots  five  and  six,  in  block  thirteen,  in  the  city  of 
Portland,  at  the  monthly  rent  of  two  hundred  and  fifty  dollars  to  bo 
paid  to  the  defendant,  and  he  to  make  street  improvements  and 
repairs  and  to  keep  the  building  in  repair  during  the  term  '*  except 
in  case  of  damage  by  fire  or  unavoidable  accident  or  casualty,  in 
which  case  the  plaintiff  agrees  that  he  will  promptly  repair  or 
re-build  the  same  as  the  building  now  is,  and  that  no  rent  shall  be 
collected  while  the  building  is  unfit  for  occupation  by  reason  of  fire 
or  casualty." 

The  lessee  has  a  right  to  construct  a  building  on  tho  east  end  of 
said  lots  not  now  covered  by  the  brick  building,  for  which  the  lessor 
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is  to  pay  at  the  end  of  the  term,  and  the  brick  building  now  upon 
said  lots,  is  eighty  by  one  hundred  feet  and  covers  the  whole  of  the 
lots  excepting  about  twenty  by  one  hundred  feet  at  the  east  end. 

A  clause  in  the  lease  is  as  follows:  ''Said  Magoon,  (defendant) 
may  sub-let  said  premises,  or  any  part  thereof,  and  may  make  alter- 
ations in  the  building  now  on  said  lands  so  as  to  adapt  it  to  other 
business  than  that  of  livery  stable."  The  building  standing  upon 
said  lots  at  the  commencement  of  this  suit  was  one  and  one-half 
stories  high,  and  one  hundred  by  eighty  feet,  and  adapted  to  the 
livery  stable  business.  The  complaint  alleges  that  while  the  defend- 
ant, under  his  lease,  has  onlv  authority  to  repair  or  alter  said  build- 
ing so  as  to  adapt  it  to  other  than  the  livery  business,  yet  he  threatens 
to,  and  unless  restrained  by  an  order  of  the  court  will,  immediately 
tear  down  and  destroy  the  said  building,  and  will  rebuild  on  said 
lots  a  new  and  different  structure. 

That  the  said  building  which  the  defendant  threatens  to  and  is 
about  to  construct  is  to  be  one  hundred  feet  by  ninety-five  in  area,  ' 
two  full  stories  high,  with  sixteen  openings  on  each  floor  on  Second 
street,  and  seven  openings  below  and  eight  openings  above  on  Taylor 
street,  and  will  cost  ,  and  is  to  be  so  constructed 

as  to  be  adapted  solely  to  the  use  of  a  class  of  persons  known  as 
Chinese. 

That  said  class,  in  their  habits  of  life  and  methods  of  business, 
are  different  from  and  alien  and  repugnant  to  any  and  all  other 
classes  doing  business  in  the  county.  And  plaintiff  further  alleges 
that  if  the  defendant  is  permitted  to  build  upon  said  lots  such  a 
structure  as  proposed,  it  will  be  unsuitable  and  useless  for  occu- 
pancv  for  any  purpose,  of  any  other  persons  than  Chinese,  and  that 
the  destruction  of  the  building  now  on  said  lots  will  be  a  great  and 
irreparable  injury  to  plaintiff. 

The  complaint  further  shows  that  by  the  terms  of  the  lease,  if  the 
building  shall  be  damaged  or  destroyed  by  fire  or  other  casualty, 
that  the  plaintiff  shall  repair  or  rebuild,  and  that  the  rent  shall  cease 
while  the  building  is  unfit  for  occupation  by  reason  of  such  damage 
or  destructioii,  and  that  if  the  defendant  is  permitted  to  construct 
said  building  as  he  threatens  to  do,  the  damages  thereto  from  fire 
will  be  greatly  increased  above  that  to  which  the  present  structure 
is  exposed  and  that  plaintiff's  liability  as  to  repairs  and  rebuilding 
and  loss  of  rent  will  be  greatly  increased.  And  further,  that  in  case 
of  damages  or  destruction  of  said  building  by  fire  or  other  casualty, 
the  plaintiff  is  required  to  rebuild  or  repair  the  same  as  the  building 
now  is. 

That  if  the  defendant  is  permitted  to  build  such  a  structure  as  ho 
proposes  to,  the  plaintiff  will  be  precluded  in  case  of  partial  destruc- 
tion of  said  building  from  the  aforesaid  causes,  from  rebuilding  said 
structure  as  the  building  now  is.  That  such  rebuilding  will  be 
impossible,  and  that. plaintiff  in  such  case  will  be  compelled  to 
reboild  at  much  greater  expense  a  different  and  more  costly  struc- 
ture, or  lose  the  rental  provided  for  in  said  lease  by  reason  whereof 
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and  of  the  matters  and  things  theretofore  alleged  in  the  complaint, 
the  plaintiiBf  will  suffer  great  and  irreparable  injury,  and  that  be  has 
no  plain,  speedy  or  adequate  remedy  at  law.  The  defendant  filed  a 
demurrer  to  portions  of  the  complaint,  and  to  the  whole  complaint 
upon  the  ground  that  the  same  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  suit. 

The  demurrer  was  sustained  by  the  court  and  a  decree  made  and 
entered  dismissing  the  complaint;  and  from  this  ruling  of  the  court 
and  decree  the  plaintifif  appeals.  The  theory  upon  which  the  plain- 
tiflf  bases  his  suit  is,  that  the  threatened  destruction  of  his  build- 
ing for  the  purpose  of  erecting  another  and  diflferent  structure  is 
waste,  which  is  unauthorized  by  the  terms  of  the  lease  and  entitle 
him  to  the  relief  prayed  for. 

As  the  facts  are  conceded  by  the  demurrer,  there  can  be  no  doubt 
of  the  right  of  the  plaintiff  to  relief  by  injunction,  if  the  acts 
threatened  to  be  done,  as  alleged,  are  in  violation  of  the  terms  of 
thB  lease,  and  constitute  waste:  High  on  Injunctions,  sec.  6o5; 
"Wood's  Landlord  and  Tenant,  sec.  423;  Taylor's  Landlord  and  Ten- 
ant, sec.  891.  "Waste  is  defined  to  be  **A  spoil  or  destruction  in 
houses,  gardens,  trees  or  other  corporeal  hereditaments,  to  the  dis- 
persion to  him  that  hath  the  reversion  or  remainder : "  2  Blk.  Com. 
284;  2  Bouvier  title  **Waste."  "The  destruction  or  material  altera- 
tion of  any  part  of  a  tenement  by  a  tenant  (for  life  or  years)  to  the 
injury  of  the  person  entitled  to  the  inheritance:"  1  Steph.  Com. 
241.  "  '*  It  may  be  committed  by  alteration  as  well  as  destruction  of 
any  part  of  a  tenement:"  3  Blk.  Com.  223;  2  Bumll  title  •* Waste." 
**lt  is  waste  to  alter  buildings  or  vary  in  any  manner  permanent 
erections:"  6  Wait  Actions  and  Defenses,  239;  Taylor's  Landlord 
and  Tenant,  sec.  348;  Wood's  Landlord  and  Tenant,  sec.  420.  From 
these  definitions  to  constitute  waste,  the  injury  to  real  property  must 
be  of  a  permanent  character — some  act  which  does  a  lasting  injury 
or  tends  to  destroy  its  identity.  And  as  we  have  seen,  this  may  be 
effectually  accomplished  by  any  material  and  substantial  alteration 
of  the  property.  But  when  the  alteration  made  is  authorized  by 
the  agreement  of  the  parties,  it  will  not  be  waste.  By  the  terms  of 
bis  lease,  the  defendant  is  authorized  to  make  alterations  in  the 
building.  The  stipulation  is  that  he  ''  may  make  alterations  in  the 
building  now  on  said  lands  so  as  to  adapt  to  other  business  than 
that  of  a  livery  stable."  But  does  the  right  to  make  alterations  in 
the  building  so  as  to  adapt  it  to  other  business  than  that  of  a  livery 
stable,  confer  or  include  the  power  to  tear  down  and  destroy  such 
building  and  to  erect  or  rebuild  a  new  and  different  structure?  To 
alter  or  **  to  make  alterations  "  in  a  building  or  thing  means  to  vary 
or  change  the  form  or  nature  of  such  building  or  thing,  without 
destroying  its  identity.  The  idea  is,  that  the  identity  of  the  sub- 
ject is  preserved,  although  its  form  or  nature  may  have  been  modi- 
fied or  changed:  Abbott's  Law  Diet,  title  "Alter."  To  tear  down 
a  building  is  not  to  alter  it,  but  to  destroy  its  existence  as  such. 
'*  Nothing  which  ceases  to  exist,  can  in  any  proper  sense  be  said 
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io  be  altered.  If  it  is  altered,  it  has  merely  changed  its 
form  or  nature,  but  still  has  an  existence: "  Haynes  v.  The  Stale, 
15  Ohio  St  458.  A  statutory  power  to  alter  a  wharf  imparts  a 
power  to  extend  or  diminish  it:  City  of  Hannibal,  54  Mo.  172.  The 
effect  then  of  making  alterations  in  a  building  is  to  change  or 
modify  in  form  without  desti'oying  its  identity  or  existence. 

From  this  we  conclude  that  the  right  conferred  upon  the  defend- 
ant to  make  alterations  in  the  building  and  fit  it  for  some  other 
than  than  the  livery  business,  does  not  include,  nor  confer  the 
power  to  tear  down  and  destroy  such  building,  although  he  may 
erect  a  better  or  more  expensive  structure  in  the  place  thereof. 
It  simply  confers  the  power  to  make  alterations  in  a  thing  existing 
and  to  continue  to  exist,  although  it  may  be  altered  in  form.  Nor 
would  any  one  suppose,  or  understand  that  the  authority  to  make 
such  alterations  as  would  make  the  building  suitable  for  some  other 
than  the  livery  business,  whether  that  be  a  foundry  or  a  store,  the 
change  required  to  be  made  is  the  interal  and  external  arrangements 
necessary  to  effectuate  the  object,  would  imply  the  authority  to 
distroy  the  existing  building — the  thing  to  be  altered  and  not 
destroyed — and  erect  in  stead  another  and  different  structure. 
Upon  the  conceded  facts,  do  the  acts  threatened  by  the  defendant, 
constitute  waste?  To  pull  down  or  destroy  a  building  without 
authority  so  to  do  by  the  tenant,  is  waste.  Wood's  Landlord  and 
Tenant,  sec.  420,  and  notes.  The  plaintiff  as  landlord  has  a  right 
to  have  the  identity  of  his  building  preserved,  whatever  change  or 
modifications  may  be  affected  by  the  alterations  in  its  physical  con- 
dition. The  defendant  is  without  authority  under  his  lease  to 
destroy  the  existing  building  and  the  acts  threatened,  if  committed 
would  constitute  waste,  whicn  equity  will  prevent  by  injunction. 

This  conclusion  renders  it  unnecessary  to  consider  some  other 
matter  discussed  at  the  argument.  It  is  our  judgment  that  the  court 
erred  in  sustaining  the  demurrer  and  dismissing  the  bill,  and  the 
decree  must  be  reversed. 


Todd  v.  Huntington. 

March  Term,  ISS4. 

AcnoiT  FOR  Work  axd  Labor— Covtract  Price— Quantum^  Meruit.— Where  work- 
l-ib»r  and  materials  are  don*»  anil  furnished  in  pursuance  of  a  special  contract,  and  9ub*<tan- 
tiaily  as  sy>ecified  therein,  the  contractor  U  entitled  to  recover  on  a  quantum  meruit  the  rea, 
fafjiuble  value  of  the  same,  uot  exceeding  the  contract  price. 

Appeal  from  a  judgment  of  the  circuit  court,  entered  in  favor  of 
the  plaintiflF-     The  opinion  states  the  facts. 

Bt  the  Court,  Lord,  J.  The  appellant  presents  but  one  ques- 
tion for  our  decision.  It  is  involved  in  the  giving  and  refusing  an 
instruction.     The  action  was  brought  upon  an  express  contract  for 


332  "West  Coast  Repobteb.  [Sup.Ct.Or. 

tlie  construction  of  certain  buildings,  and  also  for  the  same  work 
upon  quantum  meruit. 

By  election  the  trial  proceeded  upon  quarUum  meruit.  The  bill 
of  exceptions  shows  that  there  was  evidence  tending  to  prove  that 
the  work,  labor  and  materials  were  rendered  and  furnished,  and 
were  reasonably  worth  the  amount  alleged  in  the  complaint.  That 
the  work,  labor  and  materials  were  rendered  and  furnished  under 
an  express  contract  to  complete  certain  buildings  for  the  appellant, 
and  that  the  same  were  completed,  except  that  there  was  evidence 
tending  to  shotv  that  the  work  was  in  some  respects  unskillfnlly 
done,  and  that  there  was  some  unauthorized  deviations  from  the 
contract,  but  there  was  evidence  also  tending  to  show 
that  the  appellant  had  authorized  and  directed  the  change  in  the 
work  from  the  contract.  The  appellant  occupied  the  buildings. 
The  contention  of  the  appellant  is  that  the  respondent  cannot 
recover  on  the  quantum  meruit,  and  if  at  all  he  must  recover  on  the 
contract.  The  court  instructed  the  jury  that  if  the  work,  labor  and 
materials  were  rendered  and  furnished,  substantially  as  specified  in 
the  contract,  then  the  respondent  would  be  entitled  to  recover  the 
reasonable  value  of  the  same,  not  exceeding  the  contract  price. 
That  the  adjustment  of  the  rights  of  parties  to  contracts,  upon  facts 
analagous  to  this  case  has  been  a  troubelsome  question,  and  the  sab- 

J'ect  of  much  judicial  examination  and  controversy,  will  be  admitted. 
But  we  think  the  principle  was  virtually  decided  in  the  case  of  Steep- 
les V.  Newton,  7  Or.,  110,  in  which  the  court,  after  further  examina- 
tion and  reflection,  adopted  the  rule  as  announced  in  Tribons  v. 
Strowbridge,  7  Or.,  156.  In  that  case  it  was  said  that  **  when  one 
performs  services  for  another  on  a  special  contract,  and  for  any 
reason  except  a  voluntary  abandonment  fails  to  fully  comply  with 
his  contract,  and  such  compliance  becomes  impracticable  and  the 
service  has  been  of  value  to  him  for  whom  it  was  rendered,  he  may 
recover  for  such  services  iijs  reasonable  value,  after  deducting  there- 
from any  damages  the  party  for  whom  the  service  was  performed  was 
sustained  by  reason  of  such  failure." 

But  a  leading  case,  and  one  near  in  point  to  the  question  here  in 
controversy  is  Hayard  v.  Leonard,  7  Pick.,  181;  19  Am.  Dec,  26S 
and  notes.  See  also  26  Am.  Dec,  713  and  notes;  Cutter  v.  Powell, 
Smith's  Leading  Oases,  vol.  2,  49;  Field  on  Damages,  326  et  seq. 

There  was  no  error  in  the  instructions,  and  the  judgment  is 
affirmed. 


Sap.  Ct.  Or.]  O'Leaby  v.  Fabgher,  333 


O'Leaby  v.  FabgheIi. 

March  Term,  IS84. 

Report  of  Referee  in  Equity  Cvse— Eppectt  of  Appeal.— Whatever  effect  tHc  report 
of  a  referee  in  a  suit  in  equity  has  on  the  trial  in  the  lower  court,  it  cannot  be  treated  as  a 
special  verdict  upon  the  facts  at  the  trial  on  appeal.  Such  report  will  not  be  disturbed  on 
ar»|)eal  unl<»3  in  conflict  with  the  preponderance  of  evidence,  nor  will  a  decree  entered 
tberton  be  reversed  unless  error  affirmatively  appears. 

As  Eqcitv  Case  w  to  be  Re-tried  in  the  Appellate  Court  upon  every  issue  both  of 
law  and  fact  not  waived  in  the  lower  court,  without  rej,'ard  to  the  results  of  the  previous 
trial,  whether  had  altogether  before  the  court  or  partly  before  a  referee. 

£ijh>bt  of  Referee  and  Decree  Modified  after  a  review  of  the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wasco  county, 
entered  in  favor  of  tlie  plaintiff.     The  opinion  states  the  facts. 

fltfl  dk  JUaySy  for  the  appellant. 

Z.  i.  McArthuT^  and  J,  (7.  Morelatid^  for  the  respondent. 

By  the  Coijbt,  Watson,  C.  J.  The  decree  appealed  from  was 
entered  upon  the  report  of  a  referee,  as  modified  hy  the  court. 

The  appellant  contends,  upon  the  authority  of  Fahie  v.  Lindsay, 
8  Or.  474,  that  the  lower  court  was  not  justified  in  modifying  the 
referee's  report,  that  such  report,  as  to  the  facts,  had  the  force  of  a 
special  veraict  under  sees.  226  and  397  of  the  code,  on  the  motion 
to  set  aside,  and  that  some  effect  must  be  accorded  it  on  the  trial  in 
this  court.  But  whatever  effect  such  a  report  in  a  suit  in  equity 
should  be  held  to  possess  on  the  trial  in  the  lower  court  we  are 
satisfied  that  it  cannot  be  treated  as  a  special  verdict  upon  the  facts 
at  the  trial  of  the  cause  on  appeal  to  this  court. 

To  do  so  would  violate  the  positive  requirement  of  section  533  of 
the  code  that  "  upon  an  appeal  from  a  decree  given  in  any  court  the 
suit  shall  be  triea  anew  upon  the  transcript  and  evidence  accompa^ 
Djingit."  The  determination  of  facts  by  the  referee  is  simply  a 
part  of  the  trial  in  the  lower  court,  and  it  is  impossible  to  regard  it 
as  any  element  of  the  new  trial  in  the  appellate  court  which  the 
statute  has  provided  for.  The  appellate  court  will  not  disturb  the 
finding  of  a  referee  which  is  not  in  conflict  with  the  preponderance 
of  evidence  nor  will  it  reverse  a  decree  of  the  lower  court  unless 
error  is  made  to  appear  affirmatively;  but  the  presumption  of  regu- 
larity in  support  of  the  proceedings  of  the  inferior  tribunal  extends 
no  further.  And,  we  think,  the  language  of  the  court  in  the  case 
referred  to  that  a  decree  in  a  suit  in  equity  based  upon  a  referee's 
report  will  not  be  reversed  in  the  appellate  court  **  unless  the  find- 
ings of  the  referee  are  clearly  against  the  weight  of  testimony,"  is- 
much  stronger  than  the  provisions  of  our  code  for  appeals  in  equity 
cases  will  warrant. 

In  our  view  of  the  statute  an  equity  case  is  to  be  tried  over  again 
in  the  appellate  court  upon  every  issue  both  of  law  and  fact  not. 
waived  in  the  lower  court,  and  without  regard  to  the  result  of  the- 

Erevious  trial,  whether  had  altogether  before  the  court  or  partly 
efore  a  referee. 

Ho.  81.«-2. 
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As  to  the  facts  established  by  the  proofs  in  the  case  our  conclu- 
sion differs  from  that  of  the  lower  court  in  one  particular  only. 

"We  think  it  appears  quite  plainly  that  the  appellant  was  to  pay 
one  half  of  the  first  year  s  interest  on  the  Gray  note,  amounting  to 
one  hundred  and  eighty  dollars.  His  written  agreement  with  Cronin, 
the  former  jmrtner  of  the  respondent,  shows  this  upon  its  face.  And 
besides  no  reasonable  explanation  of  the  transaction  is  possible 
upon  the  opposite  theory.  The  respondent,  O'Leary,  and  Cronin 
had  been  partners  in  raising  sheep  and  owned  quite  a  large  flock 
together. 

The  appellant  Fargher  bought  Cronin's  interest,  and  in  considera- 
tion thereof  agreed  with  Cronin  to  assume  jointly  with  O'Leary  cer- 
tain debts  against  the  old  firm. 

The  Gray  note  was  due  from  O'Leary  and  Cronin.  The  written 
agreement  between  Fargher  and  Cronin  recites  that  the  payment  of 
this  note  with  interest  thereon  is  assumed  by  Fargher  jointly  with 
O'Leary  as  part  of  the  consideration.  And  it  appears  from  all  the 
facts  and  circumstances  in  proof  that  Cronin  was  to  be  relieved 
entirely  from  further  liability  on  account  of  the  debts  of  the  old 
partnership,  in  consideration  of  his  transfer  of  his  interest  in  the 
property  and  business  to  Fargher.  Cronin  was  liable  for  one  half 
of  the  first  year's  interest  on  said  note  and  it  is  not  to  be  credited 
without  clear  proof  of  the  fact  that  O'Leary  released  him  from  his 
obligation  to  pay  his  share  of  it  without  some  arrangement  with 
Fargher  to  step  into  his  place  and  become  liable  for  his  share  of  the 
debt. 

Ko  consideration  for  O'Leary's  assumption  of  Cronin's  share  of 
this  debt  is  shown,  nor  has  any  reason  been  given  why  he  should 
have  been  willing  to  release  Cronin  without  making  Fargher  hahle 
in  his  stead. 

W'e  think  Fargher  must  be  held,  therefore,  to  have  assumed  Cro- 
nin's share  of  this  indebtedness.  The  matter  of  fact  wath  respect 
to  which  we  differ  with  the  lower  court  is  the  amount  due  Fargher 
on  the  Vogt  and  Collenburg  bill  against  the  firm  of  O'Leary  and 
Fargher,  w^hich  the  latter  paid.  The  referee  allowed  the  full  amount, 
three  hundred  and  thirteen  dollars  and  seventy-five  cents;  but  on 
motion  to  set  the  report  aside  in  the  court  below,  this  amount  was 
reduced  to  two  hundred  and  seventy-six  dollars  and  eighty-six  cents. 
There  is  some  evidence  of  the  appellant  sustaining  this  claim  on  his 

Eart  to  the  full  amount  allowed  by  the  referee,  while  upon  the  other 
and  our  attention  has  not  been  directed  to  any  countervailing  proof, 
and  we  have  been  wholly  unable  to  discover  any  in  the  evidence 
accompanying  the  transcript.  With  this  view  of  the  proofs  appli- 
cable to  this  item,  we  are  compelled  to  reverse  the  finding  of  the 
lower  court  as  to  its  amount,  and  give  the  appellant  the  same  credit 
that  was  allowed  by  the  referee. 

We  do  not  think,  however,  that  the  statement  of  the  account  in 
the  decree  appealed  from  is  altogether  accurate  in  some  other 
respects.     The  payment  of  one  hundred  and  eighty  dollars  by  the 
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respondent,  being  the  first  year's  interest  on  the  Gray  note,  only 
entitled  him  to  a  credit  with  the  partnership  for  that  amount,  and 
pave  the  appellant  the  same  credit  that  was  allowed  by  the  referee. 
We  do  not  tnink,  however,  that  the  statement  of  the  account  in  the 
decree  appealed  from  is  altogether  accurate  in  some  other  respects. 

The  payment  of  one  hundred  and  eighty  dollars  by  the  respondent, 
beiug  the  first  year's  interest  on  the  Gray  note,  only  entitled  him  to 
a  credit  with  the  partnership  for  that  amount,  and  he  should  not  be 
credited  with  it  as  an  individual  demand  against  the  appellant. 

And  while  the  Max  Vogt  &  Co.  note,  dated  December  6, 1879,  for 
seven  hundred  and  eighty-eight  dollars,  did  include  both  a  debt  due 
from  the  partnership  of  five  hundred  and  thirty-seven  dollars,  and  an 
individual  debt  of  O'Leary's  of  two  hundred  and  fifty-one  dollars,  it 
seems  to  us  that  it  must  be  treated  as  a  partnership  note  as  to  the 
amount  due  from  the  firm,  and  Fargher  s  individual  account  with 
O'Leary  credited  with  the  amount  of  the  latter's  personal  indebted- 
ness included  therein  and  paid  by  Fargher.  We  also  credit  Fargher's 
individual  account  with  O'Leary  with  the  twenty  dollars  loaned  by 
Lim  to  the  latter.    With  these  changes  the  account  stands  as  follows : 

Balance  on  individual  account  due  Fargher $    (38  69 

O'Leary's  net  credit  with  partnership 391  37 

Fargher's  net  credit  amount  paid  to  Peter  Eicht. 613  00 

Amount  paid  for  partnership  on  Max  Vogt  &  Go.'s  note. . .  639  31 
Bulance  on  all  other  accounts  with  the  firm 682  77 

Total .11,835  08 

Deducting  O'Leary's  credit  with  the  firm,  and  adding  Fargher's 
individual  demand  against  O'Leary  to  one-half  the  remainder,  p:ives 
seven  hundred  and  ninety  dollars  and  fifty-four  cents  as  the  amount 
for  which  the  appellant  Fargher  is  entitled  to  foreclose  his  chattel 
mortgage. 

We  are  satisfied  that  the  court  below  did  not  abuse  its  discretion 
in  directing  each  party  to  pay  his  own  costs.  It  is  not  probable 
that  any  settlement  of  their  accounts  could  have  been  effected  with- 
out resorting  to  a  suit  in  equity,  and  the  case  presents  questions 
both  of  law  and  fact  of  such  difficulty  as  rendered  a  suit  for  an 
axlJDstment  of  differences  between  them  by  no  means  improper  or 
onreasonable. 

The  fact  that  a  balance  was  ascertained  in  favor  of  the  defendant 
after  an  examination  by  the  court,  or  that  the  respondent  failed  to 
establish  a  large  portion  of  his  account,  neither  separately  nor 
together  were  sufficient  to  deprive  the  trial  court  of  its  discretion 
under  such  circumstances. 

And  so  well  satisfied  are  we  of  the  propriety  of  the  order  of  the 
lower  court  requiring  each  party  to  pay  his  own  costs  that  we  shall 
make  the  same  disposition  of  the  matter  upon  the  appeal. 

The  decree  is  modified  in  the  particulars  above  specified,  and  in 
all  other  respects  affirmed. 

And  each  party  will  pay  his  own  costs  in  this  court. 
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"Wilson  et  al.  r.  Shiveley. 

March  Term,  I8S4> 

Tide  Lands— Gradual  Submeroino  or  AccRErroN.— When  land  is  submerged  by  the 
graclual  advance  of  the  sea,  the  sovereign  acquires  the  title  to  the  part  thereby  covered  with 
water ;  conversly  the  riparian  owner  is  entitled  to  whatever  is  gained  from  the  sea  by  allu* 
yian  dereliction. 

Tide  Lands  Belong  to  the  State,  as  sovereign,  and  it  has  the  absolate  right  to  dispose 
of  them. 

Tide  Lands— Abutting  Owner— Right  to  Purchase.— Under  the  act  of  1872,  and  the 
acts  amendatory  thereof,  the  abutting  owner  on  tide  lands,  or  his  grantee,  has  the  tight  to 
purchase  such  tide  lands. 

Appeal  from  a  judgment  of  the  circuit  court  for  Olatsop  connty, 
entered  in  favor  of  the  plaintiffs.     The  opinion  states  the  facts. 

Fred,  B,  Strong,  for  the  appellant. 
Sidney  Dell,  for  the  respondent. 

By  the  Court,  Lord,  J.  This  is  a  suit  to  have  decreed  the  legal 
title  held  by  the  defendant,  Shiveley,  to  block  eleven  in  the  city  of 
Astoria,  to  be  in  the  plaintifis — to  have  the  state  patent  to  block  one 
hundred  and  thirty-nine,  which  is  tide  land,  and  alleged  to  have 
been  procured  by  fraudulent  representations,  from  the  state  by  the 
said  Shiveley,  cancelled  and  annulled,  and  to  compel  a  conveyance  of 
the  title  held  under  the  patent  of  the  defendant,  Shiveley,  to  the 
plaintiffs.  Substantially,  the  facts  are,  that  in  1B44,  the 
defendant  Shiveley  surveyed  and  laid  out  the  town  of  Astoria,  in 
which  block  eleven  is  included.  At  that  time  the  land  claim  upon 
which  the  said  town  of  Astoria  was  laid  out,  was  in  the  joint 
occupancy  of  said  Shiveley  and  one  Welch.  In  April,  1845,  the 
said  Welch  executed  to  defendant  Shiveley,  a  power  of  attorney  to 
bargain  and  sell  any  lot  or  lots  owned  by  the  said  Welch  and 
Shiveley  jointly  in  the  town  of  Astoria,  and  that  pursuant  to  said 
power  of  attorney,  the  said  Shiveley  did  for  himself  and  as  attorney 
in  fact  for  the  said  Welch  on  the  third  day  of  June,  18-46,  execute 
to  one  General  John  Wilson,  a  deed  of  conveyance  to  said  block 
eleven.  On  the  twenty-fourth  day  of  January,  1866,  a  patent  from 
the  United  States  was  issued  for  all  of  said  lands  so  originally  and 
jointly  occupied  and  possessed  by  the  said  Shiveley  and  Welch,  to 
the  said  Shiveley,  and  Susan  his  wife,  the  west  half  thereof  embrac- 
ing said  block  eleven,  being  set  off  in  said  patent  to  the  said  Susan 
Shiveley.  That  on  the  seventh  day  of  March,  1871,  the  said 
Shiveley,  and  Susan  his  wife,  conveyed  said  block  eleven  to  one 
Milton  Elliott  for  a  division  and  settlement,  and  on  March  8,  1^71, 
the  said  Elliott  conveyed  said  block  eleven  to  John  M.  Shiveley, 
whereby  it  is  claimed  that  the  title  to  said  block  enured  to  the  bene- 
fit of  the  said  John  Wilson.  Subsequently  Wilson  died  and  the 
plaintiffs  are  his  heirs.  Block  eleven  is  situated  on  the  banks  of 
the  Columbia  river,  and  block  one  hundred  and  thirty-nine,  which 
is  tide  land,  lies  immediately  in  front  of  it.  It  is  alleged  that  the 
said  block  eleven  abuts  and  fronts  upon  the  shore  of  said  river,  at 
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orcliaarj'  liigh  tiiloR,  and  extenrls  tho  wholo  width  of  the  tide  land 
embraced  in  block  one  hundred  and  thirty- nine,  that  the  said 
Shiveley,  well  knowing  the  title  of  the  said  John  Wilson  in  block 
oloren,  and  without  any  notice  as  required  by  law,  to  him,  in  May, 
1S7C,  made  application  to  the  board  of  school  land  commissioners 
for  the  purchase  of  said  tide  lands  in  front  of  block  eleven,  in  which 
is  included  block  one  hundred  and  thirty-nine,  and  in  which  he 
fraudulently  concealed  the  fact  of  the  title  and  ownership  of  the  said 
Wilson,  and  by  means  of  fraudulent  suggestion  of  title  in  himself 
ami  fraudulent  concealment  of  the  title  of  said  Wilson,  procured  to 
be  issued  to  him  the  state  patent  to  the  said  tide  land  included  in 
block  one  hundred  and  thirty-nine,  wherefore  the  plaintiffs  claim 
that  said  patent  to  said  tide  land  ought  to  be  cancelled  and  annulled 
auil  the  fee  decreed  to  be  in  plaintiffs. 

The  defense  is  that  on  June  3,  1846,  and  at  the  date  of  the 
United  States'  patent,  said  block  was  entirely  above  ordinary  high 
\vater  mark  of  the  Columbia  river;  that  between  block  eleven  and 
the  tide  land  of  the  river  there  were  other  lands  owned  by  the 
defendant  and  his  wife,  and  that  since  June  3,  1846,  and  since  the 
United  States'  patent,  the  waters  of  the  Columbia  have  been  grad- 
ually encroaching  upon  the  hi{^h  land  forming  the  bank  of  the  Colum- 
bia in  that  portion  of  Astoria  m  which  block  one  hundred  and  thirty- 
nine  is  situated,  and  ordinary  high  tide  has  moved  south  and  nearer 
block  eleven  than  it  was  in  1846  and  1866.  Whether  there  existed 
a  strip  of  land  in  front  of  block  eleven  as  alleged  and  claimed,  the 
eTidence  is  by  no  means  clear  or  satisfactory.  If  for  the  purjioses 
of  this  case,  its  existance  shall  be  conceded,  the  evidence  shows 
that  the  advance  of  high  water  mark  has  brought  it  within  the  ebb 
and  flow  of  the  tide.  When  land  is  submerged  by  the  gradual 
advance  of  the  sea,  the  sovereign  acquires  the  title  to  tlie  part 
thereby  covered  with  water. 

In  the  matter  of  Hull  and  Selby  Railroad  Company,  5  M.  and  W., 
327,  the  doctrine  is  laid  down  that  **if  the  sea,  or  an  arm  of  the 
sea,  by  gradual  and  imperceptible  progress  encroach  upon  the  laud 
of  the  subject,  the  land  thereby  covered  with  water  belongs  to  the 
crown."  There  is  in  all  such  cases  where  land  is  thus  situated  and 
contiguous  to  the  sea,  as  the  court  say  in  Trustees,  etc. ,  Town  East 
Hampton  v.  Kirke,  84  N.  Y.,  218,  the  possibility  of  gain  or  loss,  to 
Tfhich  all  riparian  owners  are  subject. 

They  would  be  entitled  to  whatever  should  be  gained  from  the  sea 
bj  alluvial  dereliction,  and  their  title  was  liable  to  be  lost  by  the 
advance  of  high  water  mark,  so  as  to  bring  the  strip  reserved  within 
tlie  ebb  and  flow  of  the  tide. 

So  too  in  Mulry  v.  Norton,  29  Hun.  660,  tlie  court  say:  **  when 
Imd  is  overflowed  and  the  advance  of  the  sea  is  so  sIonv  and  gradual 
that  its  progress  is  imperceptible,  the  soverign  acquires  the  title  to 
the  part  of  the  shore  submerged."  So  that  if  it  be  conceded  that 
there  was  a  strip  of  land  intervening  originally  as  claimed,  it  is  clear 
from  the  evidence  that  the  title  to  it  has  been  lost  by  the  gradual 
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encroachment  of  the  sea  submerging  it.  The  state  as  sovereign  owned 
the  tide  lands  and  had  the  absolute  right  to  dispose  of  them. 

By  virtue  of  the  act  of  1872  and  those  amendatory  thereof,  the 
owner  or  owners  of  any  land  abutting  or  fronting  upon  or  bounded 
by  the  shore  of  the  Pacific  ocean,  or  of  any  bay,  harbor  or  inlet  of 
the  same,  and  rivers  and  their  bays  in  which  the  tide  ebbs  and  flows, 
within  this  state,  were  given  the  right  to  purchase  all  the  tide  lands 
belonging  to  the  state  in  front  of  the  lands  so  owned,  within  a  cer- 
tain time,  and  upon  conditions  therein  named:  See  Session  Laws 
1872,  p.  179;  Id.,  1874,  p.  77;  Id,  1876,  p.  70. 

In  consideratiion  of  the  fact  that  the  people  had  acted  upon  the 
aupposition  that  prior  to  1872,  the  bank  owner  was  the  owner  of  the 
tide  land,  it  was  provided  in  such  cases  where  the  bank  owner  Lad 
actually  sold  the  tide  land,  then  the  purchaser  of  the  tide  land  from  the 
bank  owner,  or  a  previous  bank  owner,  should  have  the  right  to  pur- 
chase from  the  state:  De  Force  v.  Welch,  10  Or.,  507.  Bat  the 
case  at  "bar  presents  no  such  question ,  as  there  was  no  such  sale. 
The  act  gives  the  right  to  purchase  to  the  abutting  owner  or  owners, 
and  if  block  eleven  did  abut  on  this  tide  land  in  question,  then  the 
plaintiffs  under  the  terms  of  the  act  are  entitled  to  purchase  as  such 
abutting  owners.  Without  entering  into  detail,  it  is  sufficient  to 
say  that  a  careful  examination  of  the  facts  has  satisfied  us  that  block 
eleven  was  the  abutting  block  to  the  tide  land  in  dispute,  for  which 
the  defendant  has  obtained  the  patent.  And  our  view  in  this  re- 
gard is  strengthened  by  the  fact,  that  the  defendant  founded  his 
application  for  this  tide  land  as  appurtenant  to  block  eleven  and 
obtained  the  patent  upon  this  representation. 

The  plaintiff's  title  to  block  eleven  being  admitted  and  the  evi- 
dence satisfying  us  that  it  is  and  was  adjacent  to  the  tide  lands  in 
dispute,  we  find  no  error  in  the  decree  of  the  court  below,  and  the 
same  must  be  affirmed. 


BURBANK  V,  DODD. 
March  Term,  ISS4. 

The  Platntifp  in  ax  Execi'tion  Cannot  Maintain  an  Action  against  a  Bidder  at  a 
BherifTs  sale,  to  recover  tlie  amount  of  bis  uni)aid  bid.  The  sheriff  ODly  can  Diiuntain  satb 
action. 

Appeal  from  a  judgment  of  the  circuit  court  for  Yamhill  countv, 
entered  in  favor  of  the  plaintiff.     The  opinion  states  the  facts. 

By  the  Court.  No  action  can  be  maintained  by  the  plaintiff  in  an 
execution  to  recover  from  a  bidder  at  a  sheriff's  sale  thereunder  tlio 
amount  bid  by  him,  but  not  paid  over  to  such  officer;  the  sheriff 
only  can  maintain  such  an  action:  Adams  v.  Adams,  4  Watts,  ICO; 
Gaskell  v.  Morris,  7  W.  and  S.,  32.  This  principle  is  decisive  of  the 
case  at  bar.  Judgment  reversed  with  instructions  to  dismiss  the 
action. 
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T£n  v.  ah  Ho  et  al. 

Mardh  Term,  ISS4. 

The  Loan  of  Monet  to  one  Person  at  the  Joint  Request  of  sucli  person  and  another, 
is  a  sufficient  consideration  for  the  joint  promise  of  both  to  repay  it: 

Appeal  from  a.  judgment  of  the  circuit  court,  entered  in  favor  of 
the  plaintiff.     The  opinion  states  the  facts. 

By  the  Court,  Watson,  C.  J.  The  loan  of  money  to  one  person  at 
the  joint  request  of  such  person  and  another  constitute  a  sufEcient 
consideration  for  the  joint  promise  of  both  to  repay  it. 

This  is  the  only  question  presented  by  the  record  in  the  case 
which  is  necessary  to  notice,  and  as  the  ruling  of  the  circuit  court 
was  in  accordance  with  the  principle  here  announced,  its  judgment 
is  affirmed. 


McDaniel  £t  al.,  Adm'r  &c.  v.  Marohbanss. 

Afarch  Terrn^  I8S4. 

Note  Obtained  bt  Fraud — Assignment.— The  note,  which  it  is  the  object  of  this  suit  to 
hare  delivered  up  and  cancelled,  held  to  have  been  obtained  through  fraud,  of  which  the 
defendant  had  notice  before  it  was  assigned  to  him. 

Appeal  from  a  judgment  of  the  circuit  court  for  Marion  county, 
entered  in  favor  of  the  plaintiffs.     The  opinion  states  the  facts. 

By  the  Court,  Watson,  0.  J.  I  am  fully  satisfied  upon  a  thorough 
examination  of  the  evidence  in  this  case,  not  only  that  the  note 
which  it  is  the  object  of  the  suit  to  have  declared  void  for  fraud  in 
its  procurement,  and  delivered  up  for  cancellation,  was  in  fact  ob- 
tained from  its  makers,  Wesley  and  Margaret  Howell,  by  James  T. 
Swartz,  the  payee,  through  fraud  and  deception  of  the  grossest 
character,  but  that  J.  H.  Marchbanks,  the  appellant  here,  accepted 
it  as  collateral  security  for  the  payment  of  his  own  demand  against 
Swartz  with  ample  knowledge  of  the  facts  in  regard  to  it. 

The  note  was  for  three  thousand  dollars,  the  consideration  of 
which  was  the  conveyance  by  Swartz  to  Howell,  of  an  interest  in 
a  patent  for  a  gate  improvement  which  the  former  induced  the 
latter  by  various  false  representations  as  to  its  great  value  and 
as  to  what  it  could  be  sold  for,  and  by  exhibiting  certain 
writings  purporting  to  be  letters  from  his  partner,  a  Mr.  Bar- 
timus,  telling  him  he  could  get  sixteen  thousand  dollars  for 
the  patent  for  the  state  of  Oregon  alone,  and  especially  by  repre- 
senting that  he  had  already  sold  the  patent  for  Montana  territory. 

The  patent  was  in  fact  valueless,  and  the  representations  made 
hy  Swartz  false  and  fraudulent  beyond  all  question.  And  the  posi- 
tion occupied  by  Marchbanks,  his  opportunities  for  knowing  tho 
character  of  the  transaction,  his  close  connection  and  intimate 
acquaintance  with  Swartz  throughout  the  period  from  the  execution 
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of  the  note  on  November  27,  1882,  until  he  accepted  it  as  collateral 
security  for  two  hundred  and  six  dollars  and  fifty  cents, 
principally  a  livery  stable  bill,  December  1,  1882,  during  which 
time  he  is  shown  to  have  had  actual  knowledge  that  Swartz  was  trying 
to  dispose  of  the  note  and  could  not,  because  Howell  had  made 
known  his  objections  and  declared  he  would  not  pay  it,  and  among 
other  circumstances  not  necessary  to  *kiotice  in  detail,  taken  alto- 
gether, amount  to  the  most  convincing  and  satisfactory  proof  to  mj 
mind  that  he  was  fully  cognizant  of  the  whole  matter  when  he 
accepted  the  note  as  collateral,  and  ought  not  to  be  permitted  to 
derive  any  benefit  from  it  in  this  suit.  There  is  no  issue  in  the 
case  as  to  whether  Marchbanks,  after  obtaining  possession  of  the 
note  as  collateral  security  for  his  demand  against  Swartz  already 
due,  acquired  any  additional  right  to  retain  it  as  such  security  by 
agreement  with  the  makers,  and  I  shall  not  consider  the  evidence 
in  that  view,  nor  express  any  opinion  upon  the  sufficiency  of  such 
an  agreement  in  law. 

In  this  view  of  the  effect  of  the  testimony  in  this  case,  the  decree 
of  the  lower  court  was  indisputably  correct*  It  is  therefore 
affirmed. 

Lord,  J.,  concurred. 


Yabneerg  v.  Watson. 

March  Term,  1884> 

An  Inchoate  Hull  is  not  a  Vessel  within  the  meaning  of  section  773  of  the  Oregon  Code, 
80  as  to  require  the  sale  or  transfer  thereof  to  be  in  writing. 

Appeal  from  a  judgment  of  the  circuit  court,  entered  in  favor  of 
the  plaintiff.     The  opinion  states  the  facts. 

By  the  Court,  Lord,  J.  This  was  an  action  to  recover  for  labor 
and  services  alleged  to  have  been  performed  by  the  plaintiff  at  the 
request  of  the  defendant  in  attending  to  and  superintending  the 
construction  of  a  certain  boat  afterwards  known  as  the  steamboat 
**Ona."  The  answer  denies  the  allegations  of  the  complaint  and 
sets  up  affirmatively  that  the  labor  and  services  declared  for  were 
performed  at  plaintiff's  own  instance  and  with  one  Joseph  J.  Bell,  as 
owners  of  said  boat  afterwards  called  the  **Ona,"  upon  which  issue 
waa  joined,  trial  had,  and  judgment  in  favor  ot  the  plaintiff.  By 
the  bill  of  exceptions  there  was  evidence  tending  to  show  that  on 
the  seventh  day  of  June,  1882,  the  defendant  by  an  oral  agreement 
sold  to  the  plaintiff  and  Joseph  J.  Bell,  the  hull  of  a  vessel  wbich 
had  not  at  that  time  been  enrolled  as  a  vessel,  and  that  the  plaintiff 
and  said  Bell,  acting  on  their  own  acount  as  owners  under  such  sale 
and  purchase,  proceeded  to  fit  up  and  convert  the  said  hull  into  a 
steam  schooner  (propeller)  which  was  afterwards  enrolled  in  tbe 
custom  house  as  a  vessel  under  the  name  of  **Ona, "  and  that  tlio 
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work  and  labor  declared  for  is  the  same  work  and  labor  performed 
by  plain tijBf  in  converting  and  fitting  up  said  hull  as  aforesaid.  It 
furtoer  appears,  by  reason  of  financial  embarrassment,  but  before 
ioTolved,  the  plaintiff  was  unable  to  take  the  record  title  to  the  ves- 
sel by  enrollment  and  the  title  was  taken  two-thirds  to  Joseph  J. 
Bell  and  one-third  to  the  defendant.  This  was  effected  by  the 
l^laintiff  transferring  his  interest  to  the  said  Bell,  and  by  Bell  to 
the  defendant.  The  error  as  assigned  is  to  that  portion  of  the 
charge  in  which  the  court  said:  "That  the  sale  of  a  vessel  was  re- 
quired to  be  in  writing,  and  that  they  must  find  there  was  such  writ- 
ii'g,  otherwise  there  could  have  been  no  sale  of  the  vessel  in  question 
and  the  plaintiff  would  be  entitled  to  recover  the  reasonable  value 
of  his  services  in  fitting  it  up."  The  only  question  argued  and  pre- 
sented by  this  record  is,  whether  the  boat  or  property  transferred 
at  the  date  of  the  oral  agreement  and  transfer  was  a  vessel  within 
the  meaning  of  section  773,  Or.  code,  which  provides  that:  "A  sale 
or  transfer  of  a  vessel  is  not  valid  unless  it  is  in  writing  and  signed 
by  the  party  making  the  transfer."  It  is  conceded  that  if  the  work 
alleged  to  have  been  done  by  the  plaintiff  was  upon  his  own,  and 
not  upon  the  defendant's  property,  he  would  not  be  entitled  to  re- 
cover. But  the  defendant  contends  that  the  provision  of  the  law 
above  cited  only  applies  to  a  vessel,  and  not  to  some  incom])lete 
portion  thereof  as  a  hull  or  other  part  requiring  construction  of  ad- 
ditional parts  before  it  can  properly  be  denominated  or  become  a 
vessel,  and  consequently  it  was  error  in  the  court  to  assume  iu  its 
charge  that  the  facts  as  disclosed  by  the  record  brought  the  caso 
within  the  meaning  of  this  provision  of  the  law  by  instructing  the 
jury  that  they  must  find  that  there  was  a  writing,  otherwise  there 
could  have  been  no  sale,  and  thereby  fixing  defendant's  liability. 

It  will  not  be  questioned,  if,  upon  the  facts,  the  property  was  sold 
and  delivered,  and  at  the  time  of  such  sale  and  transfer,  it  was  not 
a  Tessel,  that  any  writing  was  required  to  make  such  a  transaction 
valid,  or  make  proper  proof  of  that  fact. 

The  term  vessel,  in  its  broadest  sense,  includes  a  variety  of  things 
obviously  not  intended  to  be  included  in  the  provisioDs  of  this  law: 
Webster's  Diet.  "  vessel";  Kingsley  v.  Parker,  34  111.,  484.  It  has 
been  defined  to  be  any  '*  structure  made  to  float  upon  the  water  for 
the  purpose  of  commerce  or  war,  whether  impelled  by  wind,  steam 
or  oars :"  Webster's  Diet,  ^'vessel";  Chaffer  v.  Lewelling»  27  La.  An., 
CIl;  The  Eliza  Ladd,  3  Saw.,  522.  It  must  be  a  vehicle,  suitable, 
at  least,  to  carry  men  or  goods  upon  water  by  whatever  means  pro- 
pelled. Hence  it  has  been  held  that  a  canal  boat  is  a  **  vessel"  within 
the  meaning  of  a  statute  providing  for  the  collection  of  demands 
acrunst  ships  and  vessels:  Fralis  v.  Bells,  13  Hun.,  633;  Crawford  v. 
Collins,  45"Barb.,  269;  King  v.  Greenwny,  71  N.  Y.,  413.  But  a  boat 
in  an  unfinished  state,  and  wholly  unfit  for  the  carriage  of  men  or 
pods  on  water,  or  for  any  purpose  for  which  any  vehiclo  is  intended, 
i^  not  a  vessel:  Commonwealth  v.  Francis,  Thach,  C.  C  ,  240.  And 
in  Northup  v.  The  Pilot,  6  Or.,  298,  the  court  say :  '  *Tho  hull  of  a  boat, 
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witliont  the  other  parts  necessary  to  its  use,  is  not  a  boat  within  the 
meaning  of  the  statute,  to  which  the  lien  created  by  the  statate 
could  attach."  Again:  **Ifc  must  bo  a  boat  or  vessel  used  in  navigat- 
ing the  waters  of  the  state,  and  evidently  must  be  such  a  boat  as  is 
complete  and  capable  of  being  used  in  the  business  of  carrying 
freight  or  passengers,  and  one  which  would  be  subject  to  commer- 
cial regulations*" 

U))on  the  facts  as  presented  by  the  record,  we  think  the  instruc- 
tion was  error. 

It  assumes  that  the  facts  show  that  the  property  transferred  was 
a  vessel,  which  it  was  the  province  of  the  jury  to  determine. 

The  only  duty  of  the  court  in  the  premises  was  to  instruct  the 
jury  as  to  what  was  meant  by  the  term  vessel  as  used  in  this  provi- 
sion of  the  law,  leaving  to  their  judgment  to  say  whether  it  was  a 
vessel  or  not.  As  the  case  must  be  remanded  for  a  new  trial,  wo 
have  indicated  our  construction  of  the  section. 
•  Judgment  reversed  and  a  new  trial  ordered. 


SUPREME  COURT  OF  UTAH. 
Farnsworth  et  al.  v.  Holderman  et  al. 

Filed  Jvlu  10,  ISSJL 

Pleadings  Under  Code— Construction  of.— The  allegations  of  pleadings  under  the 
code  must  be  liberally  construed,  with  a  view  to  substantial  justice  between  the  parties.  It 
is  sufficient  if  the  complaint  contain,  in  ordinary  and  concise  languau^e,  and  with  rea^oniWi^ 
certainty,  alle^'ations  of  such  constitutive  facts,  aa  will  entitle  the  plaintiff  to  prove  an  I 
maintain  his  case,  anil  jjive  the  defenlant  an  opi)ortunity  to  m'iot  and  c:)ntrov:»rt  the  same. 

Pleading  -  Contract— Performance  -  Acceptance — Waiver. — A  complaint  which  J**ts 
forth  an  fxecutory  contract  fiir  the  sale  and  djiivory  of  "abiut  nin3te?i  han  Irei  h?3l 'f 
cattle,  more  or  les^,  as  plaintiffs  were  able  to  deliver,"  coupled  with  an  allegation  seating  up 
an  acceptance  by  the  defentlante  of  "about  seventeen  hundred  and  forty-four, "in  fall  for  t"i3 
number  to  be  delivered  under  the  contract,  and  tao  pro'nisa  to  pay  for  th^sameacerUn 
sum  of  money,  and  a  failure  so  to  do,  is  sustained  by  evidence  of  a  contract  by  the  torin^  'f 
which  the  greater  number  of  cattle  were  to  be  delivered,  and  paid  for  at  a  certain  pri^e  p'r 
head  as  chussitied,  with  evidence  of  the  defendants'  acceptance  of  the  smaller  number,  ani 
promise  to  pay  therefor. 

Appeal  from  a  judgment  of  the  district  court,  entered  in  favor  of 
the  plaintiflFs.     The  opinion  states  the  facts. 

Sutherland  d:  McBride,  for  the  appellants. 
Boreman  (6  Demvj,  for  the  respondents. 

Twiss,  J.  The  plaintiffs  in  their  complaint  allege,  that  on  or  about 
the  seventh  day  of  August,  18S2,  thoy  entered  into  an  engagement 
with  the  defoudauts  whereby  they  wera  to  deliver  to  the  defemlants 
about  one  thousand  nine  hundred  head  of  cattle,  more  or  less,  as 
they  might  bo  able  to  deliver  them;  the  cattle  at  the  time  being  upon 
the  range.     That  plaintiffs  have  fully  complied  with  said  agreement. 

That  on  and  prior  to  the  twenty  sec^ond  day  of  September,  1SS2, 
the  plaintiffs  delivered  to,  and  the  defendants  received  all  the  cattle 
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agreed  by  them  to  bo  delivered,  amounting  in  all  to  about  one 
thousand  seven  hundred  and  forty-four  head,  which  were  received 
bj  the  defendants  in  full  for  the  number  to  be  by  plaintiffs  deliv- 
ered under  the  contract  or  agreement;  and  that  the  defendants,  on 
the  day  last  above  named,  agreed  to  pay  the  plaintiffs  for  the  cattle 
60  delivered  the  sum  of  thirty^two  thousand  four  hundred  and  fifteen 
dollars;  that  the  defendants  have  paid  in  payment,  or  part-payment, 
thereof  thirty  thousand  one  hundred  dollars,  and  no  more;  that  the 
defendants  now  owe  the  plaintiffs  a  balance  of  two  thousand  three 
hundred  and  fifteen  dollars  for  cattle  so  delivered. 

For  a  further  cause  of  action  the  plaintiffs  allege  an  account  stated 
between  the  plaintiffs  and  defendants,  with  a  balance  due  thereon  to 
the  plaintiffs  of  two  thousand  three  hundred  and  fifteen  dollars,  which 
the  defendants  promised  to  pay  to  the  plaintiffs;  and  that  no  part 
thereof  has  been  paid. 

The  defendants  answering  deny  specifically  each  and  every  allega- 
tion contained  in  the  complaint  pertaining  to  the  sale  or  delivery  of 
the  cattle  and  payment  thereon,  and  bv  way  of  counter-claim  allege: 
that  on  the  seventh  day  of  August,  1882,  an  agreement  in  writing 
between  the  plaintiffs  and  the  defendants  was  made,  for  the  sale  and 
'delivery  by  the  plaintiffs  to  the  defendants  of  cattle  of  different 
classes,  at  different  prices,  and  that  the  defendants  have  performed 
all  the  conditions  in  said  contract  on  their  part  to  be  performed. 
The  contract  is  as  follows : 

"This  agreement,  made  the  seventh  day  of  August,  1882,  between 
ilurdock  &  Farnsworth,  M  Beaver  City,  Utah,  parties  of  the  first 
part,  and  Holderman  &  Whitney,  of  Salt  Lake  City,  parties  of  the 
second  part,  witnesseth,  that  the  first  parties,  in  consideration  of 
the  promises  hereinafter  contained,  by  the  second  party,  hereby  sell 
and  agree  to  deliver  to  said  second  parties,  at  Cochran's  ranch,  on 
Yellow  Creek,  near  Evanston,  "Wyoming  territory,  some  time  about 
the  tenth  or  fifteenth  day  of  September,  about  nineteen  hundred 
head  of  American  cattle,  free  from  dwarfs,  cripples,  or  diseased 
animals,  to  class  in  numbers,  kinds  and  ages,  as  near  as  can  now  be 
estimated,  as  follows,  Ito  wit:  Four  hundred  and  twenty-five  steers, 
two  years  old;  two  hundred  steers,  one  year  old;  one  uundred  and 
twenty-five  heiferg,  one  year  old;  four  hundred  cows  with  their  calves; 
and  six  hundred  dry  cows  and  two-year-old  heifers.  Said  second 
parties  further  agree  to  at  once  proceed  to  gather  said  cattle  and  get 
them  started  on  the  trail  at  the  earliest  day  possible,  that  there  may 
be  no  delay  in  their  delivery  as  aforesaid,  and  drive  the  cattle  slow 
and  careful,  as  the  country  driven  over  will  permit,  to  the  place  men- 
tioned for  delivery,  said  cattle  being  branded  V  on  the  left  side. 
The  second  parties,  in  consideration  of  the  foregoing  agreement  by 
the  said  first  parties,  hereby  promise  and  agree  to  pay  the  first  par- 
ties the  following  prices  for  said  cattle  when  delivered,  to  wit;  For 
steers  three  to  five  years  old,  twenty-eight  and  one-half  dollars  each; 
for  two  year  old  steers,  twenty  dollars  each;  for  one  year  old  steers, 
fourteen  dollars  each;  for  cows  with  calves,  twenty-five  dollars  each; 
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no  cow  to  be  delivered  or  received  that  is  over  eight  years  old.  The 
said  second  parties  hereby  advance  as  part  payment  on  said  cattle 
the  sum  of  five  thousand  dollars,  the  receipt  of  which  is  hereby 
acknowledged  by  said  first  parties,  and  agree  to  pay  the  balance  ia 
full,  as  above  stated,  upon  the  delivery  of  the  cattle  aforesaid  by 
the  first  parties.  Witness  our  hands  this  seventh  day  of  August, 
A.  D.  1882. 

Signed  Murdock  &  Farnsworth. 

HOLDERMAN  &  WhITNE.." 

This  case  was  by  the  court  referred  to  E.  T.  Sprague,  Esq  ,  to 
hear  the  evidence  and  report  his  findings  of  fact  and  conclusious  of 
law,  who  reported  and  certified  to  the  court  the  following: 

FINDINGS  OF  FACT. 

**  First. — The  plaintiffs  and  defendants,  at  Salt  Lake  City,  Utah, 
on  the  seventh  day  of  August,  1882,  made  with  each  other  an  agree- 
ment in  writing,  of  which  the  following  is  a  copy  (copy  inserted, 
being  the  same  set  out  in  the  defendants'  answer,  by  way  of  coun- 
ter-claim.) 

•*  Second. — Said  agreement  was  made  under  the  following,  amoBg 
other  circumstances,  to  wit:  Plaintiffs  then  owned  a  herd  of  cattle 
of  the  classes  mentioned  in  the  agreement,  and  numbering  about* 
two  thousand  three  hundred,  scattered  upon  a  range  of  forty  or  fifty 
miles  extent,  in  Beaver  and  Millard  counties,  Utah.  In  or  near 
said  range  at  tbat  season  of  the  year,  places  where  both  water  aud 
feed  for  cattle  in  large  numbers  could  be  had  were  scarce,  and  the 
difficulties  of  gathering  said  cattle  were  increased.  Speed  in  delivery 
was  important  to  the  parties  contracting. 

"Third. — On  or  before  September  22d,  1882,  without  objection 
as  to  tbe  time  or  place  of  delivery,  plaintiffs  delivered  to  defendants 
and  defendants  accepted,  under  said  agreement,  cattle  of  the  classes, 
numbers  and  prices  following,  to  wit: 

2G8  head  of  steers,  3  to  5  years  old,  at  $28.50  each %  7,638  00 

23  head  of  bulls  and  stags  at  $17  each 391  00 

191  head  of  steers,  2  years  old,  at  820  each. . ., 3,820  00 

354  head  of  yearling  heifers  and  steers  at  $14  each 3,026  00 

563  head  of  dry  cows  at  $20  each 11,260  00 

12  cows  at  $15  each 18  H  0 

104  head  of  cows,  with  calves,  at  $25  each 4,100  OJ 

Total .832,415  00 

On  which  defendants  paid  in  all SO,1UO  00 

Balance  unpaid 8  2,315  00 

No  other  cattle  have  been  delivered  or  payments  made  under  said 
agreement. 

**  Fourth. — While  the  plaintiffs,  with  the  cattle  in  the  last  finding 
referred  to,  were  in  San  Pete  county,  about  sixty  miles  from  tbe 
aforesaid  range,  en  roiife  for  Evanston,  Wyoming,  they  delivered  to 
defendants,  at  defendants'  recjuest,  about  one  thousand  head  of  said 
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cattle,  and  informed  defendants  that  the  whole  number  of  cattle  en 
route,  including  those  then  delivered,  was  less  than  the  number 
mentioned  in  said  agreement^  and  offered,  if  defendants  then 
required  it,  at  once  to  return  and  bring  up  more  cattle.  Thereupon 
defendant  Whitney  expressed  himself  satisfied  as  to  the  number  of 
cattle  and  the  efforts  made  by  plaintiffs  in  gathering  them,  and  did 
not  require  more  to  be  brought  up. 

''Fifth. — On  September  22d,  1882,  at  an  attempted  settlement  by 
Baid  parties,  the  delivery  as  aforesaid  having  been  completed  tho 
previous  day,  defendants  first  objected  to  paying  full  contract  prices 
for  the  cattle  delivered,  and  then  first  made  a  counter-claim  for  dam- 
ages on  account  of  deficiency  in  number  of  cattle  delivered.  There 
has  never  been  an  account  stated  between  the  parties  covering  the 
matters  in  issue. 

"  Sixth. — ^At  the  time  and  place  of  delivery  the  market  values  of 
the  cattle  described  in  said  agreement  exceeded  the  prices  therein 
fixed  to  be  paid  by  the  defendants,  as  follows:  on  steers,  three  to 
five  years  old,  on  steers  t^o  years  old,  and  on  dry  cows,  such  excess 
of  market  value  over  contract  price  was  ten  dollars  per  head,  and  on 
cows  with  calves  was  fifteen  dollars  per  head.  If  defendants  at  such 
time  and  place  of  delivery  were  entitled  to  the  delivery  of  the  full 
number  as  specified  by  said  classes  in  said  agreement,  they  have  a 
valid  counter-claim  of  five  thousand  dollars,  and  interest  at  ton  per 
cent,  per  annum  from  September  22d,  1882. 

"  Seventh. — Said  agreement  was  substantially  performed  on  the 
part  of  the  plaintiffs. 

CONCLUSIONS  OF  LAW. 

"Plaintiffs  are  entitled  to  recover  of  and  from  defendants  the  sum 
of  two  thousand  three  hundred  and  fifteen  dollars,  and  interest 
thereon  at  ten  per  cent,  per  annum  from  September  22d,  1882,  to 
the  entry  of  judgment,  and  costs  of  suit,  and  to  judgment  therefor." 

"E.  T.  Sprague,  Keferee." 

The  district  court,  upon  the  motion  of  the  attorneys  for  the  plain- 
tiffs, adopted  the  findings  of  the  referee,  and  confirmed  his  report, 
and  rendered  judgment  accordingly  for  the  plaintiffs.  From  which 
jadgment  defendants  appeal  to  this  court. 

Upon  the  trial  before  the  referee  the  plaintiffs,  to  prove  the  issues 
on  their  part,  offered  in  evidence  the  written  contract  set  forth  in 
the  referee's  findings  of  fact,  bearing  date  August  7th,  1882,  the  due 
execution  of  which  was  admitted  oy  said  defendants,  but  to  the 
introduction  of  which  in  evidence  the  defendants  objected  on  the 
grounds  that  it  was  materially  variant  from  the  contract  alleged  in 
the  complaint,  as  follows: 

"First. — ^That  the  contract  made  is  a  mutual  contract,  and  that 
alleged  is  unilateral. " 

"Second — ^The  contract  made  is  absolute  for  sale  and  delivery  of 
about  one  thousand  nine  hundred  head  of  cattle,  and  the  contract 
alleged  is  contingent  as  to  the  number  of  cattle,  depending  on  the 
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ability  of  the  plaintiffs  to  make  delivery  on  account  of  the  cattle 
being  upon  the  range." 

''Third — ^The  contract  made  contains  the  defendants' promise  to 
pay  certain  specified  prices  for  said  cattle  in  classes,  and  the  prom- 
ise alleged  is  a  promise  made  in  view  of  an  alleged  delivery  of  one 
thousand  seven  hundred  and  forty- four  cattle,  to  pay  thirty-two 
thousand  four  hundred  and  fifteen  dollars  therefor." 

The  objection  of  the  defendants  was  overruled,  and  the  contract 
received  in  evidence,  to  which  the  defendants  excepted. 

The  plaintiffs  offered  evidence  tending  to  show  that  while  the 
plaintiffs  were  moving  tho  herd  of  cattle  which  were  djelivered  by 
said  plaintiffs  to  said  defendants,  and  while  the  same  were  about 
fifty  miles  from  where  they  were  gathered  on  the  range,  towards 
the  place  mentioned  in  the  contract  as  the  place  of  delivery,  de- 
fenoant  Whitney  was  informed  that  the  plaintiffs  had  not  the  num- 
ber required  by  the  contract,  and  he  in  behalf  of  defendants  waived 
objection  to  the  number,  and  then  and  there  dispensed  with  the 
delivery  of  the  remainder  required  by  said  contract. 

After  the  receipt  of  said  testimony «  said  defendants  moved  the 
referee  to  strike  out  the  same,  on  the  ground  that  said  evidence  was 
irrelevant;  that  there  was  no  allegation  that  any  part  of  the  con- 
tract had  been  dispensed  with,  but  an  allegation  of  full  performance; 
said  motion  was  objected  to  by  plaintiffs  and  denied  by  said  referee; 
to  which  decision  and  ruling  the  defendants  excepted. 

"The  plaintifts  offered  as  a  witness  John  C.  Murdock,  one  of  the 
plaintiffs,  who,  being  duly  sworn,  tetified,  that  at  the  time  of  tho 
final  delivery  of  the  cattle  near  Evanston  "we  rounded  the  cattle 
up;  took  them  to  the  corral  and  classed  them,  and  Whitney  received 
them.  Seventeen  head  of  stags  we  cut  out,  and  agreed  upon  a 
price,  and  he  took  them."  Whereupon  the  defendant  moved  to  strike 
out  this  testimony  relating  to  the  stags,  because  not  covered  by  any 
allegation  in  the  complaint;  as  the  complaint  is  based  solely  upon 
a  contract  made  on  the  seventh  day  of  August,  and  the  written  con- 
tract then  made  did  not  include  stags,  and  these  were,  by  this  tes- 
timony, delivered  under  a  new  agreement.  Said  motion  was  re- 
sisted by  the  plaintiffs  and  overruled  and  denied  by  said  referee,  to 
which  ruling  and  decision  of  said  referee,  said  defendants  then  and 
there  excepted.   ' 

The  first  (question  for  consideration  in  the  order  presented  by  the 
appellants,  is,  did  the  referee  err  in  permitting  the  written  contract 
to  be  read  in  evidence.  In  determining  this  question  we  must  re- 
cur to  the  pleadings,  the  statutes  pertaining  thereto,  and  to  the 
contract. 

The  contract  offered  and  read  in  evidence  by  the  plaintiff  was 
meagerly  set  forth  in  the  complaint;  and  it  is  quite  clear  that  under 
the  common  law  rules  of  pleading,  it  could  not  properlv  have  been 
admitted  in  evidence;  as  under  that  system,  justice  between  the 
parties  was  often  secondary  to  a  strictly  technical  adherence  to  the 
doctrine  that  "the  proofs  must  correspond  with  the  allegations."  Bat 
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recent  statutes  have  displaced  this  system  of  techniculities,  and  in- 
troduced more  equitable  rules  requiring  the  allegations  of  plead- 
ings to  be  liberally  construed,  with  a  view  to  substantial  justice  be- 
tween the  parties.  It  is  sufficient  if  the  complaint  contain  in  ordi- 
nary and  concise  language  and  reasonable  certainty,  allegations  of 
such  constitutive  facts,  as  will  entitle  the  plaintitf,  to  prove  and 
maintain  his  case,  and  give  the  defendant  opportunity  to  meet  and 
controveri  the  alleged  facts  relied  upon  by  the  plaintiff. 

To  ignore  this  express  command  of  these  statutes,  by  an  adher- 
ence to  the  system,  which  they  were  intended  to  abrogate,  would  be 
a  wanton  neglect  of  a  plain  rule  of  law  and  duty. 

The  allegations  of  the  complaint  setting  forth  an  executory  con- 
tract for  the  sale  and  delivery  of  *'  about  nineteen  hundred  head  of 
cattle,  more  or  less,  as  plaintiffs  were  able  to  deliver,  said  cattle  then 
being  upon  the  range,  "coupled  with  an  allegation  settingup  an  accept- 
ance by  the  defendants  of  *'  about  seventeen  hundred  and  forty-four 
in  full  for  the  number  to  be  by  plaintiffs  delivered  under  the  con- 
tract or  agreement,"  and  the  promise  to  pay  for  the  same,  and  a 
failure  to  pay  as  aforesaid,  constituted  the  gravamen  of  the  action. 

The  promise  on  the  part  of  the  defendant  as  set  forth  in  the  com- 
plaint is  not  the  promise  contained  in  the  contract;  one  is  a  prom- 
ise to  pay  for  the  classified  cattle/ to  be  delivered  by  the  plaintiffs, 
under  and  in  compliance  with  the  terms  of  the  contract,  at  prices 
specified  per  class;  the  other  is  a  promise  to  pay  a  certain  or  stated 
sum  for  the  cattle  actually  delivered,  accompanied  with  an  allega- 
tion of  an  agreement  that  the  same  were  received  in  full  for  all  cattle 
called  for  by  the  contract,  although  a  smaller  number;  which  alleged 
agreement,  if  not  a  modification  of  the  original  contract  was  a 
vaiver  of  the  right  to  the  full  number  therein  named;  and  therefore 
the  allegations  of  \he  complaint  are  in  part  necessarily  dissimilar  to 
the  terms  of  the  contract;  as  they  set  up  the  receipt  of,  and  a 
promise  to  pay  for,  a  different  and  smaller  number  than  is  named 
in  the  contract,  which  was  an  agreement  between  the  plaintiffs  and 
the  defendants,  of  the  date  alleged  in  the  complaint,  for  the  sale  and 
delivery  of  about  nineteen  hundred  head  ot  cattle,  in  classes  and 
for  prices  therein  stated;  and  does  not  tend  to  prove  the  entire 
scope  and  meaning  of  all  the  allegations  of  the  complaint;  but  to 
the  extent  that  it  tends  to  prove  any  of  them  it  is  material  and  was 
properly  admitted  in  evidence;  although  it  contained  provisions  not 
material  to  the  issue,  that  would  not  be  a  variance  unless  it  oper- 
ated as  a  surprise,  or  misled  the  defendants  to  their  detriment,  and 
this  was  hardly  possible,  as  they  set  up  and  pleaded  the  contract 
themselves. 

The  allegation  in  the  complaint,  that  the  defendants  received  and 
the  plaintiifs  delivered  to  the  defendants  all  of  the  said  cattle  agreed 
by  them,  to  bo  delivered,  is  not  an  allegation  setting  forth  any  part 
of,  nor  is  it  descriptive  of  the  contract,  but  rather  pertains  to  the 
fulfilment  or  execution  of  the  contract,  and  the  acceptance  by 
Whitney,  one  of  the  defendant  partners,  of  the  cattle  at  the  time 
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collected,  and  the  evidence  tending  to  show  a  release  by  him,  of 
the  plaintiffs  from  the  deliy^r j  of  any  more  than  was  already  col- 
lected, accompanied  with  the  promise  to  pay  for  those  collected, 
was  testimony  from  which  might  well  be  found  a  waiver  of  the 
right  of  a  further  performance  of  the  contract,  and  the  delivery  to 
defendants  of  more  cattle  than  was  then  collected,  and  that  all 
deficiencies  were  then  waived:  Peck  v.  United  States,  102  U.  S.,  61; 
AVest  V.  Piatt,  127  Mass.,  367. 

The  facts  that  some  of  the  cattle  delivered  were  bulls  and  stags, 
makrs  no  difference  with  the  merits;  as  the  defendants  accepted, 
nnd  promised  to  pay  for  them,  they  were  properly  included  in  the 
numoer  alleged  by  the  plaintiffs  to  have  been  delivered  and  accepted, 
and  whether  the  plaintiffs  stated  in  the  complaint  that  some  of  them 
were  cattle  of  this  description  or  not,  is  immaterial  as  the  defend- 
ants were  manifestly  not  misled  or  surprised  by  the  ommission  of 
such  allegation. 

The  claim  that  "  the  referee  erred  in  finding  as  a  fact  that  the 
said  contract  was  substantially  performed  on  the  part  of  the  plaintifis,'* 
is  immaterial  and  even  if  not  supported  by  the  facts  of  the  case,  is  not 
error  to  the  injury  of  the  defendants:  Kisling  v.  Shaw,  33  Gal., 
425-446. 

The  judgment  of  the  district  court  is  affirmed. 

HuNTEB,  C.  J.  and  Emebson,  J..,  concurred. 
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SUPREME  COURT  OF  CALIFORNIA. 

No.  9.496. 

Harbison  v.  Spring  V.  H.  G.  Co. 

Department  One    Filed  July  18,  IS84. 

Eeror  in  an  iNSTBUcnoN  Cannot  be  Taken  Advantage  of  by  the  party  at  whose  request 
it  v\a3  given. 

The  V  ALUS  of  a  Crop  of  Gbowing  Grain  May  be  Ascertained  by  reference  to  its  value  at 
uiaturity,  lesa  certain  expenses. 

A  JuuGMENT  willbeKeversed  FOB  CONTRADICTORY  INSTRUCTIONS,  notwsthstanding  the 
c-jurt  charged  that  the  one  meant  the  same  thing  as  the  other. 

Appeal  from  a  judgment  of  the  superior  court  for  Butte  county, 
entered  in  favor  of  tne  plaintiff,  and  from  an  order  denying  the 
defendant  a  new  trial.     The  opinion  states  the  facts. 

Riordun  dt  Freer,  for  the  appellant. 

BuHy  Turner  dt  Hamilton  and  Bitdd  and  Lusk,  for  the  respondent. 

The  Court.  The  action  is  for  damages  done  to  a  growing  crop 
of  wheat  and  barley,  by  reason  of  the  banks  of  a  canal  of  defendant 
carrying  water  charged  with  mining  debris,  giving  way  or  breaking. 

At  the  request  of  defendant  the  court  below  charged  the  jury: 
"The  measure  of  damage  is  the  difference  between  the  value  of  the 
growing  crop  at  the  time  of  the  injury,  and  its  value  immediately 
afterwards,  with  interest."  Whether  this  is  or  is  not  an  accurate 
statement  of  the  legal  rule,  it  was  given  at  the  request  of  defendant, 
and  it  cannot  object  to  it  now. 

Assuming  the  rule  to  be  as  stated  by  the  court  at  the  request  of , 
defendant,  it  was  reasonable  and  just  that  the  value  of  the  crop  at 
the  time  it  was  injured,  should  be  ascertained  with  reference  to  what 
^^ould  have  been  the  value  of  the  matured  grain  had  the  injury  not 
been  done,  less  certain  expenses.  As  said  by  the  court  below  this 
was  one  mode  of  ascertaining  the  value  at  the  time  of  the  injury. 

2.  There  were  averments  m  the  complaint  to  the  effect  and  some 
evidence  tending  to  prove  that  defendant  permitted  more  water  to 
tiow  in  the  canal  than  it  could  safely  carry.  The  charge  in  that 
regard  was  not  erroneous. 

3.  As  part  of  its  general  charge,  the  court  instructed  the  jury: 

"  Ton  are  instructed  that  the  measure  of  damages  in  this  case, 
if  you  find  the  plaintiff  has  been  damaged  by  the  negligence  of 
the  defendant,  will  be  the  difference  between  the  value  of  the  crop 
of  wheat  as  it  then  stood,  as  part  of  the  realty  at  the  time  of  the 
injury,  and  immediately  succeeding  its  injury,  with  legal  interest  up 
to  the  rendition  of  the  verdict.  In  other  tvords,  if  you  find  a  ver- 
dict for  the  plaintiff,  you  will  ascertain  from  the  evidence  what  the 
crop  of  wheat  was  worth  at  the  time  it  was  injured  or  destroyed,  if 
yoa  find  it  was  injured  or  destroyed,  and  give  legal  interest  on  that 
mount  up  to  the  time  of  rendering  your  verdict." 

Defendant  excepted  to  all  of  the  last  paragraph,  commencing 
"ia  other  words,"  and  down  to  (and  including)  the  word  **verdict." 

So.  SL-3. 
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The  portion  of  the  instruction  excepted  to  was  stated  by  the 
court  to  be  an  equivalent  of  the  first  sentence.  But  an  instruction 
that  the  verdict  should  be  for  the  value  of  the  crop  at  the  time  it 
was  injured,  with  interest,  is  not  substantially  the  same  thing  as  an 
instruction  that  the  verdict  should  be  for  the  difiEerence  between 
the  values  immediately  before  and  after  the  injury,  with  interest  on 
that  difference.  The  distinction  between  the  first  and  last  sentence 
of  the  instruction  is  radical — they  are  contradictory. 

It  is  urged  the  charge  is  to  be  read  as  a  whole,  and  it  is  not 
neceesary  that  a  distinct  instruction,  much  less  a  separated  sen- 
tence, shall  include  all  the  qualifications  or  limitations  upon  the 
general  rule  laid  down  in  it  which  the  law  requires,  provided  it 
appears  the  jury  were  given  such  qualifications  or  limitations  else- 
where. But  the  cases  cited  in  support  of  this  proposition  do  not 
apply  to  the  present  case.  Here  two  separate  and  irreconcilable 
rules  for  the  conduct  of  the  jury  in  fixing  an  amount  of  damages 
were  given  by  the  court.  The  contradictory  rutes  were  not  har- 
monized by  the  declaration  of  the  court  that  the  one  meant  the 
same  thing  as  the  other. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new  trial. 


No.  %406. 

Williams  v.  Water  Company. 

DepaHment  Two,    Filed  Jvly  18, 1884. 

New  Trial— Order  Denting— Bill  op  Exceptions.— An  order  denying  a  new  trial  will 
not  be  reviewed  in  the  absence  of  a  bill  of  exceptions. 

Appeal  from  a  judgment  of  the  supeiior  court  for  Solano  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  refusing  the  de- 
fendant a  new  trial. 

L,  B,  &  L.  Mizner  for  the  appellant. 
McKenna  &  Wendall,  for  the  respondent. 

The  Coubt.  In  the  absence  of  a  bill  of  exceptions  we  cannot  re- 
view the  order  denying  the  defendant's  motion  for  a  new  trial,  and 
the  appellant  does  not  insist  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  or  that  the  findings  do  not 
support  the  judgment. 

Judgment  and  order  affimed. 
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No.  9,497. 

People  ex  bel.  Williams  v.  Hobsley  et  al. 

Department  One.    Filed  July  18,  IS84. 

m 

Appeal—Toll  Road— Usurpation  of  Franchise.— An  appeal  lies  from  a  judgment 
a-ijud^^ng  the  defendants  guilty  of  tiaurx^inj?  a  franchise,  when  the  case  involves  the  right  of 
th ;  defendants  to  ijossess  certain  lands  claimed  to  constitute  a  toll  road,  as  against  ali  who 
shall  not  pay  toll  for  passing  over  them. 

The  Same— Amador  and  "Nevada  Toll  Road— Grant  op  Franchise  —The  act  of  April 
1, 1^78,  authorizing  the  board  of  supervisors  of  Amador  county  to  declare  the  portion  of  the 
Am&Jor  and  Nevada  wagon  road  which  lies  in  Amador  county  a  toll  road,  does  not  authorize 
Bucb  board  to  grant  any  Iranchise  to  collect  tolls  over  such  road  to  other  persons. 

Appeal  from  a  judgment  of  the  superior  court  for  Amador  county, 
entered  in  favor  of  the  plaintiff.    The  opinion  states  the  facts. 

Eagon  &  Armstrong,  for  the  appellants. 

Atiorney-General,  Gray  &  Reed  and  Griffith,  for  the  respondent. 

The  Coubt.  The  defendants  were  adjudged  guilty  of  usurping  a 
franchise. 

1.  The  respondent  insists  this  court  has  no  jurisdiction  to  review 
the  judgment.  But  as  the  case  involves  the  alleged  right  of  defend- 
ants to  possess  the  lands  claimed  to  constitute  a  toll  road,  as  against 
all  who  shall  not  pay  toll  for  passing  over  them,  we  think  the  judg- 
ment appealable :    Con. ,  art,  Vl,  sec.  5. 

2.  Defendants  claim  to  have  acquired  a  franchise  from  the  board 
of  supervisors  to  collect  tolls,  and  that  the  board  was  empowered  to 
grant  the  franchise  by  the  act  of  April  1,  1878,  entitled  **  -an  act  to 
authorize  the  board  of  supervisors  of  Amador  county  to  declare  that 

Sortion  of  the  Amador  and  Nevada  wagon  road  which  lies  in  Ama- 
or  county  a  toll  road :"    Stats.  1877-8,  p.  963. 

The  act  is  in  the  words  following: 

"Section  1.  The  board  of  supervisors  of  Amador  county  are 
hereby  authorized  to  declare  that  portion  o{  the  Amador  and  Nevada 
wagon  road  which  lies  in  Amador  county  a  toll  road,  to  keep  the 
same  in  repair,  to  adopt  and  make  rules  governing  the  travel  there- 
over, and  to  fix  the  rate  of  tolls  thereon;  provided,  that  the  supervi- 
sors of  said  county  shall  have  the  right  to  declare  said  road  a  '  free 
road*  at  any  time,  and  all  improvements  that  may  be  or  that  have 
been  made  on  said  road  shall  revert  for  the  benefit  of  the  county  of 
Amador,  without  cost  to  said  county. 

"Section  2.  The  tolls  on  said  road  shall  not  exceed  the  rates 
heretofore  fixed  by  the  board  of  supervisors  of  said  county. 

*^  Section  3.  All  acts  and  parts  of  acts  in  conflict  herewith  are 
hereby  repeiJed." 

If  it  be  conceded  that  the  act  is  constitutional,  and  that  it  has  not 
been  repealed  (stats,  and  amdts.  to  the  codes,  1883,  p.  20,  sec.  21), 
it  simply  grants  the  franchise  to  the  co?i7i^^  to  collect  tolls  on  the 
road,  and  does  not  purport  to  authorize  the  county  to  grant  any 
franchise  to  other  persons. 

Judgment  affirmed. 
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No.  9,45(5. 

Hay  v.  Hill. 

DepaHnxnt  One.    Filed  July  18, 1884. 

Mortgage  Tax— Payment  of  by  Mortgagor— Credit  on  Mortgagr— The  amount  of 
taxes  paid  by  a  mortgagor  upon  the  interest  of  a  mortj^agoe  in  the  mortgas'ed  premises,  after 
the  adoption  of  the  present  constitution,  must  be  credited  by  the  mortgagee  on  the  mort- 
gage, notwithstanding  the  same  was  executed  prior  to  the  adaption  of  such  constitution,  if 
there  were  no  provisions  in  the  contract  between  the  mortgagor  and  mortgagee,  by  which  the 
former  agreed  to  pay  such  taxes. 

• 

Appeal  from  a  jadgment  of  the  superior  court  for  San  Diego 
county,  entered  in  favor  of  the  defendant. 

In  November,  1879,  respondent  executed  his  note  and  mortgage 
to  appellant.  The  note  was  for  the  payment  of  a  certain  sum,  wiili 
interest.  The  mortgage  was  the  usual  one,  without  any  special 
covenants  as  to  payment  of  taxes. 

In  January,  lo83,  respondent  paid  the  full  amount  of  the  prin- 
cipal and  interest,  less  three  hundred  and  ninety-five  dollars,  which 
latter  sum  it  is  admitted  and  found  he  had  paid  in  taxes — witLoat 
however  being  requested  so  to  do — on  the  mortgage  interest  in  the 
property  for  the  years  1880-81-82.  The  court  below  held  this  to 
be  a  ])ayment  on  the  note,  and  gave  judgment  for  the  defendant. 
The  plaintiff  appeals  on  the  judgment  roll,  and  claims  the  judg- 
ment should  be  reversed  on  the  findings,  and  that  the  court  below 
l)e  directed  to  enter  judgment  for  the  appellant  for  the  sum  in  con- 
troversy— three  hundred  and  ninety-five  dollars. 

Luce  (&  CusJiing,  for  the  appellant. 
Leach  &  Parker,  for  the  respondent. 

The  Ooubt.  In  his  statement  of  the  case  appellant  informs  ns 
it  is  the  desire  of  both  parties  that  the  appeal  be  decided  on  the 
main  question  involved,  waiving  all  defects  in  pleading,  findings  or 
otherwise. 

If  after  the  adoption  of  the  present  constitution  plaintiff,  the 
mortgagee,  became  primarily  liable  for  the  taxes  upon  his  interest 
in  the  property  mortgaged,  and  such  taxes  were  in  fact  paid  by  the 
defendant,  mortgagor,  the  former  would  have  been  liable  to  the 
latter  for  the  sum  so  paid  in  an  action  for  money  paid,  laid  out  and 
expended  to  and  for  his  use  and  benefit.  This  independently  of 
any  constitutional  or  statutory  provision  authorizing  him  to*set  off 
such  sum.  Waiving  all  defects  of  form,  defendant  was  justified  in 
claiming  the  sums  paid  by  him  for  plaintiff's  taxes  as  payments 
upon  the  mortgage  debt.  There  was  no  contract  between  the  mort- 
gagor and  mortgagee  by  which  the  former  agreed  to  pay  the  taxes 
upon  the  mortgaged  premises,  the  obligation  of  which  was  impaired 
by  the  provisions  of  the  new  constitution.  It  is  said  that  to  hold 
the  mortgagor  is  to  be  allowed  the  sum  by  him  paid  for  taxes 
a^>sessed  against  mortgagee,  is  to  relievo  him  from  the  j^ayment  of 
a  part  of  the  money  which  ho  agreed  to  pay.     But  a  power  superior  to 
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both  has  relieved  the  mortgagor  of  a  part  of  the  taxes  he  was  previously 
bound  to  pay,  and  has  imposed  upon  mortgagee  a  tax  upon  prop- 
erty previously  not  taxable.  The  mortgagor  never  owed  the  mort- 
gagee any  money  for  taxes.  Under  the  former  system  he  owed  the 
hiute  the  taxes  assessed  upon  the  whole  valuation  of  the  property; 
under  the  present  system  ne  owes  the  state  primarily  the  tax  upon 
Ibe  value  of  the  property  less  the  mortgage  debt,  and  the  mortgagee 
owes  the  tax  levied  on  tne  mortgage  interest.  The  mortgagor  hav- 
ing paid  an  amount  due  from  the  mortgagee  to  the  third  party — the 
state— is  entitled  to  recover  the  amount  so  paid:  McOoppin  v. 
McCartney,  60  Cal.,  371. 
Judgment  affirmed. 


No.  9,421. 

BiaOEBSTAFF  V.  BbIQGS. 

DepaaimerU  One.    Filed  July  IS,  ISS4, 

SnptXATioirs  Necsssaby  to  Make  a  Contract  Reasonable  Abe  Implied,  and  need  not 
K2  alle^  in  an  action  to  recover  for  a  breach  of  such  contract. 

Brlich  of  Ck)NTRACT — Valuk  OF  WoRK— EVIDENCE.— In  an  action  for  breach  of  Contract 
in  refusing  to  allow  the  plaintiff  to  do  the  work  contracted  for,  evidence  of  tlie  expense  of 
«i«  inj^  .-mch  work  in  a  manner  mateiially  different  from  the  mode  provided  by  the  contract, 
^  a  te<}t  of  value,  is  immaterial. 

liECLAKATiONS  OF  AN  Agent  ARE  ADMISSIBLE  IN  EVIDENCE  against  his  principal.  Whether 
'be  {Jtrson  making  the  declaration  is  an  agent  is  a  question  for  the  jury. 

Appeal  from  a  judgment  of  the  superior  court  for  Tolo  county, 
entered  in  favor  of  the  plaintiflF,  and  from  an  order  denying  tha 
defendant  a  new  trial.  This  was  an  action  to  recover  damages  for 
the  breach  of  a  contract.  The  plaintiff  alleged  that  he  was  the  owner 
of  a  certain  ditching  machine;  that  by  the  terms  of  the  contract, 
plaintiff  was  to  cut  for  defendant^  with  said  machine,  and  wichin  a 
certain  time,  two  hundred  miles  of  ditches  at  certain  specified  places, 
which  "  ditches  were  to  be  cut  of  a  uniform  width  of  ten  inches, 
and  excavated  to  a  uniform  depth  of  twenty  inches;"  and  defendant 
was  to  pay  plaintiff  therefor,  for  each  and  every  mile  of  ditch  so  cut 
"one-hall  as  much  as  the  actual  cost  and  expense  would  be  to  the 
defendant  of  hiring  a  mile  of  ditch  of  like  width  and  depth,  cut  and 
excavated  by  common  laborers  working  by  hand  labor  only."  That, 
&s  a  part  of  said  contract,  it  was  agreed  that,  in  order  to  ascertain 
said  rate  of  compensation,  defendant  was  to  make  a  test,  by  hiring 
one  or  more  men  to  cut,  with  spades,  one  mile  of  such  ditch,  or  such 
less  amount  as  the  parties  might  agree  upon;  such  laborers  to  work 
ten  hours  per  day,  and  to  receive  for  their  work  the  usual  daily  wages 
paid  to  laborers,  working  by  the  day,  for  that  kind  of  \^fork;  and 
that  the  total  expense  to  defendant  of  hiring  one  mile  of  ditch  cut 
in  that  manner  was  to  constitute  the  basis  upon  which  plaintiff/s 
compensation  per  mile  was  to  be  calculated;  and  that  defendant 
should  make  and  complete  said  test  within  the  time  so  limited  for  the 
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performance  by  plaintiff.     That  it  was  further  agreed  that  plaintiff  ' 
should  produce  his  machine  at  the  place  appointed  for  the  work  on 
a  certain  day,  and  that  defendant  should  meet  him  there  and  direct 
him  as  to  the  commencement  of  said  work,  which  work  should  there- 
after be  prosecuted  by  plaintiff  to  completion. 

As  to  the  breach,  plaintiff  alleged  that,  at  the  time  and  place 
appointed,  he  was  present  with  his  machine,  ready  and  willing  to 
proceed  with  said  work,  but  that  defendant  failed  to  meet  him  and 
notified  him  that  he  would  be  absent  for  about  one  week,  and 
appointed  another  day  for  the  commencement  of  the  work.  That, 
on  said  subsequent  aay,  plaintiff  again  repaired  to  said  place  and 
there  met  defendant,  and  then  and  there  offered  and  was  ready  and 
willing  to  perform  said  work;  but  that  defendant  refused  to  permit 
him  to  do  so.  That  plaintiff,  at  various  times  thereafter,  repaired 
to  said  place  for  the  purpose  of  performing  said  contract,  and  offered 
to  perform  the  same,  and  has  always  been  ready,  able  and  willing 
to  do  so;  but  that  defendant  refused,  and  continues  to  refuse,  to 
permit  plaintiff  to  perform  said  work,  and  failed  and  refused  to  make 
said  test. 

As  to  the  measure  of  damages,  plaintiff  alleged  that  the  cost  of 
cutting  said  ditch  in  the  manner  provided  in  said  agreement  for  a 
test  would  be  eighty  dollars  per  mile,  and  that  plaintiff  would,  there- 
fore, have  been  entitled  to  receive  for  his  work,  under  the  contract, 
forty  dollars  per  mile.     The  further  facts  appear  in  the  opinion. 

J,  Craig  and  J.  C.  Ball,  for  the  appellant. 

W,  B,  Treadwell  and  F.  E.  Baker,  for  the  respondent. 

■ 

The  Court.  1.  Appellant  contends  the  verdict  was  not  sustained 
by  the  evidence,  because  the  evidence  showed,  while  the  complaint 
does  not  allege,  that  it  was  part  of  the  agreement  between  the 
parties  that  the  axle  of  the  ditching  machine  should  be -shortened, 
if  necessary,  so  that  the  wheels  should  run  between  the  rows  of 
vines.  But  it  was  not  necessary  to  allege,  as  part  of  the  contract, 
that  the  machine  should  be  so  employed  as  not  to  injure  defendant's 
grape  vines.  Stipulations  necessary  to  make  a  contract  reasonable 
are  implied :  C.  C,  1,655 :  "  If  the  parties  expressly  provide,  not  any- 
thing different,  but  the  very  same  thing  which  the  law  would  have 
implied,  this  provision  maybe  regarded  as  having  been  made  twice, 
by  the  parties  and  by  the  law.  *  *  *  The  expression  of  those 
things  which  the  law  implies  works  nothing:"  9  Parson's  Contracts, 
side  p.,  615. 

2.  Appellant  also  contends  the  contract  proved,  differed  materi- 
ally from  the  contract  alleged,  in  that  the  evidence  shows  the  con- 
tract to  have  been  that  the  ditch  was  to  be  ten  inches  wide  and 
twenty  inches  deep,  with  a  concave  bottom  suitable  for  the  reception 
of  irrigating  pipes,  while  the  complaint  alleges  the  ditches  '*  were 
to  be  cut  of  uniform  width  of  ten  inches  and  excavated  to  a  uniform 
depth  of  twenty  inches."    The  complaint,    however,    alleges  the 
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ditches  were  to  be  cut  with  a  certain  machine,  which,  there  was  evi- 
dence tending  to  prove,  would  form  a  concavity  at  the  bottom. 

3.  The  court  did  not  err  in  sustaining  the  objection  to  the  ques- 
tion asked  the  witness,  Gould,  as  to  how  much  it  would  be  worth  to 
excavate  a  ditch  in  a  manner  materially  different  from  the  mode 
proyided  in  the  contract  as  alleged  in  the  complaint.  The  court 
charged  the  jury:  ''In  this  case  the  plaintiff  must  prove  the  con- 
tract as  alleged  in  the  amended  complaint,  and,  unless  you  find  from 
the  evidence  that  the  defendant  agreed  upon  and  understood  all 
the  parts  of  the  contract  as  set  forth  in  said  amended  complaint, 
you  must  find  a  verdict  for  the  defendant.  '* 

Evidence  of  the  expense  of  digging  a  ditch  in  a  manner  materially 
different  from  the  mode  provided,  as  a  test  of  value,  in  the  con- 
tract alleged  by  plaintiff  was  irrelevant,  because  plaintiff  was  not 
entitled  to  recover  anything  unless  the  actual  contract  was  substan- 
tially the  same  as  that  by  him  alleged. 

4.  The  instructions  requested  bv  defendant  (the  same  being  copied 
from  two  separate  subdivisions  of  section  2,061  of  the  code  of  civil 
procedure,)  had  already  been  given  bv  the  courk 

5.  It  was  not  error  to  allow  the  plaintiff  (who  testified  Bartlett 
was  Brigg's  foreman)  to  testify  to  a  message  delivered  to  him  by 
Bartlett  from  the  defendant.  The  question  of  Bartlett's  agency  was 
one  fact  for  the  jury.  Plaintiff  swore  to  an  offer  to  commence  work 
and  was  entitled  to  prove  facts  tending  to  show  how  he  was  pre- 
vented from  performing  his  contracts 

6.  It  was  a  question  of  fact  for  the  jury  whether  a  notice  to 
defendant  was  left  at  his  residence  with  his  wife,  and  whether  such 
notice  reached  him.  The  testimony  of  the  witnesses  plaintiff  and 
Hutchins,  given  after  the  defendant  rested,  with  reference  to  the 
delivery  of  such  written  notice  to  the  wife  of  defendant,  was  not 
objected  to  on  the  ground  that  it  was  not  proper  as  evidence  in 
rebuttal   • 

7.  Any  testimony  which  the  witness  Blowers  might  have  given 
in  respect  to  the  cost  of  digging  a  ditch  such  "  as  he  had  described" 
would  have  been  irrelevant.  He  had  described  a  ditch  entirely 
different  from  that  provided  for  by  the  contract  between  the  parties. 

Judgment  and  order  affirmed. 
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No.  8,lo0. 

Reynolds  v.  Weston  et  al. 

DepaHmeivt  Two,    FUed  July  19, 18S4, 
Judgment  or  the  Loweb  Court  Modified. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Clara 
county,  entered  in  favor  of  the  plaintiff,  in  an  action  to  obtain  a 
decree  authorizing  the  plaintiff  to  sell  certain  lands  held  by  him  iu 
trust.    The  further  facts  appear  in  the  opinion. 

William  L.  Gill,  for  the  appellants. 

C.  D,  Wright  and  John  Reynolds,  in  propria  persona,  for  the 
respondent. 

The  Court.  The  decree  seems  to  follow  the  provisions  of  the 
deed  of  trust  in  authorizing  a  sale  of  the  premises  conveyed  to  the 
X)laintiff  when  he  shall  obtain  possession  thereof  by  virtue  of  a  judg- 
ment in  an  action  then  pending  in  which  the  right  of  possession  was 
involved — except  in  the  particular  hereinafter  noted. 

As  to  the  compensation  to  which  the  court  found  plaintiff  entitled, 
and  decreed  that  he  should  be  paid  out  of  the  proceeds  of  said  sale, 
we  are  not  prepared  to  say  that  the  amount  is  unreasonable. 

The  deed  contained  the  agreement  that  Reynolds  should  hold  the 
land  until  the  litigation  be  finally  ended;  the  decree  authorizes  a 
sale  when  the  litigation  be  finally  disposed  of  as  to  the  whole  or  any 
part  of  said  premises.  The  decree  should  be  modified  by  striking 
out  the  words  "  or  any  part "  and  **  or  any  part  thereof."  The  court 
below  is  directed  to  modify  the  decree  in  this  particular;  and  in  all 
other  respects  the  judgment  is  affirmed. 


Na  9,225. 

Dubfee  et  al.  v.  Garvey. 

DejMrtment  Two.    Filed  July  ID,  1SS4 

Married  Woman's  Deed— Acknowledgment.— The  deed  of  a  married  woman,  actnovl- 
ed^ed  aa  the  deed  of  afemc  sole,  conveys  no  title;  and  her  subsequent  proner  acknowledjmf.  t 
of  tlie  same  will  not  operate,  by  relation,  to  pass  title  as  of  the  date  of  tne  first  acknowle^i^- 
ment. 

Appeal  from  a  judgment  of  the  superior  court  for  Los  Angeles 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial,  in  an  action  to  quiet  title.  On  July  2G, 
1877,  one  Maria  E.  Espinosa,  a  married  woman,  delivered  to  tho 
appellants  an  instrument  purporting  to  be  her  deed  to  the  land  in 
controversy.  Such  instrument  was  acknowledged  by  her  as  a  feme 
sole,  before  a  justice  of  the  peace,  who  certified  to  her  acknowledg- 
ment as  a  feme  sole.  This  instrument  was  recorded  on  July  28, 
1877.  On  August  9, 1881,  the  said  Espinosa  conveyed  the  land  to  the 
defendant,  by  a  deed  properly  acknowledged.     On  December  29, 
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1881,  the  plaintiffs  had  their  grantor  re-acknowledge  their  deed,  and 
had  it  properly  certified. 

Brunson  &  Wells,  for  the  appellants.  * 

F.  H,  Howard^  and  Smithy  Brown  &  Hutton,  for  the  respondent. 

The  Court.  The  certificate  of  acknowledgment  of  Maria  E. 
Ilspinosa,  dated  July  26,  1877,  was  fatally  defective,  and  the  deed 
conyeyed  no  title.  The  evidence  given  on  the  trial  of  the  case  docs 
Bot  show  that  the  acknowledgment  was  other  than  as  certified  by 
the  officer.  Her  proper  acknowledgment  of  the  deed,  subsequent 
to  her  conveyance  to  the  de|endant,  did  not  cure  the  defective 
acknowledgment.  The  court  found  that  Garvey  made  on  represen- 
tation to  said  Maria  for  the  purpose  of  deceiving  her,  and  that  she 
was  not  deceived. 

We  see  no  error. 

Judgment  and  order  affirmed. 


No.  8,968. 

Califobnia  Southeen  R.  R.  Co.  v.  Southern  Pacific  R.  R.  Co. 

DepaHment  Two.    Filed  July  19,  I8S4, 

Ak  Action  for  the  Condemnation  of  Land  must  be  Brought  and  tried  in  the  county 
in  which  the  land  is  situated. 

Appeal  from  an  order  of  the  superior  court  for  San  Bernardino 
county,  entered  in  favor  of  the  plain tiiF.  The  opinion  states  the 
facts. 

A.  B.  Botchkiss,  for  the  appellant. 
Cooper  and  Waters,  for  the  respondent. 

The  Court.  This  action  was  brought  to  condemn  land  for  the 
use  of  a  railroad.  The  defendant  demanded  a  change  of  venue  on 
the  ground  that  its  principal  place  of  business  was  m  the  city  and 
county  of  San  Francisco,  and  that  the  action  should  have  been  there 
commenced.  The  court  denied  the  motion.  Sufficient  authority 
for  the  order  of  the  court  is  found  in  sec.  1,243,  C.  C.  P.,  which 
declaies  that  actions  of  this  character  must  be  brought  in  the  supe- 
rior court  of  the  county  in  which  the  property  is  situated.  The 
real  estate  sought  to  be  condemned  is  in  San  iBernardino  county; 
therefore,  that  was  the  proper  county  for  the  commencement  of  tLe 
action,  and  for  its  trial.  For  this  reason,  and  also  for  the  reasons 
given  in  Cal.  S.  E.  E.  Co.  v.  S.  P.  E.  E.  Co.,  No.  9,C24,  opinion 
filed  July  18,  1884,  ante,  p.  301,  the  order  is  affirmed. 
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No.  9.493. 

Estate  of  Higgins,  Deceased. 

DepaHment  Two.    Fii£d  July  19, 1884, 

HusBAin)  AND  Wife — Sepabate  and  Community  Property.— Real  estate  bought  by  » 
husband  after  marriage,  with  money  resulting  from  the  ordinary  uae  by  him  of  the  prop^ 
which  he  owned  at  the  time  of  his  marriage,  is  not  community  property. 

Appeal  from  an  order  of  the  superior  court  for  Santa  Barbara 
county,  refusing  to  set  aside  a  homestead.  The  opinion  states  the 
facts.  • 

B.^B.  Cavfield,  for  the  appellant. 
Paul  B.  Wright^  for  the  respondents. 

Myrick,  J.  The  widow  of  deceased  petitioned  the  court  below  to 
set  apart  a  homestead  to  her  own  use,  absolutely,  out  of  the  real 
estate,  averring  that  the  said  real  estate  was  community  property  of 
herself  and  her  said  husband.  The  father  and  mother  of  deceased 
(he  leaving  no  issue)  contested  the  petition,  averring  that  the  prop- 
erty was  the  separate  property  of  the  deceased.  The  court  found, 
as  conclusion  of  law,  the  property  to  be  separate  property  of  deceased, 
and  refused  to  set  apart  a  homestead  except  for  a  limited  period. 
From  this  order  the  widow  appealed. 

The  facts,  as  to  the  property,  are  as  follows :  The  said  Frank  6. 
Higgins  and  the  petitioner,  then  residents  of  Illinois,  intermarried 
in  that  state  in  February,  1880.  At  that  time  he  was  the  owner  of 
a  farm  in  Illinois,  and  of  stock  and  farming  utensils  thereon,  and 
other  personal  property.  From  the  time  of  the  marriage  they 
resided  on  the  larm,  and  he  tilled  and  cultivated  the  same,  and 
raised  live  stock  thereon,  and  purchased  live  stbck,  which  he  raised 
and  fattened  with  the  products  raised  by  him  on  the  farm,  and  from 
time  to  time  sold  portions  of  such  live  stock  and  of  the  products 
raised  by  him  on  said  farm.  Subsequent  to  the  marriage  he  ex- 
pended large  sums  of  money  in  the  construction  of  a  dwelling  and 
other  buildings  and  improvements  on  the  farm.  In  November, 
1882,  decedent  sold  the  said  farm  and  personal  property,  with  the 
buildings  and  improvements,  and  the  increase  and  profits  of  said 
property  and  of  the  labor  and  industry  of  decedent,  and  converted 
the  same  into  money,  and  removed  to  this  state,  and  purchased, 
and  out  of  said  money  paid  for  the  real  property  mentioned  in  the 
petition  herein. 

The  findings  of  the  court  below  state  the  law  of  Illinois,  regard- 
ing the  right  of  the  widow  to  share  in  the  property  of  her  deceased 
husband;  but  it  is  not  necessary,  for  the  purposes  of  this  appeal, 
to  consider  the  law  of  that  state,  as  it  relates  to  heirship,  and  does 
not  appear  to  have  the  distinction  as  between  separate  and  commu- 
nity property,  appearing  in  the  laws  of  this  state. 

it  is  sufficient  to  say  that  it  does  not  appear  even  when  measurecl 
by  the  law  of  this  state,  that  the  real  estate  mentioned  in  the  peti- 
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tion,  was  community  property.  It  does  not  appear  what  part,  if 
any,  of  the  purchase  money  was  the  product  of  the  labor  or  indus- 
try of  the  decedent  after  the  marriage.  It  does  not  appear  (the 
case  being  here  on  the  findings  and  order)  that  the  petitioner  offered 
to  show  what  portion,  if  any,  of  the  purchase  money  was  earned  by 
her  husband  during  the  coveture.  On  the  contrary,  it  would  seem  . 
from  the  findings,  that  all  the  accumulations  after  the  marriage  were 
the  result  of  the  ordinary  use  by  him  of  the  property  which  he 
owned  at  the  time  of  his  marriage  with  the  petitioner. 
Order  affirmed. 

SflARPSTEiN,  J.,  and  Thornton,  J.,  concurred. 


No  8,040. 

Eebns  v.  McEean. 

IktjaHmerU  Twk    FUed  Jvly  2i,  2884. 

CoSTRACT  FOB  Salb  OP  LAiri>— FoRPEiTUBE— Vendoe  AND  Vendeb.— The  right  of  a  ven- 
doT  to  enfoioe  a  stipulation  in  a  contract  for  the  sale  of  land,  providing  for  a  forfeiture  of  the 
OQtract  upon  the  non-payment  of  the  purchase  price,  is  not  waived  nor  lost  by  mere  delay, 
or  by  the  death  of  the  vendee. 
Judgment  Betebsed  oh  Account  op  Contbadiction  in  the  findings. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Cruz 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
bg  the  plaintiff  a  new  trial.    The  opinion  states  the  facts. 

(7.  B.  YoungeTy  for  the  appellant. 
J.  A.  Barham,  for  the  respondent. 

TflOBNTON,  J.  Action  to  recover  possession  of  a  parcel  of  land 
situated  in  the  county  of  Santa  Cruz.  The  defenses  set  up  do  not 
invoke  any  equity  for  defendant's  protection.  They  are  purely  legal, 
and  go  to , the  plaintiff 'b  claim  to  recover  on  his  legal  right  to  the 
possession.  No  equity  to  a  specific  performance  of  the  contract  re- 
lerred  to  in  the  findings  between  Patterson  and  Sanford  is  put  forth 
in  the  answer.  Therefore  the  cases  cited  for  respondent  are  not 
applicable. 

The  court  rendered  the  following  decision : 

"  First— On  and  before  the  twenty-fifth  day  of  October,  1867,  W. 
H.  Patterson  was  the  owner  of  the  premises  described  in  plaintiff's 
complaint,  holding  the  same  by  regular  mesne  conveyances  from  the 
heirs  of  Jose  Amesti,  a  claimant  of  a  grant  from  the  Mexican  gov- 
ernment, which  was,  in  due  form  confirmed  and  patented  to  the  heirs 
of  said  Amesti  by  the  United  States  authorities. 

"Second — ^That  while  said  Patterson  was  so  the  owner  of  said 
premises,  and  on  the  twenty-fifth  day  of  October,  1867,  he  made, 
entered  into  and  executed  an  agreement  in  writing  with  one  A.  P. 
Sanford.  by  the  terms  and  conditions  of  which  the  said  Sanford 
agreed  to  pay  said  Patterson  the  sum  of  three  thousand  three 
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hundred  and  thirty-six  dollars  at  the  time  and  in  the  manner  fol- 
lowing, to  wit: 

October  25,  1867 S50) 

October  25,  1868 709 

October  25,  1869.  .^ Wi 

October  25,  1870 7(.0 

October  25,  1871 TiO 

Together  with  interest  on  said  sums  unpaid  from  October  25,  18G7, 
at  10  per  cent,  per  annum,  with  like  interest  on  all  sums  uDpaiJ. 
The  interest  if  not  paid  to  be  compounded  from  month  to  month. 
It  was  also  proyided  in  said  a^eemeut  that  Sanford  should  keep  all 
the  taxes  of  every  kind,  laid,  imposed  or  assessed  thereon,  or  which 
might  prima  facie  appear  to  be  laid,  imposed  or  assessed  thereou, 
paid. 

**  Third — In  consideration  of  the^e  payments  thus  to  be  made, 
Patterson  agreed  and  covenanted  to  execute  to  Sanford,  upon  the 
full  payment  of  said  several  sums,  a  conveyance  to  the  tract  in  ques- 
tion. It  was  further  provided  that  in  the  event  default  should  bo 
made  in  the  payment  of  any  of  said  installments,  either  of  principal 
or  interest,  or  the  payment  of  any  taxes  when  the  same  became  due, 
or  should  appear  to  be  due,  that  the  whole  principal  and  interest 
should  be  due  at  the  election  of  said  Patterson,  and  that  said  Pat- 
terson might  declare  said  agreement  and  all  the  rights  of  said  San- 
ford thereunder,  forfeited  and  ended,  by  depositing  written  notice 
that  he  declares  the  same  forfeited,  in  the  office  of  the  county  recor- 
der of  iSantaCruz  county,  and  immediately  thereupon  said  Patterson 
should  be  at  liberty  and  have  the  right  to  re-enter  into  the  free  and 
full  possession  of  said  premises,  and  should  be  restored  to  his  former 
estate  therein,  and  remove  all  persons  therefrom,  and  all  payments 
thereto  made  thereon  by  Sanford  should  be  retained  as  the  compen- 
sation and  equivalent  for  the  use  of  said  premises  prior  to  said  for- 
feiture. It  was  further  provided  in  said  agreement  that  said  San- 
ford should  take  immediate  possession  of  said  premises  and  hold 
possession  thereof  until  default  should  be  made  m  some  one  of  the 
covenants  and  agreements  contained  to  be  kept  and  performed  bj 
said  Sanford.  That  said  agreement  was  executed  in  duplicate,  one 
of  which  was  delivered  to  Sanford,  the  other  to  said  Patterson.  Said 
agreement,  as  attached  to  defendant's  answer,  is  hereby  referred  to 
and  made  a  part  of  this  finding. 

**  Fourth — Under  this  agreement  Sanford  entered  into  possession 
and  the  occupation  of  said  premises,  and  remained  in  the  possession 
thereof  until  his  death,  Sept.  4,  1874. 

'*  Fifth — That  said  Sanford  made  the  following  paynients  and  no 
other  on  said  contract: 

Oct.  25,  1867,  by  exchange  of  land $500 

Dec.  19,  1868,  by  cash 6tH) 

May  20,  1871,  by  cash 200 

* '  That  said  Patterson  never  at  any  time  took  steps  to  enforce  the 
collection  of  the  jDayments  in  arrears  on  said  contract,  or  to  declare 
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a  forfeiture  of  the  same  until  September  17,  1875,  after  the  death  of 
Banford,  and  that  the  notice  mentioned  in  the  sixth  finding  herein  was 
filed  with  the  county  recorder  without  any  previous  demand  or  notice 
to  said  administrator.  That  said  Patterson  never  demanded  from 
saiA  administrator  the  payment  of  any  arrears  of  purchase  money 
due  on  said  contract. 

**  Sixth — Upon  the  seventeenth  day  of  September,  1875,  Patterson 
filed  in  the  office  of  the  county  recorder  of  t^anta  Cruz  county  a 
notice  in  writing,  declaring  the  agreement  with  Sanford  forfeited 
and  ended,  upon  the  grounds  that  neither  the  installments  of  princi- 
pal or  interest  had  been  paid  as  provided  for  in  said  agreement. 

"Seventh — That  on  the  fourth  day  of  September,  1874,  Sanford 
died  intestate  at  the  county  of  Santa  Cruz.  At  the  time  of  his  death 
Le  was  a  resident  of  the  county  of  Santa  Cruz.  That  one  P.  F.  Dean, 
en  or  about  the  sixth  day  of  September,  1874,  filed  his  petition  in 
the  probate  court  of  said  Santa  Cruz  county,  praying  an  order  of  said 
court  appointing  him  administrator  of  the  estate  of  A.  P.  Sanford, 
deceased.  That  such  proceedings  were  afterwards  had  and  taken 
in  said  court  upon  said  petition,  that  upon  the  eighteenth  day  of 
September,  1874,  said  court  duly  made  and  entered  its  order  and 
decree  appointing  said  Dean  administrator  of  said  estate  of  Sanford, 
deceased.  That  Dean,  duly  Qualified  as  such,  and  letters  of  admin- 
istration on  or  about  the  day  last  above  named  issued  to  him.  That 
Le  thereupon  entered  upon  his  duties  as  such  administrator,  ever 
since  has  ueen  and  still  is  the  duly  appointed,  qualified  and  acting 
administrator  of  said  estate. 

**  Eighth — That  on  or  about  the  eighteenth  day  of  September, 
IS74,  said  Dean,  as  administrator  of  the  estate  of  A.  P.  Sanford, 
deceased,  entered  into  and  took  possession  of  the  premises  de- 
scribed in  plain tifiTs  complaint,  and  remained  in  the  possession 
thereof  in  person  and  through  his  tenants  until  the  first  day  of 
November,  187  ,  when  he  let  and  hired  the  same  to  this  defendant 
fur  the  term  of  one  year  from  that  date.  That  on  said  last  named 
diy,  defendant,  as  tenant  of  Dean,  under  the  lease,  took  possession 
of  said  premises  and  was  in  possession  thereof  when  this  action  was 
commenced. 

"  Ninth — ^That  such  proceedings  were  had  and  taken  in  said  estate 
in  the  probate  court  of  Santa  Cruz  county,  on  or  about  the 
day  of  187     ,  the  said  court  duly  made  and  entered  its 

order  and  decree  in  the  matter  of  said  estate,  showing  and  decree- 
ing that  due  notice  to  the  creditors  of  said  estate  had,  before  that  - 
date,  been  duly  given  and  made  by  the  administrator  of  said  estate. 
That  the  first  publication  of  said  notice  was  made  on  the  ninth  day 
of  October,  1874. 

"  Tenth — ^That  neither  Patterson  nor  plaintiflF  ever,  at  any  time, 
presented  any  claim  against  said  estate  to  said  administrator. 

**  Eleventh — ^That  on  the  thirteenth  day  of  December,  1876,  said 
ViUiam  H.  Patterson  executed  to  plaintiff  a  warrantee  deed  of  said 
premises. 
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"Twelfth — ^That  while  defendant  was  so  in  possession  of  said 
premises,  and  before  this  suit  was  commenced,  plaintiff  demanded 
of  defendant  possession  of  said  premises,  which  was  refused.  That 
plaintiff  has  never  been  permitted  to  enter  into  the  possession  of 
said  premises. 

"  Thirteenth — ^That  the  value  of  the  use  and  occupation  of  said 
premises  is  six  hundred  dollars  per  annum. 

' '  Fourteenth — ^That  on  the  twentieth  day  of  May,  1876,  plaintiflf 
commenced  his  action  against  ^aid  P.  F.  Dean  et  al.,  in  the  district 
court  of  the  twentieth  judicial  district  of  the  state  of  California,  in 
and  for  Santa  Cruz  county,  to  recover  the  possession  of  said  prem- 
ises, and  that  said  action  is  still  pending  and  undetermined. 

"Fifteenth — ^That  said  A.  P.  Sanford,  from  and  after  about  Jan- 
uary 1,  1873,  was  in  the  open,  notorious  and  exclusive  possession 
and  occupation  of  said  premises,  claiming  the  same  adverse  to  the 
whole  world. 

'*  Sixteenth — That  on  or  before  the  commencement  of  this  action 
plaintiff  had  full  knowledge  and  notice  of  the  possession  and  occu- 
pation of  said  premises  by  Sanford  and  Dean,  and  of  the  character 
of  defendant's  occupation  thereof. 

* '  Seventeenth — ^That  W.  W.  Stow  was,  at  the  date  of  the  contract 
between  Patterson  and  Sanford,  duly  authorized  and  empowered 
by  Patterson  to  execute  same  on  behalf  of  Patterson  and  in  his  name." 

By  the  terms  of  the  contract  as  found,  on  default  by  Sanford 
(under  whom  defendant  claims) ,  in  payment  of  principal  or  inter- 
est, Patterson,  for  whom  plaintiff  deraigns  title,  was  authorized  to 
declare  the  contract  forfeited  and  ended  by  depositing  written 
notice  to  that  effect  in  the  office  of  the  county  recorder  of  Santa 
Cruz  county,  and  immediately  thereupon  he  should  be  at  liberty 
and  have  the  right  to  re-enter  into  free  and  full  possession  of  the 
premises,  and  be  restored  to  his  former  estate  therein,  etc.,  etc. 
The  default  occurred,  and  Patterson  filed  the  notice  as  allowed  by 
the  agreement. 

This  ^ave  Patterson  a  right  to  the  possession  of  the  land,  and  he 
was  entitled  to  recover  it.  We  find  no  act  of  waiver  of  this  ri^ht 
by  Patterson.  Delay  in  filing  this  notice  was  not  a  waiver.  Indul- 
gence or  non-action  is  not  a  waiver  of  such  right:  Gray  v.  Blanchard, 
8  Pick.,  291;  Lawrence  v.  Gifford,  17  Id.^  366;  Hutcheson  v.  McNutt, 
1  Ohio,  15;  Jackson  v.  Crysler,  1  Johns.  Cas.,  125;  Hunter  v.  Oster- 
houndt,  11  Barb.,  33;  Phelps  v.  111.  C.  E.  Co.  63 111.,  468;  Hegler  v. 
Eddy,  53  Cal.,  597.  No  notice  was  required  from  Patterson  other 
than  the  notice  filed.  Parties  certainly  have  a  right  to  make  their 
own  contracts,  when  not  violative  of  law.  Granting  that  notice  in 
some  form  is  necessary,  certainly  the  law  will  not  require  a  notice 
different  from  that  which  the  parties  have  agreed  on.  We  do  not 
preceive  that  the  term  of  the  contract  as  to  notice  is  altered  by  the 
fact  of  Sanford's  death.  The  contract  had  in  it  no  such  term,  and 
the  law  does  not  authorize  us  to  insert  it.  Patterson  had  a  right 
to  act  on  such  stipulation  with  like  effect,  as  well  after  as  before  the 
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death  of  Sanford.     Besides,  before  the  action  was  brought,  plaintiff 
demanded  of  the  defendant  to  be  let  into  possession. 

The  law  did  not  reqaire  Patterson  to  present  any  claim  against 
the  estate  of  Sanford  to  his  administrator.  He  asked  nothing  against 
the  estate.  He  was  merely  claiming  his  own  property.  The  failure 
to  present  such  claim  was  no  defense  to  this  action. 

The  fourteenth  finding  shows  no  defense  to  this  action.  The  two 
actions  were  not  against  the  same  parties.  It  does  not  appear 
that  defendant  was  a  party  to  the  action  of  plaintiff  against  '*r,  F. 
Dean  at  al." 

The  fifteenth  finding  to  the  adverse  possession  of  Sanford  and 
Dean,  and  the  fourth  finding  are  contradictonr.  The  latter  finding 
distinctly  states  as  a  fact  that  Sanford  entered^  into  possession  and 
occupation  of  the  premises  under  the  agreement  with  Patterson  and 
remained  in  possession  thereof  until  his  death,  September  4,  1874. 
That  being  the  case,  we  cannot  see  that  there  was  any  adverse  poss- 
ession by  Sanford.  Dean  was  his  administrator  and  certainly  as 
such  held  no  possession  adverse  to  Patterson. 

Sanford  having  entered  into  possession  under  this  agreement  there 
certainly  could  be  no  hostile  possession  by  him  to  Patterson,  unless 
it  was  clearly  manifested  to  his  vendor  by  unequivocal  acts:  Unger 
V.  Mooney,  Xl  Pac.  0.  L.  J.,  574. 

On  account  of  the  contradiction  in  the  above  findings,  the  judg- 
ment is  reversed  and  the  cause  remanded  for  anew  triad. 

Shabpstein,  J.  and  Mybice,  J.,  concurred. 


;  No.  8,041. 


Kebns  v.  Deak. 

LepaHmaU  Two.    FUed  July  22,  1SS4, 
Judgment  Be^sbsed  on  authority  of  Kerns  v.  McKean,  ante. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Cruz 
county,  entered  in  favor  of  the  defendant.  The  facts  in  this  case 
are  similar  to  those  in  Kerns  v.  McKean,  ante. 

C.  JB.  Younger^  for  the  appellant. 
J,  A.  Barhamj  for  the  respondents 

The  Court.  This  action  depends  in  the  main  on  the  same  facts  as 
Kerns  v.  McKean,  No.  8,040,  ante.  No  defense  of  the  statute  of 
limitations,  or  of  another  action  pending  between  the  same  parties 
for  the  same  cause,  is  here  set  up.  The  points  involved  herein 
are  passed  on  in  Kerns  v.  McKean,  ante,  and  determined  adversely 
to  the  defendant  in  this  cause. 

The  jud^ent  is  reversed  and  the  cause  remanded,  and  the  court 
below  IS  directed  to  enter  judgment  for  the  plaintiff  for  the  posses- 
sion of  the  land  sued  for,  and  for  rents  and  profits  to  be  computed 
from  the  commencement  of  defendant's  possession  at  the  rate  found 
of  six  hundred  dollars  per  annum. 


304  West  Coast  Eeporteb.  [Sup.  Ct.  Cal, 


No.  8,765. 

Bayley  v.  Muehe. 

In  Bank.    Filed  July  22, 1S84. 

Thornton,  J.,  Dissents  prom  the  Opinion  that  heirs  of  a  deceased  inor1^:agop  need  not 
be  made  {mrties  in  an  action  against  his  executor  or  administrator  to  foreclose  the  mortga^ 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco.  The  opinion  of  the  court  is  contained 
aiitef  page  195.  The  former  opinion  of  Mr.  Justice  Thornton  is  in 
1  West  Coast  Eep.,  125. 

F.  J,  Castlehun,  for  the  appellant. 
Stetson  (k  Houghtoriy  for  the  respondent. 

Thornton,  J.  I  dissent.  I  adhere  to  my  opinion  formerly  filed, 
and  desire  it  to  stand  as  my  opinion  in  this  case.  Conceding  that 
the  legislature  has  the  power  to  dispense  with  the  heirs  of  an  intes- 
tate as  parties  to  a  suit  to  forclose  a  mortgage  executed  by  their  in- 
testate, and  to  provide  that  such  suit  be  agi^inst  the  administrator 
as  the  sole  party  it  has  not  done  so.  No  statute  has  been  called  to 
my  attention  which  has  this  effect,  nor  have  I  been  able  to  find  one. 


No.  9.283. 

Manor  v.  Davis. 

DepaHment  Two.    Filed  July  2i,  1884. 
Findings  held  Sustained  by  the  Evidence. 

Appeal  from  a  judgment  of  the  superior  court  for  Colusa  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the 
defendant  a  new  trial. 

H.  M.  Alberry,  for  the  appellant. 
Blanchard  &  Hart^  for  the  respondent. 

The  Court.  The  only  point  made  in  this  case  is  that  the  evi- 
dence is  insufficient  to  sustain  the  decision  of  the  court.  We  have 
examined  the  evidence  and  think  it  is. 

Judgment  and  order  affirmed. 
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No.  9,214. 

WaTROUS  V,   OUNNINQHAM  ET  AL. 

DepartmaU  Two.    Filed  July  22,  1884* 

Clam  and  Beuvebt— Ownership— EvroENCB  op.— Whene  isaue  is  joined  as  to  the  own- 
ership o!  property,  in  an  action  of  claim  and  delivery,  the  books  of  a  person  not  a  {)arty  to 
the  action,  purporting  to  show  a  sale  of  such  property  to  the  plaintiff,  are  inadmissible  for 
the  purpose  of  corroborating  the  testimony  of  the  plaintiff  that  he  was  the  owner. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Joaquin 
county,  entered  in  favor  of  the  plaintin,  and  from  an  order  denying 
the  defendants  a  new  trial.    The  opinion  states  the  facts. 

Campbell  &  Murder^  for  the  appellants. 

Baldmn  &  Smith,  and  LotUtU  &  Lindley,  for  the  respondent. 

Myrick,  J.  This  action  is  for  the  recovery  of  the  possession  of 
sixty  hogs,  alleged  by  plaintiff  to  be  his  property.  The  hogs  had 
been  seized  by  the  defendant,  Cunuinpcham,  as  sheriff,  by  virtue  of 
m  attachment  at  the  suit  of  the  defendant,  McDougald,  as  the  prop- 
erty of  one  Ho  Tuck.  On  the  trial,  the  question  was  whether  the 
plaintiff  had  bought  the  hogs  as  and  for  his  own  property,  or  whether 
lie  had  advanced  the  money  to  Ho  Tuck,  the  latter  being  the  pur- 
chaser. The  plaintiff  called  one  Lin^  Siug  as  a  witness,  who  testi- 
£ed  that  he  bought  hogs  from  Ho  Tuck;  that  sometimes  Ho  Tuck 
^oi  the  money  for  them,  and  sometimes  the  plaintiff  got  it;  that  Ho 
luck  always  told  the  witness  to  pay  plaintiff.  The  plaintiff  then 
offered  in  evidence  the  book  of  Ling  Sing  showing  the  account 
between  Ling  Sing  and  plaintiff.  This  was  objected  to ,  and  the  objec- 
tion was  overruled.  The  book  being  received  in  evidence,  showed 
the  account  between  Watrous  and  Ling  Sing,  where  Watrous  was 
credited  with  hogs  and  charged  with  cash. 

The  object  of  offering  the  book  in  evidence  was  to  corroborate 
the  testimony  of  plaintiff  that  he  was  the  owner  of  the  hogs.  For 
that  purpose  it  was  incompetent.  The  entries  in  this  book  did  not 
Wnd  defendants.  As  to  them  they  were  rea  inter  alios  acta.  The 
court  erred  in  its  ruling  in  admitting  them.  "We  cannot  say  but  this 
evidence,  in  the  minds  of  the  jury,  turned  the  scales  in  favor  of 
plamtiff. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new 

trial. 

Sharpotein,  J.,  and  Thoenton,  J.,  concurred. 

Ko. 


^  366  West  Coast  Reporteb.  [Sup.  Ct.  Cal 


No.  9,469. 

Bbooes  v.  Haslah. 

Department  Two.    Filed  July  22, 1884* 

WiLLFrL  Shooting  of  Human  Being — Self-Depense— Burden  of  Proof.— The  Bhooting 
of  a  human  being,  if  not  justifiable  or  excusable,  is  presnmed  to  have  been  done  willfnU), 
unlawfully,  ^v^ongfulIy  and  maliciously,  and  in  aa  action  to  recover  for  such  «hooting,  the 
burden  of  proving  the  same  to  have  been  done  in  self -defense  is  upon  the  defendant 

Appeal  from  a  judgment  of  the  superior  court  for  Tuolumne 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  denying 
the  plaintiff  a  new  trial,  in  an  action  to  recover  for  the  shooting  ol 
the  plaintiff's  husband.     The  opinion  states  the  facts. 

Caleb  Dorsey,  for  the  appellant. 
E,  A,  RogerSy  for  the  respondent. 

Shabpstein,  J.  The  defendant's  denial  of  the  allegation  that  he 
**  willfully,  unlawfully,  wrongfully  and  maliciouslv  "  shot  the  plain- 
tiff's husband,  standing  by  itself,  raised  no  issue,  because  the  shoot- 
ing, if  not  justifiable  or  excusable,  was  "willful,"  etc.  And  of  this 
the  pleader  appears  to  have  been  aware,  for  the  denial  is  followed 
by  an  averment  '*that  said  shooting  was  done  purely  in  self- 
defense."  This  amounts  simply  to  a  plea  in  confession  and  avoid- 
ance; and  the  principles  of  pleading  before  the  code  required  that 
matter  in  confession  and  avoidance  should  be  specially  pleaded,  and 
not  given  in  evidence  under  the  general  issue:  1  Chitty  on  PI.,  552. 
If  to  such  a  plea  there  was  a  replication,  the  burden  of  proving  the 
affirmative  oi  the  issue  devolved  on  the  defendant.  Under  the  code 
the  statement  ot  any  new  matter  in  the  answer  in  avoidance  must  be 
deemed  controverted  by  the  opposite  party:  C.  C.  P.,  462. 

Here  the  averment  in  the  answer  that  the  shooting  was  done  in 
self-defense  was  controverted — put  in  issue — ^by  the  plaintiff,  and  it 
devolved  on  the  defendant  to  prove  the  affirmative  of  that  issue. 
But  the  court  nonsuited  the  plaintiff  because  she  did  not  prove  that 
it  was  not  done  in  self-defense.  This  was  shifting  the  burden  from 
the  side  on  which  the  law  cast  it  to  the  opposite  side. 

Judgment  and  order  reversed. 

Thobnton,  J.,  and  Mybick,  J.,  concurred. 
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No.  9,208. 

Newbill  et  al.  v.  Thurston  et  al. 

Department  Two,    Filed  Jvly  ^2,  ISS4, 

MrsWG  Claiit— Location— Notice— ^Masking  Boundaries.— Simply  posting  a  notice  and 
trwitintj  a  diacovery  monument,  is  not  a  valid  location  of  a  mining  claim,  although  the  no- 
t!v  .stated  that  the  locator  claimed  twenty  days  within  whicli  to  make  the  boundaries  and 
t/  record  the  claim.  Such  claim  is  open  to  re-location  at  any  time  before  the  original  luca- 
t  T  marked  his  boundaries  on  the  ground. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Bernardino 
county,  entered  in  favor  of  the  plaintiflFs,  and  from  an  order  deny- 
iDg  defendants  a  new  trial.     The  opinion  states  the  facts. 

Satterwhite  &  Curtis^  and  Eeddi/,  for  the  appellants. 
Bicknell  and  Harris,  for  the  respondents. 

Mybick,  J.  Ejectment  for  a  portion  of  a  mining  claim.  The 
question  is  whether  the  location  of  the  plaintiiFs  was  sufficient  to 
entitle  them  to  recover.  On  the  twenty-sixth  of  March,  1831, 
Newbill,  one  ot  the  plaintiffs,  went  upon  the  ground  and  posted  a 
notice  and  erected  a  discovery  monument;  no  other  marks  or  mon- 
uments were  then  made  or  erected,  but  the  notice  stated  that  the 
locator  claimed  twenty  days  within  which  to  make  the  bounda- 
ries and  to  record  the  claim.  The  ground  claimed  by  the  no- 
tice extended  five  hundred  feet  ioutheasterly,  and  one  thousand 
feet  northerly  from  the  notice.  During  the  ensuing  two  weeks 
Newbill  went  from  his  camp,  some  twelve  miles  distant,  to  the  claim, 
several  times;  he  gives  as  his  reason  for  not  erecting  monuments  or 
placing  other  marks  by  which  the  boundaries  could  readily  be 
traced,  that  he  was  ill  and  not  able  to  perform  the  necessary  labor. 
During  the  time,  however,  he  went  to  another  mining  region  and 
rosted  notices  of  location  there.  On  the  fiftli  of  April  defendants' 
grantors  made  a  location,  properly  marked,  which  embraced  a  por- 
tion of  the  ground  indicated  in  the  Newbill  notice.  On  the  tenth 
or  eleventh  of  April,  Newbill  made  an  arrangement  with  his  co- 
plaintiffs,  Wallace,  Ferrell  and  Parks,  by  which  they  were  to  com- 
plete his  location,  for  their  mutual  benefit.  Notice  was  accordingly 
posted  on  behalf  of  said  plaintiffs,  and  monuments  erected.  The 
ground  claimed  by  plaintiffs  is  called  the  **  Bed  Jacket;''  that 
claimed  by  defendants  is  called  the  "Mammoth."  This  action  is 
to  recover  so  much  of  the  *'  Bed  Jacket"  as  is  within  the  bounda- 
ries of  the  "Mammoth,"  and  of  a  claim  called  the  "  Tiger." 

The  court  below,  after  stating  the  facts,  found  that  from  the  time 
of  the  discovery  by  Newbill  until  the  marking  the  boundaries  was 
finally  completed,  no  unreasonable  time  elapsed  and  there  was  no 
uoreasonabJe  delay,  or  any  delay  in  making  or  completing  the 
boundary  marks  or  monuments,  except  such  as  was  necessary  and 
Qoavoidable.  We  are  of  the  opinion  that  this  finding  is  not  sus- 
tained by  the  evidence,  nor  does  it  harmonize  with  the  undisputed 
acts  of  the  parties.    The  act  of  congress  authorizing  the  location  uf 
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claims  does  not  state  any  time  within  which  the  location  must  be 
completed;  but  it  says  the  claim  must  be  distinctly  marked  on  the 
ground,  so  that  its  boundaries  can  be  readily  traced.  If  a  person 
be  on  the  ground,  actually  engaged  in  making  the  locaction,  it  would 
hardly  be  asserted  that  another  might  locate  over  him;  but  the  case 
before  us  does  not  present  such  transactions.  Newbill  was  not  on 
the  ground  engaged  in  marking  the  boundaries  of  his  claim,  he  was 
away,  part  of  the  time  detained  by  illness  and  part  of  tiie  time 
engaged  in  posting  notices  elsewhere.  The  location  by  his  co-plaint- 
iffs did  not  relate  back  to  the  original  notice,  but  an  original  trans- 
action. The  location  by  defendants'  grantors  was  prior  in  time,  and 
must  prevail. 

The  location  by  James  of  the  '*  Tiger  "  claim  was  subsequent  to 
that  of  the  plaintiffs.  As  James  took  no  appeal,  his  location  is  not 
before  uis.  The  judgment  and  order  as  to  the  defendants,  Thurston, 
Dougherty  and  the  Oriental  Mill  and  Mining  Company,  and  as  to 
so  much  of  the  **  Mammoth "  claim  as  is  within  the  lines  of  the 
*'  Bed  Jacket,"  are  reversed,  and  the  cause  is  remanded  for  a  new 
trial. 

Sharpstein,  J.  and  Thornton,  J.,  concurred. 


No.  9,302. 

Walther  v.  Mutual  Life  Ins.  Oo. 

IkpartmeiU  Two,    FiUd  Julu  22,  1884. 

Life  Insukance— Preliminary  Proof  of  Death — ^Recitals  In. — In  an  action  on  &  Mr' 
insurance  policy,  papers  offered  for  the  purpose  of  showing  compliance  with  the  re^iuirt- 
ments  of  the  policy  as  to  preliniinary  proof  of  death,  are  xn'inui  facie  evidence,  again&t  ti.c? 
insured,  of  the  facts  recitea  therein,  including  the  manner  of  the  insured  s  death. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Clara 
county,  entered  in  favor  of  the  plaintiff*,  and  from  an  order  denying 
the  defendant  a  new  trial.     The  opinion  states  the  facts. 

McAUiaier  dc  Bergin^  for  the  appellant. 
Dunlap  dt  Van  Fleet,  for  the  respondent. 

Myrick,  J.  This  is  an  action  on  a  policy  of  insurance  on  the  life 
of  plaintiff's  husband.  The  policy  contained  the  statement  that 
**  the  company  does  not  insure  against  self-destruction  in  any  form;'' 
it  also  required  proofs  of  death  to  be  furnished,  including  state- 
ments from  attending  physicians,  a  householder  and  the  undertaker. 

On  the  trial  of  this  case,  the  plaintiff,  after  proving  the  fact  of 
death,  offered  in  evidence,  for  the  sole  purpose  of  showing  com- 
j)liance  with  the  requirement  of  the  policy,  preliminary  proof  of 
the  death  of  deceased  which  had  been  furnished  to  the  company  by 
the  plaintiff;  consisting  of  the  proceedings  of  the  coroner's  inquest 
Lad  upon  the  body  of  deceased,  a  statement  by  the  plaintiff,  together 
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with  statements  by  attending  physicians,  the  undertaker  and  a 
householder.  It  appeared  from  the  evidence  of  the  physician  given 
before  the  coroner,  that  the  deceased  died  from  the  effects  of  prus- 
sic  acid;  the  verdict  of  the  coroner's  jury  was  that  the  cause  of  his 
death  was  prussic  acid  administered  by  his  own  hand  with  suicidal 
intent. 

No  evidence  was  offered  contradicting  the  above.  The  court 
below  found  that  there  was  no  evidence  sufficient  to  show  that  the 
deceased  committed  suicide,  and  found  that  the  allegations  of  the 
uuswer  that  he  committed  suicide  were  untrue.  This  finding  was 
based  evidently  on  the  proposition  that  as  the  plaintiff  offered  the 
papers  referred  to,  solely  for  the  purpose  of  showing  that  she  had 
complied  with  the  requirements  of  the  policy  as  to  preliminary 
proof,  they  would  not  be  considered  for  any  other  pui-pose.  This 
was  error.  When  the  papers  were  in  evidence,  they  were  before 
the  court,  and  showed  on  their  face  that  the  deceased  had  com- 
mitted suicide,  and  for  the  purposes  of  the  trial,  they  "were  prima 
facie  evidence  of  that  fact,  and  should  have  been  so  considered: 
Insurance  Co.  v.  Newton,  22  Wall.,  32.  Doubtless  the  plaintiff 
would  have  been  permitted  to  overcome,  if  she  could,  the  pre- 
sumption raised  by  the  papers,  by  evidence  that  the  death  was 
from  natural  causes,  but  no  proof  as  to  the  cause  of  death  was 
offered  save  that  above  noted. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new  trial. 

THORjiTON,  J.,  and  Shabpstein,  J.,  concurred. 


Ko.  8,148. 

BtiLL,  Assignee,  etc.,  v.  Houghton  et  al. 

DepaHment  Two,    Filed  Jubj  22,  I8S4. 

A.v;iG2fEE  IN  Insolvency — AppoiNTifEXT  op  how  Alleged. — In  alleging  the  appoint- 

T^-i}^.  of  an  aBs«^ee  in  infiolvency,  it  is  not  necessary  to  aver  that  notice  was  given  to  the 

-'- :ton»  before  the  appointment  of  the  assignee,  or  that  thev  faile<i  to  act,  or  that  th»3 

i* ynee  was  competent  to  be  appointed.     An  averment  that  Dy  an  order  duly  given  and 

^  • .  a  certain  i)erson  was  appointed  assi^j'nee  is  sufiBcient. 

A<Tio5  BT  AiWJiGNEE— Fraud  on  Creditors — Demand. — In  an  action  by  an  assignee  in 
ii*'<hfcDcy  to  recover  back  moneys  unlawfully  paid  by  the  insolvent  with  intent  to  defraud 
.M«  tTtditors,  no  demand  is  necessary  to  be  averred  or  proved. 

It  15  THE  Duty  of  an  Assignee  in  Insolvency  to  take  into  his  Possession  the 
"^tjv  estate  of  the  insolvent  au(l  hold  it  for  the  parties  interested. 

-\ppEAL  from  a  judgment  of  tlie  superior  court  for  Santa  Clara 
county,  entered  in  favor  of  the  plaintiff,  and  from  an  order  deny- 
ing the  defendants  a  new  trial.     The  opinion  states  the  facts. 

Eoughton  &  Reynolds,  for  the  appellants. 
YoeU  and  Stephens^  for  the  respondents. 

Mymck,  J.  This  action  was  brought  by  an  assignee  of  an  insol- 
vent to  recover  money  paid  by  the  insolvent  to  a  creditor  with  the 
intent  of  giving  a  preference.     The  plaintiff  had  judgment. 
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On  the  twenty-fifth  of  July,  1878,  Swain  (the  insolvent)  was  under 
tLe  federal  bankrupt  law,  acljudged  a  bankrupt,  and  in  August  fol- 
lowing an  assignment  of  his  estate  was  made.  In  September,  1870, 
the  United  States  district  court  set  apart  a  homestead  to  him. 
Thereafter,  in  the  same  month,  in  view  of  an  action  for  a  divorce 
between  Swain  and  his  wife,  it  was  agreed  to  raise  one  thousand 
dollars  by  mortgage  of  the  homestead,  and  that  Swain  should  tiile 
the  money  as  and  for  his  share  or  interest  in  the  homestead  prop- 
erty; this  agreement  was  carried  into  effect.  On  the  seventh  of 
October,  1879,  Swain  was  indebted  to  defendants  in  the  sura  of 
one  thousand  three  hundred  dollars  and  paid  them  the  one  thou- 
sand dollars  in  part  payment  thereof.  On  the  twenty-fifth  of  Octo- 
ber, 1879,  Swain  filed  a  petition  in  insolvency  under  the  state  law, 
and  such  proceedings  were  had  that  the  plaintiff  Bull  was  appointed 
assignee.  In  the  insolvency  proceedings,  Swain  was  discharged  of 
Lis  debts;  but  the  proceedings  in  bankruptcy  still  remain  unde- 
termined. The  petition  in  insolvency  gave  the  names  of  two  cred- 
itors, viz:  Pellier,  whose  debt  accrued  in  1878,  and  Stephens,  whose 
debt  accrued  part  before  and  part  after  July,  1879,  no  more  certain 
date  appearing. 

The  appellant's  present  reasons  why  the  judgment  should  be 
reversed : 

1.  It  does  not  appear  from  the  complaint  that  Swain  had  his 
domicile  or  usual  residence  in  Santa  Clara  county;  nor  that  any 
schedule  was  attached  to  or  accompanied  his  petition;  nor  that  any 
order  was  made  for  creditors  to  show  cause,  or  that  any  notice  to 
creditors  was  given;  nor  that  the  petition  was  verified  before  the 
county  judge. 

The  complaint  avers  that  Swain,  on  a  day  named,  filed  his  peti- 
tion duly  verified  in  the  countjr  court  of  Santa  Clara  county,  ajjeg- 
iug  his  insolvency,  and  praying  to  be  discharged,  and  thereupon 
such  proceedings  were  had  that  afterwards,  on  a  day  named,  by  an 
order  of  said  county  court  duly  given  and  made,  plaintiff  was 
appointed  assignee  of  Swain  and  duly  qualified,  and  still  remains 
as  such,  and  that  said  insolvent  executed  and  delivered  to  plaintil 
an  assignment  of  his  effects  for  the  benefit  of  his  creditors.  We 
think  these  averments,  so  far  as  they  relate  to  the  jurisdiction  of  the 
county  court  and  its  action,  bring  the  case  within  section  456,  C.  C. 
P.,  and  are  sufficient.  It  was  not  necessary  to  have  averred  in  the 
complaint  that  notice  was  given  to  the  creditors  before  the  aj)point- 
ment  of  the  assignee,  or  that  they  failed  to  act,  or  that  plaintiff  was 
competent  to  be  appointed;  the  complaint  averred  that  by  an  order 
duly  given  and  made,  the  plaintiff  was  appointed — which,  under  the 
section  above  referred  to,  covers  the  objections  presented  by  the 
defendants. 

2.  That  no  demand  of  plaintiff  on  the  defendants  was  averred  or 
proved.  No  demand  was  necessary.  The  payment  of  the  money 
by  Swain  to  the  defendants  was,  under  the  facts  as  found,  unlawful — 
no  demand  was  requisite. 
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3.  That  the  jurisdiction  of  the  federal  court  was  exclusive  as  to 
all  claims  against  Swain  which  accrued  prior  to  July  25,  1878,  the 
date  of  the  adjudication  in  bankruptcy.  Whatever  might  have  been 
the  ride,  if  Swain  had  been  discharged  in  bankruptcy  it  is  sufficient 
to  say  that  he  was  not  so  discharged.  For  aught  we  can  say,  he 
may  never  be  so  discharged — it  may  be  that  all  his  creditors,  both 
early  and  late,  before  the  insolvency  discharge,  may  be  entitled  to 
Bbare.  It  is  the  duty  of  the  assignee  in  this  case  to  recover  the 
entire  estate,  and  hold  it  for  parties  interested. 

Judgment  and  order  affirmed. 

Sharpstein,  J.,  and  Thornton,  J.,  concurred. 

OONCURBING  OPINION. 

In  concurring  in  the  above  opinion,  Justice  Thornton  desires  to 
add  that  defendants,  not  having  in  any  way  connected  themselves 
with  the  assignee  in  bankruptcy,  or  shown  any  authority  from  the 
latter  to  set  up  his  title  in  defense,  cannot  avail  themselves  of  such 
defense:  Palm  tag  v.  Doutrick,  59  Cal.,  154;  Dodge  v.  Meyer,  617c/., 
405. 


Na  9,328. 

Gellispie  V.  WiNN,  Administrator,  etc. 

DepaHment  Two,    Filed  July  24,  ISS4. 

AccocKTiNO  Against  Administrator— Presentation  of  Claim. — An  action  for  an 
accuonting  a^nst  the  administrator  of  hid  guardian  cannot  be  maintained  by  a  ward,  unless 
W  i»^aeent8  the  claim  on  which  such  action  is  founded  to  the  administrator  for  allowance. 

Appeal  from  a  judgment  of  the  superior  court  of  Sacramento 
county,  entered  in  favor  of  the  defendant.  This  was  an  action  for 
an  accounting  against  the  administrator  of  the  estate  of  a  Mrs. 
Hersperger,  who  had  been  the  guardian  of  the  plaintiff.  The 
further  facts  appear  in  the  opinion. 

Freeman  &  Bates,  and  Fan  Fleet,  for  the  appellant. 
Sj/an  and  Hart  &  White,  for  the  respondent. 

The  Court.  We  think  the  motion  for  nonsuit  was  properly 
granted.  The  claim  on  which  the  action  is  based  was  never  pre- 
sented for  allowance  to  the  defendant,  as  the  administrator  of  the 
estate  of  Mrs.  Hersperger,  deceased,  nor  is  it  shown  that  the  money 
vhich  she  received  as  the  guardian  of  plaintiff  ever  came  into  the 
liaods  of  defendant,  as  such  administrator  or  otherwise.  On  the 
other  hand  the  only  evidence  introduced  on  the  trial  tends  to  prove 
the  exact  reverse. 

Judgment  affirmed. 
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No.  8,169. 

MiLLICH  17.  GUTTEBNIOH. 
Dtjpartment  One,    FUed  Jvly  S4,  I884. 

Judgment  Eevebskd  fob  Ebbor  in  the  Findings,  and  for  the  rejection  of  material  evi* 
dence. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Craz 
county,  entered  in  favor  of  the  defendant.  The  opinion  states  tlie 
facts. 

jp.  J.  McCann,  for  the  appellant. 
Goldshy  &  Cloudy  for  the  respondent. 

The  Court.  This  action  was  properly  brought  under  section  1161 
of  the  code  of  civil  procedure,  but  the  judgment  of  the  court  below 
must  be  reversed  for  errors  in  the  proceedings. 

In  the  first  place  the  findings  do  not  support  the  judgment.  No 
such  lease  as  tiiat  set  forth  in  the  complaint  is  found  by  the  conrt, 
but  on  the  contrary  a  contract  for  a  lease  is  found  essentially  differ- 
ent from  the  terms  of  the  lease  which  is  declared  on,  and  is  iLe 
foundation  of  plaintiff's  action. 

There  was  also  error  in  the  ruling  of  the  court  found  in  the  fourth 
bill  of  exceptions.  The  plaintiff  testified  that  he  was  not  in  the  city 
of  Santa  Cruz  on  the  twenty-third  day  of  January,  1879.  This  va3 
material  evidence  in  the  case,  and  it  was  competent  for  the  defend- 
ant to  contradict  him  on  this  point. 

For  these  errors  the  judgment  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial.     So  ordered. 


No.  9,200. 

Mound  Citt  Land  and  Water  Ass'n.  v,  Slauson  et  al. 

In  Bank.    Filed  July  22,  18S4, 

Con VETANCE— Consideration — Corporation — Ultra  Vires. — ^A  conveyance  byacx)n)or 
ation,  in  consideration  that  its  grantee  would  prevent  the  recovery  of  or  protect  it  8gaiii>t 
any  personal  judgment,  in  an  action  brouj^ht  to  recover  on  its  contract  of  guaranty,  is  valid, 
although  such  contract  of  guaranty  was  ultra  vires. 

Appeal  from  a  judgment  of  the  superior  court  for  Los  Angeles 
county,  entered  in  favor  of  the  defendants,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial  in  an  action  to  set  aside  a  deed.  The 
opinion  states  the  facts. 

Graves  &  Chapman,  and  Bicknell  dk  TVIiUe,  for  the  appellant. 

Godfrey  and  Bl  M,  Widney,  for  the  respondents. 

Thornton,  J.  The  conveyance  made  by  plaintiff  to  Slauson  was 
on  sufficient  consideration,  to  wit,  that  Slauson  would  prevent  the 
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recovery  of  or  protect  plaintiff  against  any  personal  judgment  on  a 
certain  contract  of  purchase  in  the  action  brought  by  the  Los 
Angeles  County  Bank  against  Wolfskill,  plaintiff  and  others.  This 
Slauson  agreed  to  do.  On  this  agreement  the  conveyance  ivas 
executed.  A  promise  for  a  promise  is  a  sufficient  consideration :  1 
Parsons  on  Contracts,  373.  The  promise  on  the  part  of  plaintiff  was 
to  make  a  conveyance  if  Slauson  would  agree  to  protect  it,  and  the 
promise  on  the  part  of  Slauson  was  to  protect  it,  m  consideration  of 
the  conveyance. 

It  may  be  remarked  that  this  promise  by  Slauson  appears  to  have 
been  complied  with,  for  in  the  action  the  bank  failed  to  recover  a 
personal  judgment  against  the  plaintiff.  • 

In  this  view,  it  makes  no  difference  that  plaintiff  was  not  bound 
on  the  guaranty,  which,  it  was  claimed,  subjected  it  to  a  personal 
JQilgment  in  the  suit  of  the  bank.  Slauson  agreed  to  protect  it  from 
any  judgment  against  it  in  that  suit.  Whether  it  was  bound  or  not 
bj  the  guaranty  was  the  very  question  to  be  determined  in  that  suit, 
and  Shiuson  undertook  to  defend  the  suit  and  defeat  the  claim 
against  plaintiff;  or  if  he  could  not  defeat  the  action  and  judgment 
passed  against  it,  to  protect  it  against  such  judgment. 

It  is  said  that  the  contract  of  guaranty  was  ultra  vires,  and  there- 
fore did  not  bind  the  coporation.  But  the  bank  in  its  action  was 
claiming  that  this  contract  was  not  uUra  vires;  that  it  bound  plaint- 
iff, and  was  seeking  to  make  it  liable  in  the  suit  and  have  .judgment 
against  it.  Whether  Slauson  knew  or  thought  the  contract  buund 
plaintiff  or  not  does  not  appear;  but  it  makes  no  difference  whether  he 
thought  or  knew  it  did  not.  He  may  have  acted  on  the  view  of  the 
law,  that  it  did  not  bind  plaintiff,  but  this  was  the  very  point  in 
judicature,  and  we  see  no  reason  why,  if  he  was  clear  and  positive 
in  his  opinion  that  plaintiff  was  not  bound,  that  he  could  not  con- 
tract as  ne  did.  He  oore  no  relation  of  trust  or  confidence  to  the 
plaintiff,  which  bound  him  to  take  care  of  its  interests.  He  was  not 
Its  guardian,  agent,  director  or  trustee.  The  parties  dealt  at  arms 
length,  untrammeled  by  any  confidential  or  fiduciary  relations.  The 
fact  that  Slauson  was,  at  the  time  the  contract  was  made,  the  presi- 
dent of  the  board  of  directors  of  the  Los  Angeles  County  Bank,  cuts  no 
£gure  in  the  matter.  His  holding  that  position  did  not  render  his 
contract  illegal.  The  transaction  is  not  claimed  or  alleged  to  have 
been  in  any  waj  fraudulent,  except  as  to  the  inducement  to  the 
members  of  plaintiff's  board  of  directors  to  sanction  the  contract 
with  and  conveyance  to  Slauson,  viz. :  that  it  was  made  to  protect 
themselves  against  personal  liability  as  stockholders  of  the  plaintifi 
corporation.  This  motive  was  not  alleged  to  have  been  known  to 
Slauson,  or  that  he  acted  on  it.  Conceding  that  this  motive  on  the 
part  of  the  directors  would  have  made  the  conveyance  fraudulent, 
as  Slauson  knew  of  no  such  motive,  he  could  not  nave  acted  on  it, 
and  he  was  guilty  of  no  fraud. 

The  same  reasoning  applies,  if  the  contract  of  guaranty  made  by 
the  plaintiff  was  without  consideration.     Slauson's  contract  may 
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Lave  induced  and  no  doubt  did  induce  him  to  defend  the  action, 
and  be  bad  a  right  to  defend  on  both  grounds,  that  plaintiff's 
contract  was  without  consideration  and  uUra  vires,  or  on  either. 
Slauson  did  not  contract  that  plaintiff's  contract  was  ultra  vires  and 
without  consideration  and  therefore  of  no  force,  but  that  he  would 
prevent  a  judgment  against  plaintiff,  or  if  recovered,  would  protect 
plaintiff  from  it.  At  any  rate,  the  outcome  was  that  plaintiff  suc- 
ceeded in  the  action. 

Whatever  title  the  bank  acquired  to  the  lands  involved  herein, 
was  obtained  by  a  fair  purchase  under  a  fair  sale  in  the  foreclosure 
suit.  If  it  purchased  in  this  mode  the  San  Jose  rancho  and  the  San 
Jose  addition  (that  it  purchased  does  not  clearly  appear)  there  was  a 
redemption  from  the  purchase  of  these  lands  oy  Wolf  skill.  As 
to  the  Azusa  rancho,  there  was  no  redemption,  and  for  this  prop- 
erty a  sheriffs  deed  was  made  to  it  after  the  lapse  of  the  proper 
period,  and  it  (the  bank)  subsequently  conveyed  this  rancho  to 
defendant  Philip  H.  Martz.  These  sales  to  and  purchases  by  the 
bank  are  not  assailed  in  any  way  as  unfair.  If  they  were  unfair 
redress  should  have  been  sought  by  a  motion  to  the  court  in  which 
the  judgment  of  foreclosure  was  rendered  to  have  them  vacated. 

"We  find  no  averment  in  the  complaint  of  any  circumstances  which 
vested  in  plaintiff  herein  any  equity  by  whicn  to  charge  the  bank 
as  its  trusee.  The  grantee  o!  the  bank,  Philip  H.  Mar^,  stands  in 
its  place,  and  occupies  a  position  equally  as  favorable.  There  is 
nothing  to  justify  fastening  a  trust  on  Martz,  either  as  the  grantee 
of  the  bank  of  Slauson. 

We  will  add  here  that  there  is  no  charge  of  a  combination  or  col- 
lusion by  Slauson  with  the  directors,  who,  as  a  board,  authorized 
the  conveyance  to  him,  to  defraud  the  corporation  or  its  stock- 
holders, and  no  facts  averred  which  show  any  such  combination  or 
collusion.  Nor  is  it  alleged  that  Slauson  was  the  bank  in  another 
guise,  the  latter  seeking  through  him,  as  its  instrument  or  interme- 
diary, to  secure  an  inequitable  advantage  of  the  plaintiff  or  its 
stockholders. 

We  think  the  judgment  should  be  affirmed,  and  it  is  so  ordered. 

Sharpstein,  J.,  Boss,  J.,  McKinstry,  J.,  and  Myrick,  J.,  con- 
curred. 
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No.  9.138. 

Montgomery  v.  Merrill  et  al. 

In  Bank.    FUed  July  25,  1SS4. 

MoBTGAGE— Geowtno  Crops— Rents,  Issues  axd  Pbofits.— A  mortgage  of  land,  with 
the  rent*,  issues  and  proiita  thereof,  attaches  as  a  lien  to  the  crop  growing  on  such  land  at 
the  time  of  foreclosure.  The  proceeds  of  the  sale  of  such  crop  should  be  applied  to  the  pay- 
ment of  the  mortgage  debt. 

Appeal  from  an  order  of  the  superior  court  for  Colusa  county. 
The  opinion  states  the  facts. 

H.  J/.  Alberry,  for  the  appellant. 

John  T.  Harrington,  for  the  respondents. 

Shaepstein,  J.  It  appears  that  the  receiver  took  possession  of 
the  mortgaged  premises  and  harvested  and  marketed  a  crop  grown 
thereon,  which  had  been  planted  by  the  defendant.  At  the  fore- 
closure sale  the  mortgaged  premises  did  not  bring  a  sum  sufficient 
to  satisfy  the  debt  secured  by  the  mortgage,  and  the  plaintiff  applied 
to  the  court  for  an  order  that  the  money  realized  from  the  sale  of 
said  crop  should  be  applied  to  the  payment  of  the  deficiency.  The 
application  was  resisted  by  the  defendants,  who  made  a  counter- 
application  to  have  said  money  paid  to  them.  The  plaintiff's  appli- 
cation was  denied,  and  that  of  the  defendants  granted.  From  that 
order  the  plaintiff  appealed. 

This  was  a  case  in  which  the  court  was  authorized  to  appoint  a 
receiver:  C.  C.  P.,  564. 

According  to  an  allegation  of  the  complaint,  which  was  not  denied 
,  by  the  answer,  in  the  action  to  foreclose  the  mortgage,  not  only  the 
laud  described  in  the  complaint,  but  the  rents,  issues  and  profits  there- 
of were  mortgaged,  so  that  the  crop  which  the  receiver  took  posses- 
sion of  was  a  part  of  the  mortgaged  property.  And  it  appears  that  the 
proceeds  of  the  sale  of  that,  when  added  to  the  sum  realized  from 
the  sale  of  all  the  other  mortgaged  property,  was  insufficient  to 
satisfy  the  judgment  recovered  by  the  plaintiff.  The  defendants' 
insistance  that  because  the  plaintiff  omitted  to  demand  a  judgment 
for  a  deficiency  in  case  of  a  failure  to  realize  from  a  sale  of  the 
mortgaged  property,  a  sum  sufficient  to  satisfy  the  judgment,  he  is 
not  entitled  to  the  money  realized  from  the  sale  of  said  crop,  is 
based  on  what  we  conceive  to  be  a  misapprehension  of  the  case. 
The  deficiency  can  only  be  the  excess  of  the  mortgage  debt,  as 
established  by  the  judgment  over  the  sum  realized  from  a  sale  of  all 
the  mortgaged  property — of  which,  in  this  case,  the  crops  consti- 
tuted a  part. 

Order  appealed  from  reversed. 

Ross,  J.,  Thornton,  J.,  and  McKinstry,  J.,  concurred. 
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No.  9,535. 

Weidekind  V.  Tuolumne  County  TVater  Co. 

DepaHment  Two,    FUcd  Jvly  25,  18S4. 

A  Party  Cannot  Testify  as  to  a  Conversation  had  Between  Himself  andaWitxes-s 
in  regard  to  wliat  he  expected  such  witness  would  testify. 

Breaking  of  Dam~>egligence— Instructions.— In  an  action  for  damages  caused  by  the 
breaking  away  of  a  dam  through  the  defendants  negligence  the  court  cannot  instruct  tite 
jury  that  the  defendant's  failure  to  have  waute- water  gates,  or  to  constantly  examine  the 
dam,  was  negligence.  Wiiether  such  facts  constituted  negligence  was  a  quesiion  for  tlie 
jury. 

Appeal  from  a  judgment  of  the  superior  court  for  Tuolumne 
county,  entered  in  favor  of  the  plaintiff  and  from  an  order  denying 
the  defendant  a  new  trial.  This  was  an  action  to  recover  damages 
for  injuries  caused  by  the  breaking  away  of  the  defendant's  dam 
through  its  alleged  negligence.  On  the  trial  the  court  permitted 
the  plaintiff,  against  the  uefendant*s  objection,  to  answer  the  ques- 
tion, *'  did  you  not  state  to  Ham  that  you  expected  him  to  testify 
that  the  dam  was  in  a  rotten  condition, '  The  further  facts  appear  iu 
the  opinion. 

Edtvin  A.  Bodgers,  for  the  appellant. 
Caleb  Dorseyy  for  the  respondent. 

Sharpstein,  J.  The  objection  to  the  plaintiff's  testifying  to  a 
conversation  between  himself  and  the  witness  Ham,  should  have 
been  sustained.     The  evidence  was  inadmissible  for  any  purpose. 

We  think  the  court  overstepped  the  limit  prescribed  by  section 
19,  art.  VI,  of  the  constitution  when  it  instructed  the  jury,  "  if  you 
find  from  the  evidence  that  the  defendant  did  not  have  sufficient 
gates  to  let  out  the  water,  so  as  to  prevent  any  break  that  occurred 
below  the  top  of  the  dam  from  being  enlarged  by  the  continual 
flow  of  the  waters  through  it,  then  said  dam  is  insufficiently  and 
negligently  constructed.  It  should  have  had  gates  sufficient  to  let 
all  the  water  out  by  degrees,  so  as  to  prevent  a  flood  below  by  a 
sudden  breakage  of  the  dam." 

It  was  proper  to  instruct  the  jury  as  to  the  degree  of  care  and 
negligence  wnich  the  law  devolved  on  the  defendant  in  the  construc- 
tion and  maintenance  of  its  dam;  and  that  if  it  neglected  or  failed 
to  exercise  that  degree  of  care  and  vigilance,  it  would  be  liable  for 
such  damages  as  any  one  might  suffer  from  the  dams  breaking  away. 

But  when  the  court  went  beyond  that,  and  instructed  the  jury 
that  the  dam  was  "  insufficiently  and  negligently  constructed,'* 
unless  it  had  gates  sufficient  for  a  certain  purpose,  it  charged  with 
respect  to  a  matter  of  fact.  The  court  might  as  well  have  charged 
them  that  if  the  dam  was  not  of  certain  dimensions,  or  constructed 
of  a  particular  kind  of  material,  it  was  insufficiently  and  negli- 
gently constructed.  The  defendant  had  a  right  to  have  the  opinion 
of  the  jury  on  those  questions. 

And  we  think  the  court  erred  in  charging  that,  "  It  was  the  duty 
of  the  defendant  to  consianihj  examine  said  dam  during  the  season 
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of  freshets."  That  might  depend  on  circumsfances,  and  should 
Lave  been  left  to  the  jury. 

There  was  no  error  in  refusing  to  give  the  first,  and  in  modifying 
the  third  instruction  which  the  defendant  requested  to  have  given. 

Judgment  and  order  reversed. 

Thornton,  J.,  and  Mybiok,  J.,  concurred. 


No.  9.191, 

California  Southpjin  R.  R.  Co.  v.  Colton  Land  and  Water  Co. 

Jn  Bank.    FUed  July  S5,  I8S4. 

JrD6i[£KT  Affibmsd  on  authority  of  California  Southern  R.  R.  Co.  v.  Kimball,  61 
CaL,  9iJ. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Bernardino 
coontj,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
tke  defendant  a  new  trial. 

Gibson  and  Bethune^  for  the  appellant. 
Waters  and  Cooper ,  for  the  respondent. 

Myrick,  J.     Upon  the  authority  of  California  Southern  R.  R.  Co. 
T.  Kimball,  61  Cal.,  90,  the  judgment  and  order  are  affirmed. 
Bharpstein,  J.,  Thornton,  J.,  and  Ross,  J.,  concurred. 


No   9,119. 

Estate  of  Crozier.  ^ 

Department  Two.    FUed  July  25,  18S4. 

Testator's  Mental  Unsoundness,  how  Alleged.— A  testator's  mental  unsoundness  is 
fTiSciently  averred  by  an  allegation  that  at  the  time  of  siting  the  supposed  will  he  was  not 
<  f  :>ound  and  dbpoaing  mind,  but  on  the  contrary  ho  was,  at  such  time,  of  unsound  mind. 

Appeal -from  a  judgment  of  the  superior  court  for  San  Joaquin 
conntj,  revoking  the  probate  of  a  will. .  The  opinion  states  the 
facts. 

Byers  &  Elliott^  Campbell  &  Muenter  and  Dudley,  for  the  appellant. 

Terry  and  LauttU  &  Lindley,  for  the  respondent. 

The  Court.  The  demurrer  to  the  petition  for  revocation  of  the 
probate  of  the  will  was  properly  overruled.  The  petitioner  alleges 
that  one  of  the  grounds  on  which  she  asks  for  such  revocation  is, 
*'  that  at  the  time  of  signing  said  supposed  will  by  him,  the  said 
James  Crozier  was  not  of  sound  and  disposing  mind,  but  on  the 
contrarv,  said  deceased  was  at  said  time  of  unsound  mind."  If  this 
13  not  an  averment  that  ho  was  of  unsound  mind,  we  do  not  know 
what  would  be. 

Decree  affirmed. 
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BOOK   REVIEWS. 


Cooler's  Blackstone. — Commentaries  on  the  laws  of  England,  in  four 
books.  By  Sir  William  Blackstone,  Knight.  Edited  by  Thomas  M. 
Cooley,  Professor  of  Law  and  Political  Science  in  the  University  of 
Michigan,  and  author  of  Constitutional  Limitations.  Two  volumes. 
Third  edition;  revised:  Callaghan  and  Company;  Chicago;  1884. 

The  popularity  of  Mr.  Cooley's  Blackstone  is  shown  by  the  fact  that 
three  editions  have  been  called  for  in  a  comparatively  short  time.  In 
the  present  edition  the  learned  editor  has  entirely  discarded  the  notes 
of  previous  English  editions,  and  substituted  matter  more  important  to 
the  American  practitioner.  This  was  a  wise  departure,  for  many  of  the 
sabjects  discussed  in  such  former  notes  had  become  obsolete.  In  their 
place  we  find  extended  and  valuable  notes  on  all  of  the  important  topics 
treated  of  in  the  text,  supported  by  an  abundant  array  of  the  most 
recent  authorities.  As  an  introduction  to  the  present  edition  the  editor 
has  given  some  suggestions  concerning  the  study  of  the  law,  which  must 
be  of  great  assistance  to  the  student.  A  table  of  abbreviations,  show- 
ing the  manner  of  citing  the  various  series  of  English  and  American 
reports,  and  the  more  important  text-writers,  is  also  added. 

Myeb's  Federal  Decisions.  Cases  argued  and  determined  in  the  Supreme, 
Circuit  and  District  Courts  of  the  United  States,  comprising  the  opin- 
ions of  those  Courts  from  the  time  of  their  organization  to  the 
present  date,  together  with  extracts  from  the  opinions  of  the  Court 
of  Claims  and  the  Attorneys-general,  and  the  opinions  of  genci'^J 
importance  of  the  Territorial  courts.  Arranged  by  William  G. 
Myer,  author  of  an  index  to  the  United  States  Supreme  Court 
reports,  etc.  Vols.  Ill  o^  IV.  The  Gilbert  Book  Co.;  St.  Louis; 
Mo.,  1884.  ^ 

Of  the  general  plan  and  scope  of  Mr.  Myers  Federal  Decisions  we 
spoke,  ante,  page  63.  The  two  volumes  now  before  us  include,  among 
others,  the  important  subjects  of  bailment,  banks,  bills  and  notes,  and 
bonds.  Under  the  last  head  are  included  all  the  decisions  concerning 
official  and  other  penal  bonds,  and  municipal  and- other  corporate  sure- 
ties. The  subject  of  bailment  has  been  examined  and  approved  by  Mr. 
Schouler,  the  well  known  author  of  the  treatise  on  bailment.  The  sub- 
jects of  banks,  bills  and  notes  and  bonds,  have  been  examined  and 
approved  by  Mr.  Daniel,  the  author  of  Daniel  on  Negotiable  Instru- 
ments. These  two  volumes  are  well  worth  all  the  praise  that  can  be 
bestowed  upon  them.  The  editorial  work  is  accurate,  and  shows  that 
the  best  of  judgment  has  been  exercised  in  determining  what  matters 
should  be  given  in  full  and  what  digested.  In  fact  the  more  we 
examine  this  great  undertaking  the  more  we  are  impressed  with  it  prac- 
tical value.     It  certainly  deserves  the  support  of  the  entire  profession. 


NOTES. 


Governor  Hoadly,  of  Ohio,  at  the  Tale  law  school  exercises,  on  the 
24th  ultimo,  spoke  thus  of  codification:  ''No  author  will  make  the 
American  code*  No  one  man's  contribution,  however  valuable,  will  be 
inal.  This  code  is  growing  and  will  grow — ^will  be  evolved,  not  built. 
Even  if  we  admit  that  the  wisdom  of  this  generation  is  not  sufficient  to 
produce  a  code  flexible  and  capacious  enough  for  the  development  of 
many  generations,  at  least  the  results  which  have  been  reached  can  be 
digested,  collated  and  stated  in  concise  form,  without  occupying  many 
Tolames,  to  which  the  sanction  of  positive  law  can  be  added  by  enactment. 
The  practicability  of  codification  has  been  established  beyond  contro- 
versy. *  *  *  The  merit  of  codification  is  that  it  renders  the  whole 
body  of  the  law — before  vague,  uncertain,  dispersed,  scattered  and 
almost  beyond  reach — simple,  concise,  clear,  certain,  compact  and  easily 
accessible.  We  may  fairly  hope  that  not  many  generations,  perhaps  not 
many  years,  will  elapse  before  the  book  of  the  revised  system,  the  com- 
plete code  of  the  new  jurisprudence  will  take  the  place  of  the  antiquated 
and  worn  out  common  law. 

To  adopt  the  perfect  code  at  the  first  or  second  movement  is  to  expect 
impossibilities.  Moreover,  it  is  not  certain  that  the  absolutely  perfect 
code  can  be  found  until  the  book  of  the  experience  of  society  has  been 
closed  and  our  civilization  has  entered  upon  its  decadence.  For  as  new 
emergencies  arise  and  new  wants  appear,  any  code  of  human  origin  will 
require  repairs,  amendment  and  enlargement.  The  codes  of  civil  i)roce- 
dure,  though  in  force  in  some  of  the  states  for  a  fourth  of  a  century, 
liave  not  yet  had  their  final  touches.  What  I  hope  and  claim  is  that 
before  many  years  a  code  of  rights  as  well  as  remedies,  the  same  in  sub- 
stance though  very  likely  differing  in  detail,  will  be  in  force  in  every 
American  state,  and  within  the  limits  of  its  powers  be  adopted  by  federal 
legislation.  Then,  but  not  till  then,  do  J  believe  the  effervescing  ener- 
gies of  legislation  will  heed  the  mandate,  *  Peace,  be  still.'  While  such 
a  code  may  not  be  eternal,  it  vnll  be  durable,  and  with  occasional  re- 
adaptations  to  meet  the  progress  of  society,  will  furnish  a  i)recise, 
definite,  simple  and  comprehensible  jurisprudence  for  many  generations. 
That  by  removing  doubts  and  rendering  law  accessible,  it  will  diminish 
litigation,  ought  not  to  be  an  objection,  at  least  with  those  who  consider 
the  interests  of  law  of  more  consequence  than  those  of  lawyers." 
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One  of  the  greatest  reforms  ever  proposed  in  the  commercial  law  of 
this  country  is  contained  in  the  bill  recently  introduced  in  congress  by 
Judge  Poland  of  Vermont,  to  regulate  commerce  among  ihe  states,  ami 
codify  the  law  relating  to  negotiable  instruments.  It  proposes  to  sus- 
pend the  laws  of  the  several  states  regulating  commercial  paper,  and  to 
substitute  for  them  one  law  of  the  United  States  to  govern  such  paper 
throughout  the  country.  The  importance  of  having  one  kind  of  com- 
mercial pajjer,  as  we  now  have  one  kind  of  bank  notes,  can  not  he  over- 
rated. It  would  every  year  save  a  great  amount  of  confusion  and  loss, 
and  would  greatly  facilitate  the  operations  of  inter-state  commerce. 


A  very  novel  use  of  the  extraordinary  remedy  of  injunction  was 
applied  by  Judge  Horner  of  the  St.  Louis  circuit  court,  a  short  time 
since.  One  Tony  Mullane  had  broken  his  contract  with  a  base-ball  club 
of  St.  Louis,  and  joined  the  Toledo  club.  He  appeared  the  other  daj 
with  that  club,  in  St.  Louis,  to  '*  strike  'air"  in  conjunction  with  his 
associates.  The  club  with  whom  he  is  alleged  to  have  acted  in  bad 
faith  demanded  an  injunction  to  restrain  him  from  carrying  out  his 
engagement  with  the  Toledo  club,  and  the  learned  judge  granted  it. 
The  case  again  comes  before  the  court  upon  the  question  whether  the 
injunction  should  be  made  perpetual.  Judge  Baxter  of  the  United 
States  circuit  court,  held  in  the  same  case  in  the  United  States  circuit 
court  for  the  southern  district  of  Ohio,  that  base-ball  is  something  too 
insignificant  for  courts  of  equity  to  recognize. 
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CIRCUIT  COURT,    DISTRICT  OF  CALIFORNIA, 

Allen  v.  Deacon. 

Jidy  2S\  1SS4, 

Patentee  McsT  Mark  Patented  Articles— Section  4,900  Revised  Statutes  CoNSTRrED. 
Thn  patentee  having  put  hif<  patentel  article  upon  the  market  without  marking  it  "pi.tented," 
ri«ivquiiv<l  by  section  4,900  re  vis  xl  statutes,  defendant,  without  notice  of  the  ])atent,  from 
fine  t)  time  for  a  number  of  veara  infringed  it.  In  1875,  while  making  a  steam  condonser  hav- 
i..^'  in  it  the  patente^l  article,  he  was  notifivxi  for  the  firat  time  that  it  was  patented,  wherc- 
■.•■•a  he  immediately  oflfercd  to  pay  the  established  roj'alty  for  all  the  ^ja*ente<l  article  he  hiid 
j-.-eatly  intnxluced  into  that  condensT  and  for  enough  more  to  finish  it,  but  the  patentee 
iifus.-il  to  accept  the  offer,  unless  defendant  would  pay  the  entire  royalty  for  all  previous 
i  i'lijiffemerts  made  without  notice  of  the  patent,  which  defendant  refu»?ed  to  do.  Defendant 
t!  f -tui»fm  finished  that  condenser,  using  sufficient  of  the  patented  article  for  that  purpose, 
1  it  did  not  otherwise  infringe  the  patent  after  notice.  Heldy  that  defendant  was  only  liable 
f  .'  the  infringement  arising  from  the  making  and  selling  the  condenser  finished  after  receiv- 
\ii.j:  a*tuxd  notice  of  the  patent. 

Sht  for  infriDgement  of  patent.     The  opinion  states  the  facts. 

IF.  H.  Sharp,  for  the  complainant. 
John  C.  HalU  for  the  defendant. 

Sawyer,  CiECurr  Judge.  The  defendant  had  been  employing  the 
the  patented  article  in  steam  engine  condensers  manufactured  by 
liim  for  several  years  prior  to  1875,  in  entire  ignorance  of  the  exist- 
ence of  the  patent  sued  on.  The  patentee  did  not  affix  the  word 
"patented"  to  the  article  manufactured  by  him,  or  to  a  label 
attached,  or  in  any  other  way  indicate  that  it  was  patented.  Several 
engines  in  steamers  come  into  the  port  of  San  Francisco  having 
the  article  manufactured  and  sold  by  authority  of  the  patentee 
in  their  condenser  without  any  indication  that  it  was  patented, 
and  the  defendant  had  often  examined  them.  He  was  entirely 
ignorant  that  there  was  a  patent  upon  it  till  the  month  of  June, 
lb75.  While  building  the  condensers  of  the  '*  Constantino  "  at  that 
time,  after  he  had  got  the  larger  part  of  the  patented  packing  in,  he 
vas  notified  that  there  was  a  patent  upon  it.  This  was  the  first 
information  he  had  of  the  patent.  He  at  once  offered  to  pay  the 
royalty  for  that  already  uBed  in  the  condensers  of  the  *'  Oonstantine." 
and  for  enough  to  finish  them,  but  the  proprietor  of  the  patent  refused 
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to  accept  such  payment,  unless  he  would  pay  the  royalty  on  all  he  had 
used  during  the  preceding  years  while  he  was  ignorant  of  the  patent. 
Ho  thereupon  finished  the  condensers  already  well  advanced  towards 
completion;  but  he  has  in  no  other  way  infringed  the  patent  since  be 
had  notice.     This  defense  was  set  up  in  the  answer  and  established 
by  the  evidence.     It  is,  therefore,  available  as  a  defense:  Rubber 
Co.  V.  Goodyear,  19  Wal.,  801.     The  master  only  made  an  allowaDce 
for  the  infringement  by  use  of  the  patented  article  in  the  condensers 
of  the  ''Constantino"  in  accordance  with  the  provisions  of  section 
4,900  revised  statutes,  that  "in  any  suit  for  infringement,  by  the  party 
failing  so  to  mark  [as  before  provided  in  the  section],  no  damage 
shall  be  recovered  by  the  plainti£f,  except  on  proof  that  the  defend- 
ant was  duly  notified,  of  the  infringement,  and  continued  after  such 
notice  to  make,  use* or  vend  the  article  patented."    The  complain- 
ant excepts  to  the  master's  report  on  this  ground,  and  insists  that 
damages  and  profits  should  have  been  allowed  for  all  prior  infringe- 
ments.    The  complainant  insists  that  when  the  defendant  continaes 
to  infringe  after  notice,  he  is  not  limited  in  his  recovery  under  the 
statute  to  the  damages  and  profits  accrued  from  the  infringement 
subsequent  to  the  notice,  out  claims  that  if  the  defendant  con- 
tinues to  infringe  after  notice,  he  is  entitled  to  recover  all  the  profits 
and  damages  resulting  from  tlie  infringement  from  the  beginning  of 
the  infringement.     I  am  unable  to  take  this  view.     No  case  has 
been  brought  to  my  notice  in  which  this  precise  point  has  been 
decided.     I  think,  however,  the  fair  construction  of  the  provision  of 
the  statute,  is,  that  the  recovery  shall  not  be  had  upon  infringements 
occurring  while  the  infringer  is  ignorant  of  the  patent  under  the 
conditions  stated  in  the  statute;  but  shall  be  limited  to  the  infringe- 
ments arising  after  notice.     If  mistaken  in  this,  I  do  not  think  the 
infringement  after  notice  in  question  is  of  such  a  willful  nature  as 
to  incur  the  penalty  of  a  reqovery  for  all  prior  infringements  with- 
out notice  of  the  patent.  Immediately  upon  receiving  notice,  before 
completing  the  machine  alreadv  far  advanced  in  construction,  de- 
fendant offered  to  pay  the  full  royalty  established,  for  the  whole 
machine,  and  plaintiff  refused  to  accept  it  without  pavment  for  all 
prior  infringements.     It  was  his  own  fault,  that  he  dia  not  receive 
compensation  for  the  liability  that  accrued  under  the  statute  after 
notice. 

I  think  complainant  entitled  to  costs.  Although  there  was  a  gen- 
eral offer  to  pay  the  royalty  which  t^omplainant  refused  to  accept, 
there  was  no  aetual  tender  of  any  specific  sum  of  money,  and  no 
tender  kept  good  and  brought  into  court,  such  as  would  be  required 
in  an  action  at  law  to  relieve  a  party  from  cost.  Besides,  the  answer 
raised  other  issues  which  the  complainant  was  required  to  contest. 

The  exceptions  to  the  master's  report  are  overruled,  and  the  report 
confirmed. 

Let  a  final  decree  be  entered  in  favor  of  the  complainant  for  the 
amount  found  by  the  master,  with  costs. 
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Attachixo  Creditor. — The  lien  of  an  attachment  is  sufficient  to  enahle  a  creditor  to 
maintain  a  suit  in  equity  to  set  aside  a  fraudulent  assignment  of  the  property  attached;  par- 
ticularly under  section  14S  of  the  Oregon  code  of  civil  procedure,  which  makes  an  attaching 
creditor  a  bona  fide  purchaser  for  a  valuable  consideration. 

AiiSiGN£E,  PowER  OF. — The  assi^ee  in  a  voluntary  assignment  is  the  mere  instrument  of 
the  debtor  for  the  distribution  of  his  property,  and  unless  the  power  is  conferred  upon  him 
»;^>eciaily  by  statute,  he  cannot  maintain  any  action  or  suit  concerning  the  same,  that  the 
df^btor  could  not,  in  case  no  assignment  had  been  made. 

CoxsTRCCTioN  OF  AcT— TiTLE  AND  PREAMBLE.— In  the  Construction  of  a  statute,  both 
the  title  and  preamble  m^y  be  considered  in  doubtful  cases. 

Act  to  Prevent  Fraud  and  Injustice— Construction  of.— An  act  to  prevent  fraud 
and  injustice,  as  the  assignment  act  of  1878  (Or.  Ses.  L.,  36),  should  be  liberally  construed  to 
that  end. 

Case  in  JuDoaiENT. — The  Oregon  assignment  act  of  1878  (Ses.  L.,  36),  declares  a  general 
asi«ignment  by  an  insolvent  debtor  invhlid,  unless  made  for  the  eoual  benefit  of  all  the  credi- 
tor of  the  debtor,  but  when  so  made,  it  shall  have  the  effect  to  aiisolve  a  prior  attachment 
in  an  action  in  which  judgment  is  not  then  taken,  but  does  not  affect  a  prior  judgment 
a$;ainst  the  debtor  or  an  execution  thereon;  S.,  an  insolvent  debtor,  whose  debts  equaled 
thirty-eight  thousand  dollars  and  assets  did  not  exceed  thirty  thousand  dollars,  confessed 
judipnent  in  favor  of  his  Portland  creditors  for  six  thousand  six  hundred  and  nijicty  dollars, 
and  bad  execution  issued  thereon  and  levied  on  his  stock  of  goods,  worth  twenty-seven  thou- 
sand dollars,  and  sold  thereby  twenty-five  thousand  dollars  worth  of  them,  to  said  Portland 
creditors,  with  the  intent  to  prefer  them  to  his  San  Francisco  ones,  and  with  the  under- 
•^tanding  that  they  would  return  the  same  to  him  aa  soon  as  he  was  able  to  settle  with  the 
htter  on  terms  siifliciently  favorably  to  himself;  the  day  after  this  judgment  waa  confessed 
an  action  was  commenced  against  S.  on  the  claims  of  the  San  Francisco  creditors,  amount- 
in^  to  twenty-nine  thousand  two  hundred  and  five  dollars  and  forty  cents,  and  an  attach- 
ment ismed  therein  and  levied  on  said  stock  of  goods  then  in  the  hanc{s  of  the  sheriff  on  said 
execution;  soon  after,  and  before  judgment  oould  be  had  in  the  latter  action,  S.  made  a  gen- 
eral ashignment  for  the  benefit  of  his  creditore,  in  pursuance  of  which  the  assignee  therein 
claimed  the  jioescssion  of  the  remainder  of  the  goods— about  two  thousand  dollars  in  value — 
»till  held  under  the  attachment,  on  the  ground  that  the  same  was  dissolved  by  the  assign- 
ment, and  threatened  to  take  the  same  and  dispose  of  them  thereunder;  thereupon  the 
attaching  creditor  filed  a  bill  to  restrain  the  assignee  and  have  the  assignment  set  aside  as 
fraudulent,  to  which  there  was  a  demurrer.  Held ;  (1)  That  the  attacning  creditor  could 
tuintain  the  suit;  and  (2)  that  the  confession  of  judgment  and  assignment  being  parts  of 
one  common  purpose  and  transaction,  by  which  the  Portland  creditors  were  preferred  to  the 
'^an  Francisco  ones,  in  the  distribution  of  the  insolvent  debtor's  property,  the  assignment  was 
fraudulent  and  void. 

Surr  to  set  aside  a  frandalent  assignment.  The  opinion  states 
the  facts. 

M.  W.  Fechheimer,  for  the  plaintiff. 
Joseph  Simon,  for  the  defendants. 

Deady,  J.  This  suit  is  brought  by  the  plaintiff,  a  citizen  of  Cal- 
ifornia, against  the  defendants,  A.  Salmon  and  L.  Bettman,  citizens 
of  Oregon,  to  have  declared  void  and  set  aside  an  assignment  made 
by  the  former  to  the  latter,  on  March  1,  1884,  with  intent  to  hinder 
and  delay,  cheat  and  defraud  the  plaintiff  and  others,  his  San  Fran- 
cisco creditors. 

By  section  1  of  the  act  of  October  18, 1878  (8e&.  L.,  36),  entitled 
"An  act  to  secure  creditors  a  just  division  of  tne  estates  of  debtors 
who  convey  to  assignees  for  the  benefit  of  creditors,"  it  is  provided, 
that: 
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"No  assignment  of  property  by  an  insolvent,  or  in  contemplation 
of  insolvency,  for  the  uenefit  of  creditors,  shall  be  valid,  unless  it 
be  made  for  the  benefit  of  all  his  creditors  in  proportion  to  the 
amount  of  their  respective  claims;  and  such  assignment  shall  have 
the  effect  to  discharge  any  and  all  attachments  on  which  judgment 
shall  not  have  been  taken  at  the  date  of  such  assignment."  Provis- 
ion is  made  in  the  act  for  the  administration  of  the  debtor's  estate 
by  the  assignee,  and  the  distribution  of  the  proceeds  ratably  among 
his  creditors.  And  in  the  discharge  of  this  duty,  section  13  pro- 
vides that  he  **  shall  have  as  full  power  and  authority  to  dispose  of  all 
estate,  real  and  personal,  assigned,  as  the  debtor  had  at  the  time  of 
assignment,  and  to  sue  for  and  recover,  in  the  name  of  such  assig- 
nee, everything  belonging  or  appertaining  to  said  estate,  and  gener- 
ally do  whatever  the  debtor  might  have  done  in  the  premises." 

The  act  also  provides  that  the  assignment  must  be  in  writing  and 
acknowledged  and  recorded  as  a  conveyance  of  real  i^roperty,  ami 
have  annexed  to  it  a  sworn  inventoiy  of  the  debtor's  assets  and  lia- 
bilities; but  the  same  shall  not  be  declared  fraudulent  or  void  for 
want  of  such  inventory.  The  assent  of  the  creditors  to  the  assign- 
ment is  to  be  presumed;  and  the  same  "  shall  vest  in  the  assignee 
the  title  to  any  other  property  belonging  to  the  debtor  at  the  time  of 
making  the  assignment." 

Section  15  declares  "there  is  urgent  need"  of  a  law  for  "the 
equal  distribution  of  assets  among  creditors,"  and  therefore  the  act 
shall  go  into  effect  at  once. 

From  the  bill  it  appears  that  on  and  before  February  14,  18S4, 
the  defendant  Salmon  was  indebted  to  sundry  firms  and  x^artnerships 
composed  of  citizens  of  California,  doing  business  in  San  Francisco, 
in  divers  sums,  amounting  in  the  aggregate  to  twenty-nine  thousand 
two  hundred  and  five  dollars  and  forty  cents,  for  goods,  wares  and  mer- 
chandise sold  and  delivered  to  said  defendant  between  January  1, 1SS2, 
and  February  1, 1884,  among  which  firms  was  Kahn  Bros.  &  Co.,  com- 
posed of  the  plain  tiff  and  E.  Kahn,  to  whom  eight  thousand  and  ninety- 
eight  dollars  and  twenty  cents  of  said  sum  was  due,  which  debts  were, 
en  February  14,  1884,  duly  sold  and  assigned  by  said  several  firms 
and  partnerships  to  the  plaintiff,  who  is  now  the  owner  of  the  same; 
that  on  said  last  mentioned  day  the  defendant,  Salmon,  was  the  owner 
and  in  the  possession  of  a  stock  of  dry  and  fancy  goods  in  the  storo 
numbered  C9  and  71  MoiTison  street,  Portland,  of  the  value  of 
twenty-seven  thousand  dollars,  and  the  fixtures  therein,  of  the  value 
of  five  hundred  dollars,  and  was  indebted  to  Fleischner,  Mayer  it 
Co.,  and  others  doing  business  in  Portland,  in  the  sum  of  six  thou- 
sand six  hundred  and  ninety  dollars  and  thirty-seven  cents,  and  was 
insolvent;  that  being  so  indebted  and  insolvent  and  intending  and 
contriving  to  prevent  an  "equal"  and  "just"  division  of  his  prop- 
erty among  his  creditors,  and  to  cheat  and  defraud,  hinder  and  delay 
his  creditors  not  doing  business  in  Portland,  and  to  perpetrate  auxl 
c  uiiimit  a  fraud  upon  the  act  aforesaid,  the  defendant  caused  an  J 
jijcured  the  debts  due  said  Fleischner,  Mayer  &  Co.,  and  otLer 
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Portland  creditors,  as  aforesaid,  to  be  assigned  to  Ivan  R.  Dawson, 
and  an  action  to  be  brought  thereon  by  said  Dawson,  wherein  he  at 
once  voluntarily  appeared  and  confessed  judgment  for  the  amouiit 
claimed,  and  also  caused  and  procured  an  execution  to  issue  thereon 
and  the  same  to  be  levied  on  the  stock  of  goods  aforesaid,  and  about 
twenty-five  thousand  dollars  worth  thereof  to  be  sold  thereon  to  said 
Portland  creditors  in  satisfaction  of  said  judgment  and  execution — 
the  said  sale  being  made  in  pursuance  of  an  understanding  between 
the  said  defendant,  Salmon,  and  said  Portland  creditors,  to  the  effect 
that  the  latter  would  bid  in  said  goods  and  take  them  into  and  retain 
tliem  in  their  possession,  so  as  to  aid  said  defendant  in  compelling 
the  plaintiff  to  compromise  his  demands  for  a  sum  much  less  than 
their  face,  and  then  return  them  to  said  defendant  and  allow  him  to 
commence  business  therewith. 

On  February  15,  1884,  the  plaintiff  commenced  an  action  in  thU 
court  against  the  defendant,  Salmon,  and  one  E.  Salmon,  as  part- 
ners, under  the  name  of  **  A.  Salmon,"  to  recover  said  sum  of 
twenty-nine  thousand  two  hundred  and  five  dollars  and  forty  cents, 
and  on  the  same  day  caused  a  summons  and  writ  of  attachment  to 
issue  therein,  the  former  of  which  was  then  duly  served  on  the 
defendant  Salmon,  while  the  latter  was  duly  levied  on  said  stock  of 
goods  and  fixtures,  which  attachment  is  still  in  force,  and  prior  iu 
time  and  right  to  any  other  lien  on  said  goods  or  fixtures,  except  tho 
attachment  lien  on  said  goods  in  the  action  of  Alex.  Mayer  v.  A. 
Salmon,  to  recover  one  thousand  three  hundred  dollars  and  thirty 
cents,  commenced  on  said  February  fifteenth,  and  levied  on  said 
goods  prior  to  the  attachment  of  the  plaintiff. 

On  March  1, 1884,  said  defendant,  Salmon,  in  furtherance  of  tho 
unlawful  and  fraudulent  scheme  aforesaid,  executed  and  caused  to 
be  recorded  and  delivered  to  the  defendant,  Bettman,  a  writing  pur- 
porting to  be  an  assignment  under  the  act  aforesaid,  for  the  benefit 
of  Lis  creditors,  which  assignment,  for  the  reasons  stated,  is  allc<i;cil 
to  be  fraudulent,  and  to  have  been  made  and  accepted  in  violation 
thereof. 

It  is  also  alleged  in  the  bill  that  the  defendant  Salmon,  in  further- 
ance of  this  scheme  to  hinder  and  delay,  cheat  and  defraud  his  San 
Francisco  creditors,  filed  a  false  and  frivolous  answer  to  the  com- 
plaint in  the  action  brought  by  the  plaintiff  against  him,  in  which  he 
denied  the  indebtedness  alleged  therein,  although  he  has  slnco 
admitted  the  same  in  said  assignment,  and  offered  to  pay  it  at  tho 
rate  of  twenty -five  cents  on  the  dollar;  and  that  about  the  time  said 
judgment  was  confessed  he  assigned  and  transferred  to  one  Bow- 
man, without  any  consideration  therefor,  a  horse  and  buggy,  and  all 
his  "good  and  collectable"  accounts  and choses  in  action. 

A  supplemental  bill  was  filed  making  said  Alex.  Mayer  a  party 
defendant  to  the  suit,  and  alleging  that  since  the  filing  of  the  origi- 
nal bill  the  "  attachment  lien,"  iu  favor  of  said  Mayer  upon  said 
Roods,  has  been  "extinguished,"  but  that  ho  still  claims  some 
interest  or  right  therein,  wherefore  he  is  made  a  party  defendant: 
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that  since  the  commencement  of  this  suit,  the  plaintiff  has  become  tbe 
assignee  and  owner  of  the  claims  and  demanas  of  snndry  other  cred- 
itors of  the  defendant,  citizens  of  California,  amounting  to  tbe  sum 
■  of  one  hundred  and  seventeen  dollars  and  fifty-two  cents;  and  that 
he  is  now  the  owner  and  holder  of  all  the  unsatisfied  claims  and 
demands  against  said  defendant  Salmon,  except  the  sum  of  two 
thousand  twq  hundred  and  fifty-five  dollars  and  seventy-nine  cents, 
of  which  amount  one  thousand  three  hundred  dollars  and  thirty- 
cioht  cents  is  the  claim  of  the  defendant  Mayer. 

The  bill  prays  for  a  final  decree  that  the  assignment  to  the  defen- 
dant Bettman  is  fraudulent  and  void  as  to  the  plaintiff,  and  that  in 
the  meantime  said  defendant  be  restrained  by  injunction  from  inter- 
fering with  or  disposing  of  any  of  the  property  attached  in  the  action 
at  law. 

The  case  was  argued  orally  upon  an  application  for  a  provisional 
injunction,  as  upon  a  demurrer  to  the  bill  which  has  since  been  filed 
by  the  defendants  Salmon  and  Bettman,  with  an  understanding  that 
the  briefs  subsequently  prepared  and  submitted  should  be  consid- 
ered as  equally  applicable  to  the  motion  and  demurrer.  And  as  it 
is  admitted  that  if  the  demurrer  is  not  sustained  the  injunction  must 
issue,  the  case  will  be  considered  in  this  opinion  as  standing  upon 
the  demurrer  to  the  bill.  On  the  argument  of  the  demurrer  counsel 
for  the  defendants  made  the  following  points:  (1).  A  creditor  can- 
not maintain  a  suit  to  control  the  disposition  of  his  debtor's  prop- 
erty until  he  has  reduced  his  claim  to  judgment;  and  (2)  the  assignee, 
under  the  act  of  1868,  has  the  sole  rigut  to  impeach  a  conveyance 
made  by  the  debtor,  which  is  fraudulent  and  void  as  to  creditors. 

Upon  the  first  point  Pomeroy  (3  Eq.  Jur.,  sec.  1415)  says,  "the 
American  courts  have  given  directly  conflicting  answers;"  and  in  a 
note  to  this  section,  he  collates  these  authorities,  pro  and  con,  as 
follows : 

Qhe  decisions  in  JSew  Jersey,  New  Hampshire,  Texas  and  Cali- 
fornia affirm  the  right  of  a  crecfitor  who  has  a  lien  by  attachment  to 
maintain  a  suit  in  equity  to  set  aside  a  fraudulent  judgment  or  con- 
veyance affecting  the  property  attached,  and  those  in  Main,  Kansas, 
Illinois  and  Missouri  deny  the  same,  while  the  decisions  in  New 
York,  as  usual  in  such  cases,  are  on  all  sides  of  the  questipn:  See 
1  hurber  v.  Blanck,  50  N.  Y.,  80;  The  M.  &  T.  Bank  of  Jersey  City 
V.  Daken,  51  N.  Y.,  519. 

In  case  the  creditor's  claim  has  passed  into  judgment,  it  is  ad- 
mitted that  equity  will  give  him  relief  against  a  fraudulent  convey- 
ance or  transaction  of  the  debtor  which  hinders  or  impairs  his  right 
to  enforce  the  same  by  subjecting  the  property  of  the  latter  to  salo 
on  execution;  but  if  the  relief  is  sought  with  reference  to  property 
not  subject  to  levy  and  sale  on  execution,  the  creditor  must  albO 
show  that  an  execution  issued  and  was  returned  nuUa  bona :  Wi;;- 
gins  V.  Armstrong,  2  John.  Ch.,  141;  Brinkerhoff  v.  Brown,  5  Johu. 
Ch.,  671;  William  v.  Brown,  IcL,  6S2,  McDermutt  v.  Strong,  U. 
6S7. 
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The  rule  requiring  the  claim  of  the  creditor  to  be  established  by 
judgment  is  based  on  the  idea  that  a  court  of  equity  having  no 
jurisdiction  of  the  simple  question  whether  A  owes  13  or  not,  that 
fact  must  first  be  established  in  a  court  of  law,  where  such  matters 
are  property  cognizable,  before  A  can  invoke  the  aid  of  a  court  of 
equity,  as  the  creditor  of  B.  The  power  of  equity  to  investigate 
the  alleged  fraudulent  impediment  to  the  application  of  the  debtor's 
property  in  satisfaction  of  the  creditor's  claim,  and  to  relieve  against 
it,  is  admitted,  but  the  fact — the  indebtedness — upon  which  rests 
the  plaintiff's  right  to  sue  in  the  character  of  a  creditor  must  be 
first  and  elsewhere  established.  The  rule  is  a  technical  and  arbi- 
trary one,  and  has  not  always  been  regarded  as  inflexible  or  its  main- 
tenance of  more  importance  than  the  ends  of  justice.  In  Scott  v. 
McMillen,  1  Ldttell,  302,  the  Kentucky  court  of  appeals  disregarded 
it  in  favor  of  a  creditor  whose  debtor's  absence  from  the  state  pre- 
vented a  judgment  at  law  from  being  obtained  against  him. 

And  in  Bussell  v.  Clark,  7  Cranch,  89,  Mr.  'Chief  Justice  Mar- 
shall said:  ''If  a  claim  is  to  be  satisfied  out  of  a  fund  which  is 
accessible  only  by  the  aid  of  a  court  of  chancery,  application  may 
be  made  in  the  first  instance  to  that  court,  which  will  not  require 
that  the  claim  should  be  first  established  in  a  court  of  law." 

But  the  right  of  the  plaintiff  to  sue  in  equity  as  the  creditor  of 
the  defendant  may  be  established  at  law,  otnerwise  than  by  a  final 
judgment  in  an  action  at  law  brought  to  recover  the  amount  of  his 
claim.  It  may  be  thus  established  in  the  proceeding  for  an  attach- 
ment in  such  an  action.  Under  the  law  of  this  state,  an  attach- 
ment can  only  issue  upon  due  proof  of  the  plaintiff's  claim :  Code 
Civ.  Pro.,  sec.  143.  As  between  the  parties  to  the  action,  the  fact 
of  the  indebtedness  is  thereby  established,  until  the  attachment  is 
vacated  or  discharged.  Upon  the  strength  of  it,  the  plaintiff  is 
authorized  to  seize  the  property  of  the  defendant  and  hold  it  to 
satisfy  the  judgment  it  is  presumed  he  will  obtain  in  the  action. 
And  in  the  meantime  he  has  a  specific  lien  on  the  property,  and  is 
"  deemed  "  by  the  law  of  this  state,  as  against  third  persons,  to  be 
*'  a  purchaser  in  good  faith  and  for  a  valuable  consideration"  of  the 
same:  Code  Civ.  Pro.,  sec.  148. 

Undoubtedly  such  a  purchaser  might  maintain  a  suit  to  relieve 
the  property  purchased  from  the  effect  of  a  fraudulent  conveyance 
by  the  grantor. 

The  argument  against  the  right  of  an  attaching  creditor  to  be 
considered  on  the  same  footing  in  this  respect  as  a  judgment  cred- 
itor is  in  a  measure  applicable  to  the  latter  as  well  as  the  former. 
It  is,  that  the  attachment  being  only  provisional,  the  fact  estab- 
lished in  the  process  of  obtaining  it,  and  the  lien  acquired  by  it, 
may  be  annulled  and  lost  by  its  discharge.  But  whenever  a  judg- 
ment is  subject  to  review  on  error  or  appeal,  as  are  most  judgments 
for  which  this  aid  is  likely  to  be  invoked,  there  is  a  possibility  and 
even  more,  that  it  may  be  reversed  and  annulled.  But  this  circum- 
stance or  contingency  does  not  affect  the  right  of   the  judgment 
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creditor  to  maintain  a  suit  in  the  meantime  to  aid  in  its  enforcement. 
In  either  case,  and  in  one  as  much  as  the  other,  the  fact  that  tbo 
plaintiff  is  a  creditor  of  the  defendant,  being  established  in  due  course 
of  law,  it  is  taken  for  true,  until  the  evidence  thereof  is  annulled 
by  the  discharge  of  the  attachment  or  the  reversal  of  the  judgment. 

In  support  of  the  demurrer,  the  defendant  cites  on  this  point, 
High  on  Inj.,  sees.  26-7,  94  and  160;  Martin  v.  Michael,  23  Mc, 
50,  and  Shufeldt  v.  Boehm,  96  111.,  560. 

But  in  my  judgment  the  argument  and  weight  of  authority  sup- 
port the  right  of  the  attaching  creditor  to  maintain  this  suit  It  is 
so  held  in  the  following  cases:  Tappan  v.  Evans,  11  New  Hamp- 
shire, 311;  Williams  v  Michenor,  11  New  Jersey  E.  B.,  520;  Rob- 
ert v.  Hodges,  16  I(L,  299;  Curry  v.  Glass,  25  Id.,  108;  Davis  v. 
Dean,  26  A/.,  436;  Heyneman  v.  Dannenberg,  6  Cal.,  376;  Scales 
V.  Scott,  13  Id.,  76. 

In  Tappan  v.  Evans,  supra,  327,  the  rule  deducible  from  the 
authorities  was  stated  as  follows:  ""Where  property  is  subject  to 
execution,  and  a  creditor  seeks  to  have  a  fraudulent  conveyance  or 
obstruction  to  a  levy  or  sale  removed,  he  may  file  a  bill  as  soon  as 
ho  has  obtained  a  specific  lien  upon  the  property,  whether  the  Ikn 
be  obtained  by  attachment,  judgment,  or  the  issuing  of  an  execution. 
But  if  the  property  is  not  subject  to  levy  or  sale,  or  if  the  creditor 
has  obtained  no  lien,  he  must  show  his  remedy  at  law  exhaustoil, 
by  an  actual  return  upon  his  execution  that  no  goods  or  estate  can 
bo  found  (which  is  pursuing  his  remedy  at  law  to  every  available 
extent)  before  he  can  file  a  bill  to  reach  the  equitable  property  of 
the  debtor."  And  in  Robert  v.  Hodges,  supra,  304,  the  chancellor 
after  stating  the  rule  to  be  that  before  a  creditor  can  interfere  with 
the  debtor's  disposition  of  his  property  he  must  establish  his  title  io 
or  lien  upon  the  same,  says:  "Such  lien  the  creditor  does  acquire 
under  our  law  by  the  service  of  the  writ  of  attachment.  The  law 
recognizes  the  claim  of  the  attaching  creditor,  after  it  has  been  veri- 
fied by  affiadavit,  as  prescribed  by  statute,  as  a  subsisting  debt  for 
the  purpose  of  creating  the  lien.  Having  that  lien  by  the  authority 
of  tne  statute,  prior  to  the  recovery  of  judgment,  he  is  entitled  to 
the  aid  of  a  court  of  equity  to  enforce  his  legal  right." 

But  in  this  case  the  claim  of  the  plaintiflf  is  also  established  by  the 
formal  admission  of  the  defendants.  It  is  admitted  by  the  demur- 
rer for  the  time  being  of  course,  but  it  is  also  explicity  acknowledged 
in  the  assignment — the  deliberate  and  formal  act  of  the  defendant, 
Salmon,  and  the  very  instrument  under  which  the  defendant,  Bett- 
mann,  claims. 

Upon  these  authorities  and  this  admission  as  to  the  defendant's 
claim,  as  well  as  his  right  as  a  purchaser  in  good  faith,  and  for  a 
valuable  consideration,  and  upon  every  arg^ument  of  convenience 
and  right  applicable  to  the  question,  the  plaintiflf  must  be  consid- 
ered as  a  creditor  of  the  defendant,  Salmon,  with  a  specific  lien  upon 
the  property  in  question  for  the  protection  of  which  he  is  entitled  to 
the  aid  of  a  court  of  equity. 
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Upon  tbo  second  point,  counsel  for  the  plaintiff  denies  the  riglit 
of  the  assignee  to  impeach,  for  fraud,  a  conveyance  or  assignment 
made  by  his  assignor  to  the  exclusion  of  a  creditor  or  at  all;  and 
also  contends  that  there  is  no  such  question  in  this  case,  because 
the  contention  here  is  solely  as  to  the  validity  of  the  assignment 
itself — the  very  instrument  under  which  the  assignee  claims. 

The  Oregon  Statute  of  Frauds  (Gen.  Laws,  523  sec.  51)  is  sub- 
stantially the  same  as  chapter  6  of  the  13  Elizabeth.  Among  other 
tilings  it  provides  that  every  assignment  of  **  goods  *  *  ^^ 
made  with  the  intent  to  hinder^  delay  or  defraud  creditors  or  other 
persons  of  their  lawful  suits  *  *  *  debts  or  demands,  and  every 
*  *  *  judgment  suffered  with  the  like  intent,  as  against  the  per- 
sons so  hindered,  delayed  or  defrauded,  shall  be  void." 

Bak  such  an  assignment  is  only  void  as  against  creditors,  and  is 
binding  on  the  assignor  and  his  representatives.  As  between  tbo 
parties  the  title  passes  and  vests  in  the  assignee,  subject  only  to  tLe 
right  of  the  injured  creditor  to  have  it  set  aside:  4  Bac.  Ab.  Fraud, 
C,  412;  In  re  Estees,  6  Saw.,  4G7. 

The  act  of  1878  is  not  coercive.  An  assignment  by  a  debtor  is 
still  his  voluntary  act,  and  its  validity  and  effect  must  be  deter- 
mined by  the  common  law,  except  as  the  act  otherwise  provides.  It 
declares  that  a  general  assignment  in  contemplation  of  insolvency 
shall  not  be  valid,  unless  made  for  the  benefit  of  all  the  assignor's 
creditors,  and  that  it  shall  have  the  effect  to  discharge  an  attachment  in 
an  action  against  the  assignor,  if  made  prior  to  judgment  therein. 
The  power  of  the  assignee  over  and  concerning  the  estate  of  the 
assignor  is  limited  to  such  acts  as  the  debtor  himself  might  have 
done  if  there  had  been  no  assignment. 

In  Jacobs  v.  Ervin,  9  Or.,  57,  the  supreme  court  of  the  state  held 
that '  *  when  a  mere  lien  or  encumbrance,  fraudulent  and  void  as  to 
creditors,  but  valid  as  between  the  parties,  has  been  created  by  the 
assignor,  upon  property  remaining  in  his  possession,  and  the  title 
to  which  passes  to  and  vests  in  the  assignee  for  the  benefit  of 
creditors,"  the  assignee,  as  the  representative  of  such  creditors,  may 
resist  the  assertion  or  enforcement  of  such  fraudulent  lien  or  encum- 
brance. But  neither  the  opinion  nor  the  case  goes  further  than 
this,  and  in  the  former  it  is  plainly  implied  that  this  power  of  the 
assignee  only  extends  to  the  defense  or  protection  of  property  of 
which  he  has  both  the  possession  and  title,  from  the  effect  of  a 
fraudulent  lien  or  encum  brance. 

In  the  case  of  an  assignee  or  representative  of  a  debtor,  who 
claims  title  by  a  paramount  act  of  the  law,  as  an  assignee  in  bank- 
ruptcy, or  when  by  law  such  power  is  expressly  conferred  upon  an 
assignee  created  by  the  voluntary  act  of  the  debtor,  then  such  repre- 
sentative or  assignee  may,  on  behalf  of  the  creditors,  contest  and 
impeach  the  fraudulent  acts  of  the  debtor  in  respect  to  his  property, 
to  the  same  extent  they  could  if  there  had  been  no  assignment. 

But  in  this  case  the  assignment  is  the  voluntary  act  of  the  debtor, 
and  confers  no  other  power  upon  the  assignee  than  that  possessed 
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by  tte  assignor.  An  insolvent  debtor,  who  has  made  a  fraudulent 
transfer  of  his  property  for  the  purpose  of  defrauding  his  creditors, 
cannot  reclaim  it;  nor  can  he  confer  a  right  in  this  respect  upou 
another  which  he  does  not  himself  possess.  As  was  said  by  Chief 
Justice  Gibson,  in  Vandyke  v.  Christ,  7  Watts  &  Serg.,  374,  in 
speaking  of  an  assignment  at  common  law:  **The  assignee  is  the 
debtor  s    instrument  for  distribution,  and  stands  in  relation  to  the 

! property  as  stood  the  debtor  himself.  It  has  been  transferred  to 
lim  as  it  would  have  been  transferred  to  the  debtor's  right  hand, 
had  it  pleased  him  to  exercise  his  common  law  right.  As  he  stands 
in  no  privity  to  the  creditors  he  cannot  arrogate  to  himself  any  of 
their  attributes  and  rights." 

It  follows  that  the  creditors  of  Salmon  have  the  same  right  to 
attack  and  impeach  any  fraudulent  disposition  of  his  property,  as  if 
the  act  of  1878  had  not  been  passed  It  does  not  undertake  in  any 
particular  to  limit  their  right  in  this  respect  nor  to  enlarge  that  of 
the  assignee.  Vn  the  contrary  it  expressly  states  that  he  shall  have 
the  same  power  over  the  property  assigned  *'as  the  debtor  had  at 
the  time  of  the  assignment, "-and  may  do  concerning  it**  whatever 
the  debtor  might  have  done  in  the  premises." 

These  conclusions  are  fully  supported  by  the  following  authori- 
ties: Haggerty  V.  Palmer,  6  John.  Ch.,  437;  Van  Heusen  v.  Ead- 
cliff,  17  N.  T.,  582;  Pillsburjrv.  Kiogon,  31  New  Jersey  E.  R.,619. 

On  the  other  hand  this  assignment  could  not  be  impeached  by  the 
defendant  Bettman,  as  the  assignee  under  any  circumstances.  It  is 
the  title  under  which  he  claims,  and  he  is  estopped  to  deny  its 
validity.  He  has  no  standing  in  court  or  elsewhere,  in  relation  to 
this  property,  except  as  the  creature  of  this  instrument;  and  were 
he  to  undertake  to  contest  its  validity  he  would  be  cutting  the 
ground  from  under  his  feet — denying  his  own  existence. 

But  this  suit  is  brought  upon  the  theory  that  there  is  no  valid 
assignment  or  assignee  in  this  case,  and  that  the  instrument  under 
which  the  defendant  Bettman  claims  to  act  as  such,  is  fraudulent 
and  void.  Of  course,  if  the  plaintiff  cannot  maintain  a  suit  to  set 
this  instrument  aside  on  this  ground,  no  one  can  for  him — and  least 
of  all  the  person  named  therein  as  assignee. 

It  is  really  immaterial  whether  the  assignee  in  a  valid  assignment 
under  this  act  has  the  right  to  maintain  a  suit  to  impeach  a  prior 
fraudulent  conveyance  of  his  assignor  or  not.  For  that  is  not  this 
case.  But  this  is  a  controversy  as  to  whether  there  is  any  assign- 
ment or  assignee  of  the  defendant,  Salmon,  or  not,  and  the  plaintiff 
who  is  threatened  with  injury  to  his  legal  rights  by  the  claim  of  the 
defendant,  Bettman,  that  he  is  such  assignee,  is  the  proper  party 
to  bring  a  suit  for  its  determination. 

Is  the  assignment  valid,  is  the  only  other  question  in  the  case. 

On  February  14,  1884,  the  defendant,  Salmon,  was  insolvent. 
His  assets,  consisting  mainly  of  a  stock  of  goods  in  Portland,  were 
not  worth  to  exceed  thirty  thousand  dollars,  while  his  indebtetlaess 
amounted  to  thirty-eight  thousand  dollars,  of  which  six  thousand 
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six  hundred  and  ninety  dollars  was  due  to  Portland  creditors  and 
the  remainder  to  those  of  San  Francisco.  On  that  day  the  Port- 
lad  demands  were  assigned  to  one  person,  put  in  suit,  judgment 
confessed  for  the  amount,  execution  issued  thereon  and  levied  upon 
the  stock  of  goods.  On  the  following  day  the  plaintiff  and  the 
defendant  Mayer,  as  assignees  of  the  claims  of  San  Francisco  cred- 
itors, commenced  action  thereon  and  caused  attachments  to  issue 
therein  and  be  levied  on  said  goods.  Soon  after,  and  before  the 
plaintiff  could  take  judgment  in  his  action,  twenty-five  thousand 
dollars  worth  of  said  goods  were  sold  upon  said  execution  to  satisfy 
the  judgment  of  the  Portland  creditors — they  being  the  purchasers 
of  the  same,  in  effect,  for  the  benefit  of  the  defendant  Salmon.  The 
latter,  having  now  succeeded  in  putting  the  bulk  of  his  assets  be- 
yond the  reach  of  the  bulk  of  his  creditors,  proceeds  on  March  1 
to  assign  what  little  remained  for  the  benefit  of  his  creditors  gener- 
ally tinder  the  act  of  1878.  And  if  this  assignment  is  valid,  it  has 
the  effect  under  that  act  to  dissolve  the  plaintiff's  attachment,  and 
thus  deprive  him  of  the  lawful  advantage  which  by  his  diligence  he 
had  obtained. 

At  the  passage  of  this  act,  an  insolvent  debtor  might  dispose  of 
his  property  so  as  to  prefer  one  creditor  over  another  of  equal  or 
even  more  merit.  To  prevent  this  injustice,  this  act  was  doubtless 
passed.  This  plainl}'  appears  from  the  title  and  emergency  clause 
of  the  act — ^the  latter  being  equivalent  to  a  preamble — as  well  as  the 
body  of  it. 

According  to  the  English  rule,  the  title  of  an  act  being  affixed  by 
the  clerk  after  its  passage  by  the  parliament,  is  not  regarded  as  a 
nart  of  it,  and  therefore  cannot  be  considered  in  its  construction, 
lint  this  rule  does  not  apply  in  the  United  States,  where  the  title  of 
an  act  is  the  lan^age  oi  the  legislature  as  well  as  the  preamble  or 
body  of  it.  Being,  however,  in  the  nature  of  things  a  mere  brief 
epitome  or  short  description  of  the  act,  the  title  is  very  liable  to  be 
incorrect  or  incomplete,  and  therefore  it  can  never  be  used  to  con- 
trol the  operation  of  any  plain  provision  of  the  body  of  the  act.  Yet 
it  may,  in  doubtful  cases,  aid  in  the  construction  of  the  act,  by 
throwing  light  on  the  cause  and  purpose  of  its  passage :  Pumpelly 
v.  Owego,  45  How.  Pr.,  257;  Cumines  v.  Jefferson  County,  63  Barb. , 
293;  Ogden  v.  Strong,  2  Paine,  C.  C,  587;  U.  S.  v.  Fisher,  2 
Cranch,  386;  U.  S.  v.  Palmer,  3  Whea.,  631;  Hadden  v.  The  Col- 
lector, 5  WaU.,  110;  U.  8.  v.  McArdle,  2  Saw.,  370;  Smith's  Com., 
sees.  556-59. 

And  60  of  the  preamble.  It  may  be  resorted  to  in  cases  of  doubt 
to  show  the  intention  of  the  legislature;  and  particularly  to  ascer- 
tain the  causes  which  led  to  the  passage  of  the  act  and  the  mischiefs 
intended  to  be  remedied  by  it  Jackson  v.  Gilchrist,  15  John.,  116; 
Holbrook  V.  Holbrook,  1  Pick.,  250;  Smith's  Com.,  sees.  560-73. 

The  body  of  the  act  plainly  forbids  a  preference  in  case  of  a  gen- 
eral assignment  by  an  insolvent  debtor,  when  it  declares  that  the 
Bame  shall  be  invalid  unless  made  for  the  benefit  of  all  the  creditors 
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in  proportion  to  the  amount  of  tlieir  respective  claims.  In  the  titlo 
the  same  purpose  is  manifest.  It  describes  the  act  as  one  to  securo 
a  •*  just  division  of  the  estates  of  debtors"  who  assip:n  for  the  ben- 
efit of  creditors.  The  emergency  clause,  or  section  fifteen,  which  is 
in  effect  a  preamble,  states  that  there  is  no  law  proriding  **  for  the 
equal  distribution  of  assets  among  creditors;"  and,  as  "there  is 
urgent  need  "  of  one,  provides  that  the  act  shall  take  effect  at  once. 

The  prevention  of  preferences  by  an  insolvent  debtor  making  an 
assignment,  being  the  purpose  of  the  act,  it  also  very  properly 
undertook  to  prevent  any  creditor  from  obtaining  a  preference  iu 
such  cases,  against  the  will  of  the  debtor,  and  to  that  end  proviJeJ 
that  such  an  assignment  shall  have  the  effect  to  dissolve  a  prior 
attachment  on  the  same  property. 

But  the  act  should  have  gone  further  in  the  same  direction.  In 
this  respect  it  is  very  lame  and  incomplete,  and  if  a  mere  literiil 
compliance  with  its  terms  is  held  sufficient,  it  maybe  used  as  a  cod- 
venient  contrivance  by  an  insolvent  debtor  to  distribute  his  property 
among  his  creditors  unequally  and  unjustly.  To  all  such  creditors 
as  he  wishes  to  prefer,  ne  may  make  payments  or  confess  judg- 
ments, and  if  the  unfavored  creditor  seeks  to  protect  himself  iu  the 
only  way  he  can,  by  an  attachment,  in  most  cases  the  lien  of  the 
judgment  will  be  found  prior  thereto,  and  hold  the  real  property; 
and,  if  necessary,  an  execution  may  issue  thereon  and  be  levied  on 
the  personal  property  before  the  attaching  creditor  can  obtain  judg- 
ment in  his  action.  And  now,  the  debtor  having,  by  this  menus, 
put  his  property  practically  into  the  control  of  those  whom  he  wishes 
to  prefer,  he  maj'  in  their  interest  make  an  assignment,  and  thereby 
free  the  property  from  the  attachment  of  the  unfavored  creditor, 
even  if  the  same  was  prior  in  time  to  the  judgment  and  execution  uf 
the  favored  one. 

A  party  cannot  obtain  judgment  in  an  action  even  where  there  is 
no  defense  made,  under  ten  days.  In  the  meantime  his  debtor  may 
confess  judgment,  with  or  without  action,  in  favor  of  any  or  all  of 
his  other  creditors,  and  have  his  property  taken  on  execution,  aiul 
then  make  a  formal  assignment  in  time  to  dissolve  the  attachment 
in  the  first  action  and  defeat  the  claim  of  the  plaintiff  therein  alto- 
gether. 

The  act  should  provide  that  in  case  of  an  assignment  for  the  ben- 
efit of  creditors,  all  payments^or  mortgages  made,  or  judgments  con- 
fessed by  the  debtor  or  taken  against  him  for  want  of  an  answer,  on 
account  of  a  pre-existing  debt  or  liability,  within  some  reasonable 
time  prior  thereto,  should  be  null  and  void.  It  should  also  proviJo 
for  the  appointment  of  an  assignee  by  the  creditors,  or  failing  this, 
by  the  county  court.  As  it  is,  the  debtor  names  his  aasignee,  and 
thereby  puts  his  estate  into  the  hands  of  some  serviceable  friend,  io 
bo  administered  in  his  own  interest,  or  that  of  some  favored  cred- 
itor. 

The  experience  of  the  business  community  with  this  act  has  veri- 
fied, I  think,  what  was  predicted  by  this  court  concerning  its  practi- 
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cal  working  iu  Mayer  v.  Cahalin,  5  Saw.,  357.  *'  The  object  of  the 
act  was  to  prohibit  insolvent  debtors  from  preferring  one  creditor  to 
uuother.  *  *  *  Bat  it  must  be  admitted  that  in  practice  it  will 
not  accomplish  such  purpose,  and  that  most  probably  it  will  operate 
as  counsel  contend — to  secure  an  unequal^  and,  therefore,  an  unjust 
distribution  of  a  debtor's  property." 

But  defective  as  it  may  be  m  these  respects,  its  purpose  is  plain 
and  just;  and  I  do  not  think  it  ought  to  be  so  construed  as  to  up- 
hold an  assignment,  which,  while  it  may  conform  to  the  mere  letter 
of  the  law,  was  deliberately  made  with  the  intention  of  circumven- 
ting it,  and  does  in  effect  actually  contravene  its  spirit  and  purpose 
and  grossly  defeat  the  good  intention  of  the  lawmaker. 

If  an  insolvent  debtor  undertakes  to  make  an  assignment  under 
this  law,  and  in  so  doing  does  any  act  with  the  intent  to  circumvent 
the  law  or  thwart  its  purpose  in  that  respect,  he  commits  a  fraud 
upon  the  law,  and  the  assignment  is  void:  Harrison  v.  Sterry,  5 
Cranch.,  301;  The  William  King,  2  Wheat.,  153;  Lee  v.  Lee,  8  Pet., 
50;  Keiffer  v.  Ehler,  18  Pa.  St.,  391;  lieceivers,  etc.,  v.  Paterson 
S.  Bank,  10  New  Jersey  E.  R.,  IG;  Kerr  on  Fraud,  288. 

The  purpose  and  intent  of  the  act  is  to  prevent  perferenees  iu 
assignments  by  insolvents.  Preferences  are  generally  fraudulent 
and  unjust,  and  are  now  regarded  with  disfavor,  even  in  states  where 
they  have  not  been  actually  prohibited  by  statute.  And  the  deter- 
mination of  the  courts  is  to  support  them  no  further  than  a  respect 
for  adjudged  cases  requires:  Ogden  v.  Jackson,  1  John.,  370; 
lieceivers,  etc.,  v.  Patterson  8.  Bank,  10  New  Jersey  E.  R.,  16; 
Nicholson  v.  Leavett,  4Sandf.,  279;  Broadmanv.  Halladay,  10  Paige, 
2J9;  1  Am.  Lead.  Cas.,  75. 

To  prevent  these  preferences  in  the  case  of  a  general  assignment 
of  an  insolvent  debtor's  property  the  act  of  187^  declares  invaliti 
any  such  assignment  which  does  not  in  effect  provide  for  a  "just " 
and  "equal"  distribution  of  such  debtor's  property  among  his 
creditors.  In  Jacobs  v.  Ervin,  supra,  59,  the  supreme  court  in  con- 
sidering this  act  said:  "  Its  whole  design  clearly  shows  that  it  was 
the  intention  of  the  framers  to  provide  a  simple  and  effectual  mode 
of  making  an  equitable  distribution  of  the  insolvent  debtor's  estate 
among  all  his  creditors;  and  such  construction  should  be  given  it, 
if  consistent  with  established  legal  principles,  as  will  make  it 
effectual  for  that  purpose."  In  short  the  act  is  remedial  in  its 
character.  It  is  intended  to  prevent  fraud  and  injustice,  and  in  all 
cases  of  doubt,  should  be  liberally  construed  to  that  end:  Sharp  v. 
New  York,  31  Barb.,  577;  White  v.  Steam  Tug,  6  Cal.,  470. 

The  allegation  of  the  bill  is, .that  the  confession  of  judgmant  and 
the  assignment,  together  with  the  transfer  of  the  book  accounts  and 
the  horse  and  buggy  were  parts  of  one  fraudulent  scheme,  to  prefer 
the  Portland  creditors  over  the  San  Francisco  ones,  and  such  appears 
to  have  been  the  result.  The  confession  of  judgment,  as  such,  the 
Uw  permitted.  But  the  assignment,  considering  tlie  judgment  and 
transfer  of  the  accounts  as  a  part  of  it,  was  prohibited  by  the  law, 
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and  therefore  void.  The  scheme  as  a  whole  was  intended  to  pro- 
duce, and  resulted  in  an  unequal  distribution  of  the  debtor's  property 
among  his  creditors. 

Under  an  act  regulating  assignments  and  forbiding  preferences 
thereby,  the  supreme  court  of  Massachusetts  in  Perry  v.  Holden,  22 
Pick.,  275,  held  that  a  mortgage  of  his  property  by  a  debtor  to 
secure. certain  creditors  followed  by  a  general  assignment  for  the 
benefit  of  creditors — the  two  insfcruments  being  in  contemplation  at 
the  same  time  and  made  in  furtherance  of  one  scheme — constituted 
one  transaction;  and  as  taken  together  they  gave  the  creditors 
named  in  the  mortgage  a  preference  the  assignment  was  void:  See 
also  on  this  point  Mackie  v.  Cairns,  5.  Cow.,  547. 

In  conclusion,  this  assignment  in  my  judgment  is  void,  because 
(1)  ,it  was  not  made  or  intended  for  the  benefit  of  all  the  assignor's 
creditors  in  proportion  to  their  claims,  and  does  not  so  operate,  bat 
the  contrary;  (2),  it  is  and  was  intended  to  be  a  fraud  on  the 
assignment  act;  and  (3),  it  was  made  with  intent  to  hinder,  delay 
and  defraud  the  plaintiff  of  his  lawful  suit  and  demand,  contrary  to 
the  statute  of  frauds. 

The  bill  does  not  seek  to  have  the  confession  of  judgment  set 
aside,  but  only  the  assignment.  The  judgment  was  permitted  by 
the  law,  and,  considered  by  itself,  is  yalid.  And  so  was  the  plaint- 
iff's attachment.  But  this  assignment,  if  allowed  to  stand,  will  dis- 
solve the  attachment  and  leave  the  judgment,  which  was  really  used 
to  distribute  the  defendant  Salmon  s  property,  to  stand. 

There  being  no  valid  assignment  or  assignee  in  this  case,  tbe 
plaintiff  is  entitled  on  the  case  made  in  the  biU  to  the  relief  prayed 
for.     The  demurrer  is  overruled. 


SUPREME  COURT  OF  NEVADJU 
Ex  Parte  Bergman. 

Filed  July  /,  1SS4. 

Fraud  on  Creditors — Arrest— Tort.— A  defendant,  ^  residinff  in  this  state,  again^ 
whom  a  personal  judgment  has  been  obtained  in  an  action  arising  from  his  tort,  niay  be 
arrested  in  a  subsequent  action  on  such  judgment,  for  fraudulently  removing  or  dispoeinij  of 
his  property,  with  the  intent  to  defraud  his  judgment  creditor,  although  such  fraudulent 
acts  were  committed  out  of  the  state  and  prior  to  the  rendition  of  the  judgment  sued  on,  if 
the  plaintiff  hod  no  knowledge  thereof  until  after  the  date  of  such  judgment. 

Thb  Same— Voluntary  Surrender— Release. — A  notice  by  the  ^Uuntiff  or  his  attorney 
to  the  sheriff,  to  release  a  defendant  against  whom  a  judgment  for  his  arrest  had  been  ren- 
dered, under  which  he  had  surrendered  himself  before  any  process  had  been  issued  against 
him,  does  not  prevent  the  plaintiff  from  causing  his  subsequent  arrest  under  an  execution 
issu<'d  on  such  judgment. 

Imprisonment  for  Debt— Construction  op  Constitution. — ^Article  1,  section  14,  of  the 
constitution  does  not  prohibit  the  arrest  of  a  defendant  for  fraudulently  disposing  of  his  prop- 
erty with  intent  to  defraud  his  creditor  under  a  judgment  in  an  action  for  tort. 

1'he  Save — Costs  op  Suit. — A  judgment  antliorizing  the  arrest  of  a  defendant  for  fraudu- 
lently difiposing  of  his  property  with  intent  to  dofraud  his  creditors,  may  provide  for  his 
detention  until  the  costs  of  the  suit  in  which  such  judgment  was  rendered  have  been  paid. 


Sup.  Ct.  Nev.]  Ex  Parte  Bebgman.  895 

Application  for  habeas  corpus.    At  chambers. 

A,  C.  EUis  and  J.  F,  Alexander,  for  the  petitioner. 
S,  H,  Lindsay  and  Clarke  &  King,  for  the  respondent. 

Hawlei,  C.  J.  On  the  eighteenth  day  of  April,  1883,  R.  W. 
Bussell  commenced  an  action  in  the  district  court  of  Washoe  county 
against  petitioner,  William  Bergman,  to  recover  damages  for  mal- 
practice as  a  physician,  and  on  the  thirtieth  day  of  July,  1883, 
recovered  a  judgment  against  him  for  the  sum  of  three  thousand 
dollars,  with  interest  and  costs. 

Thereafter  the  said  Bussell  commenced  another  action  setting 
forth  the  judgment  by  him  obtained,  and,  as  matter  entitling  him  to 
a  judgment  against  the  person  of  petitioner,  upon  the  ground  of 
fraud,  alleged,  among  other  things,  that  on  the  fifteenth  day  of 
Jane,  1883,  petitioner,  for  the  purpose  and  with  the  intent  to  defeat 
any  recovery  upon  execution  of  any  judgment  that  liussell  might 
recover  in  the  action  first  commenced,  being  the  owner  of,  and  in 
possession  of,  real  estate  of  the  value  of  twenty  thousand  dollars, 
situate  in  Washoe  county,  sold  said  property  and  converted  it  into 
cash,  realizing  therefor  the  sum  of  sixteen  thousand  eight  hundred 
dollars,  and  removed  said  money  out  of  the  state  of  Nevada,  and 
deposited  the  same  in  a  bank  in  oacramento,  in  the  state  of  Califor- 
nia; that  petitioner  was  not,  and  is  not,  possessed  of  any  other 
property;  that  after  the  entry  of  judgment  in  the  original  action, 

Eetitioner  applied  for,  and  obtained,  a  stay  of  execution  to  enablo 
im  to  apply  for  a  new  trial;  that  on  the  sixteenth  of  February, 
1884,  his  motion  for  a  new  trial  was  overruled;  that  a  stay  of  execu- 
tion was  then  granted  until  March  1,  1884;  that  in  the  month  of 
December,  1883,  petitioner,  surreptitiously,  and  without  the  knowl- 
edge of  Bussell,  left  this  state  and  went  to  Sacramento  for  the  pur-p 
pose  of  removing  and  disposing  of  the  deposit  of  sixteen  thousand 
eight  hundred  dollars,  and  did,  in  pursuance  of  said  scheme  and 
design,  by  draft  and  bill  of  exchange,  remove  and  dispose  of  said 
money  by  making  a  pretended  gift  of  the  sum  of  sixteen  thousand 
five  hundred  dollars,  and  transferring  the  same  without  any  consid- 
eration whatever  to  his  father  in  the  province  of  Hanover,  in  Europe, 
"with  the  intent  then  and  there,  and  at  all  times,  to  defraud  his 
creditors,  and  especially  with  the  intent  then  and  there,  and  at  .all 
times,  to  defraud  this  plaintiff  out  of  his  said  judgment  and  demand ;" 
that  execution  had  been  issued  on  the  judgment  obtained  by  Bussell, 
and  returned  nulla  bona  by  the  sheriff;  that  he,  Bussell,  did  not 
know  at  the  time  petitioner  removed  his  property  from  the  state  of 
Nevada  that  petitioner  was  removing  the  same,  and  had  no  means  of 
knowing  thereof,  and  did  not  learn  the  same  until  after  the  rendi- 
tion of  the  judgment  on  the  thirtieth  of  Julj^,  1883. 

The  trial  of  the  second  suit  resulted  in  a  judgment,  on  the  twenty 
second  of  May,  1884,  in  favor  of  Bussell,  for  the  sum  of  three  thous- 
and three  huundred  and  twenty  four  dollars  and  ninety  cents  and 
costs,  taxed  at  one  hundred  and  sixty  dollars  and  five  cents,  and. 


396  "West  Coast  Eepokter.  [Sup.  Ct.  Xev. 

upon  tliG  general  verdict  and  special  findings  of  the  jury,  it  was 
''further  considered  and  adjudged  that  the  defendant,  William 
Bergman,  has  removed  his  property,  and  all  his  property,  from  tlio 
state  of  Nevada  with  intent  to  defraud  his  creditors  and  with  intent 
to  defraud  his  said  creditor,  E.  W.  Bussell,  plaintiff  herein,  and  it 
is  considered  and  adjudged  that  said  defendant,  William  Bergman, 
is  guilty  of  removing  his  property,  and  all  his  property,  from  tho 
state  of  Nevada  with  intent  to  defraud  his  creditors,  and  to  defraud 
l>laintiff  herein,  his  creditor,  and  plaintiff  is  hereby  adjudged  and 
awarded  execution  against  the  body  of  said  defendant,  William 
Bergman,  to  be  taken  in  satisfaction  of  the  money  judgment  herein- 
before awarded  and  recovered,  he,  said  Bergman,  to  be  arrested, 
detained  and  confined  in  tho  common  or  county  jail  of  said  Washoe 
county,  state  of  Nevada,  in  satisfaction  of  this  judgment,  until  such 
time  as  he  shall  pay  and  discharge  said  money  judgment  heroin  or 
bo  otherwise  lawfully  discharged  therefrom,  and  plaintiff  is  hereby 
awarded  execution  pursuant  to  the  tenor  and  effect  hereof,  as  by 
law  in  such  case  made  and  provided." 

Contemporaneously  with  the  filing  of  the  complaint  in  the  sec- 
ond suit  an  affidavit  was  filed,  on  behalf  of  plaintiff,  setting  forth 
tho  same  facts  as  alleged  in  the  complaint,  and  thereupon  an  order 
was  made  by  the  district  judge  requiring  the  sheriff  of  Washoe 
county  to  arrest  petitioner,  and  that  he  be  held  to  bail  in  the  sum 
of  four  thousand  dollars. 

On  the  twenty-fourth  day  of  March,  1884,  petitioner  gave  the  re- 
quired undertaking  in  the  form  prescribed  by  law  and  was  released 
from  custody. 

On  tho  tenth  of  June,  1884,  more  than  ten  days  after  rendition  of 
jadgment,  petitioner  surrendered  his  body  to  the  custody  of  tho 
sheriff  of  Washoo  county  for  the  purpose,  as  stated  by  him,  of  exon- 
erating his  sureties.  Three  days  after  this  surrender,  and  wliilst 
petitioner  was  still  in  custody,  the  attorneys  for  Russell  gave  to  tho 
bheriff  a  written  notice,  as  follows:  **In  conformity  with  verbal 
notifications,  heretofore  given,  we  now  notify  you  in  writing  that  the 
plaintiff  *  *  *  does  not  now,  nor  has  he  at  any  time  subsequent 
to  the  third  instant,  any  claim  or  demand  that  the  defendant's  per- 
son be  taken  by  you  in  satisfaction  of  the  judgment  rendered  in  said 
action.  If  at^  any  time  since  that  time  you  have  been  detaining  him, 
it  is  at  your  own  risk  and  on  your  own  responsibility.  So  far  as  you 
or  your  bondsmen  are  concerned  the  plaintiff  exonerates  you  wholly 
from  any  liability  in  the  premises,  and  looks  to  the  sureties  on  the 
bail  bond  to  pay  said  judgment." 

Petitioner  thereupon  notified  the  sheriff  that  he  had  surrendered 
himself  in  exoneration  of  his  sureties,  and  that  he  held  himself  in 
readiness  to  obev  the  orders  of  the  sheriff,  in  obedience  to  the 
r«''quirements  of  the  judgment,  and  thereupon  he  was  allowed  to  go 
at  large. 

Thereafter,  to  wit,  on  the  twentieth  of  June,  a  writ  of  execution 
was  issued  in  said  second  suit,  which,  after  reciting  the  money  judg- 


Slip.  Ct.  Nev,]  Ex  Parte  BergMxVn.  397 

ment  and  the  judgment  convicting  petitioner  of  fraud,  commanded 
tbe  sheriff  to  take  the  body  of  petitioner  into  his  custody,  and  to 
keep,  detain  and  imprison  him  in  th^  common  or  county  jail  of 
AVashoe  county  until  the  said  **  moneyed  judgment,  together  with 
costs  and  interest,  and  accruing  costs,  be  wholly  paid  and  satisfied 
or  he  be  otherwise  legally  discharged." 

Upon  these  facts,  did  the  district  court  exceed  its  jurisdiction  in 
causing  the  arrest  and  detention  of  petitioner?  Is  the  process, 
issued  in  tliis  case,  authorized  by  any  judgment,  order  or  decree  of 
any  court,  or  is  it  sanctioned  bv  any  provision  of  law  ?  The  pro- 
ceedings were  instituted  under  the  fifth  subdivision  of  section  79  of 
the  act  relating  to  arrest  and  bail  in  civil  actions,  which  provides 
that  the  defendant  in  the  action  may  be  arrested  when  he  has  "  re- 
moved or  disposed  of  his  property,  or  is  about  to  do  so,  with  intent 
to  defraud  his  creditors:"  1  Oomp.  L.,  1135. 

This  statute  gives  authority  for  the  proceedings  in  Russell  v.  Berg- 
man, unless  the  plaintiff  lost  his  right  by  failing  to  proceed  in  the 
first  action,  or  from  some  other  cause. 

If  the  ]  Jaintiff  had  knowledge  of  the  alleged  fraudulent  acts  of  peti- 
tioner during  the  pendency  of  the  first  action,  prior  to  the  rendition 
of  judgment  therein,  it  may  be  that  he  might  have  alleged  the  same 
undtbat  he  should  have  caused  the  arrest  in  that  suit;  but,  inas- 
much as  the  plaintiff  had  no  knowledge  of  the  fraud  until  after  the 
judgment  in  that  action  was  rendered,  I  am  of  opinion  that  he  had 
the  right  to  take  the  steps,  authorized  by  the  statute,  after  he  ob- 
tained knowledge  of  the  fraud. 

The  fact  that  the  fraudulent  acts  were  committed  prior  to  the  ren- 
dition of  the  judgment  in  the  first  suit  did  not  divest  the  court  of  its 
authority  to  cause  the  arrest  of  the  petitioner  in  the  second  action. 

The  fraud  of  petitioner  was  not  merged  in  the  judgment 
in  the  first  suit.  Where  the  fraud  is  committed  in  the  mak- 
ing of  the  contract,  or  in  immediate  connection  therewith, 
it  would,  undoubtedly,  be  merged  in  the  judgment  on  the  con- 
tract; but  it  is  questionable  whether  the  principle  of  merger 
has  any  application  whatever  to  a  case  like  the  one  under  con- 
Bideration,  where  the  fraud  alleged  is  independent  of  the  cause 
of  action  instituted  bj  the  plaintift.  If  it  does  apply,  then  it 
was  the  duty  of  petitioner  to  have  plead  the  merger  in  the 
second  suit.  Not  naving  done  so  he  has  waived  the  right  of  this 
defense. 

In  Cable  v.  Cooper  the  court  said:  "The  defendant  in  the  origi- 
cal  action  was  bound  to  plead  his  discharge,  if  he  wished  to  avail 
himself  of  his  Exemption  from  imprisonment  for  the  same  cause, 
secured  to  him  by  the  statute.  If  he  had  been  convicted  of  perjury 
in  procuring  his  discharge,  he  was,  notwithstanding  his  discharge, 
liable  to  be  again  imprisoned,  either  on  the  old  judgment  or  under 
a  new  judgment,  recovered  upon  the  old  one,  in  an  action  of  debt; 
and  if  tbe  discharge  had  been  pleaded,  the  plaintiff  might  have 
replied  to  it  such  conviction,  which  would  have  been  conclusive  to 

Xo.  32.-2. 
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bar  him  of  his  exemption.  The  privilege  from  imprisonment  to 
which  Brown  was  entitled  under  the  statute,  certainly  might  be 
waived,  and  the  omission  to  plead  the  discharge  in  the  proper  time 
was  a  waiver:"  15  John.,  154. 

In  this  case,  however,  it  affirmatively  appears  that  the  fraudulent 
purpose  of  petitioner  was  not  fully  carried  out  until  after  the  entry 
of  judgment  in  the  first  suit.  The  removal  of  the  money  from  ^slc- 
ramento,  California,  to  Hanover,  in  Germany,  if  the  act  was  done  as 
alleged,  in  furtherance  of  the  fraudulent  design  to  hinder,  delay  and 
defraud  the  plain  tiif,  authorized  the  arrest  of  petitioner  in  the 
second  suit.  But  it  is  argued  that  this  act  was  committed  oat  of 
this  state,  and,  hence,  it  is  claimed  that  the  district  court  had  no 
jurisdiction  to  imprison  petitioner  for  a  fraud  committed  in  another 
state. 

This  position  is  not  well  taken.  The  act  was  committed  by  peti- 
tioner, who  was  at  the  time  a  resident  of  this  state.  In  contempla- 
tion of  law  it  was  a  fraud  committed  by  him  in  this  state.  It  stands 
upon  the  same  footing  as  if  petitioner,  when  he  deposited  the  money 
in  Sacramento,  had  taken  a  certificate  of  deposit  from  the  bank  and 
then  came  into  this  state  and  here  fraudulently  transferred  the  cer- 
tificate to  his  father.  It  was  a  fraudulent  act  that  followed  the  per- 
son. Plaintiff  had  the  right  to  pursue  any  course,  authorized  by 
statrte,  to  enforce  the  payment  of  his  judgment,  which  was  obtained 
in  this  state,  and  he  is  not  prevented  from  so  doing  because  some  of 
the  acts  of  petitioner  were  committed  during  his  temporary  absence 
from  this  state.  The  right  of  plaintiff  to  arrest  petitioner  is  a  por- 
tion of  the  remedy  which  the  law  of  this  state  has  provided  for  the 
enforcement  of  plaintiff's  demand. 

In  Claflin  et  al.  v.  Frenkel  et  al.,  the  plaintiff  were  merchants  in 
the  city  of  New  York,  and  they  sold  and  delivered  goods  to  the 
defendants  in  Mobile,  Alabama.  The  defendants  were  arrested  in  the 
suit  instituted  in  the  state  of  New  York,  and  they  claimed  that  the 
fraud,  if  any,  was  committed  in  the  state  of  Alabama,  and  that  they 
could  not  be  held  for  the  fraud  committed  in  another  state.  The 
supreme  court,  in  passing  upon  this  question,  said: 

* '  Plaintiffs'  affidavit  was  carelessly  drawn,  but  still  it  was  to  be 
inferred  from  it,  as  the  plaintiffs  were  engaged  in  canying  on  their 
business  at  the  city  of  New  York,  that  the  sales  were  made  at  that 
place,  and  that  the  defendants'  liability  was  incurred  for  the  pay- 
ment of  the  price  of  the  goods,  under  and  in  conformity  with  the 
laws  of  this  state,  and  for  that  reason,  when  he  was  found  heie, 
there  would  seem  to  be  no  impropriety  in  subjecting  him  to  all  the 
legal  remedies  which  the  law  secured  to  the  plaintiffs  for  the  pur- 
pose of  enabling  them  to  obtain  payment  of  their  debt.  The  order 
of  arrest  was  made  for  the  reason  that  the  defendants,  after  con- 
tracting this  debt,  had  disposed  of  their  property  with  intent  to 
defraud  their  creditors.  This  was  done  in  the  city  of  Mobile,  in 
the  state  of  Alabama,  where  the  defendants  carried  on  their  busi- 
ness.    And  that  they  did  so  dispose  of  their  property  is  a  fact  left 
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free  from  dispute  in  this  case.  Because  this  disposition  was  made 
by  them  of  their  property  in  another  state  it  has  been  urged  that  it 
formed  no  ground  of  arrest  in  an  action  prosecuted  in  this  state,  and 
that  their  arrest  was  unauthorized  if  the  defendants  did  not  subject 
themselves  to  that  remedy  by  the  fact  of  the  stolen  goods  being 
purchased  and  delivered  to  them  in  this  state.  But  as  the  code  has 
provided  the  remedy  of  arrest,  it  has  not  made  it  dependent  upon 
any  such  distinction.  It  has,  on  the  other  hand,  declared  in  gen- 
eral terms  that  the  defendant  may  be  arrested  in  an  action  upon 
contract,  express  or  implied,  *  *  *  where  since  the  making  of 
the  contract  he  has  removed  or  disposed  of  his  property  with  intent 
to  defraud  his  creditors.  *  *  *  This  remedy  has  been  pro- 
vided for  in  terms  so  broad  as  to  be  subject  to  no  exceptions.  In 
language  certainly  it  includes  all  actions  on  contract  against  a  defend- 
ant who  has  removed  or  disposed  of  his  property,  intending  there- 
by to  defraud  his  creditors.  The  code  itself  has  not  declared  this  to 
be  a  violation  of  the  obligation  of  the  debtor  to  his  creditors,  but  it 
arises  out  of  the  general  principles  of  law  adopted  to  secure  the 
substantial  morality  and  good  faith  of  persons  engaged  in  trade.  At 
the  common  law,  and  wherever  its  principles  may  be  observed,  the 
debtor  is  restrained  from  making  any  disposition  of  his  property, 
intending  thereby  to  defraud  his  creditors.  This  obligation  is 
recognized,  and  in  some  foim  enforced,  wherever  the  common  law 
prevails,  and  as  that  law  is  presumed  to  exist  in  the  state  of  Ala- 
bama, it  was  obligatory  upon  these  debtors  carrying  on  their  busi- 
ness there.  In  effect  they  were  prohibited  by  its  wholesome 
restraint  from  making  any  disposition  of  their  property  with  the 
intention  thereby  of  preventing  their  creditors  from  collecting  their 
debts.  By  making  such  a  disposition  these  defendants' violated  this 
restraint  of  the  law  and  the  obligations  resting  upon  them  in  favoc 
of  the  plaintiffs  as  their  creditors.  And  for  that  violation  they 
became  subject  to  arrest,  under  the  provisions  of  the  code,  whenever 
either  of  them  placed  himself  within  the  reach  of  the  process  of  this 
courts  29 Hun.,  289. 

It  is  contended  that  the  notice  given  to  the  sheriff  bv  plaintiff's 
counsel  was  an  order  or,  at  least,  consent  for  petitioners  discharge 
from  custody,  and  that  petitioner  having  been  discharged  by  this 
act  of  plaintiff,  he  is  not  now  subject  to  arrest  under  the  writ  of 
execution. 

Section  1  of  the  act  for  the  relief  of  persons  imprisoned  on 
civil  process  provides  that  *'  every  person  confined  in  jail  on  an  exe- 
cution issued  on  a  judgment  rendered  in  a  civil  action,  shall  be  dis- 
charged therefrom  upon  the  conditions  hereinafter  specified:"  1 
Comp.  Ij-,  416. 

Section  9  provides  that  *'  the  plaintiff  in  the  action  may,  at 
any  time,  order  the  prisoner  to  be  discharged,  and  he  shall  not 
thereafter  be  liable  to  imprisonment  for  the  same  cause  of  action :" 
1  Comp.  li.,  424. 
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Tlio  discharge  mentioned  in  section  9  has  reference  to  the 
cases  mentioned  in  section  1,  where  Iho  prisoner  is  held  nnder  and 
by  virtue  of  a  writ  of  execution  afi:ainst  the  person.  In  such  cases 
the  discharge  of  the  prisoner,  by  tho  plaintiff  in  the  action,  woulJ, 
under  the  provisions  of  the  statute,  be  a  bar  to  his  subseqaett 
arrest  upon  the  same  cause:  Freeman  on  Executions,  sec.  4C1; 
Herman  on  Ex. ,  sec.  C73. 

But  in  this  case  no  execution  had  been  issued.  The  petitioner 
had  voluntarily  surrendered  himself  into  custody  before  any  process 
was  issued  for  his  arrest.  He  claims  that  he  had  the  right  so  to  do 
under  the  provisions  of  section  82  of  the  statute  relating  to  arrest 
and  bail.  This  section  provides  as  follows:  "  At  any  time  before, 
judgment,  or  within  ten  days  thereafter  the  bail  may  surrender  the 
ilefendant  in  their  exoneration;  or  ho  may  surrender  himself  to  tlie 
nheriff  of  the  county  where  he  was  arrested:"  1  Comp.  L.,  1143. 
This  statute  is  by  no  means  clear.  At  first  blush  it  would  seem  that 
tho  voluntary  surrender,  therein  referred  to,  in  order  to  exonerate 
the  bail,  must  be  within  ten  days  after  judgment.  It  is,  perhaps, 
unnecessary  to  decide  this  question  in  this  proceeding,  but  it  is 
])roper  to  say  that  the  supreme  court  of  California,  from  which  State 
our  statute  was  adopted,  has  held  that  spme  final  process  should 
issue  against  the  judgment  debtor  before  tho  bail  could  be  charged. 

In  Matoon  v.  Eder,  an  action  upon  a -bail  bond,  Murray,  C.  J-, 
after  stating  that  the  statute  defied  judicial  exposition  and  referring 
to  other  provisions,  said:  "It  is  difficult  to  reconcile  the  provisious 
of  these  sections  upon  any  other  hypothesis  than  that  the  legisla- 
ture have  omitted,  through  inadvertence,  to  provide  for  final  pro- 
cess in  these  cases;  and  it  is  a  singular  anomaly  that  bail  shouLl  bo 
charged,  who  have  undertaken  that  tho  defendant  will  render  him- 
self amenable  to  the  process  of  the  court,  when  the  fact  is  admitted 
that  no  ])roceBs  has  issued,  and  that  tho  debtor  has  at  all  times  beeu 
within  its  reach:"  6  Cal.,  60. 

In  Allen  v.  Breslauer,  the  defendant,  after  tho  expiration  of  ten 
days  from  the  entry  of  judgment,  surrendered  himself  to  the  sherilT 
in  discharge  of  his  sureties.  But  tho  sheriff,  acting  under  the  plain- 
tiff's  instructions,  refused  to  take  him  into  custody.  In  the  suit 
against  tho  sureties,  the  court  said:  **Tho  question  presented  is, 
whether  under  this  state  of  facts,  defendants  are  liable.  We  think 
not.  The  legislature,  when  providing  for  the  surrender  of  defend- 
ant within  ten  days  after  judgment,  evidently  contemplated  that  the 
l)laintiff  should  take  such  measures  as  would  authorize  the  officer  to 
hold  defendant  in  custody.  *  The  law  requires  no  man  to  do  a  vain 
thing,'  is  a  familiar  maxim,  and  certainly  it  would  be  in  vain  to 
require  a  party  to  surrender  to  an  officer  having  no  power  to  detain 
liim.  The  construction  contended  for  by  plaintiff  would  enable  a 
defendant  to  release  his  sureties  by  a  surrender  before  execution, 
and  then  at  onco  be  released  on  habeas  corpus,  on  tho  ground  that 
l.o  was  illegally  in  custody.  Such  a  result  was  never  intended  l\v 
tlij  legislature,  and  we  are  of  opinion  that  a  surrender  within  ttn 
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davs  after  execution  is  a  sufficient  compliance  with  the  will  of  tlie 
legislature:"  8  CaL,  554. 

In  the  light  of  these  authorities  it  was  a  vain  thing  for  petitioner 
to  surrender  himself  before  any  process  had  been  issued  against 
him.  The  plaintiff  did  not  cause  his  arrest,  and  the  notice,  althongli 
it  may  have  been  given  with  the  idea  that  the  sureties  on  the  bail 
bond  could  be  held  because  no  surrender  had  been  made  within  ton 
days  after  judgment,  simply  informed  the  sheriff  that  the  plaintitf 
had  taken  no  steps  for  petitioner's  arrest;  had  issued  no  process 
against  his  person  and  was  not  responsible  for  his  detention. 

The  sheriff  had  no  process  authorizing  him  to  hold  petitioner. 
Petitioner  was  voluntarily  in  custody  and  had  tlie  right  to  go  hence, 
or  remain  in  custody  if  he  so  desireil,  in  order  to  test  the  true  con- 
struction of  the  statute.  He  chose  to  take  his  liberty,  and,  while 
insisting  that  he  should  be  detained,  went  his  way.  His' voluntary 
departure  did  not  have  the  effect  of  ])reventiug  his  arrest  under  the 
writ  of  execution  at  the  instance  of  the  plaintiff. 

It  is  next  claimed  that  the  fifth  subdivision  of  section  73, 1  Comp. 
L.,  1,135,  is  in  conflict  with  section  14,  article  1,  of  the  constitution 
of  this  state,  which  declares  that  "there  shall  be  no  imprisonment 
for  debt,  except  in  cases  of  fraud."  It  is  argued  that,  under  this 
provision,  in  order  to  authorize  the  imprisonment  of  the  debtor,  the 
debt  must  be  one  arising  ex  contractu,  and  that  no  arrest  is  author- 
ized in  actions  of  tort.  This  position  is  wholly  untenable.  It  is  the 
immunity  from  imprisonment  for  debt  that  is  confined  to  debts  aris- 
ing ex  contractu.  This  is  the  prohibition  intended  by  the  constitu- 
tion: McCool  v.  State,  23  Ind.,  131;  People  ex  rel.  Brennan  v.  (Jot- 
ton,  14  His.,  415;  McKindley  v.  Rising,  28  Ills.,  337;  Moore  v. 
Green,  73  N.  C,  337;  Long  v.  McLean,  88  N.  C,  4;  United  States 
V.  Walsh,  1  Abb.  U.  S.,  72. 

In  McCool  V.  State,  the  court  said:  "The  second  clause  of  the  sec- 
tion prohibiting  imprisonment  for  debt,  except  in  case  of  fraud,  con- 
nected, as  it  is,  with  the  copulative  conjunction,  would  seem  to  relate 
to  the  same  subject  or  class  of  liabilities,  and  if  so,  the  immunity 
contemplated  by  the  second  clause  would  be  confined  to  debts  or 
habilities  growing  out  of  contracts,  and  not  to  liabilities  resulting 
from  crimes  or  torts." 

The  People  ex  rel.  Brennan  v.  Cotton,  Treat,  C.  J.,  in  delivering 
the  opinion  of  the  court  said,  that  the  prohibition  of  the  constitu- 
tion "applies  only  to  actions  upon  contract,  express  or  implied.  It 
Joes  not  extend  to  actions  for  torts.  The  design  is  to  relieve  debtors 
from  imprisonment  who  are  unable  to  perform  their  engagements. 
They  are  exempt  from  arrest  if  they  act  in  good  faith  to  their 
creditors." 

The  petitioner  in  this  case  is  not  entitled  to  the  immunity  given 
hy  the  provisions  of  the  constitution. 

"In" cases  of  torts  and  where  debts  were  fraudulently  contracted, 
or  where  there  is  an  attempt  at  a  fraudulent  disposition  of  property 
with  intent  to  delay  the  creditor,  or  to  deprive  him  of  payment,  the 
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body  of  the  debtor  is  allowed  to  be  seized  and  confined"  Cooleyon 
Const.  Lim.,  341;  4th  Ed.,  422. 

Finally,  it  is  urged  that  petitioner  cannot  be  imprisoned  for  tbe 
costs  of  the  second  suit;  that  so  much  of  the  judgment  as  awaiJs 
his  imprisonment  for  these  costs  is  authorizing  imprisonment  for  a 
debt  pure  and  simple,  and  is,  therefore,  unconstitutional. 

No  authority  has  been  cited  which  sustains  this  view. 

Merrill  v.  Townsend,  5  Paige  Ch.,  80;  Ex  parte  Beatty,  12  Nend, 
229,  and  Prince  v.  Camman,  3  Edwards  Ch.,  413,  cited  by  petitioner, 
have  no  application  to  the  facts  of  this  case.  The  decisions  are  to 
the  effect  that  a  complainant  in  chancery,  in  a  suit  founded  on  a  con- 
tract, where  his  bill  is  dismissed  and  a  judgment  for  costs  rendered 
against  him,  cannot  be  imprisoned  for  the  costs.  But  under  the 
amended  provisions  of  the  code  in  that  state  it  has  been  held  that 
the  complainant,  in  a  certain  class  of  actions,  when  his  suit  has  been 
abandoned,  may  be  arrested  and  imjorisoned  for  the  costs. 

In  Parker  v.  Spear,  62  How.  Pr.,  394,  the  court,  in  condemning 
the  law  which  authorized  it,  was  compelled  to  declare  that  under 
the  provisions  of  the  code,  in  an  action  in  which  the  defendant 
could  have  been  arrested,  and  where  the  plaintiff  was  unsuccessful, 
*'  the  attorney  for  the  defendant  has  the  right  to  imprison  the  plaint- 
iff to  collect  his  costs." 

Bull  V.  Melliss,  13  Abb.  Pr.,  243,  cited  by  petitioner,  isalsoinap- 
))licable.  There  **  the  credit  was  given  by  the  plaintiffs,  and  the 
goods  sold,  R8  appears  by  the  complaint,  at  various  times,  between 
October  1,  1860,  and  April  1,  1861.  The  representations  which  are 
charged  to  be  fraudulent,  were  made  in  January,  1861,  and  after- 
wards," and  the  court,  very  properly,  held  that  upon  these  allega- 
tions it  could  not  be  said  "  that  the  whole  of  the  debt,  for  which 
the  plaintiffs  have  recovered  judgment,  was  fraudulently  contracted, 
and  it  would  not  be  sufficient  to  justify  a  ca.  sa,  upon  this  judgment 
that  part  of  it  was  so." 

In  Thompson  v.  State,  16  Ind.,  516,  the  court  held  that  a  party 
could  not  be  imprisoned  for  the  costs  in  a  criminal  action.  This 
ease  was  cited  as  authority  in  State  ex  rel  Quinn  v.  District  Court, 
16  Nev.,  77,  where  that  question  was  not  directly  involved;  but  this 
rule  is  strenuously  disputed :  Thompson  v.  State,  was  overruled  in 
McCoole  V.  State,  supra,  where  the  imprisonment  of  defendant  for 
the  fine  and  costs  was  sustained. 

But  whatever  the  rule  may  be  in  the  class  of  cases  above  referred 
to,  it  seems  clear  to  my  mind  that  in  an  action  like  Bussell  v.  Berg- 
man, the  costs  are  but  an  incident  to  the  debt,  and  are  necessarily 
incurred  in  order  to  procure  the  enforcement  of  the  judgment. 

The  imprisonment  of  petitioner  is  for  the  fraud  practiced  in 
attempting  to  evade  the  payment  of  any  judgment  that  Bussell  might 
obtain  against  him,  and  this  imprisonment,  while  in  the  nature  of  a 

Imnishmeut,  is  a  coercive  means  given  by  the  statute  and  sanctioned 
)y  the  constitution  to  enforce  the  collection  of  the  judgment,  and 
in  all  cases  of  this  character  is  considered  an  ''element  of  remedial 
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justice:"  Hurd  on  habeas  corpus ^  20.  *It  must,  therefore,  necessarily 
follow  that  the  imprisonment  is  authorized  for  the  costs  which  are 
incurred  in  using  this  coercive  means  to  enforce  the  collection  of  the 
judgment,  as  well  as  for  the  amount  of  the  principal  debt  or  demand. 

Several  other  minor  questions  were  argued  by  petitioner's  coun- 
sel, some  of  them  relating  to  alleged  errors  and  irregularities,  which 
it  is  not,  by  the  established  rules  of  the  law,  within  my  province  to 
review:  Lx parte  Winston,  9  Nev.,  75,  and  authorities  there  cited; 
Peltier  v.  Pennington,  14  N.  J.,  312;  ex  parte  Parks,  3  Otto,  18. 
None  of  them  are  of  such  a  character  as  to  justify  petitioner's  dis- 
cbarge on  habeas  corpus. 

Petitioner  is  remanded  into  the  custody  of  the  sheriff  of  Washoe 
county,  to  be  held  and  confined  in  the  countv  jail  of  said  county 
under  the  writ  of  execution  in  the  suit  of  Bussell  v.  Bergman,  until 
he  is  legally  discharged. 


SUPREME  COURT  OF  CALIFORNIA. 

No.  9,407. 

Spect,  Executor,  etc.,  v.  Hageb  et  al. 

'  Deparimtnt  Two.    Filed  Jvly  Jft>,  1S84. 

FryDraos — Adverse  Possession- -Evidence. — Finding  that  the  defendant  had  acquired 
title  to  the  premiBes  in  controversy  by  adverse  possession  reviewed,  and  held  supported  by 
the  evidence. 

Appeal  from  a  judgment  of  the  superior  court  for  Colusa  county, 
entered  in  favor  of  the  defendants,  and  from  an  order  denying  tfie 
plaintiff  a  new  trial.     The  opinion  states  the  facts. 

H.  M.  Alberry,  for  the  appellant. 

Belcher,  Stabler  &  Boyer,  for  the  respondents. 

Myrick,  J.  This  is  an  action  for  partition,  commenced  by  plain- 
tiff's testator  in  his  lifetime,  he  claiming  that  he  and  the  defendant 
were  the  owners  as  tenants  in  common  of  the  premises  described. 
The  defendant  denied  the  alleged  ownership  of  plaintiff,  and  averred 
title  in  himself;  the  defendant  also  pleaded  the  statute  of  limita- 
tions, viz:  Sections  321  and  322,  and  subdivision  2  of  section  323, 
code  of  civil  procedure. 

The  court  after  stating  the  source  of  title,  and  the  conveyances 
under  and  through  which  the  parties  respectively  claimed,  found 
that  the  defendant  on  the  twenty-fifth  day  of  September,  1862, 
entered  into  and  upon,  and  took  the  actual  and  exclusive  possession 
and  occupation  of  the  said  land  and  premises  in  question,'  under  a 
claim  of  title  exclusive  of  every  other  right,  and  in  good  faith 
founded  such  claim  upon  a  written  instrument  as  being  a  convey- 
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ance  of  the  said  land  and  premises  and  the  whole  thereof,  and 
claimed  to  own  and  hold  the  same  and  every  part  thereof  as  Lis 
own  exclusively,  and  thereafter  maintained  and  held  the  actual, 
open,  notorious,  peaceable,  exclusive,  continuous  and  adverse  pos- 
session and  occupation,  until  1865,  when  he  conveyed  one  parcel  to 
Treadway,  who  entered  and  held  in  the  same  manner  until  18GG, 
when  he  re-conveyed  the  parcel  to  defendant,  who  has  since  and 
still  has  and  maintains  possession  as  before. 

We  are  of  opinion  that  the  findings  are  sustained  by  the  evidence. 
The  defendant  entered  under  a  deed  from  TVhitcomb;  Whitcomb 
claimed  under  a  deed  from  Misroom,  who  in  fact  owned  the  undi- 
vided one-half,  the  habendum  clause  of  which  deed  is,  "  to  have  auJ 
to  hold  all  and  singular  the  above  mentioned  and  described  premi- 
ses unto"  the  grantee;  Whitcomb  also  had  a  deed  from  Larkin, 
who  had  been  joint  owner  with  Misroom,  which  contained  a  clauso 
of  warranty  against  his  (Larkin's)  acts.  The  defendant,  entering 
and  holding  under  the  deed  from  Whitcomb,  is  clearly  within  sec- 
tion 322,  C.  C.  P.,  even  though  Larkin  may  have  conveyed  his  in- 
terest before  his  deed  above  noted  to  Whitcomb;  he  ''entered  into 
the  possession  of  the  property  under  claim  of  title,  exclusive  of 
other  right,  founding  such  claim  upon  a  written  instrument  as  being 
a  conveyance  of  the  property  in  question." 

We  see  no  error  in  the  record  prejudicial  to  the  plaintiff. 

Judgment  and  order  aflSrmed. 

Thornton,  J.,  and  Sharpstein,  J.,  concurred. 


J^o.  9,408. 

Spect,  Executor,  etc., v.  Hager  et  al. 

Department  Two.    Filed  Julf/  20,  icV^S^. 
Findings  held  Supported  by  the  Evidence. 

Appeal  from  a  judgment  of  the  superior  court  for  Colusa  county, 
entered  in  favor  of  the  defendants,  and  from  an  order  denying  the 
plaintiff  a  new  trial. 

H.  M,  Alhei-ry^  for  the  appellant. 

Belcher,  Stabler  &  Boyer,  for  the  respondents. 

The  Court.  Ejectment.  Defense,  the  statute  of  limitations.  The 
findings  are  full  m  favor  of  defendants;  and  are  sustained  by  the 
evidence. 

We  see  no  error  in  the  record. 

Judgment  and  order  affirmed. 
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No.  8,916. 

Weir  v.  Vail. 

In  Bank.    Filed  July  26,  ISS4. 

JurcMENT  OF  S18TEB  State— Impeachment  of— Sdbprise— Fraud.— The  defendant  in  an 
action  on  a  judgment  rendered  against  him  in  another  state,  after  due  service  of  process,  r.ni 
ojivortnnity  to  be  heard,  cannot  impeach  the  validity  of  such  judgment,  for  rejisons  which 
might  have  been  givai  in  defense  in  the  action  in  which  the  judgment  was  rendered,  in  the 
aUence  of  surimse  or  fraud  on  lhex>art  of  the  judgment  creditor. 

Appeal  from  a  judgment  of  the  superior  court  for  Los  Angeles 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  de- 
nying the  plaintiff  a  new  trial.     The  opinion  states  the  facts. 

Glassel,  Smith  dt  Patton^  for  the  appellant. 
Godfrey  and  Howard^  for  the  respondent. 

Mybick,  J.  This  is  an  action  brought  on  a  judgment  recovered 
by  plaintiff  against  defendant  in  the  supreme  court  of  the  state  of 
Kew  York.  The  court  below  permitted  the  defendant  to  go  beliiml 
that  judgment  apd  interpose  as  a  defense  matters  existing  when  the 
action  on  which  the  judgment  was  rendered  was  brought,  and,  find- 
ing that  by  fraudulent  practices  the  defendant  had  been  prevented 
from  having  the  benefit  of  his  defense,  enjoined  the  collection  of  the 
judgment.  The  correctness  of  such  action  on  the  part  of  the  court 
is  the  question  for  consideration. 

Weir,  Vail  and  one  White  had  entered  into  an  agreement  with 
reference  to  obtaining  franchises  for  the  construction  and  operation 
of  tramways  in  cities  of  Great  Britain,  and  under  that  agreement 
steps  had  been  taken  by  the  parties  without  profitable  results.  Tho 
defendant  Vail  claims  that  at  this  point  Weir  and  White  had  aban- 
doned the  agreement,  and  that  he  had  the  right  to  proceed  with  tho 
the  enterprises  alone.  He  did  proceed,  with  favorable  results,  and 
realized  a  large  sum.  The  action  in  the  New  York  court  was  brought 
by  Weir  against  Vail  to  recover  his  asserted  proportion  of  the 
amount  so  realized.  White  was  made  a  party  defendant,  he  having 
been  a  party  to  the  agreement.  Summons  was  served  on  Vail  May 
15,  1872;  on  that  day  he  had  attorneys  in  New  York  for  his  inter- 
ests, and  on  the  tenth  of  June,  1872,  his  answer  was  filed  by  them. 
When  the  suit  was  commenced  Vail  was  a  resident  of  England,  and 
was  temporarily  in  New  York.  He  soon  left  New  York,  and  never 
again  returned  there.  The  answer  of  Vail  set  up  the  failure  of  AVeir 
to  perform  the  agreement  on  his  part,  and  that  the  agreement  had 
been  canceled  by  the  parties.  This  is  substantially  tho  defense  now 
interposed,  other  than  alleged  fraudulent  practices  in  the  procuring 
of  the  judgment.  Three  years  after  the  suit  was  commenced,  viz: 
May  28,  1875,  under  a  commission  issued  out  of  the  New  York 
court,  the  deposition  of  Vail  was  taken  in  London,  which  was  used 
at  the  trial.  This  deposition  contained  several  letters  from  Weir 
and  White,  and  Vail's  answers  to  forty-five  interrogatories.  These 
answers  went  quite  fully  into  the  transactions  between  the  parties, 
and  the  proceedings  had  by  them  in  reference  to  tho  subject  matter 
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of  the  agreement — liow  fully,  as  compared  with  the  evidence  of  Yail 
on  tho  present  trial,  need  not  be  considered.  Sufficient  to  say,  that 
Lc  was  apprised  by  the  suit  of  the  claim  made  by  the  plaintiff;  he 
employed  attorneys  to  defend  him,  his  answer  was  filed,  and  his 
(le])r»sition  was  taken  and  used  on  the  trial;  it  thus  appears  that  he 
had  the  opportunity  of  being  heard,  and  was  heard,  so  far  as  he  and 
his  attorneys  then  deemed  important. 

In  1876,  the  trial  in  New  York  was  had.     At  that  trial  (his  attor- 
neys being  present)  the  testimony  of  Weir  and  White  was  taken,  and 
Mas  in  conflict  with  the  views  of  Vail.     On  the  fiftli  of  December, 
187G,  the  court  filed  its  findings  and  adjudged  that  Vail  was  liablo 
to  account  to  plaintiff  and  White  for  the  moneys  received  by  him, 
and  that  a  reference  be  had  to  ascertain  the  amounts.     On  the  fourth 
of  August,  1877,  an  order  of  reference  was  made.     On  the  thirty-first 
of  October,  1879,  under  a  commission  issued  out  of  the  New  York 
court,  tho  deposition  of  Vail  was  taken  in  Los  Angeles,  in  this  state 
(he  having  removed  to  that  place),  consisting  of  answers  to  twenty- 
five  interrogatories,  in  which  ho  again  went  quite  fully  into  the  trans- 
actions of  the  parties.     This  deposition  was  used  before  tho  referee. 
On  the  twentieth  of  March,  1878,  the  report  of  the  referee  was  filed, 
aud  on  the  twentieth  of  October,  of  tnat  year.  Judgment  was  ren- 
dered in  favor  of  the  plaintiff  and  against  this  defendant  for  seventy- 
eight  thousand  five  hundred  and  eighty  dollars  and  seventy-five  cents 
and  costs.     In  1874  the  depositions  of  three  witnesses  were  taken 
in  London,  which  were  used  at  the  trial.     During  all  these  proceed- 
ings Vail  was  represented  by  attorneys  in  the  New  York  cTourt. 

The  present  action  on  the  judgment  was  commenced  June  17, 1881, 
and  the  defendant's  answer  was  filed  June  23,  1881.  The  present 
defense  consists,  as  before,  of  an  alleged  abandonment  of  tne  con- 
tract; failure  to  comply  with  its  terms,  and  cancellation;  and  in 
order  to  do  away  with  the  effect  of  tho  former  judgment,  the  answer 
contains  allegations  of  fraudulent  practices  on  the  part  of  Weir  and 
White,  by  which  the  defendant  waslulled  into  security  and  prevented 
from  making  as  complete  a  defense  in  the  former  suit  as  lie  other- 
wise would  have  made. 

From  the  foregoing  facts  it  will  be  seen  that  the  former  action  was 

I  ending  (with  Vail's  knowledge)  from  May  15, 1872,  until  October  20, 
873,  and  was  during  all  that  time  (six  years  and  five  months)  being 
defended  by  him.  He  was  not  in  New  York  in  person,  as  he  was 
traveling  in  Europe,  America  and  elsewhere  for  his  health;  but  ho 
was  represented  by  attorneys  of  his  own  selection,  and  had  some 
correspondence  with  them.  Before  the  judgment  he  knew  that  Weir 
and  White  had  given  their  evidence,  and  that  it  was  against  him. 
There  is  no  evidence  tending  to  prove  that  ho  could  not,  if  disposed, 
have  offered  any  defense  existing.  There  is  no  substantial  differ- 
ence in  his  testimony  as  given  now  and  then,  except  that  now  it  goes 
moro  into  detail  and  also  contains  exhibits  not  before  presented,  in- 
cluding letters  of  Weir  aud  White  written  to  him  before  the  com- 
mencement of  the  first  suit. 
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"We  do  not  tliink  it  can  be  properly  said  tbat  bo  was  prevented  by 
any  fraudulent  practice  of  the  plaintiff  from  makiug  any  defeuso 
that  he  then  deemed  important.  He  may  have  been,  as  he  doubt- 
less was,  disappointed  that  the  testimony  of  White  was  against  him. 
Ho  might  well  nave  anticipated  that  Weir's  views  of  the  facts  wero 
different  from  his  own — else,  why  the  suit;  but  as  to  White,  he  l^ad 
full  opportunity  to  know  what  his  evidence  was  after  it  was  given; 
it  does  not  appear  that  before  the  trial  he  inquired  of  White  as  to 
the  particulars  of  what  his  (White's)  testimony  would  be,  but  relied 
upon  general  declarations  that  **  the  suit  was  an  outrageous  proceed- 
ing on  the  part  of  W^eir, "  that  he  (White)  '*  would  be  with  him  " 
(Vail),  and  "  if  he  could  do  anything  for  him  he  would  be  there." 
No  motion  for  new  trial  was  made,  no  appeal  was  taken,  and  no  sur- 
prise manifested  until  the  commencement  of  this  suit. 

We  are  of  opinion,  that  if  that  judgment  should  have  been  other 
than  it  is,  the  misfortune  is  attributable  to  the  neglect  of  defendant 
to  take  such  steps  as  were  within  his  power  to  avert  the  result.     A 

Carty  having  haa  an  opportunity  of  being  heard,  and,  having  been 
eard,  cannot  complain  if  he  did  not  spea&  as  fully  as  he  might  have 
done. 

''  Belief  will  not  be  granted  by  staying  proceedings  at  law,  after  a 
verdict,  if  the  party  applying  has  been  guilty  of  laches  as  to  the 
matter  of  defense,  or  might,  by  reasonable  diligence,  have  procured 
the  requisite  proofs  before  the  trial.     Thus,  if  a  defendant  has 
omitted  to  file  a  bill  for  a  discovery  of  facts,  known  to  him,  and 
material  to  his  defense,  and  suffered  the  case  to  go  to  trial  without 
adequate  proof  of  such  facts,  he  cannot  afterwards  claim  an  injunc- 
tion, or  a  new  trial  from  a  court  of  equity;  for  it  was  his  own  folly 
not  to  have  prepared  himself  with  such  proof,  or  to  have  filed  a  bill 
for  a  discovery,  and  to  have  procured  a  stay  of  the  trial  until  the 
discovery.     So,  if  the  facts  on  which  the  bill  is  founded,  although 
discovered  since  the  trial,  might  have  been  established  at  the  trial, 
npon  the  cross-examination  of  a  witness,  and  the  party  was  put 
upon  the  inquiry,  relief  will  be  refused.     So,  where  a  verdict  has 
been  obtained  at  law  against  a  defendant,  and  he  has  neglected  to 
apply  for  a  new  trial  within  the  time  appointed  by  the  rules  of  tho 
proper  court  of  law,  courts  of  equity  will,  not  entertain  a  bill  for  an 
injunction  npon  an  alleged  ground  that  the  original  demand  was  un- 
conscientious or  the  subject  matter  of  an  account,  provided  it  was 
competent  for  the  party  to  have  laid  those  grounds  before  the  jury 
on  the  trial,  or  before  the  court  of  law,  upon  the  motion  of  a  new  trial. 
' '  Indeed,  this  doctrince  is  not  limited  to  mere  cases  decided  in 
the  courts  of  common  law;  but  it  is  applicable  to  all  cases  where 
the  matter   of    the  oontrovers^y  has  been  already  decided  on  by 
another  court  of  competent  jurisdiction,  even  though  it  be  a  foreign 
court  or  where  it  miglit  have  been  made  available  in  that  court,  as  a 
matter  of  claim  or  defense,  in  a  suit  pending  in  such  court.     For  it 
has  been  truly  said,  not  to  be  the  practice  of  courts  of  equity  to 
assume  jurisdiction  in  favor  of  parties,  who,  having  had  aa  opp  jr- 
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tanity  of  assertiug  tlieir  title  in  another  court,  where  the  matter  lias 
been  properly  the  subject  of  adjudication,  have  either  missed  thjit 
opportunity,  or  have  not  thought  proper  to  bring  their  title  fur- 
ward  :"  2  Storv's  Eq.  Jur. ,  sees.  895,  895  ay  U.  S.  v.  Trockmorton,  9S 
U.  S. ,  61,  and  cases  there  cited. 

The  finding  that  Vail,  was  prevented  by  the  fraudulent  practices 
of  Weir  and  White  from  interposing  his  defense  in  the  New  Yoik 
buit  is  not  sustained  by  the  evidence. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new  trial. 

bUARPSTEIN,    J.,  McKeE,   J.,    THORNTON,   J.,    and    McKlNSTBY,  J., 

concurred. 


No.  9,441. 

City  of  Visalia  v.  Jacob. 

Department  One,    FiUd  July  SG,  ISS4. 

PcBLic  Street— Advebre  Possession— Dedication. — Title  to  lands  cannot  be  acquired  by 
atlverHo  ])usHetj»lon  after  the  same  huve  been  dedicated  aa  a  public  street. 

Appeal  from  a  judgment  of  the  superior  court  for  Tulare  county, 
entered  in  favor  of  the  defendant.     The  opinion  states  the  facts. 

A,  J.  Atwell,  for  the  appellant. 
Oregon  Sanders^  for  the  respondent. 

The  Court.  The  action  is  to  recover  the  possession  of  certain 
lands,  and  was  commenced  November  2^th,  1883.  The  complaint 
avers  that  plaintiff,  on  the  twenty-seventh  day  of  February,  1874, 
was  seized  in  fee  of  ''all  that  part  of  Centre  street  (describing  it), 
and  ever  since  that  time  has  been,  and  still  is,  seized  of  and  entitled 
to  the  possession  of  said  land,  the  same  being  a  portion  of  a  public 
street,  duly  laid  out  and  dedicated  to  the  public  use."  That  on  the 
twenty-eighth  of  February,  1874,  defendant  entered  into  possession 
of  the  demanded  premises,  and  thence  hitherto  and  still  unlawfully 
withholds  the  possession  thereof^  etc. 

Defendant  demurred  on  the  ground  that  the  complaint  showed 
the  cause  of  action  was  barred  by  the  statute  of  limitations.  Defen- 
dant also  demurred  specially  that  the  complaint  was  ambiguous, 
unintelligible  and  uncertain,  in  that  it  did  not  appear  therefrcui 
when  the  lands  were  laid  out  and  dedicated  as  a  public  street. 
Defendant  also  demurred  generally.  The  court  below  sustained  the 
demurrers,  and  plaintiff  declining  to  amend,  a  judgment  was  entered 
in  favor  of  defendant,  from  which  plaintiff  appeals. 

If,  construing  the  complaint  more  strongly  against  the  pleader,  it 
only  shows  that  the  street  was  dedicated  at  sometime  before  the  action 
was  commenced,  the  judgment  or  order  upon  the  special  demurrers 
was  proper.  So  construing  the  complaint  it  would  not  appear  but 
defendant  had  adverse  possession  for  more  than  five  years  before 
the  lands  were  dedicated  as  a  public  street.    But  aside  from  the  fact 
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that  lands  actually  possessed  adversely  cannot  bo  dedicated  to  tlie 
use  of  the  public  by  their  owner,  the  language  of  the  complaint 
I'lainly  avows  that  the  lands  were  a  public  street,  laid  out  and  dedi- 
cated aa  such  from  the  twenty-seventh  of  February,  1874.  The  rule 
tbat  an  averment  is  to  be  taken  more  strongly  against  a  pleader  does 
not  authorize  the  courts  to  deprive  language  of  its  ordinary  signifi- 
cation. 

It  is  ui^ed  by  respondent,  that  the  fact  the  lands  were  dedicated 
as  a  street  does  not  deprive  the  defendant  of  the  benefit  of  his  five 
years  adverse  possession. 

An  occupation  and  obstruction  of  a  public  street  is  a  nuisance, 
and  every  continuance  of  that  which  was  originally  a  nuisance,  the 
law  considers  a  new  nuisance,  to  abate  which  an  action  may  be 
brought  on  behalf  of  the  i^ublic  or  by  a  private  person  specially 
injured.  As  against  such  an  action  no  one  can  acquire  a  defense  by 
adverse  occupation.  It  was  so  held  with  reference  to  a  street  over 
lands,  not  included  within  those  covered  by  the  Van  Ness  ordinance, 
in  San  Francisco:  The  People  v  Pope,  53  Cal.,  437.  It  is  true  an 
action  of  ejectment  may  be  maintained  by  a  municipal  corporation 
for  the  recovery  of  the  possession  of  a  street  wrongfully  possessed 
bj  an  individual,  whether  the  corporation  owns  the  fee,  or  the 
adjoining  proprietor  retains  it.  In  the  latter  case  the  right  of  tho 
municipality  to  regulate  the  public  use,  and  for  that  purpose  to  pos- 
sess, use  and  control  the  property,  is  treated  by  the  courts  as  a  legal 
and  not  merely  an  equitable  right:  Dillon,  Municipal  Corp. ,  3d  Ed. . 
sec.  662;  San  Francisco  v.  Sullivan,  50  Cal.,  602.  Bat  it  does  not 
follow  that  such  an  action  is  barred  by  an  adverse  possession  for  a 
statutory  period.  In  San  Francisco  v.  Calderwood  (31  CaL,  589), 
it  seems  to  have  been  held  that  the  ejectment  would  be  barred.  But 
in  that  case  it  was  found  that  the  **  slip  "  had  never  been  dedicated 
to  the  public  use.  In  Hoadly  v.  San  Francisco  (50  Cal.,  275),  it  was 
Leld  that  as  to  land  granted  to  the  city  by  certain  acts  of  congress 
and  the  state  legislature,  in  trust  for  the  public,  private  persons 
cannot  acquire  the  right  to  it  by  adverse  possession.  The  land 
there  in  controversy  was  "pueblo"  land,  within,  the  operation  of 
the  Yan  Ness  ordinance,  etc.  Baf  the  rule  laid  down  seems  to  have 
been  understood  as  applicable  to  all  streets:  People  v.  Pope,  supra. 
After  a  street  has  been  legally  laid  out  and  dedicated,  the  municipal 
government  retains,  or  acquires,  a  right  of  entry  as  agent  of  the 
public,  clothed  with  the  trust  and  duty  of  protecting  and  regulating 
the  public  use.  The  right  of  possession  is  held  by  the  corjDoration 
for  the  benefit  of  the  public,  and  this  right  cannot  be  conveyed  to 
any  private  person.  Tho  lands  so  held  are  as  efiectually  withdrawn 
from  commerce,  while  the  street  continues,  as  are  those  spoken  of 
in  Hoadly  V.  San  Francisco.  As  tho  municipality  cannot  convey  the 
title,  or  relieve  itself  of  the  trust,  private  persons  are  virtually  pre- 
cluded from  acquiring  it. 

Judgment  reversed,  and  cause  remanded,  with  directions  to  the 
court  to  overrule  the  demurrers  to  the  complaint. 


410  West  Coast  Eeportee.  [Sup.  Ct.  Cal. 


No.  9,244. 

Lytle  Cbeek  Water  Co.  v.  Perdew  et  al. 

In  Bank.    Filed  July  26,  1S84. 

Appropriation  and  Diversion  of  Water— Trespass— INJUNCTION.—One  of  several 
appropriators  of  the  entire  waters  of  a  stream  is  entitled  to  have  the  unlawful  divereioQ 
thereof  by  a  mere  trespasser  enjoined,  although  the  plaintiff's  co-appropriatore  are  not 
))efore  the  court,  and  the  time  when  the  plaintiff  is  entitled  to  use  such  waters  has  not,  ta 
between  him  and  his  co-appropriators,  been  fixed  in  any  way. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Bernar- 
dino county,  entered  in  favor  of  the  defendants.  The  opinion  states 
the  facts.  The  opinion  of  the  court  in  department  is  reported  in 
1  West  Coast  Rep.,  866. 

Bryon  Waters,  for  the  appellant. 
Satterwhite  &  Curtis^  for  the  respondents. 

Thornton,  J.     The  court  rendered  the  following  decision: 

''First — That  at  various  times  since  about  the  year  1854,  a  large 
number  of  persons  owning  and  occupying  separate  tracts  of  land 
consisting  of  farms  on  the  rancho  of  San  Bernardino  and  other 
farms  immediately  to  the  north  and  west  of  said  rancho,  and  resi- 
dence lots  and  gardens,  orchards  and  vineyards  in  the  town  of  San 
Bernardino,  diverted  and  appropriated  the  waters  of  Lytle  Creek 
by  means  of  water  ditches  and  dams,  and  conducted  such  waters 
upon  their  said  lands  for  irrigating  the  same  and  for  household  and 
domestic  uses  thereon. 

**  Such  appropriations  were  usually  made  by  persons  owning  and 
occupying  lands  in  the  same  vicinity  or  Jieighborhood,  acting  in 
concert  for  their  common  benefit  in  appropriating  a  portion  of  the 
waters  of  the  creek  into  a  main  ditch  to  be  conducted  to  their  neigh- 
borhood and  thence  through  distributing  ditches  to  their  respect- 
ive and  individual  tracts  of  land. 

"  Second — That  within  about  two  years  after  1854,  and  before  the 
end  of  the  year  1856,  by  means  of  several  such  appropriations 
mentioned  in  finding  one,  all  of  the  waters  of  said  Lytle  Creek  had 
been  so  diverted  and  appropriated  and  have  ever  since  been  ap- 
propriated and  used  for  irrigation  and  household  and  domestic  uses 
upon  the  lands  aforesaid  and  other  lands  occupied  and  cultivated 
by  defendants,  as  hereinafter  stated. 

"Third — ^That  such  waters  so  appropriated  and  used  were  used 
by  the  various  persons  who  appropriated  the  same  and  those  claim- 
ing to  be  their  successors,  by  turns  separately  and  consecutively » 
each  upon  his  separate  land  for  a  certain  length  of  time,  measured 
by  hours  and  minutes,  under  the  regulations  of  the  board  of  water 
commissioners  of  this  county  and  the  overseers  of  ditches  prescrib- 
ing how  often  and  the  length  of  time  each  should  be  entitled  to  use 
the  same,  varying  in  time  according  to  the  extent  of  interest  each 
held  in  the  waters  so  appropriated,  except,  however,  that  one  George 
Lord,  one  of  the  first  appropriators,  has  always  to  the  present  time. 
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used  said  water  upon  his  farm  of  about  forty  acres,  whenever  his 
needs  required  it  at  any  time  under  a  claim  of  right  so  to  do. 

"  Such  separate  interests  in  the  water  were  held  by  the  individ- 
uals separately,  and  sold,  transferred  or  abandoned  by  them  re- 
spectively at  their  will. 

"Fourth — ^That  in  June  1867,  the  defendant  A.  G.  Perdew,  set- 
tled upon  and  has  ever  since  resided  upon  and  cultivated  a  tract  of 
government  land  near  said  Lytle  Creek,  and  within  the  flow  of  the 
same,  but  lying  above  the  aforesaid  lands  of  original  appropriators 
mentioned  in  finding  one  and  about  the  timd  of  his  said  settlement 
thereon  he  diverted  and  appropriated  from  said  Lytle  Creek,  a 
stream  of  water  through  a  ditch  constructed  by  him  for  the  purpose 
of  irrigating  his  said  land,  and  for  househola  and  domestic  uses 
thereon,  and  he  has  ever  since  conducted,  appropriated  and  used 
such  stream  of  water  upon  his  said  land  to  irrigate  the  same  and 
crops  thereon,  and  for  household  and  domestic  purposes. 

"  Fifth — ^That  the  plaintiff  was  at  the  commencement  of  this  action 
the  owner  through  mesne  conveyances  and  transfers  of  certain 
interests  in  or  a  portion  of  the  waters  of  said  Lytle  Creek,  appropri- 
ated as  aforesaid  prior  to  the  time  that  said  defendant,  A.  G.  Per- 
dew made  his  appropriations  aforesaid  in  1867,  as  mentioned  in 
finding  four,  equal  in  amount  to  the  use  of  all  the  waters  of  said 
creek,  one  hundred  and  twenty-four  hours  and  nineteen  minutes 
out  of  each  and  every  three  hundred  and  seventy-two  hours,  and 
since  the  commencement  of  this  action  and  before  filing  the  supple- 
mental complaint  herein,  the  plaintiff  has  acquired  and  now  owns 
through  mesne  conveyances  an  additional  interest  in,  or  portion  of 
said  waters  conveyed  to*  it  directly  by  one  E.  H.  Morse,  appropria- 
ted as  aforesaid  prior  to  the  aforesaicl  appropriation  of  said  defend- 
ant, A.  G-  Perdew,  equal  in  amount  to  the  use  of.  all  the  waters  of 
said  creek,  eight  hours  out  of  each  three  hundred  and  seventy-two 
hours,  making  in  all  an  amount  equal  to  the  use  of  all  the  waters  of 
the  creek,  one  hundred  and  thirty-two  hours  and  nineteen  minutes 
in  each  three  hundred  and  seventy-two  hours,  or  in  other  words,  in 
the  same  proportion  to  the  constant  flow  of  the  whole  stream  as  the 
period  of  one  hundred  and  thirty-two  hours  and  nineteen  minutes 
13  to  three  hundred  and  seventy-two  hours.  But  the  said  appro- 
priation and  use  by  defendant,  A.  G.  Perdew,  is  prior  in  time  to 
any  other  right  or  interest  of  the  plaintiff. 

"Sixth — ^That  such  appropriation  by  the  defendant  A.  G.  Perdew, 
was  not  made  with  the  consent  of  plaintiff  or  any  of  its  grantors  or 
predecessors  in  interest  through  whom  it  derives  its  aforesaid  inter- 
est in  said  waters  which  it  now  owns  as  aforesaid,  and  said  defend- 
ant did  not  appropriate  and  has  not  used  said  water  with  intent  to 
deprive  any  prior  appropriator  of  any  of  said  waters  or  the  success- 
ors in  interest  of  any  of  such  prior  appropriators,  of  any  of  the  said 
waters  which  had  been  previously  appropriated,  and  his  use  of  said 
waters  and  right  to  use  the  same  has  been  several  times,  to  \yit: 
more  frequently  than  once  in  five  years  since  his  appropriation 
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tbcreof,  interrupted  and  disputed  bj  others   of  the  said  original 
appropriaturs  and  their  successors  in  interest. 

''  Seventh — That  in  the  year  1879,  the  defendants,  A.  G.  Perdew, 
G.  F.  R.  B.  Perdew  and  E.  P.  Perdew,  constructed  in  what  is  known 
as  South  Fork  Canon,  but  designated  in  the  answer  as  Dry  Canon, 
and  in  Grapevine  Canon,  flumes  for  the  purpose  of  carrying  water 
and  which  did  carry  water  flowing  in  said  South  Fork  Caiion  to  the 
amount  of  about  fifty-eight  inches  under  a  four-inch  pressure,  and 
in  said  Grapevine  Canon  to  the  amount  of  about  ten  inches  under  a 
f  jur-inch  pressure,  and  conducted  such  water  through  said  flume 
into  the  main  streams  of  Lytle  Creek  aforesaid,  above  where  any  of 
the  water  is  diverted  from  said  creek  as  aforesaid.  The  lands  upon 
v>'hich  said  flumes  are  constructed,  and  upon  which  the  streams  in 
said  caiions  were  flowing,  are  unsurveyed  public  lands  of  the  United 
States  and  unoccupied  except  by  such  flumes. 

'•Eighth — That  all  the  waters  in  said  two  canons,  and  all  of  that 
which  was  conducted  through  said  flumes  into  the  main  streams  of 
Lytlo  Creek  as  aforesaid,  have  before  said  fluming  by  defendants, 
always  naturally  flowed  into  the  said  main  streams  of  Lytle  Creek 
and  constituted  tributaries  of  the  same,  and  the  quantity  of  water 
in  said  Lytle  Creek  has  not  in  any  manner  been  increased  by  reason 
c'f  the  fluming  of  the  waters  from  said  canon  by  defendants  as  afore- 
said. 

''Ninth — ^That  in  addition  to  the  aforesaid  appropriation  by  A. 
G.  Perdew  in  1861,  as  stated  in  finding  four,  and  ever  since  the  con- 
struction of  the  aforesaid  flumes  by  defendants,  as  stated  in  finding 
seven,  the  said  defendants  have  diverted  from  said  Lytle  Creek,  ana 
used  upon  their  respective  farms,  as  alleged  in  their  answer,  an 
amount  of  water  equal  to  that  flowing  through  their  said  flames  into 
the  main  streams  of  Lytle  Creek  as  aforesaitl,  and  if  not  restrained 
will  continue  so  to  do. 

*  *  Tenth — ^That  the  amount  of  water  or  water  interest  owned  by 
the  plaintiff  at  the  commencement  of  this  action,  as  set  forth  in 
finding  five  was  composed  of  several  separate  interests  which  it  had 
acquired  at  different  times  from  the  various  owners  thereof,  pre- 
viously held  and  owned  by  them  in  severalty,  as  stated  in  finding 
three,  and  the  plaintiff  has  never  in  any  manner  been  allotted  any 
particular  time  or  times  during  which  it  should  use  the  aforesaid 
portion  or  quantity  of  the  waters  belonging  to  it. 

**  Eleventh — That  the  said  Lytle  Creek  water  ditches,  lands  and 
premises  mentioned  in  the  foregoing  findings  are  all  situated  in  the 
county  of  San  Bernardino,  state  of  California." 

As  conclusions  of  law  the  court  decides : 

''  That  the  defendants,  A.  G.  Perdew,  G.  F.  E.  B.  Perdew  and  B. 
P.  Perdew  are  not,  nor  are  any  of  them,  entitled  to  divert  or  take 
out  of  Lytle  Creek  any  water  as  the  equivalent  of  the  water  con- 
ducted into  the  main  streams  of  said  creek  through  the  flumes  con- 
structed by  them  in  the  South  Fork  Caiion  designated  in  their 
answer  as  *  Dry  Caiion,'  and  in  Grapevine  Caiion,  and  that  they  be 
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perpetnally  enjoined  from  diverting  or  taking  out  any  water  from 
said  creek  as  such  equivalent  or  by  virtue  of  conducting  the  afore- 
said waters  from  or  through  the  said  canons  or  either  of  them  into 
the  said  creek.  Also,  that  the  defendants,  G.  F.  B.  B.  Perdew  and 
E.  P.  Perdew,  have  no  right,  title  or  interest  in  or  to  the  waters  of 
s:iid  Lytle  Creek,  or  the  use  thereof,  and  they  and  each  of  them,  tbe 
said  G.  F.  K.  B.  and  R.  P.  Perdew  be  perpetually  enjoined  from 
diverting,  obstructing  or  in  any  manner  interfering  with  the  waters 
of  said  Lytle  Creek  or  any  part  thereof,  or  the  regular  and  constant 
flow  of  the  same  by  virtue  of  any  right,  title  or  interest  heretofore 
acquired  or  held  by  them  or  either  of  them. 

*' Also,  that  plaintiff  is  the  owner  of  an  interest  in  or  portion  of 
the  waters  of  said  Lytle  Creek,  equal  in  amount  or  quautity  to  the 
use  of  all  the  waters  of  said  creek,  one  hundred  and  thirty-two  hours 
and  nineteen  minutes  out  of  each  and  every  three  hundred  and 
seventy-two  hours,  that  is  to  say,  in  the  same  j^roportion  to  the 
constant  flow  of  the  whole  stream  as  the  period  of  one  hundred  and 
thirty-two  hours  and  nineteen  minutes  is  to  three  hundred  and 
seventy-two  hours. 

"Also,  that  plaintiff  recover  frpm  said  defendants,  A.  G.  Perdew, 
G.  F.  R.  B.  Perdew  and  R.  P.  Perdew,  its  costs  of  this  action  neces- 
sarily expended  or  incurred.   That  judgment  be  entered  accordingly. " 

A  decree  passed  accordingly. 

The  court,  as  will  be  perceived  from  the  f oregoinp^,  granted  the 
relief  desired  against  G.  F.  R.  B.  Perdew  and  R.  P.  rerdew  and 
^'ranted  it  partly  against  A.  G.  Perdew.  The  action  was  dismissed 
as  to  Hackney. 

The  appeal  by  plaintiff  brings  up  that  part  of  the  decree  which 
relates  to  A.  G.  Perdew;  and  we  see  no  reason  why  on  the  findings 
of  fact  it  is  not  entitled  to  an  injunction  against  him  as  well  as  the 
other  defendants.  The  entire  waters  of  Lytle  creek  had  been  appro- 
priated prior  to  any  appropriation  by  A.  G.  Perdew.  Under  those 
prior  appropriators,  the  plaintiff  held.  The  defendant  just  men- 
tioned was  a  trespasser  using  the  waters  of  the  creek  without  any 
right  whatsoever.  Why  a  lawful  appropriator  should  not  be  enti- 
tled to  an  injunction  against  a  trespasser,  we  cannot  perceive.  It 
is  said  that  the  waters  are  appropriated  severally  by  those  who  did 
appropriate  them.  Concede  this  to  be  so,  and  we  do  not  perceive 
that  it  makes  any  difference.  If  they  are  tenants  in  common  of 
the  water,  such  tenants  and  each  of  them  are  tenants,  seized  per  my 
and  not  per  touty  and  entitled  to  the  possession  of  the  whole.  This 
must  be  so,  because  no  one  of  them  can  certainly  state  which  part 
of  them  is  his  own. 

They  hold  by  unit^  of  possession,  though  their  titles  were  dis- 
tinct. If  this  unity  is  destroyed,  the  tenancy  no  longer  exists: 
See  2  Blackstone'sCom.,  191-ii;  Carpentierv,  Webster,  27  Cal.,  524. 
In  the  case  just  cited  from  27  Cal.,  it  is  held  that  each  and  every 
sach  tenant  has  the  right  to  enter  upon  and  occupy  the  whole  of  the 
common  property  and  every  part  thereof:  27  Cal.,  54.5. 
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It  is  said  in  "Williams  v.  Sutton,  43  Cal.,  71,  that  each  tenant  in 
common  is  seized  j^er  my  etper  tout;  such  a  tenure  would  make  each 
tenant  a  joint  tenant:  2  Blackstone's  Com.,  182.  Concede  this  to 
be  so,  and  the  view  we  take  herein  receives  additional  force. 

*'  A  person  without  title,  and  wrongfully  in  the  possession,  cannot 
gainsay  the  right  of  each  of  the  tenants  in  common  to  the  possession 
of  the  whole.  As  between  tenants  in  common  and  a  trespasser,  each 
tenant  in  common  is  better  entitled  to  the  possession  than  a  wrong- 
doer:" Per.  Crockett,  J.,  43  Cal.,  71.  He  can  maintain  an  action 
against  a  trespasser  and  recover  possession  of  the  whole  estate  held 
in  common.  This  being  bO,  it  follows  that  he  can  take  steps  to  pro- 
tect the  whole.  It  would  be  an  anomaly  in  the  law  if  such  tenaLt 
could  recover  the  whole  property  from  a  wrong-doer,  and  could  not 
alone  intervene  to  protect  it  from  nuisances  and  trespassers  which 
can  be  redressed  by  the  preventive  process  of  injunction. 

Whether  joint  appropriators  holding  the  estate  as  joint  tenants  or 
tenants  in  common,  the  same  is  the  result.  Each  can  recover  the 
whole,  or  take  the  necessary  steps  to  protect  the  whole  against  the 
acts  of  a  wrong-doer. 

It  is  found  tJiat  the  interest  of  plaintiff  in  the  waters  of  Lytlo 
Creek,  derived  from  some  of  the  first  appropriators,  is  equal  to  tbo 
use  of  all  the  waters  of  the  creek  one  hundred  and  twenty-two  hours 
and  nineteen  minutes  in  three  hundred  and  seventy-two  hours  (sco 
finding  Y) ;  that  these  waters  so  appropriated  and  used  by  the  first 
appropriators,  were  used  by  the  persons  so  appropriating  the  same, 
and  their  successors  by  terms  separately  and  consecutively,  eacli 
upon  his  own  land  for  a  certain  length  of  time,  under  the  regulations 
of  water  commissioners  and  the  overseers  of  ditches,  prescribing 
how  often  and  the  length  of  time  each  person  should  be  entitled  to 
their  use,  varying  in  time  according  to  the  extent  of  interest  each 
held  in  the  waters  so  appropriated  (see  finding  III),  with  one 
exception,  which  need  not  be  further  mentioned,  that  such  separate 
interests  in  the  waters  were  held  by  the  individuals  separately,  and 
sold,  transferred  or  abandoned  by  them  each  at  his  will  (finding  III) ; 
that  the  amount  of  water  interests  owned  by  plaintiff  was  composed 
of  several  separate  interests  which  it  had  acquired  at  different  times 
from  the  various  owners  thereof,  previously  held  and  owned  by  them 
in  severalty,  as  stated  in  finding  three;  but  the  plaintiff  has  never  in 
any  manner  been  allotted  any  particular  time  or  times  during  which 
it  should  use  the  portion  or  quantity  of  the  water  belong  to  it  (finding 
X).  This  finding  is  singular  in  this:  It  would  seem  from  the  pre- 
ceding findings  that  such  allotment  had  been  made  to  the  parties 
under  whom  plaintiff  derives  title.  This  being  so,  why  does  it  not 
take  the  places  and  times  of  its  grantors  ? 

But  if  this  time  or  times  had  not  been  fixed  or  allotted  to  plaintiff, 
'how  does  that  concern  defendant  A.  G.  Perdew  ?  He  is  a  trespasser 
on  the  rights  of  plaintiff  and  each  and  all  of  his  co  tenants.  Per- 
dew is  using  the  waters  without  right,  and  claims  to  use  them  at  all 
times,  agaiuot all  others:  (Finding  IV.)     No  limit  as  to  time  of  use  is 
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found  as  to  him.  It  would  be  strange  if  one  tenant  in  common  could 
not  enjoin  a  threatened  injury:  Van  Winkle  v.  Curtis,  2  Green's  Ch., 
422.  What  has  he  to  do  with  the  circumstance  that  the  time  or  times 
when  plaintiff  is  entitled  to  use  these  waters,  has  not,  as  between 
him  and  his  co-appropriators,  been  fixed  in  any  way  ?  This  arrange- 
ment as  to  the  periods  of  user  concerns  only  the  co-tenants,  is  made 
for  their  convenience  and  benefit,  to  avoid  disputes  between  them, 
and  for  carrying  out  in  an  orderly  manner  their  employment  of  those 
waters.  The  fact  that  Perdew  is  trespassing  on  the  rights  of  plaintiff 
is  sufficient  to  entitle  it  to  relief. 

It  is  urged  that  inasmuch  as  it  does  not  appear  that  A.  G.  Perdew 
is  using  the  water  during  the  period  the  plaintiff  is  entitled  to 
use  it,  that  he  is  inflicting  no  injury  on  its  rights.  How  can 
this  be  said  ?  He  is  claiming  to  use  the  water  at  all  times,  and 
will  no  doubt  use  it  unless  restrained  by  an  order  or  decree  of  the 
court. 

Suppose  the  time  of  plaintiff's  use  was  fixed  and  A.  G.  Perdew 
used  water  up  to  within  a  minute  of  the  time  that  plaintiff  was  enti- 
tled to  use  it.  According  to  this  contention,  Perdew  would  be  vio- 
lating no  right  of  plaintiff.  But  can  it  be  said  that  he  is  not  then 
injuring  plaintiff?  Observe,  this  defendant  is  using  it  when  another 
or  others  of  the  appropriators  have  a  right  to  use  it  and  may  be 
using  it.  Can  it  then  be  said  that  he  is  not  taking  out  more  water 
than  the  appropriators,  entitled  to  use  it,  are  allowed  to  take  out? 
And  is  he  not  then  diminishing  the  water  which  would  come  to  the 
plaintiff? 

We  cannot  allow  any  force  to  this  argument.  The  contention  we 
think  is  untenable. 

The  co-tenants  are  entitled  to  use  all  the  waters  and  when  an  out- 
sider diverts  any  from  them  or  any  one  of  them,  he  is  injuring  all 
and  each  one  of  them.  He  may  be  doing  more  injury  to  the  one 
entitled  to  use  it  at  the  time  he  is  diverting  it,  but  he  is  at  all  times 
when  diverting,  guilty  of  a  trespass  on  the  rights  of  each  and  every 
one  of  them,  and  each  of  them  has  a  right  to  have  the  preventive 
power  of  a  court  of  justice  to  put  a  stop  to  his  illegal  acts. 

It  is  urged  that  all  the  co-tenants  must  be  before  the  court,  and 
all  their  rights  adjudicated,  before  plaintiff  is  entitled  to  relief. 
Why,  we  oannot  see.  There  was  no  dispute  as  to  the  rights  of  the 
co-tenants.  Plaintiff  makes  no  complaint  as  to  them  or  anj  of 
them.  The  rights  of  each  are  set  forth  in  the  findings,  and  plaintiff 
makes  no  complaint  as  to  the  findings  or  decree  in  this  regard. 

The  decree,  if  in  favor  of  plaintiff,  affects  no  rights  of  his  co- 
owners.  It  cannot  be  pleaded  against  them  or  any  of  them.  It  is 
only  where  the  court  cannot  determine  the  controversy  between  the 
parties  before  it,  without  prejudicing  the  rights  of  any  of  the  co- 
owners,  or  of  any  other  person  that  other  parties  must  be  brouglit 
in.  When  the  contest  can  be  settled  without  affecting  the  rights 
of  others  there  is  no  ground  or  reason^  for  bringing  in  any  other 
parties.     Nor  is  such  procedure  required  by  section  389,  C.  C.  P.: 
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Settembre  v.  Putnam,  30  Cal.,  497;  Vim  Bottelin  v.  Cook,  5  Saw- 
yer, 5S7. 

That  the  act  complained  of  here  is  a  nuisance,  see  C.  C,  section 
3,497.  That  any  person  affected  as  the  plaintiff  is,  can  maintain 
the  action,  see  C.  C.  P.,  section  731.  Where  three  out  of  forty- 
seven  tenants  in  common  filed  a  bill  for  an  injunction  to  restrain 
the  digging  of  stone  on  the  common  property,  an  objection  for  want 
of  parties  was  not  allowed:  Ackroyd  v.  Brig^s,  14  W.  B.,25;  2 
Joyce  on  Injunctions,  1,348;  Waring  v.  Crow,  11  Cal.,  366. 

in  our  judgment  the  plaintiff  is  entitled  to  the  decree  of  the  court 
enjoining  A.  G.  Perdew  from  the  diversion  of  any  of  the  waters  of 
Lytlo  Creek,  under  the  appropriation  of  1867,  as  set  forth  in  find- 
ing IV,  or  any  other  diversion  or  obstruction  of  such  waters  subse- 
quent to  the  inception  of  the  interest  owned  by  plaintiff  and  de- 
clared in  the  findings. 

The  judgment  is  reversed  as  to  A.  G.  Perdew,  and  the  cause 
remanded  with  directions  to  the  court  below  to  enter  a  judgment  in 
favor  of  plaintiff  and  against  A.  G.  Perdew,  as  follows:  That  A. 
G.  Perdew  be  perpetually  enjoined  from  diverting,  obstructing,  or 
in  any  manner  interfering  with  the  waters  of  said  Lytle  Creek  or 
any  part  thereof,  or  the  regular  or  constant  flow  of  the  same  bv 
virtue  of  any  right,  title  or  interest  claimed  or  held  by  him  under 
any  appropriation  or  claim  of  such  waters  made  by  him  any  time 
subsequent  to  the  appropriation  of  plaintiff  or  of  those  from  Vhom 
it  derives  title  under  prior  to  June,  1867.  The  court  below  is  fur- 
ther directed  to  execute  the  decree  by  mandatory  or  prohibitory 
injunction,  as  may  be  found  necessary:  See  Gk)old  on  Waters,  seo. 
552,  and  cases  cited.     In  other  respects  the  judgment  is  affirmeJ. 

Shabpstein,  J.,  Mybiok,  J.,  and  Ross,  J.,  concurred. 
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Cottle  v.  Spitzeb,  Assessor,  etc. 

In  Bank.    Filed  July  £C,  1SS4, 

FRurrTREES—GBowrNO  Crops— Taxatiox.— Fruit  trees  are  not  growing  cpop«,  wi^Vn 
thi  meaning  of  article  XIII,  section  1  of  the  constitution,  bo  as  to  be  exempt  from  taxa- 
tion. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Clara 
county,  entered  in  favor  of  the  defendant.     The  opinions  state  tlia 

facts. 

A.  F.  Lich,  for  the  appellant. 

J,  11.  Campbell,  for  the  respondent. 

The  Court.     For  the  reasons  stated  in  the  opinions  of  the  judg 
of  the  superior  court,  hereto  sul>joiiicd,  judgment  affirmed. 
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Note — ^The  following  are  the  opinions  referred  to: 

JUDGE  spencer's  OPINION. 

**  Application  for  an  alternative  writ  of  prohibition  by  the  owner 
of  certain  lands  and  fruit  trees  growing  thereon  to  prevent  the  ases- 
sor  from  assessing  said  trees  for  the  purpose  of  taxation.  The  con- 
teotion  of  the  plamtiflf  is  that  this  class  of  property  is  included  in 
the  term  *  growing  crops,'  as  found  in  the  constitution  of  the  state, 
exempting  the  last  named  class  of  property  from  taxation.  It  is  the 
settled  policy  of  all  governments  republican  in  form  that  the  bur- 
dens of  taxation  shall  fall  equally  upon  their  citizens.  Where  r«sort 
is  made  to  direct  ad  valorem  taxes  for  the  purpose  of  revenue  in 
order  to  carry  out  both  the  letter  and  spirit  of  that  policy,  it  becomes 
necessary  that  property  should  be  assessed  for  taxation  not  only 
according  to  a  just  and  uniform  standard  of  value,  but  that  all  proj)- 
erty  should  be  thus  assessed  and  taxed;  for  if  the  property  of  A  is 
taxed  and  that  of  B  is  left  to  go  untaxed  it  is  manifest  that  the  bur- 
dens of  taxation  have  been  very  unequally  imposed  upon  the  peo- 
l^le.  Consonant  with  this  principle,  which  is  a  corner  stone  in  the 
structure  of  a  free  government,  the  constitution  of  the  state  provides 
that  *  all  property  in  the  state,  not  exempt  under  the  laws  of  the 
United  States,  shall  be  taxed  in  proportion  to  its  value,  to  be  ascer- 
tained as  provided  by  law.'  And  m  order  that  there  should  be 
nothing  left  to  construction  whereby  any  particular  kind  of  prop- 
erty may  escape  payment  of  its  just  proportion  of  taxes,  it  is  added  : 
'The  word  "  property,"  as  used  in  this  article  and  section,  is  here- 
by declared  to  include  moneys,  credits,  bonds,  stocks,  dues,  fran- 
chises, and  all  other  matters  and  things  real,  personal  and  mixed, 
capable  of  private  ownership.'  (Article  Xlli,  section  1.)  Upou 
snch  constitutional  provision,  set  forth  in  all  its  fullness,  iterating  ji 
cardinal  principal  of  justice  is  engrafted  the  apparent  exception 
thereto,  *  that  growing  crops  *  *  *  shall  be  exempt  from  taxa- 
tion.' It  is  a  rule  of  construction  of  uniform  application  that  ho 
who  seeks  to  avail  himself  of  the  benefits  of  an  exception  to  a  gen- 
eral rule  or  provision  must  sho  v  with  reasonable  clearness  that  Jio 
has  brought  himself  within  the  terms  of  its  qualifying  clauses.  He 
can  take  nothing  by  implication  and  all  the  intendments  are  againsb 
him.  Thus  premising,  we  proceed  to  inquire  the  meaning  of  th^^ 
term  'growing  crops,'  as  used  in  the  organic  law.  *Crop,'  as 
defined  by  Webster,  is  *  3d,  that  which  is  gathered;  the  corn  or 
fruits,  of  the  earth;  collected;  harvest.  The  word  includes  every 
species  of  fruit  or  product  gathered  for  man  or  beast.  4th,  corn  or 
other  cultivated  plants  while  growing  (a  popular  use  of  the  word.) 
5th,  anything  cut  off  or  gathered.'  Etymology  of  the  word  '  crop ' 
appears  to  be  from  the  Saxon  '  crop'  or  *  cropp,'  signifying  the  crop 
of  a  fowl,  a  cluster  of  ears  of  com,  grapes,  ears  of  corn,  and  from 
the  Welch  'cropiad,'  a  gathering  or  taking  hold  of.  (Webster,  verb 
crops.) 
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**  The  definition  given  by  Webster  is  even  broader  than  the  pop- 
ular signification  of  the  word.  Under  the  former,  as  we  see,  not  only 
is  meant  grain  produced  from  annual  vegetation,  but  also  fruits  from 
trees  and  perennial  plants.  But  it  is  at  least  doubtful  if,  under  the 
common  and  restrictive  acceptation  of  the  term,  anything  more  woulJ 
be  understood  than  products  from  annual  plants,  as  cereals,  maize, 
etc.,  and  the  latter  appears  to  be  the  sense  in  which  the  term  is  em- 
ployed in  technical  legal  parlance.  'Crop,'  saysBouvier,  *is  neaily 
synonymous  with  emblements,'  and  by  this  term  is  understood  the 
crops  growing  upon  the  land.  By  crops  is  here  meant  the  products 
of  the  earth  which  grow  yearly  and  are  raised  by  the  annual  expense 
and  labor  or  'great  manurance  and  industry,'  such  as  grain;  but  not 
fruits  which  grow  on  trees,  which  are  not  to  be  planted  yearly,  or 
grasses  and  the  like,  though  they  are  annual :'  Bouvier's  Law  Dic- 
tionary, word,  Emblements.  It  may  be  conceded,  and  correctly,  that 
at  the  present  day,  in  this  state  at  least,  the  word  'crop,'  taken  in 
its  most  comprehensive  sense,  includes  fruits  grown  on  trees,  but  I 
think  it  can  be  aflSrmed,  without  serious  contradiction,  that  trees 
themselves,  capable  of  producing  fruit,  never  have  been  included  in 
that  term.  As  I  understand  the  able  and  ingenious  argument  of  the 
learned  counsel  for  plaintiff,  he  does  not  claim  that  ex  vi  termini  the 
words  '  crops  *  or  *  growing  crops '  include  fruit-bearing  trees,  but 
because  the  constitution  declares  that  '  growing  crops  shall  not  be 
taxed,  and  inasmuch  as  the  fruit  growing  upon  the  trees  is  a  growing 
crop,'  and  that  the  tree  is  necessary  for  the  production  of  the  fruit 
and  is  substantially  valueless  for  any  other  purpose,  therefore  the 
taxing  of  the  tree  is  in  effect  taxing  the  crop  growing  or  that  may 
thereafter  grow  thereon,  because,  arguendo,  there  being  no  tree, 
there  could  be  no  crop. 

"  In  furtherance  of  the  theory  thus  advanced  the  elementary  prin- 
ciple is  invoked  that  whatever  is  forbidden  to  be  done  by  direct 
means  will  not  be  permitted  to  be  accomplished  by  indirection.  A 
familiar  application  of  this  principle  is  the  unsuccessful  Attempt 
sometimes  made  by  state  legislature  to  evade  the  provisions  of  the 
constitution  of  the  United  States,  forbidding  the  several  states  from 
imposing  duties  on  imports  and  exports :  Brown  v.  Maryland,  1^ 
Wheat.,  444;  24  How.,  123;  15  Penn.  St.,  353.  In  the  cases  cited 
it  was  held  that  the  imposition  of  a  license  tax  by  the  state  upon  a 
person  engaged  in  importing  goods  as  such,  or  requiring  the  pay- 
ment of  stamp  tax  upon  bills  of  lading  of  gold  Or  merchandise 
exported  from  the  state  was,  in  effect  and  by  indirect  means,  taxing 
the  goods  imported  or  exported  by  those  instrumentalities.  It  was 
necessarily  a  burden  upon  the  goods  themselves;  but  I  fail  to  see 
the  applicability  of  the  principle  invoked  to  the  subject  under  con- 
sideration. If  a  tree  is  not  in  fact  a  part  of  the  crop  of  fruit  grow- 
ing thereon,  I  do  not  understand  how  it  can  be  made  to  appear  that 
the  taxing  of  the  former  is  substantial] v  and  in  effect  taxation  cf 
the  latter.  Perhaps  some  confusion  might  be  avoided  in  dealiuj? 
with  this  question,  if  it  be  borne  in  mind  that  a  crop  when  perfected 
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does  not  fall  within  any  exemption  or  exception,  and  is  the  subject  of 
taxation.  By  the  very  terms  of  the  constitution  the  exemption  of 
crops  from  taxation  is  temporary,  and  only  continues  during  its 
growing  state.  We  have  then  an  article  of  property — ^a  tree — that 
year  by  year  produces  another  article  of  recognized  value,  and  which, 
if  taxed  from  the  time  it  comes  to  perfection,  as  lonpj  as  it  continues 
in  existence,  bow  can  it  be  said  that  the  taxing  of  the  mattrix  is 
illei^'al,  or  even  unjust  when  its  product  is  also  taxable.  I  can  under- 
stand that  the  svstem  of  reasoning,  souglit  to  be  enforced  by  the 
plaintiff,  might  nave  weight  if  the  product  of  the  tree  could  not,  at 
any  time,  or  under  any  circumstances,  be  taxed.  If  the  only  use  to 
which  an  article  can  be  put,  and  therefore  the  only  value  it  has,  is 
to  produce  untaxable  property — it  might  with  reason  be  claimed 
that  the  article  cannot  have  any  taxable  value. 

*'In  the  wide  range  taken  in  the  argument  of  this  case,  much  was 
said  in  relation  to  the  beneficent  policy  of  the  law  in  encouraging 
certain  branches  of  industry  bv  exemption  from  taxation,  and  that 
such  supposed  exemption  should  be  encouraged  and  passages  in  the 
organic  law  so  construed  as  if  possible  to  eflfectuate  that  object. 
Tlie  disposition  of  the  question  involved  does  not  require  an  exam- 
ination into  the  expediency  or  inexpediency  of  that  kind  of  enact- 
ment, but  it  may  not  be  out  of  place  to  hear  remark  that  if  the  cor- 
rect principles  of  free  government  require  that  taxation  should  be 
equal,  it  is  at  least  possible  that  the  advantage  gained  in  the  direct- 
ion of  fostering  a  particular  industry  or  set  of  industries  at  the 
expence  of  others  may  be  outweighed  by  the  general  injury  resulting 
in  the  downfall  of  one  of  the  pillars  of  the  temple  of  liberty.  In 
conclusion  it  may  be  suggested  that  it  is  even  doubtful  if  the  fram- 
crs  of  the  present  constitution  intended  to  exempt  any  private  prop- 
erty from  taxation.  As  we  have  seen,  the  section  already  referred 
to  commences  with  a  sweeping  declaration  that  all  private,  property 
shall  be  taxed,  which  is  followed  by  the  provision  that  growing 
crops,  property  used  exclusively  for  public  schools,  and  such  as 
may  belong  to  the  United  Statss,  this  state,  or  to  any  county  or 
municipal  corporation  within  this  state,  shall  be  exempt  from  "tax- 
ation. It  will  be  noticed  that  all  property  referred  to,  except  grow- 
ing crops,  is  such  as  belongs  to  government,  either  federal  or  state, 
and  therefore  is  not  in  its  nature  taxable.  In  enumerating,  it  no 
attempt  is  made  to  exempt  property  otherwise  taxable  and  in  rela- 
tion to  the  single  item  of  'growing  crops,'  my  conclusion  is  that  it 
is  in  effect  a  declaration  that  it  is  not  sufliciently  tangible  to  bo 
treated  as  property;  it  is  a  transitory  state,  starting  with  the  embryo 
and  ending  with  the  matured  product;  at  no  two  consecutive  i>oints 
of  time  in  the  same  condition.  To  attempt  to  place  upon  it  any 
money  value  would  bo  to  indulge  in  the  merest  guess-work. 

It  has  been  held  by  the  supreme  court  of  this  state  that  a  lessee 
of  land  is  the  owner  of  a  so-called  growing  crop,  although  his  hus- 
bandry has  extended  only  to  the  preparation  of  the  soil  for  the  re- 
ception of  the  seed;  that  it  is  a  potentiality  before  any  seeds  are 
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sown  which  is  subject  to  a  valid  mortgage  under  the  law  authoriz- 
ing the  mortgaging  of  growing  crops:  Arques  v.  Wasson,  51  Cal., 
620.  I  apprehend  it  would  puzzle  the  most  experienced  appraiser 
to  fix  a  value  ujion  it,  or  to  even  recognize  it  as  property.  The  fact 
is  undeniable  that  land  planted  with  orchard  trees  is  ordinarily 
more  valuable  than  the  naked  soil.  From  a  legal  standpoint,  tl;e 
lf*nd  and  the  trees  growing  thereon  are  together,  but  one  piece  of 
real  estate,  and  might  with  propriety  be  assessed  as  such  in  gro^s. 
The  legislature  has  seen  fit,  however,  to  require  the  land  and  trees 
to  be  assessed  separately.  This  it  has  the  constitutional  power  t) 
do,  and  no  hardships  can  result  from  such  a  coui^se  if  each  is  fairly 
valued,  as  the  total  value  is  not  increased  thereby.  I  am  of  tho 
opinion  that  it  is  the  duty  of  the  assessor  to  assess  fruit,  nut-bear- 
ing and  ornamental  trees,  and  vines  not  of  natural  growth,  as  di- 
rected in  section  3,617  of  the  political  code.  It  results  that  the 
writ  prayed  for  should  be  refused,  and  it  is  so  ordered." 

JUDGE  BELDEN'S  OPINION. 

"  I  entirely  agree  in  the  views  presented  and  conclusions  reached 
by  my  associate.  Judge  Spencer.  These  opinions  were  prepare<l 
without !  previous  consultation.  To  the  reasons  of  my  associate  I 
subjoin  my  own. 

**  The  rule  as  to  the  construction  both  of  constitutional  provisioDs 
and  of  statutes  was  well  summarized  by  our  supreme  court  in 
People  V.  Eddy.  Said  the  court;  *The  word  property  as  used  in 
the  constitution  is  to  be  construed  in  the  ordinaiy  and  popular 
sense,  and  this  is  the  general  rule  for  the  interpretiition  of  con- 
stitutions and  statutes,  unless  the  context  shows  that  the  words  are 
used  in  a  technical  or  in  some  arbitrary  sense :'  42  Cal,  536.  For 
the  court  to  apply  any  other  rule  upon  its  views  either  of  ])ublic 
policy  or  of  popular  interest  would  be  a  mere  judicial  usurpation 
of  legislative  power.  What,  then,  was  understood  by  the  conven- 
tion which  framed  our  present  constitution  and  by  the  people  who 
ratified  it,  by  the  term  *  growing  crops  T 

"  By  lexicographers  crop  is  defined  as,  '  That  which  is  gathered 
from  a  single  field  or  of  a  single  kind  of  grain  or  fruit,  or  i^iiv^lo 
season;  especially  the  valuable  product  of  wheat  if  planted  iu  t ho 
earth — fruit  harvest;'  [Webster.]  *  That  which  is  gathered  as 
fruit,  the  harvest;'  ("Worcester.]  In  popular  parlance  the  word  has 
the  same  universal  meaning,  and  the  phrases  *  cropping  contracts,' 
'interest in  crops,'  'harvesting  crop,' and  the  like  are  used  in  the 
precise  sense  m  which  they  are  defined  in  dictionaries.  This 
phrase  has  also  received  a  practical  and  general  construction  in  the 
action  of  public  oflScials.  in  1851  the  legislature  attempted,  with 
other  classes  of  property,  to  exempt  '  growing  crops'  from  taxation, 
and  from  that  time  until  the  decision  in  People  v.  McCreery  in  18G7, 
this  exemption  was  conceded  by  the  assessors.  During  all  this 
period  it  is  a  matter  of  universal  knowledge  that  this  exemption  w:is 
only  asserted,  and  allowed  for  annual  and  immature  crops,  and  it 
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vas  BeTer  preteuded  that  trees  or  vienes  of  perennial  growth  camo 
within  it.  Again,  in  1855,  a  statute  provided  'that  no  person  for 
mining  purposes  shall  destroy  or  injure  any  growing  crops  of  grain 
or  garden  vegetables  growing  upon  the  mineral  lands  of  this  state, 
nor  undermine  or  injure  any  house,  building,  improvements  or 
fruit  trees  standing  upon  any  mineral  land  and  the  property  of 
another.' 

**  In  this  provision  a  *  growing  crop'  was  not  understood  by  the 
legislature  to  mean  growing  trees,  or  we  have  a  useless  repetition  of 
phrases.  Again,  in  1859,  and  while  the  general  exemption  as  to 
*  growing  crops'  was  in  practical  effect,  it  was  enacted : 

**'Xotaxof  any  nature  whatever  shall  be  hereafter  assessed  or 
collected  from  the  owners,  managers  or  agents  of  newly  planted 
vines  or  olives,  on  account  of  the  same  until  the  vine  shall  have 
attained  the  age  of  four  years  and  the  olive  seven  years.' 

"  A  clearer  indication  that  these  were  not  then  understood,  as 
included  in  the  term  'growing  crops,'  already  exempted,  cannot  bo 
conceived,  while  a  familiar  rule  of  construction,  the  special  designa- 
tion of  '  grapes '  and  '  olives '  as  exempt,  is  the  legislative  declara- 
tion that  all  trees  not  so  specified  are  to  be  taxed.  In  18G8  the 
supreme  court,  following  the  former  decision  of  People  v.  McCreory, 
and  making  special  application  of  the  principles  of  that  case,  held 
that  growing  crops,  the  annual  product  of  the  soil,  could  not  bo 
exempted  by  the  legislature  from  taxation;  People  v.  Gerke,  35 
Cal.,  677. 

"  Again,  in  1878,  a  statute  providing  for  a  lien  upon  growing  crops 
enacted: 

"  '  The  lien  of  a  mortgage  on  a  growing  crop  continues  on  the 
crop  after  severance,  whether  remaining  in  its  original  state  or  con- 
verted into  another  product,  so  long  as  the  same  remains  on  the 
land  of  the  mortgagor.'  An  unmistakable  recognition  of  the  fact 
that  the  legislature  then  understood  by  a  *  crop '  that  which  in  ordi- 
nary husbandry  was  to  be  severed  from  the  land  when  utilized. 
These  are  but  a  few  of  very  many  statutory  recognitions  of  the  mean- 
ing of  this  phrase.  They  clearly  establish  that,  in  the  legislativo 
mind,  as  well  as  in  judicial  decisions,  the  term  had  the  same  mean- 
ing as  in  lexicographies  and  in  the  popular  understanding,  and  this 
was  the  general  understanding  of  this  phrase,  when  the  convention 
assembled  which  framed  the  present  constitution.  That  body  con- 
sisted of  representatives  of  every  class  and  vocation — of  farmers  who 
had  benefitted  by  the  former  exemption,  and  orchardists  and  vino- 
growers  who  had  been  denied  it — of  legislators  who  had  assisted  in 
framing  these  laws — of  lawyers- who  had  discussed  them — of  judges 
who  had  construed  and  applied  them.  Such  a  body  could  not  have 
been  ignorant  of  the  universal  interpretation  which  this  phrase  had 
so  long  received  from  every  branch  of  the  state  government,  and  in 
the  popular  understanding.  Before  this  body  thus  com^^osed,  and 
thus  informed,  came  the  question  of  the  exemption  ol  *  growing 
crops.'   The  members  of  this  convention  could  but  have  been  aware 
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of  the  growing  importance  of  the  vine  and  fruit  interest  of  the  state. 
It  was  reported  to  them  that  fifty  millions  of  capital  was  then  em- 
ployed in  grape  culture  alone,  and  yet  in  all  the  debates  upon  tliis 
question,  both  upon  the  part  of  those  who  favored  and  by  those  who 
opposed  this  exemption,  constant  reference  is  made  to  a  crop  to  be 
sown  and  harvested  within  the  same  year,  and  not  oven  a  suggestion 
that  trees  or  vines  of  perennial  growth  were  referred  to. 

**It  is,  indeed,  strange  that  those  thus  familiar  with  this  phrase, 
well  knowing,  as  they  must  have  done,  the  restricted  application  it 
had  before  received  from  every  quarter;  interested,  too,  in  enlarg- 
ing its  scope  and  meaning,  shoulcl  thus  produce  these  exact  words, 
without  addition  or  explanation,  intending  or  expecting  that  they 
could  receive  any  larger  or  other  meaning  in  the  future  than  haA 
been  ascribed  to  them  in  the  past.  This  conduct  admits  of  bat  one 
exjJanation — that  they  then  employed  these  words  as  usage,  law  and 
legislation  had  already  defined  them. 

'*  Eight  months  after  the  adoption  of  this  constitution  the  legisla- 
ture was  in  session.  It  was  fresh  from  the  people  and  from  the  dis- 
cussions through  which  the  constitution  had  been  ratified.  In  the 
senate  were  six,  in  the  assembly  two,  representatives  who  had  been 
members  of  the  constitutional  convention. 

**  Thus  assisting  in  the  interpretation  of  their  own  work,  this  first 
legislature  enacted : 

**  *  The  term  improvements  includes  all  fruit,  nut-bearing  or  orna- 
mental trees  and  vines  not  of  natural  growth.' 

* '  •  The  term  growing  crops  includes  only  those  crops  which  require 
an  annual  planting  or  sowing,  or  an  annual  harvesting.' 

**  These  were  expressly  enacted  as  terms  of  definition  in  the  first 
revenue  act  passed  after  the  adoption  of  the  constitution.  It  but 
repealed  all  former  definitions,  and  a  more  explicit  and  unequivocal 
interpretation  of  the  phrase  incorporated  in  the  constitution  cannot 
be  imagined. 

**It  is,  however,  insisted  that  upon  considerations  of  public 
policy  this  phrase  should  receive  a  broad  or  enlarged  interpretation. 
Such  is  not  the  rule  which  the  statute  prescribes  for  the  guidance  of 
courts.     Says  the  code : 

*'In  the  construction  of  a  statute  or  instrument  the  ofiice  of  the 
judge  is  simply  to  ascertain  and  declare  what  is  in  terms,  or  in  sub- 
stance, contained  therein;  not  to  insert  what  has  been  omitted,  or  to 
omit  what  has  been  inserted  *  *  *:"  sec.  1,858  code  civil  pro- 
cedure. 

**  Nor  do  I  understand  that  these  special  exemptions,  creating,  as 
they  do,  manifest  inequality  as  between  the  citizens,  are  to  be 
extended  by  implication,  or  beyond  their  clear  and  expressed 
meaning.     Said  our  own  supreme  court,  speaking  by  Rhodes,  J. : 

'*  *  It  is  impossible  to  conceive  of  any  law  which  is  more  impera- 
tively required  by  the  principles  of  good  governmeut  and  the  just 
rules  of  political  economy  to  be  equal  and  uniform  than  a  reveuao 
law.     That  the  burdens  of  taxation  should  rest  equally  upon  all 
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roperty  within  the  state  ought  to  be  axiomatic,  not  only  in  theory, 

lit  in  practice:'  People  v.  Eddy,  43  Cal.,  336. 
"To  secure  this  equality  was  one  of  tbe  controlling  causes  for  the 
change  in  our  state  constitution.  It  was  an  expression  of  the  gen- 
eral discontent  with  exemptions  established  by  judicial  decisions. 
It  was  in  this  spirit  the  convention  deliberated,  and  that  there  might 
be  equality  in  tue  burdens  of  government,  that  the  people  ratified. 
'*  To  again  extend  through  the  courts  and  by  imj)lication  these 
exemptions  is  to  defeat  the  clearly  expressed  will  of  the  people 
declared  in  their  constitution,  and  reinstate  the  original  grievance. 
It  was  insisted  upon  the  argument  that  the  fruit-growers  would  not 
he  satisfied  with  an  exemption  accorded  to  the  farmer  and  denied  to 
themselves.  That  objection  must  be  urged  to  the  constitution  which 
so  provides  and  not  to  the  court  whose  single  duty  it  is  to  declare 
what  is  too  plainly  expressed  to  admit  of  doubt  or  to  call  for  con- 
struction. Laws  are  understood  as  the  expression  of  the  will  of  tho 
people,  and  are  to  be  either  enlarged  or  restricted  in  their  opera- 
tion to  conform  to  the  wishes  or  in  the  interests  of  any  particular 
class.  Were  the  inquiry  made,  it  might  be  found  that  the  discon- 
tent with  exemption  extended  to  other  classes  of  tax-payers;  nor 
would  that  discontent  be  allayed  should  the  courts  determine  that 
orchards  whose  yearly  crop  produced  from  two  hundred  dollars  to 
four  hundred  dollars  per  acre  to  the  owners  were  to  have  the  trees  from 
which  such  revenue  was  derived  valued  no  higher  than  the  worthless 
brush  which  they  supplanted.  Such  a  decision,  if  it  did  not  cause 
discontent,  might  at  least  excite  surprise  upon  the  part  of  less  for- 
tunate and  less  favored  tax-payers.  Beyond  all  this  there  is  a  result 
which  may  follow  from  any  mistaken  interference  with  the  assessor 
to  which  attention  may  well  be  called.  It  is  understood  that  in  tax- 
ing trees  the  assessor  is  following  the  instructions  of  tho  state  board 
of  equalization,  issued  to  the  assessors  of  all  the  counties.  It  may 
be  assumed  that  unless  there  be  some  judicial  interference  these 
directions  will  be  followed  by  the  several  assessors.  In  the  dis- 
charge of  their  duties  the  state  board  will  apply  one  common  rule 
to  all  the  counties,  and  will  pay  no  attention  to  the  cause  of  any 
local  undervaluation,  whether  brought  about  by  the  mistake  of  the 
assessor  or  of  the  court.  In  fact,  to  attempt  to  conform  their  duties 
to  the  varying  decisions  of  the  fifty-two  counties  of  this  state  would 

aralyze  the  functions  of  this  board  and  wholly  destroy  its  utility. 

f  any  class  of  property  shall,  in  any  county,  oe  undervalued,  the 
state  board  cannot  correct  this  mistake  by  raising  the  value  of  this 
particular  property,  but  must  raise  the  entire  assessment-roll  of  the 
county.  This  was  expressly  so  decided  in  Wells,  Fargo  &  Co.  v. 
the  State  Board  of  Equalization,  56  Cal.,  197,  and  is  the  course  cer- 
tain to  be  pursued.  The  result  will  be  that  if  the  other  property 
within  the  county  shall  be  properly  valued  by  the  assessor,  and  this 

interest  placed  too  low,  the  state  board  will  raise  the  entire  assess_ 

ment  of  all  the  property,  and  every  tax-payer  will  have  his  assess 

ment  raised  above  its  just  valuation,  the  exact  percentage  that  th- 
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state  board  determines  fruit  trees  to  be  below  their  proper  value. 
Several  counties  of  the  state — among  them  Santa  Clara  county — lia  I 
last  year  a  very  instructive  and  most  unsatisfactory  experience  ia 
this  matter,  and  a  court  may  well  hestitate  at  a  course  which  may 
invite  or  compel  a  repetition  of  this  experience.  In  my  opinion,  in 
all  cases  in  which  the  revenue  of  the  state  is  involved,  and  the  ques- 
tion is  one  subject  to  revision  by  the  state  board,  the  proceeding 
should  be  inaugurated  in  the  supreme  court.  A  decision  from  that 
tribunal  would  be  accepted  by  the  sta,te  board  as  authority,  and  the 
assessors  of  all  the  counties  would  conform  their  actions  to  such 
decision.  Thus,  no  inequalities  between  the  several  counties  woull 
bo  found,  calling  for  this  arbitrary,  severe  and  often  most  inequit- 
able and  oppressive  interference  upon  the  loart  of  the  state  boaiJ." 
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coun  el  states  in  of)en  court  that  the  allegations  of  the  comiilaint  in  respect  to  damat><^  i^*^ 
admitted  by  the  answer,  if  such  statement  were  not  ti'ue. 

Appeal  from  a  judgment  of  the  superior  court  for  Yolo  county, 
entered  in  favor  of  the  defendant,  and  from  an  order  denying  the 
plaintiff  a  new  trial.     The  opinion  states  the  facts. 

Hudson  and  Ball,  for  the  appellant. 
Treadwell  and  Van  Fled,  for  the  respondent. 

The  Court.  Action  for  damages  for  a  personal  injury  sustained 
by  the  plaintiff  at  the  hands  of  the  defendant.  On  the  trial  the 
plaintiff  was  asked:  *'How  much,  if  anything,  have  you  laid  out  or 
.  expended  for  the  services  of  physicians  and  for  nursing  by  reason 
of  the  injury  to  your  jaw  here  complained  of?"  The  court  sustained 
an  objection  to  this  question,  and  excluded  all  testimony  in  relation 
to  that  matter,  upon  an  admission  made  in  open  court  by  defend- 
ant's counsel  **  that  the  allegations  of  the  complaint  in  respect  to 
the  amount  of  damage  sustained  by  the  plaintiff  were  not  denied 
by  the  answer."  As  a  matter  of  fact,  the  answer  did  put  in 
issue  the  allegations  of  the  complaint  in  respect  to  the  amount  of 
damage  sustained  by  the  plaintiff.  The  question  was  proper  and 
should  have  been  answered. 

Judgment  and  order  reversed  and  cause  remanded  for  anew  trial, 
with  leave  to  the  plaintiff  to  amend  his  complaint  if  he  shall  be  so 
advised. 
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No.  10.950. 

People  v.  McFadden. 

In  Bank.    Filed  Judy  26,  28S4, 

ASSAULT  TO  Murder — ^Verdict. — Lender  aii  indictment  for  an  asaanlt  to  murder  with  a 
d'^acily  weapon,  a  verdict  that  "  we  the  jury  find  tlie  defendant  guilty  of  an  a'jdault  to  mur- 
tlLf,"  is  sufficient. 

Whether  the  Weapon  Used  in  the  Assault  Would  have  Produced  Death  is  a  ques- 
tion for  the  jury. 

TheOuurt  may  Charge  the  Jury  as  to  an  Admitted  pact. 

Appeal  from  a  judgment  of  the  superior  court  for  Calaveras 
county,  entered  in  favor  of  the  plaintiff  and  from  an  order  denying 
the  defendant  a  new  trial.     The  opinion  states  the  facts. 

Bouclier  and  Bodgers,  for  the  appellant. 
AUorjiey-Generaly  for  the  respondent. 

Mypjck,  J.  1 .  The  indictment  charged  that  the  defendant  was  guilty 
"  of  the  crime  of  an  assault  to  murder,  committed  as  follows;"  thea 
follows  a  statement  that  he  unlawfully,  feloniously  and  with  malieo 
aforethought,  with  a  deadly  weapon,  to  wit:  a  shotgun  loaded  with 
powder  and  shot,  upon  the  body  of  one  Smith  made  an  assault  ami 
did  shoot  at  and  wound  the  said  Smith  with  the  unlawful  and  felon- 
ious intent  then  and  there  willfully,  and  of  his  malice  aforethought, 
to  kill  and  murder  the  said  Smith. 

Objection  is  made  that  the  indictment  does  not  state  any  offense 
greater  than  a  misdemeanor,  viz:  an  assault.  We  think  the  indict- 
ment, taken  together,  is  sufficient  to  charge  the  greater  offense. 

2  The  verdict  returned  is  as  follows:  "The  People,  etc.,  v. 
Barney  McFadden,  we,  the  jury,  find  the  defendant  guilty  of  an 
assault  to  murder."     Signed  by  the  foreman  and  dated. 

Objection  is  made  that  the  verdict  of  guilty  is  limited  to  the 
assault  merely.  We  think  the  verdict  sufficient.  It  would  have 
been  more  orderly  for  the  court  to  have  instructed  the  jury  to  return 
a  verdict  in  t«rms  as  set  forth  in  section  1,151,  penal  code,  but  we 
think  the  effect  of  the  language  used  is  substantially  sufficient.  See 
section  960,  penal  code.  We  do  not  see  that  the  variation  has  tend- 
ed to  the  prejudice  of  any  substantial  right  of  the  defendant  upoji 
its  merits. 

3.  It  may  have  been  fortunate  for  the  person  wounded  that  the  shot 
penetrated  the  skin  only,  and  did  not,  or  perhaps  would  not,  ordi- 
narily have  produced  death  at  a  given  range;  but  wo  apprehend 
that  such  questions  are  properly  left  to  the  jury  to  be  determined 
as  questions  of  fact. 

4.  The  court  instructed  the  jury:  "In  this  case  the  assauU  beinj 
admitted^  you  must  determine  from  the  evidence  whether  it  was  com- 
mitted with  the  unlawful  intent  to  kill  the  person  assaulted."  The 
defendant  complains  that  the  court  in  this  instruction  assumed  that 
an  assault  had  been  committed. 
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The  defendant's  bill  of  exceptions  states  that  it  appeared  from 
the  evidence  that  the  defendant  discharged  both  barrels  of  his  gun 
at  Smith,  shooting  him  in  the  face  and  putting  out  his  eye.  The  bill 
settled  by  the  judge,  has  also  the  written  approval  of  the  defend- 
ant'o  attorney.  Under  such  circumstances,  the  point  is  too  trivial 
to  require  further  consideration. 

Judgment  and  order  affirmed. 

McEjnstry,  J.,  Sharpstein,  J.,  and  Thornton,  J.,  concurred. 


No.  7,763. 

Dunne  et  al.  v.  Dunne. 

Dtpartment  One.    FiM  July  26, 1S84* 

Devise — Legacy  Chaeged  on  Land— Election. — A  devisee,  by  accepting  a  devise  chartjed 
with  the  payment  of  a  le[;acy,  becora*.  s  personally  liable  therefor;  and  although  the  willgivi-s 
the  devisee  the  option  of  ctlFcharging  the  legacy  by  conveying  to  the  l^atee  land  equal  in 
value  to  the  amount  of  the  legacy,  he  will  be  presumed  to  have  elected  to  pay  the  same  in 
money,  notwithbtanding  the  estate  has  not  been  fully  distributed,  if,  for  a  long  numl>er  of 
years,  ho  recti ves  the  rents  and  profits  of  the  devise,  without  directly  manifesting  his  elec- 
tion, and  it  appears  that  such  devise  is  amply  sufficient  to  discharge  such  legacy. 

Appeal  from  a  judgment  of  the  superior  court  for  Panta  Clara 
county,  entered  in  favor  of  the  plaintiffs,  and  from  an  order  denying 
the  defendant  a  new  trial.     The  opinion  states  the  facts. 

William  Matthewa^  for  the  appellant. 
McKisick  &  Rankin,  for  the  respondents. 

Ross,  J.  The  provision  of  the  will  of  the  deceased,  James  Dunne, 
charging  the  legacies  to  the  plaintiffs  upon  the  estate  devised  to  the 
defendant,  is  unequivocal.  It  reads;  ''Item — ^I  give  and  bequeath 
out  of  the  estate  by  me  given  to  my  son  James  Francis  Dunne,  anJ 
as  a  charge  thereon,  ten  thousand  dollars  (S10,000)  in  gold  coin  to 
each  of  my  daughters,  MaryFelita  Dunne  and  Bridget  Caty  Dunne, 
with  the  privilege,  however,  to  my  said  son,  James  Francis,  to  satisfy 
said  legacies  by  conveying  to  each  of  my  said  daughters  a  tract  of 
land  of  the  value  of  ten  thousand  dollars  ($10,000)  in  ^old,  or,  at 
his  option,  to  invest  the  said  sums  for  my  said  daughters  m  tracts  of 
land  of  the  said  value." 

The  testator  died  on  the  eighth  day  of  June,  1874.  His  will  was 
duly  admitted  to  probate  on  the  first  day  of  August  of  the  same 
year.  At  the  time  of  the  death  of  James  Dunne  the  defendant  was 
a  minor,  but  he  attained  his  majority  on  the  fourth  day  of  Julv,  1875. 
He  then  accepted  the  devise  to  him.  Such  is  the  effect  of  the  find- 
ings of  the  court  below,  and  the  evidence  is  sufEcient  to  sustain  them. 
It  shows,  beyond  controversy,  that  with  knowledge  of  the  will  and 
its  provisions  he  received  as  devisee  the  rents  of  the  devised  proj)- 
erty;  and  this  from  the  date  of  his  majority.  In  taking  the  benefit 
conferred  he  assumed  the  burden  imposed  by  the  testator,  and  thereby 
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became  personally  liable  to  pay  the  legacies.  This  obligation  he 
was,  however,  authorized  by  the  will  to  discharge  by  conveying  to 
each  of  the  legatees  named  a  tract  of  land  of  the  value  of  ten  tbou- 
&and  dollars  in  gold,  or  by  investing  that  sum  for  each  of  them  iu 
lands  of  that  value.  His  election  in  that  behalf  he  was  bound  to 
make  within  a  reasonable  time.  It  is  contended  by  counsel  for  ap- 
pellant that  the  time  for  his  election  had  not  arrived  when  this  action 
was  commenced,  nor  has  it  yet  arrived,  because  of  the  fact  that  there 
has  been  no  distribution  of  the  estate  of  the  deceased,  James 
Dunne;  that  until  distribution  is  made  defendant  cannot  know  what 
he  will  receive. 

It  is  undoubtedly  the  general  rule  that  a  party  is  not  bound  to 
mnke  an  election  until  all  the  circumstances  are  known,  and  the 
state,  condition  and  value  of  the  propertv  is  ascertained.  But  this 
rule,  like  all  other  general  rules  should  be  applied  only  when  it  is 
reasonable  to  apply  it,  and  when  its  application  will  promote,  not 
defeat,  justice.  The  property  devised  to  the  defendant,  and  upon 
which  the  legacies  in  favor  of  the  plaintiffs  were  made  a  charge, 
consisted  of  real  estate  of  great  value — it  being  an  admitted  fact  iu 
the  case  that  the  property  of  which  the  deceased  died  the  owner, 
was  of  the  value  of  five  hundred  thousand  dollars,  about  four-fifths 
of  which  he  devised  to  the  defendant.  It  is  further  an  admitted 
fact  that  after  the  payment  of  all  the  debts  of  the  deceased  and 
after  the  payment  of  all  of  the  expenses  of  administering  the  estate, 
and  all  charges  thereon,  there  will  remain  property  of  the  estate  of 
at  least  one  hundred  thousand  dollars  in  value. 

There  is  a  provision  of  the  statutes  of  this  State  relating  to  the 
estates  of  deceased  persons  to  the  effect  that  unless  it.  satisfactorily 
appear  to  the  court  that  the  rents  issues  and  profits  of  the  real  estate 
for  a  longer  period  are  necessary  to  be  received  by  the  executor  or 
administrator,  wherewith  to  pay  the  debts  of  the  decedent,  or  that 
ik  will  probably  be  necessary  to  sell  the  real  estate  for  the  payment 
of  such  debts,  the  court  at  the  end  of  the  time  limited  for  the  pre- 
sentation of  claims  against  the  estate,  must  direct  the  executor  or 
administrator  to  deliver  possession  of  all  the  real  estate  to  the  heiis- 
at-law  or  devisees.  In  this  case  there  was  at  the  time  of  the  death 
of  James  Dunne,  and  during  the  times  spoken  of  in  the  record,  an 
existing  lease  upon  the  property  devised  and  on  which  the  legacies 
were  charged,  but  defendant  from  the  time  of  attaining  his  majorily 
in  1875  received  the  rents  of  the  property,  which  aggregated  some 
twenty-two  thousand  dollars,  to  the  time  of  the  commencement  of 
this  action.  Under  such  circumstances  it  would  be  unreasonabio 
and  unjust  to  hold  that  he  was  not  bound  to  elect  how  he  would  dis- 
charge the  legacies  imposed  upon  the  property  until  a  decree  of  dis- 
tribution should  be  entered  iji  the  matter  of  the  estate.  For  years 
he  enjoyed  the  fruits  of  the  devised  property,  which  he  accepted 
with  full  knowledge  of  the  conditions  accompanying  the  devise. 
T\'hen  he  accepted  the  devise,  it  became  his  duty  to  exercise  within 
a  reasonable  time  the  option  conferred  upon  him  by  the  will.     Ilav- 
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ing  failed  to  do  so,  the  court  below,  in  our  opinion,  lightly  held 
liirn  liable  to  pay  the  legacies  in  money. 

But  in  one  particular  we  think  there  was  error  in  the  court  below. 
Looking  at  the  whole  case — considering  the  condition  of  the  estate 
of  the  deceased  Dunne,  the  claims  against  it  and  the  action  of  the 
defendant  with  respect  thereto — we  are  of  opinion  that  he  should 
not  have  been  charged  with  compound  interest  upon  the  legacies, 
but  only  with  simple  interest  thereon  at  the  rate  fixed  by  the  court. 
In  this  respect  the  judgment  must  be  modified.  We  find  no  other 
error  in  it. 

Cause  remanded  with  directions  to  the  court  below  to  modify  the 
judgment  in  accordance  with  the  views  here  expressed. 

McKiKSTRY,  J.,  and  MgKe]^,  J.,  concurred. 


No.  9,293. 

Koss  V.  Ev.\Ns. 

DepartTnent  Ttoo,    Filed  July  2G,  1SS4. 

Ejectment— Adverse  Possession— Taxes.— In  an  action  of  ejectment,  where  the  defense 
relied  is  a  title  acquired  by  adverse  possession  after  the  passage  of  the  act  of  April  1,  l'\S. 
tlio  defendant  must  prove,  and  th.^  findinciB  must  show,  that  he  or  his  cfrantors  have  paid  r.ll 
taxes  levied  and  assessed  on  the  land  in  controversy,  whether  the  same  were  assesscdf  to  him 
or  ti)  some  other  person.  Proof  and  a  finding  that  he  paid  all  taxes  assessed  to  him  is  no; 
enough. 

Adverse  Possession — Rents  and  Profits — Acquiesence.— In  such  acti3n,  when  the 
defendant's  possession  of  the  land  in  dispute  was,  with  tho  consent  an  I  act^uiescnce  of  tho 
piuiutiif,  uncier  an  agreement  between  tho  parties,  and  hu  claim  of  owncrahip  t3  such  hiJ 
v.:i3  a!so  acquiesced  in,  the  plaintiff  is  not  entitled  to  recover  for  the  reLts  and  profits  of  suj'j 
land  for  tlie  time  during  which  he  acquiesced  in  the  possession  of  the  defendant. 

Appeal  from  a  judgment  of  the  superior  court  for  Lassen  couDty, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  tho 
defendant  a  new  trial.     The  opinion  states  the  facts. 

E.  V,  Spencer,  for  the  appellant. 
J.  I).  Goodwin^  for  the  respondent. 

TnonNToy,'  J.  In  this  cause  the  findings  do  not  pass  on  all  the 
material  issues.  The  court  finds  an  adverse  possession  by  defend- 
ant and  his  grantors  from  1862  to  the  trial  of  the  action  in  Septem- 
ber, 1833,  against  everyone  except tbe  United  States,  of  the  lands 
for  tho  possession  of  which  it  awards  judgment  to  the  plaintiffs.  It 
also  finds  that  these  lands  were  public  lands  in  1862,  for  a  portion 
of  which  a  patent  of  the  United  States  was  made  to  the  plaintiff  in 
1875,  and  for  the  remaining  portion,  he  received  a  patent  from  the 
same  in  1879,  and  that  plaintiff's  cause  of  action  was  not  barred  by 
tho  statute  of  limitations.  This  conclusion  could  only  be  reached 
on  the  ground  that  the  defendant  had  not  paid  the  taxes  on  the 
hinds,  as  required  by  the  act  of  April  1,  1878,  amending  section 
325,  0.  0.  P. :  See  amendments  to  code  for  1877-3  0.  0.  P.,  New- 
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mark's  edition  for  1883,  section  325.  The  language  of  this  act  is  that 
'*  in  no  case  shall  adverse  possession  be  considered  as  established 
under  the  provision  of  any  section  or  sections  of  this  code,  unless  it 
shall  be  shown  that  *  *  *  the  party  or  persons,  their  prede- 
cessors or  grantors,  have  paid  all  the  taxes,  state,  county,  or  muni- 
cipal, which  have  been  levied  and  assessed  upon  such  land." 

As  to  the  matter  of  taxes  and  their  payment,  the  court  finds  that 
these  lands  have  never  been  assessed  to  defendant  or  his  grantors 
since  the  year  1877,  nor  have  they  paid  the  taxes  thereon;  that 
since  the  year  1877,  defendant  and  his  grantors  have  paid  all  the 
taxes,  state,  countyand  municipal,  that  have  been  assessed  to  them  on 
any  lands  owned  by  them  in  Lassen  county. 

If  any  taxes  were  lerned  and  assessed  (such  are  the  words  of  the 
statute)  on  the  lands  in  controversy,  after  the  act  of  1878  went  into 
effect,  the  defendant  must  have  shown  that  he  or  his  grantors  paid 
them,  to  establish  his  adverse  possession.  It  is  immaterial  to  whom 
tliey  were  assessed.  Whether  assessed  to  him  or  some  other  per- 
son, if  he  does  not  show  that  he  or  his  grantors  have  paid  them,  he 
cannot  make  out  his  adverse  t^ossession.  It  may  be  that  if  such 
taxes  were  paid  by  some  one  else,  defendant  would  onlv  be  called 
on  to  prove  that  fact;  perlwps,  in  such  case  he  would  be  relieved 
from  paying  them  to  make  out  his  defense.  But  as  to  this  we  de- 
cide nothing,  as  the  question  is  not  before  us. 

It  will  not  be  enough  for  defendant  to  prove  that  he  has  paid  all 
the  taxes  levied  and  assessed  on  the  land  owned  by  him  in  the 
county  where  the  land  in  suit  is  situated;  for  the  defense  of  the  statute 
of  limitations  admits  that  he  does  not  own  the  land  unless  by  reason 
of  his  adverse  possession,  and  the  adverse  possession  is  to  be  made 
out  by  this  showing. 

The  defect  in  the  findings  is  that  it  is  not  made  to  appear  by  them 
whether  any  taxes  were  levied  and  assessed  on  the  land  in  suit.  If 
none  were  assessed,  of  course  he  is  not  bound  to  prove  that  he  paid 
them.  But,  as  said  above,  if  thd  taxes  were  levied  on  the  land  and 
assessed  to  anyone,  defendant  must,  to  make  out  the  defense  set  up, 
show  that  he  or  his  grantors  paid  them. 

Although,  as  a  general  rule,  the  law  raises  the  presumption  that 
public  officers  have  done  their  duty,  and  therefore,  we  must  here 
indulge  the  presumption  that  the  assessor  did  his  duty  and  duly 
assessed  the  land,  we  do  not  think  that  this  is  a  proper  case  to 
indulge  such  presumption.  We  should  not,  in  our  view,  determine 
the  defense  set  up  here  and  adversely  to  it  upon  a  presumption  that 
an  officer  has  done  that  which  he  may  not  have  done.  We  think 
there  should  have  been  a  finding  whether  any  taxes  were  levied  and 
assessed  on  these  lands  after  the  act  of  1878  went  into  operation  and 
during  the  period  of  adverse  possession. 

The  lands  just  referred  to  are  those  for  which  a  patent  was  issued 
to  the  plaintiff  in  1875.  The  action  having  been  brought  in  May, 
1883,  the  action  to  recover  the  lands  patented  to  the  plaintiff  m 
1879,   could   not    have  been  barred.     There  was  not  five  years 

So.  32-4. 
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between  the  date  of  tbe  patent  in  1879  and  the  commencement  of 
the  action  in  1883.  The  lands  as  to  which  a  finding  is  required  in 
the  matter  of  taxes,  are  the  southeast  quarter  of  the  northwest  quarter 
and  tbe  northeast  quarter  of  the  southwest  quarter  of  section  two, 
township  twenty-four  north,  range  seventeen  east,  Mount  Diablo 
meridian.  In  regard  to  the  other  lands  embraced  in  the  patent  of 
1879,  as  the  bar  of  the  statute  could  not  have  been  complete 
when  the  action  was  begun,  a  finding  as  to  taxes  is  entirely  unneces- 
sary. 

The  plaintifi  recovered  judgment  for  meane  profits  for  two  hundred 
and  sixteen  dollars  and  ninety  cents,  at  the  rate  of  seventy-two 
dollars  and  thirty  cents  per  annum,  for  the  three  years  next  preced- 
ign  the  commencement  of  the  action.  It  is  contended  by  appellant 
that  on  the  facts  found  this  was  error. 

It  is  found  'Hhat  in  the  year  1860  defendant  and  his  grantors 
located  and  took  possession  of  a  largQ  tract  of  public  land  of  the 
United  States,  embracing  the  land  described  in  plaintiff's  com- 
plaint, and  commenced  enclosing  the  same.  While  so  engaged  they 
sold  plaintiff  a  portion  of  their  said'  possessory  claim,  and  by  con- 
sent and  mutual  agreement  of  defendant  and  his  grantors  on  the  one 
side,  and  plaintiff  on  the  other,  a  division  line  was  agreed  upon,  and 
a  substantial  division  fence  built  thereon.  The  division  fence  was 
completed  in  1862,  and  has  been  maintained  up  to  the  trial  of  this 
action. 

*'  That  said  fence  was  recognized  and  acquiesced  in  as  the  division 
fence  between  plaintiff  and  defendant  until  the  spring  of  1883,  at 
which  time  plaintiff  attempted  to  change  said  fence  so  as  to  make 
it  conform  to  the  United  States  survey  lines  and  include  the  land  in 
dispute,  but  was  forbidden  and  prevented  from  doing  so  by  defend- 
ant. 

''That  said  fence  completed  the  enclosure  of  the  said  possessory 
claim  of  the  defendant  and  his  grantors. 

''That  since  1862  defendant  and  his  grantors  have  possessed  and 
occupied  all  the  said  land  within  their  enclosure,  and  the  defend- 
ant still  does." 

It  is  further  found  that  the  claim  of  ownership  of  defendant 
was  acquiesced  in  by  plaintiff  until  the  spring  of  1883,  as  above 
stated. 

It  thus  appears  that  the  possession  of  defendant  of  tbe  land  in 
dispute  was  with  the  consent  and  acquiescence  of  the  plaintiff  un- 
der an  agreement  between  tbe  parties,  and  that  defenaant's  claim 
of  ownership  of  these  lands  was  acquiesced  in  by  plaintiff.  Wo 
cannot  say  then  that  the  latter  is  entitled  to  recover  rents  and  profits 
while  such  consent  and  acquiescence  continued.  It  would  oe  in- 
equitable to  allow  the  recovery  of  such  rents  and  profits.  The 
possession  of  defendant  was  consented  to  and  there  was  no  under- 
standing that  anything  should  be  paid  for  it.  The  action  for  me»»c 
profits  is  a  liberal  and  equitable  action,  and  will  allow  of  every 
kind  of  equitable  defense :    Murray  v.  Gouvemeur,  2  Johns.  Cas., 
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438.     See  also  Ewalt  v.  Gray,  6  Watts,  428;    Alexander  v.  Herr,  1 
Jone?,  537,  (XI  Penn.);  Davis  v.  Doe,  2  Carter's  Ind.,  599.) 

This  possession  under  the  agreement  was  acquiesced  in  by  plain- 
tiff untu  sometime  in  the  spring  of  1883,  when  he  attempted  to 
change  his  fence  so  as  to  include  the  land  in  dispute,  which  was 
prevented  by  defendant.  This  put  an  end  to  the  consent  and  ac- 
quiescence, and  from  that  timd  plaintiff  was  entitled  to  recover 
mesne  profits.     The  mesne  profits  were  allowed  for  a  much  longer 

feriod.  The  action  was  brought  on  the  twentv-first  of  May,  1883. 
he  mesne  profits  were  allowed  for  a  period  of  three  years  before 
the  action  was  commenced,  when  they  should  have  been  allowed 
ODly  from  the  day  in  the  spring  of  1883,  when  the  possession  by 
acquiescence  was  put  an  end  to  and  the  consent  withdrawn. 

It  follows  from  the  foregoing  that  the  judgment  must  be  re- 
versed.    It  is  so  ordered  and  the  cause  remanded  to  the  court  below 
for  a  new  trial  in  accordance  with  the  views  herein  expressed. 
Mybice,  3,,  and  Shabpstein,  J.,  concurred. 


No.  9,223. 

YoGANy  Administratrix,  etc.,  v,  Caminetti,  Administrator,  etc. 

Department  One.    FiiedJvly  S6, 1884* 

Mortgage  Foreclosure— Judgment. — Judgment  foreclosing  a  mortgage,  given  to  secure 
the  mortgagee  for  liabilities  he  had  inciured  or  might  incur  on  account  of  the  mortgagor, 
uust  b«  limited  to  the  amount  paid  by  the  mortgagee  under  such  liabilities,  with  interest 
from  the  day  of  puyment. 

Appeal  from  a  judgment  of  the  superior  court  for  Amador  county, 
entered  in  favor  of  the  defendant.     The  opinion  states  the  facts. 

Eagon  &  Armstrong  and  Scaniker,  for  the  appellant. 
Bust  and  Caminetti,  for  the  respondent. 

^  The  Coubt.  The  object  of  the  transaction  between  the  deceased 
Vogan  and  the  deceased  Shipman  being  to  indemnify  Yogan  for  the 
liabilities  he  had  incurred  and  might  incur  on  Shipman's  account, 
the  amount  of  the  mortgage  and  note  served  only  to  limit  the  extent 
of  the  security.  Upon  the  foreclosure  of  that  mortgage,  the  amount 
for  which  judgment  was  rendered  was,  properly,  the  amount  the 
mortgagee  had  paid  under  the  liability  for  which  he  was  secured, 
with  interest  from  the  day  of  payment:  Jones  on  Mortg.,  vol.  I, 
bee.  384. 
Judgment  and  order  affirmed* 
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No.  8,3C0. 

Bane  op-  Stockton  v.  Jones. 

Department  One.    Filed  July  26,  I8S4, 

AaaiGNSfENT  OP  Promissort  Note— Payment— Notice.— a  promissory  note,  in  the  hands 
of  oil  assignee,  by  an  assignment  after  maturity,  is  discharged,  by  a  payment  made  to  the 
payee,  before  notice  of  the  assignment  has  been  given  to  the  maker. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Joaqnin 
county,  entered  in  favor  of  the  defendant.  The  opinion  states  the 
facts. 

Carter^  Byers  Bxid  Elliott ^  for  the  appellant. 
Baldwin  and  Campbell,  for  the  respondent. 

Boss,  J.    There  was  testimony  tending  to  show  that  the  note  the 
defendant  executed  to  Owens  &  Moore  was  by  that  firm  assigned 
after  maturity  to  the  plaintiff,  as  collateral  security  for  the  payment 
of  a  note  of  Owens  &  Moore,  and  of  certain  overdrafts  of  theirs. 
Subsequently  another  member  was  admitted  into  the  firm  of  Owens 
&  Moore,  after  which  the  firm  transacted  its  business  under  the 
name  of  Owens,  Moore  &  Co.     The  overdraft  account  with  the  plain- 
tiff was,  as  expressed  by  the  cashier  of  the  plaintiff,  **  continued 
right  along  under  the  name  of  Owens,  Moore  &  Co.,  and  the  note  of 
Owens  &  Moore,  for  which  the  note  of  the  defendant  was  in  part 
held  as  collateral,  was  taken  up,  and  a  note  of  Owens,  Moore  &  Co. 
substituted  in  its  place.     Subsequently,  and  without  any  notice  of 
the  assignment  of  his  note,  the  defendant  paid  the  full  amount  due 
upon  it  to  Owens,  Moore  &  Co.     Williams,  the  bookkeeper  for  Owens 
&  Moore,  as  well  as  for  Owens,  Moore  &  Co.,  testified:  **  I  took  the 
money  to  the  bank  (plaintiff)  and  paid  one  thousand  dollars  of  it  to 
the  bank,  and  directed  it  to  be  credited  on  this  note  in  suit,  which  the 
bank  then  held,  and  the  balance  of  one  thousand  and  eighty  dollars 
I  deposited  in  the  bank  to  the  credit  of  Owens,  Moore  &  Co.,  on 
open  account,  and  afterwards  drew  the  money  out  on  check.     The 
one  thousand  dollars  was  credited  on  the  note  as  I  directed." 

The  present  action  is  upon  the  note,  notwithstanding  defendant's 
payment.  The  jury  was  justified  in  finding  that  the  pa;yment  by 
defendant  was  to  Owens  &  Moore,  the  payee  of  the  note;  and  hav- 
ing been  made  to  them  before  notice  of  the  assignment  to  the  plain- 
tiff, defendant  is  protected  by  virtue  of  section  368  of  the  code  of 
procedure,  which  reads:  ''In  the  case  of  an  assignment  of  a  thing 
in  action,  the  action  by  the  assignee  is  without  prejudice  to  any  set- 
off or  other  defense  existing  at  the  time  of,  or  before  notice  of,  the 
assignment;  but  this  section  does  not  apply  to  a  negotiable  promis- 
sory note  or  bill  of  exchange,  transferred  in  good  faith  and  upon 
good  consideration,  before  maturity." 

Judgment  affirmed. 

McKiNSTBY,  J.,  and  MoKee,  J.,  concurred. 
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No.  9,496i 

Thompson  et  al.  v.  Spray. 

J)epartmerU  One.    Filed  July  iO,  188^ 

Dismissal  of  Acnow — Answer  Claimino  Affirmative  Relief.  -  A  plaintiff  cannot,  ot 
his  own  motion,  Higmitm^  before  trial,  an  action  in  which  the  answer  of  the  defendant  claims 
affirmative  relief. 

Appeal  from  an  order  of  the  superior  court  for  Amador  county, 
ectered  in  favor  of  the  defendant. 

Eagon  d  Armstrong,  for  the  appoUants. 
A,  CamineUi,  for  the  respondent. 

The  Court.  Defendant  in  his  answer  having  sought  affirmative 
relief,  the  attempted  dismissal  of  the  action  by  the  plaintiffs  the  day 
before  the  case  was  to  be  called  for  trial,  wasanulity:  Codeof  Pro., 
sec.  581.  The  case  having  been  regularly  set  for  trial,  of  which 
plaintiffs  had  notice,  it  was  their  duty  to  have  attended  at  the  time 
appointed. 

Order  affirmed. 


Kg.  9,513L 

NuNAN  V.  Superior  Court,  etc. 

DetMHment  Two.    FUed  July  26, 1884, 

Writ  of  Review— Jurisdiction. — ^Where  the  lower  court  has  jurisdiction  over  the  sub- 
ject matter  and  the  parties,  its  action  will  not  be  reviewed  on  eerUorari, 

Application  for  a  writ  of  review  to  the  superior  court  of  the  city 
and  county  of  San  Francisco.  The  order  sought  to  be  reviewed 
was  one  adjudging  the  petitioner  guilty  of  contempt  for  failing  to 
pay  over  money  to  a  party  in  an  action,  collected  by  the  petitioner 
as  sheriff. 

i/.  0.  Hassett,  for  the  petitioner. 

W.  B.  Daingerfield,  for  the  respondent. 

The  Court.    Application  for  writ  of  review.    The  superior  court 
luui  jurisdiction  over  the  subject  matter  and  the  party. 
Application  denied. 
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Ka  7,660. 
BeRNHEIM  &  Co.  V.  POBTER. 

Department  One,    Filed  Jvlp  28,  1884. 

X*.VRTNERSHip— AssiOTncENT  BY  ONE  pABTNER.--One  partner,  in  the  voluntary  absemw  of 
hU  co-partner  from  the  state,  has  authority  to  assign  any  portion  of  the  oo-partnerahip  prop- 
erty to  a  creditor. 

The  Voluntary  Absence  of  one  Pabtneb  from  the  State  does  not  operate  as  a  dissolution 


ThbTbansferbyonePartnebof  his  Individual  Intebest  in  a  p)rtion  of  the  firm 
property,  does  not  give  his  transferee  the  right  to  maintain  replevin  tnerefor  as  against  a 


of  Jhe  partnership. 

I  Transfers 

ty,  does  not  gi 
&ona /(iejpurchaser  from  the  firm. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Ornz 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaijitiffs  a  new  trial.    The  opinion  states  the  facts. 

Adams  and  Lesser^  for  the  appellants. 

A.  Craig,  for  the  respondent. 

Mg  Kee,  J.  This  was  an  action  to  recover  damages  for  the  taking 
and  detention  of  some  personal  property,  which  consisted  of  an 
engine  and  boiler,  and  the  machinery  of  a  sawmill.  The  plaintiffs' 
claim  of  title  to  the  property  was  founded  upon  a  bill  of  sale  made 
to  them  by  one  J.  jt  Blackburn,  on  the  thirtieth  of  January,  1878. 
But  at  that  time  Blackburn  had  no  possession  of  the  property  to 
deliver  and  no  title  to  it  to  transfer.  For  the  property  was  then  in 
the  possession  of  the  defendant,  to  whom  it  had  been  delivered, 
under  and  in  connection  with  a  bill  of  sale  of  it,  which  was  given  to 
the  defendant,  on  the  thirteenth-of  November,  1877,  byoneDerastus 
Lear. 

Lear,  the  defendant's  vendor,  had  originally  purchased  from  the 
defendant  the  engine  and  boiler  for  the  purpose  of  using  them  in 
driving  a  shingle  mill  on  a  tract  of  land  in  Santa  Cruz  countVi 
which  belonged  to  him.  That  purchase  was  made  in  August,  1876. 
Being  unable  to  pay  all  the  purchase  money,  Lear  secured  the 
defendant  for  the  payment  of  the  balance  due  upon  the  purchase  by 
his  two  promissory  notes  secured  by  mortgage  upon  the  tract  of  land 
and  the  engine  and  boiler,  ''erectea  or  attached  to  and  embeded  in 
the  land,  together  with  all  and  singular  the  machinery  attached  to 
and  connected  with  said  engine  and  boiler."  That  mortgage  was 
dated  and  recorded  August  7,  1876.  Four  months  afterwards  Lear, 
by  deed,  conveyed  the  land  subject  to  the  mortgage  to  J.  J.  Black- 
barn. 

When  Lear  purchased  the  engine  and  boiler,  he  and  Blackburn 
were  partners,  under  the  firm  name  of  *'Lear  &  Co.,"  in  the  shingle 
and  lumber  business,  and  in  running  the  sawmill  on  the  tract  of 
land.  The  engine,  boiler  and  machinery  were  used  by  the  co-part- 
nership in  the  business,  and  the  court  found  they  were  partnership 
property.  After  running  the  business  for  a  time,  Blackburn  aband- 
oned the  control  and  management  of  it  to  Lear;  and  without  obtain- 
ing a  dissolution  of  the  partnership,  or  a  settlement  of  its  affairs, 
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went  to  reside  in  Washington  Territory.  In  Lis  absence  Lear,  being 
unable  to  pay  the  purchase  money  mortgage,  sold  the  property  to 
the  defendant,  and  gave  him  a  bill  of  sale  for  the  same,  in  the  name 
of  the  firm,  on  the  thirteenth  of  November,  1877,  in  satisfaction  of 
the  notes  and  mortgage. 

This  sale  by  Lear  transferred  the  title  to  the  property  to  the 
defendant.  For  in  the  voluntary  absence  of  his  co-partner  from  the 
gtate,  Lear  had  authority  to  make  an  assignment  of  any  portion  of 
the  co-partnership  property  to  a  creditor:  sec.  2,430  0.  0.;  Kemp 
V.  Carnley,  3  Duer,  1;  Arnold  v.  Braum,  24  Pick.,  89. 

The  absence  of  Blackburn  in  Washington  Territory,  where  the 
plaintiffs  obtained  from  him  the  bill  of  sale  of  the  thirtieth  of  Jan- 
uary, 1878,  did  not  operate  as  a  dissolution  of  the  partnership — the 
partnership  still  existed,  and  if  Blackburn's  individual  bill  of  sale 
transferred  to  the  plaintiffs  any  interest  in  the  property,  the  trans- 
fer did  not  carry  with  it  a  right  to  maintain  an  action  in  the  nature 
of  trespass  or  trovor  against  the  defendant,  who  had  obtained  pos- 
session of  the  property  as  a  bona  fide  purchaser  from  the  hrm. 
Being  still  the  co-partner  of  Lear,  the  remedy  of  Blackburn  or  of 
the  plaintiffs,  as  his  assignees,  or  vendees,  lay  in  an  action  for  the 
dissolution  of  the  partnership  and  a  settlement  of  the  partnership 
affairs,  so  as  to  ascertain  the  interest  of  each  in  the  concern. 

The  evidence  sustains  the  findings,  and  the  findings  support  the 
judgment. 

Judgment  and  order  affirmed. 

Boss,  J.,  concurred. 

McKtnstby,  J.,  I  concur  in  the  judgment. 


No.  9,636. 

People  v,  Gkeenlaw. 

Depatiinait  Tvso.    FUed  July  S6, 1884. 

Judgment  Affibked  on  authority  of  Staude  v.  Election  Commissioners,  10  Pac  C.  L. 
J.,  29. 

Appeal  from  a  judgment  of  the  superior  court  for  Sacramento 
county,  entered  in  favor  of  the  defendant. 

Attorney 'General,  Hart  &  White,  and  Jones  i&  Martin,,  for  the  ap- 
pellant. 

Carey  and  Freeman  &  Bates,  for  the  respondent. 

The  Coubt.  Upon  the  authority  of  Staude  v.  Election  Commis- 
sioners, 10  Pac.  0.  L.  J.,  29,  the  judgment  and  order  appealed  from 
are  affirmed. 
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Ko.  8J00. 

Heinlen  v.  Centerville,  etc.,  Ditch  Cokpant. 

Department  Ont,    Filed  Jvly  26,  IS84, 
Order  grantino  DEFENDiiNT  a  New  Trial  ApFiRMEa 

Appeal  from  an  order  of  the  superior  court  for  Tulare  county, 
granting  the  defendant  a  new  trial.  The  defendant  had  answered, 
but  failed  to  appear  at  the  trial,  and  judgment  was  given  for  the 
plaintiff.  Subsequently  the  defendant,  on  affidavits,  moved  to  set 
aside  the  judgment  and  for  a  new  trial,  on  the  grounds  of  accident 
and  surprise.    The  motion  was  granted. 

Altaell  dk  Bradley,  and  Heinlen,  for  the  appellant. 

S.  C,  Paige,  for  the  respondent. 

The  Court.  There  was  no  abuse  of  discretion  on  the  part  of  the 
court  below  in  granting  defendant's  motion  to  vacate  the  judgment 
and  award  the  defendant  a  trial. 

Order  affirmed. 


No.  9.255. 

Thomas  v.  Crow. 

Department  One,    Filed  Jvly  2S,  1884. 

Promissory  Note— Assignment— Discharge  in  Insolvency.— A  promissory  note  made 
in  thid  state,  payable  to  a  citizen  thereof,  and  assigned  without  indorsement  to  a  resident  of 
another  state,  ia  discharged  by  the  discharp:e  of  the  maker  in  insolvency,  after  the  assignment 
of  such  note,  and  before  the  same  was  indorsed  by  the  payee. 

Appeal  from  a  judgment  of  the  superior  court  for  Los  Angeles 
county,  entered  in  favor  of  this  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.     The  opinion  states  the  facts. 

iZ.  M.  Widney,  for  the  appellant. 
Graves  &  Chapman,  for  the  respondent. 

McKee,  J.  At  Los  Angeles,  the  defendant,  Henry  Crow,  on  the 
eighth  of  December,  1877,  made  and  delivered  to  Thomas  A.  Garcy 
two  promissory  notes,  each  payable,  one  day  after  date,  "to  the 
order  of  Thomas  A.  Garey." 

On  the  twenty-second  of  June,  1878,  Garey  transferred  and  deliv- 
ered said  notes,  without  indorsement,  to  the  plaintiflf,  John  Thomas, 
as  collateral  security  for  an  existing  debt.  At  that  time  Thomas 
was,  and  has  since  been,  a  resident  of  the  state  of  Missouri.  On 
the  fifth  of  December,  1881,  Geary  indorsed  said  notes;  and,  on  the 
next  day,  the  plaintiff  commenced  the  action  in  hand  to  recover 
judgment  upon  them.  But  on  the  fifth  of  March,  1880,  the  defend- 
ant Crow  was,  by  the  judgment  of  the  superior  court  of  Los  Angeles 
county,  rendered  in  regular  proceedings  in  insolvency,  discharged 
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from  all  his  debts  and  liabilities.  Now  the  question  arises,  whether 
the  certificate  of  discharge  is  available  as  a  defense  to  the  action 
upon  the  notes. 

The  plaintiff's  contention  is  that  it  is  not  a  bar  to  the  action, 
because  the  holder  of  the  notes  at  the  time  of  the  proceeding  in 
insolvency,  was  a  non-resident  of  the  state,  of  whose  person,  as  a 
creditor  of  the  insolvent,  the  insolvency  court  in  this  state  had  no 
jurisdiction,  and,  therefore,  the  judgment  in  insolvency  did  not 
affect  his  claims. 

In  Ogden  v.  Saunders,  12  "Wheat. ,  213,  the  supreme  court  of  the 
United  States  held  that  the  insolvent  law  of  a  state  operates  only 
upon  debtors  and  creditors  who  are  inhabitants  of  the  state;  there- 
fore, the  discharge  in  insolvency  of  a  citizen  of  the  state  of  New 
York,  under  an  insolvent^Jaw  of  that  state,  has  no  effect  upon 
claims  against  him,  owned  and  held  by  a  citizen  of  the  state  of 
Kentucky. 

Aftejrwards,  however,  the  supreme  court  of  the  state  of  Massachu- 
setts, in  the  cases  of  Scribner  v.  Fisher,  2  Gray,  43;  Capron  v.  John- 
ston, and  Burral  v.  Bice,  5  Gray,  539,  held  that  the  discharge  of  an 
insolvent  debtor  by  the  decree  of  a  competent  court  in  Massachu- 
setts was  binding  upon  his  creditor,  who  was  the  inhabitant  of 
another  state,  if  the  contract  was  to  be  performed  in  the  state  where 
the  debtor  resided,  andwhere  he  obtained  his  discharge.  But  the 
doctrine  of  those  cases  was  practically  overturned  by  the  supreme 
court  of  the  United  States  in  Baldwin  v.  Hale,  1  Wall,  223,  in  which 
it  was  held  that  the  non-resident  indorsee  of  a  promissory  note, 
made  payable  in  the  state  of  Massachusetts,  was  not  bound  by  a  dis- 
charge of  the  maker  from  his  debts  obtained  in  a  state  court  in  Mas- 
sachusetts, thus  establishing  the  rule  that  a  state  insolvent  law  does 
not  apply  to  contracts  made  within  the  state  between  a  citizen  of 
that  state  and  a  citizen  of  another  state:  Kelly  v.  Downey,  9  Allen, 
27;  Stoddard  v.  Harrington,  100  Mass.,  87. 

Still,  the  rule  does  not  relieve  the  plaintiff  from  the  effect  of  the 
certificate  of  discharge  upon  the  notes  in  suit;  for  they  were  made 
in  this  state,  by  a  citizen  of  the  state,  payable  to  a  citizen  of  tho 
state,  who  had  not  indorsed  them  before  the  discharge;  therefore, 
the  title  to  them  had  not  passed  to  the  plaintiff  at  the  time  of  the 
discharge,  and  they  were  the  property  of  the  payee,  and  subject  to 
the  proceedings  in  insolvency. 

Judgment  and  order  affirmed. 

McKiNSTBY  J.,  and  Boss,  J.,  concurred. 
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No.  9,558. 

People  v.  Dwyer. 

2>epaHmerU  Ttoo,    Filed  Jidv  28,  1884. 
Judgment  Reversed  on  the  authority-  of  ex  parte  Walters,  ante^  page  281 

Appeal  from  a  iadgment  of  the  superior  court  for  Sacramento 
county. 

Edgerto7i  and  Johnson,  for  the  appellant. 

BhodcSy  Pringle  and  Babb,  for  the  respondent. 

The  Court.     On  the  authority  of  ex  parte  Walters,  3  West  C. 
Bep.,  28,  judgment  reversed  and  cause  remanded. 


^o.  10.978. 

Ex  PARTE  Donahue. 

JDepartmerU  Ojie.    Filed  July  SS,  ISS4, 

JuKTSDiCTiON  OP  SuPEMOB  CoURTS— AssAULT  WITH  Dekdly  Weapon.— Under  article  VT, 
section  5,  of  the  constitution,  the  superior  court  has  jurisdiction  to  convict  and  punish  a 
I)risoaer  for  a  simple  assault,  under  an  information  charging  Ifiim  with  an  assault  with  a  deadly 
weapon.    In  such  case  the  lesser  offense  is  necessarily  included  within  the  greater.  • 

Application  for  a  writ  of  Jidbeas  corpus*  The  opinion  states  the 
facts. 

i.  J,  Maddox,  for 'the  petitioner. 

McKee  ,  J.  The  petitioner  complains  that  he  is  illegally  restrained 
of  his  liberty  undei*  a  judgment  of  the  superior  court  of  Stanislaus 
county,  by  which  he  has  been  sentenced  to  pay  a  fine  of  five  hun- 
dred dollars,  and  in  default  of  payment  to  be  imprisoned  in  the 
county  jail  until  payment  of  the  mie  at  the  rate  of  one  dollar  per 
day  for  each  day's  imprisonment. 

This  judgment  was  rendered  upon  a  verdict  of  simple  assault. 
The  verdict,  however,  was  rendered  upon  an  information  against  the 
petitioner  which  charged  him  with  having  committed  the  offense  of 
assault  with  a  deadly  weapon.  And  it  is  contended  that  the  judg- 
ment is  void,  because  the  court  had  no  original  jurisdiction  of  the 
off'ease  of  which  the  petitioner  was  convicted. 

Section  5  of  article  VI  of  the  constitution  conferred  upon  the 
superior  courts  original  jurisdiction  in  all  criminal  cases  amounting 
to  felony  and  cases  of  misdemeanor  not  otherwise  provided  for. 
Section  11  of  the  same  article  empowered  the  legislature  to  fix  by 
law  the  powers,  duties  and  responsibilities  of  justices  of  the  peace 
subject  to  the  proviso,  that  the  powers  which  might  be  conferred 
upon  them  were  not  in  any  case  to  trench  upon  the  jurisdiction 
given  to  the  courts  of  record.  In  carrying  out  these  constitutional 
provisions  the  legislature  provided  as  follows: 
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"Sec.  115.  The  justices'  courts  shall  harre  jurisdiction  of  the 
following  public  offenses  committed  within  the  respective  counties 
in  which  such  courts  are  established : 

"1.  Petit  larceny. 

"  2.  Assault  or  battery  not  charged  to  have  been  committed  upon 
a  public  officer  in  the  discharge  of  his  duties,  or  to  have  been  com- 
mitted with  such  intent  as  to  render  the  offense  a  felony. 

"  3.  Breaches  of  the  peace ,  riots,  routs,  affrays,  committing  a  willful 
injury  to  property,  and  all  misdemeanors  punishable  by  fine  not  ex- 
ceeding five  hundred  dollars,  or  imprisonment  not  exceeding  six 
months,  or  by  both  such  fine  and  imprisonment:"  Stats.  1880,  p.  79. 

By  iliese  enactments  justices'  courts  were  given  jurisdiction  in 
criminal  cases  of  assault.  But  they  have  no  jurisdiction  of  the 
offense  of  assault  with  a  deadly  weapon.  That  is  a  felony  (sec.  215 
Pen.  C),  and  the  superior  court  is  the  onl^  court  that  has  jurisdic- 
tion of  it.  It  is,  however,  an  offense  which  necessarily  includes 
within  it  the  offense  of  assault.  And  a  person  accused  of  the  greater 
offense  may  be  convicted  of  the  lesser:"  sec.  1159,  Pen.  Code.  But 
conviction  of  the  lesser  offense  included  within  the  greater  for  which 
a  person  has  been  indicted,  or  informed  against,  and  of  which  and 
of  the  parties  the  court  has  jurisdiction,  does  not  take  away  or 
impair  the  jurisdiction;  for  after  conviction  in  a  criminal  case,  which 
the  court  has  jurisdiction  to  try,  the  duty  devolves  upon  the  court 
to  impose  punishment,  according  to  law,  for  the  offense  of  which  the 
party  has  been  legally  convicted.  As  was  said  in  People  v.  English, 
30  Cal.,  218,  "  the  offense  for  which  the  defendant  was  indicted, 
was  of  a  higher  grade  than  that  for  which  he  was  convicted;  still,  as 
the  offense  of  which  he  was  found  guilty  is  included  in  the  crime 
with  which  he  was  charged,  the  verdict  is  to  be  followed  by  the 
same  consequences  that  would  have  attended  it  had  the  indictment 
charged  the  lesser  offense.*'  It  follows  that  the  petitioner  was  con- 
victed of  an  ofiense  within  the  scope  of  the  information,  and  the 
judgment  upon  it  was  one  which  the  superior  court  had  authority  to 
render. 

Writ  dismissed. 

Boss,  J.,  concurred. 

McKmsTBT,  J.  I  concur  in  the  judgment.  The  superior  courts 
have  jurisdiction,  in  civil  cases,  in  which  the  demand,  exclusive  of 
interest,  amounts  to  three  hundred  dollars,  and  "  in  all  criminal 
cases  amounting  to  felony,"  etc. :  Const.  Art.  VI,  section  5.  The 
^'  demand  "  in  civil  cases  is  determinable  by  reference  to  the  com- 
plaint, and  it  is  settled  that,  if  the  amount  demanded  is  three  hun- 
dred dollars,  the  court  has  jurisdiction  to  render  a  judgment  for  less 
than  three  hundred  dollars.  The  language  of  the  section  itself  im- 
ports that  the  criminal  jurisdiction,  so  far  as  it  is  conferred  by  the 
clause  above  quoted,  is  to  be  determined  by  the  nature  of  the  of- 
fense charged  in  the  indictment  or  information.  A  demand  of  three 
hundred  dollars  includes  a  demand  for  every  less  sum,  and  a  charge 
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of  any  felony,  includes  a  charge  of  every  misdemeanor  which  con- 
stitutes one  of  the  elements  that  go  to  make  up  the  greater  crime. 
We  must  presume  the  framers  of  the  constitution  had  in  view  the 
common  law  rule,  that  one  charged  with  a  crime  may  be  convicted 
of  a  less  offense  necessarily  included  in  the  crime  charged.  To 
reach  the  construction  of  the  provision  of  the  constitution,  claimed 
by  petitioner  to  be  the  correct  construction,  we  would  be  obliged 
to  hold  that  (although  the  indictment  or  information  includes  a 
a  charge  of  misdemeanor)  the  party  charged  cannot  be  tried  fortho 
misdemeanor  in  the  superior  court,  and,  as  a  consequence,  that  an 
acquittal  in  the  superior  court  would  not  constitute  a  bar  to  a  sub- 
sequent prosecution  for  the  misdemeanor  in  the  justice's  court.  In 
other  words,  that  a  person  may  be  subject  to  two  separate  prosecu- 
tions, in  difiSerent  courts  for  precisely  the  same  act.  J  cannot  Uiink 
this  ^vas  intended. 


Na  9,256L 

Stoddard  v.  Williams. 

Department  One,    FUtd  July  2S,  1S84. 

Fees  of  K£coitDE&  fob  Santa  Barbaba  CouxTT—CouinT  Clebk.  The  county  deik  of 
Santa  Barbara  county  is  not  tbo  recorder  thereof,  and  fees  collected  by  him,  purporting  to 
ac  t  in  such  capacity,  must  be  delivered  to  the  recorder.  The  county  clerk  cannot  escape  from 
liability  for  such  fees  by  paying  them  into  the  county  treasury  "under  the  statute  of  WS,  ai 
the  fees  of  the  recorder's  omce  are  not  subject  to  such  statute. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Barbara 
county,  entered  in  favor  of  the  plaintiff.  The  opinion  states  the 
facts. 

J.  J.  Boyce,  for  the  appellant. 

J.  T,  Bichards,  for  the  respondent* 

McEee,  J.  As  the  duly  elected  recorder  of  Santa  Barbara 
county,  the  plaintiff  was  leeally  entitled  to  the  possession  of  the 
office  of  recorder,  and  to  collect  and  receive  the  lees  of  the  office. 
The  defendant,  by  virtue  of  his  being  county  clerk  of  the  county, 
had  no  valid  claim  to  the  office,  and  no  right  to  collect  the  fees: 
People  ex  rel.  Stoddard  v.  Williams,  12  P.  C.  L.  J.,  50.  When, 
therefore,  the  defendant  exacted  the  fees  in  controversy,  to  which 
he  had  no  right,  he  was  bound  to  return  them  to  the  officer  who  was 
entitled  to  them.  He  could  not  relieve  himself  of  that  duty  by 
turning  them  into  the  county  treasury  under  the  statute  of  ISW. 
That  statute  did  not  authorize  such  a  disposition  of  the  fees  of  the 
recorder's  office.  It  applied  only  to  the  fees  collected  by  the  county 
clerk  for  services  rendered  by  him  in  his  several  official  capacities: 
Stats.  1875-6,  p.  212.  But  the  county  clerk  had  no  official  capacity 
as  county  recorder.  The  recorder's  office  was  not  an  appendant  of 
the  county  clerk's  office;  it  was  a  distinct  and  independent  office,  in 
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'^rhich  no  services  were  required  of  the  county  clerk  for  which  he 
could  legally  charge  or  collect  fees  for  himself  or  the  county;  he 
Lad,  therefore,  no  duty  to  perform  with  reference  to  them. 

The  fees  of  the  recorder's  office  were  therefore  not  subject  to  the 
statute  of  1878.  The  only  statute  applicable  to  them  was  the  gen- 
eral fee  bill,  stats.  1869-70,  p.  148,  and  under  the  provisions  of  that 
hwy  the  plaintiff  was  entitled  to  receive  them  as  compensation  for 
Lis  services  as  county  recorder :  sec.  1,  supra. 

Judgment  affirmed. 

Boss,  J.J  and  MoKmsTBT,  J.,  concurred. 


No.  9,47a 

County  op  Los  Angeles  v.  City  op  Los  Angeles. 

In  Bank.    Filed  Jidy  i9, 1S8^ 

JraTTCES  OF  THE  PEACE— Fee3,  Fine3  AND  FORFEITURES— DISPOSAL  OF.— The  statute  of 
Apr.l  1, 1880,  and  sections  1,457  and  1,570  of  the  penal  code,  regulating  the  duties  of  ju3tlce!4 
of  the  peace  as  to  the  disposition  of  the  fines  and  for*  eitures  collected  by  them,  and  also  as 
t )  the  ai^posal  of  the  fees  of  the  justices,  in  cases  in  which  the  fiaes  were  impose-:!  or  tho  for- 
feitures incurred,  are  not  inconsistent  and  must  be  read  together.  If  the  nne  or  forfeitur ) 
Wis  imposed  or  incurred  without  costs,  or  with  co^ts  wluch  were  not  collected,  it  u  the  daty 
of  the  justice  to  coUect  the  costs  out  of  tha  fines  or  forfeitures  paid  to  hiui,  and  to  repji-t 
tiie  amount  of  his  fees  to  the  city  treasurer,  anl  pay  it  into  the  city  treasury,  as  required  by 
th-»  statute  of  1880,  and  pay  over  the  residue  into  th')  county  treasury,  as  required  by  sections 
l,i57and  1,570  of  the  penal  coda.  But  if  the  fine  was  impased  or  the  forfeiture  incurre. I 
vrith  costs,  and  the  fine  or  forfeiture  with  costs  were  paid,  then  the  entire  fine  or  forfeiture  U 
to  be  peud  into  the  county  treasury,  and  the  fees  oi  the  justice  are  to  be  paid  into  the  city 
treasury. 

L  )3  AiVGELES  CiTT  CouRT— JuDOB  OF— Mator  ,  — The  mayor  of  the  city  of  Los  Angeles 
cannot,  by  a  general  deputation,  substitute  the  justices  of  the  peace  for  said  city,  to  act  for 
liim  in  his  place  and  stead,  as  the  judge  of  the  city  court. 

The  S.vme— No  Sqch  Judicial  Officer  is  Known  to  the  law  as  a  "justice  of  thepeaca 
of  Los  Angeles  city  and  ex  officio  jud;?e  of  the  city  court  thereof." 

A  City  Must  Kefund  to  the  Oountt  all  Money  Received  bt  it  through  a  mistake 
of  it«  ofBoers  in  the  i>erformance  of  their  duties,  which  under  the  law  should  have  been  paid 
int^the  county  treasury. 

Appeal  from  a  judgment  of  the  superior  court  for  Los  Angeles 
couuty,  entered  in  favor  of  the  defendants,  The  opinion  states  the 
facts. 

8.  M.  White,  for  the  appellant. 

Stephenson  and  Oodfrey,  for  the  respondent. 

McKee,  J.  By  statute  passed  April  1,  1880,  relative  to  the  coiirfc 
of  justice  of  the  state  and  the  various  officers  connected  therewith, 
it  was  provided  that  in  every  city  in  the  state,  having  ten  thousand 
and  not  more  than  twenty  thousand  inhabitants,  there  shall  be 
elected  one  justice  of  the  peace  to  whom  shall  be  paid  a  salary  of 
two  thousand  dollars  per  annum,  payable  out  of  the  general  fund, 
in  the  citv  treasury.  It  was  also  provided  that  the  justices  should 
collect  all  the  fees,  chargeable  bylaw,  for  services  rendered  by  them, 
and  report  under  oath,  on  the  first  Monday  in  every  month,  the 
amount  of  said  fees,  to  the  treasurer  of  the  city,,  and  pay  the  same 
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into  the  treasury  of  the  city  to  the  credit  of  its  general  fund:  sec. 
103,  stats.  1880,  p.  77;  Coggins  v.  Sacramento,  59  Oal.  599. 

Under  that  statute  a  justice  of  the  peace,  who  had  been  elected 
in  and  for  the  city  of  Los  Angeles,  between  January,  1880,  and 
January,  1883,  and  liis  successor  in  office  since  January,  1883,  col- 
lected fines  imposed  and  forfeitures  incurred  in  cases  tried  and 
determined  by  tuem  respectively  for  violations  of  the  laws  of  the  state 
and  of  ordinances  of  the  city;  and  each  reported  to  the  treasurer 
of  the  city  the  amount  he  had  received,  and  paid  the  same  into  the 
city  treasury. 

The  fines  and  forfeitures  thus  collected  and  paid  over  to  the  city 
treasury  aggregated  the  sum  of  eleven  thousand  six  hundred  and 
five  dollars,  about  one-half  of  which,  it  is  stipulated,  were  imposed 
or  incurred  for  violations  of  state  laws,  and  the  other  half  were 
imposed  as  fines  for  violating  city  ordinances. 

The  countj  of  Los  Angeles  claims  to  be  entitled  to  this  money. 
Her  contention  is  that  the  justices  of  the  peace  were  required  bj 
law  to  pay  all  fines  and  forfeitures  collected  by  them  into  the  county 
treasury.    The  contention  seems  to  be  well  founded.     Section  1,570 
of  the  penal  code  provides:    '*  All  fines  and  forfeitures  collected  in 
any  court,  except  police  courts,  must  be  applied  to  the  payment  of 
the  costs  of  the  case,  in  which  the  fine  is  imposed  or  the  forfeiture 
incurred,  and  after  such  costs  are  paid,  the  residue  must  be  paid  to 
the  county  treasurer  of  the  county  in  which  the  court  is  held.'* 
Section  1,457  also  provides:    *'  Upon  payment  of  a  fine  before  or 
after  commitment    *    *    *    the  money  must  be  applied  to  the 
payment  of  the  expenses  of  the  prosecution,  and  the  residue  must 
be  paid  over  within  ten  days,  to  the  county  or  city  treasurer,  accord- 
ing as  the  offense  is  prosecuted  in  a  justices  or  police  court."    These 
sections  of  the  code  were  not  expressly  repealed  by  the  statute  of 
1880,  nor  were  they  repealed  by  implication,  for  between  their  pro- 
visions and  those  of  the  statute  there  is  no  inconsistency.     The  sec- 
tions were  therefore  in  force  at  the  time  of  the  collection  of  the 
fines  and  forfeitures  in  controversy;  and  they  constitute  the  law  regu- 
lating their  disposition.     Under  that  law,  the  duty  was  imposed 
upon  officers  collecting  fines  and  forfeitures  to  pay  them  in  the  man- 
ner prescribed  by  the  law,  into  the  county  treasury;  and  the  penal 
law  enforced  that  duty  by  declaring  that  the  officer  who  refused  or 
neglected  for  thirty  days  after  collecting  such  fines  or  forfeitures, 
to  pay  over  the  same  according  to  law,  was  guilty  of  a  misde- 
meanor: Sec.   427  penal  code. 

The  statute  of  1880,  and  sections  1,457  and  1,670  must,  however, 
be  read  together,  because  they  not  only  regulate  the  duty  of  justices 
of  the  peace  as  to  the  disposition  of  the  fines  and  forfeitures  col- 
lected by  them,  but  also  as  to  the  disposal  of  the  fees  of  the  justices, 
in  cases  in  which  the  fines  were  imposed  or  the  forfeitures  incurred. 
)f  the  one  was  imposed  or  incurred,  without  costs,  or  with  costs, 
which  were  not  collected,  it  is  made  the  duty  of  the  officer  to  col- 
lect the  costs  out  of  the  fines  or  forfeitures  paid  to  him,  and  to 


Sup.  Ct.  Oal.j    Co.  OF  Los  Angeles  v.  City  op  Los  Axgeles.       443 

report  the  amoani  of  his  fees  to  the  city  treasnrer,  and  pay  it  into 
the  city  treasury,  as  required  by  the  statute  of  1880,  and  pay  oyot 
the  residue  into  the  county  treasury,  as  required  by  sections  1,457 
and  1,670,  supra.  But  if  the  fine  was  imposed,  or  the  forfeiture 
incurred  with  costs,  and  the  fine  or  forfeiture  with  costs  were  paid, 
then  the  entire  fine  or  forfeiture  is  to  be  paid  into  the  county  treas- 
niT,  and  the  fees  of  the  justice  are  to  be  paid  into  the  city  treasury. 

xhe  moneys  in  controversy  seem  to  have  been  received  in  the  lat- 
ter class  of  cases,  for  the  fact  is  admitted  that  they  were  received 
by  the  officers  ''in  addition  to  the  sums  properly  applicable  to  the 
payment  of  the  costs  of  the  cases  in  which  such  fines  were  imposed 
or  such  forfeitures  incurred,  and  in  addition  to  all  fees  which  are  by 
law  chargeable  for  services  rendered  by  the  parties." 

But  it  is  insisted  that  one-half  of  these  moneys  were  collected  in 
cases  prosecuted  in  the  police  court  of  the  city,  for  violating  the 
ordinances  of  the  city,  and  that  these  were  legally  paid  into  the  city 
treasury.  This  contention  is  founded  upon  the  provisions  of  the 
city  charter,  which  constitutes  the  mayor  of  the  city  ex  officio  judge 
of  the  city  court,  with  the  criminal  jurisdiction  of  a  justice  of  the 
peace  within  the  city  limits;-  and  authorized  him  in  case  of  absence 
from  the  city,  or  inability  to  act  as  city  judge,  to  deputize  any  jus- 
tice of  the  peace  in  the  city  to  act  for  him  in  his  place — as  judge  of 
said  court,  and  to  exercise  his  powers  and  perform  his  duty;  and 
one  of  those  duties  was  to  pay  all  fines  collected  by  him  as  city 
judge  into  the  treasury  of  the  city  to  the  credit  of  the  salary  fund 
thereof:  Sees.  10,  11,  12,  13  and  15,  art.  V,  charter  of  1878. 

Assuming  to  act  under  these  provisions  the  mayor  of  the  city  did, 
by  a  genersJ  deputation,  substitute  each  of  said  justices,  to  act  for 
him  *'  in  his  place  and  stead,  as  the  judge  of  the  city  court."  And 
"whenever  proceedings  were  had  before  either  of  said  justices  for 
violating  the  ordinances  of  the  city,  each  styled  himself  and  claimed 
to  act  as  '  justice  of  the  peace  of  Los  Angeles  city,  and  ex-officio 
jadge  of  the  city  court  thereof,'  and  were  so  designated  in  all  pro- 
cesses issued  in  said  cases."  As,  however,  the  deputation  was  not 
made  for  any  temporary  cause,  nor  inability  to  act,  bat  was  made 
generally  and  upon  the  only  ground  "  that  the  mayor  could  not  per- 
form the  judicial  functions  of  the  office,  without  neglecting  some 
other  duties  pertaining  to  the  office,"  it  carried  with  it  no  authority 
to  act.  ^  The  mayor  could  not  by  a  general  deputation  delegate  to 
others  judicial  powers  devolved  upon  him  by  the  charter.  Besides, 
the  justice  did  not,  so  far  as  appears  by  the  record,  attempt  to  act 
under  the  deputation;  for,  although  each  styled  himself  a  *•  justice 
of  the  peace  of  Los  Angeles  city,  and  ex-officio  judge  of  the  city 
court  thereof,"  there  was  no  such  judicial  officer  known  to  the  law. 

Moreover,  neither  presided  in  the  trial  of  the  cases,  in  which 
the  fines  were  imposed,  in  the  capacity  of  a  police  judge.  Each 
held  a  justice's  court  in  which,  as  a  justice  of  the  peace,  he  exer- 
cised the  criminal  jurisdiction  appertaining  to  his  court,  and  im  • 
posed  the  fines  for  ofienses  prosecuted  therein;  and  when  those 
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fines  were  paid  to  him  he  received  them,  not  as  a  police  judge,  but 
as  a  justice  of  the  peace;  and  in  that  capacity  he  was  bound  to  make 
such  disposition  of  them  as  was  authorized  bj  the  law  under  which 
they  were  imposed  and  collected. 

They  were  not  so  disposed  of.  Under  a  mistaken  belief  that  they 
were  legally  liable  to  pay  over  these  fines  into  the  city  treasury,  the 
officers  reported  and  paid  them  to  the  city,  and  the  city  treasarer 
doubtless  received  them  under  the  same  mistake.  But  this  dispo- 
sition of  them  was  not  authorized  by  law;  and  as  the  city,  by  the 
mistake  of  its  officers  in  the  performance  of  their  duty  has  obtained 
money  which  under  the  law  ought  to  have  been  paid  into  the  county 
treasury,  it  ought  not  in  justice  to  be  kept;  it  is  the  duty  of  the  city 
to  refund  it.  **  If,"  says  Mr.  Justice  Field  in  Argenti  v.  San  Fran- 
cisco, 16  Cal.,  255,  "the  city  obtain  money  of  another  by  mistake 
or  without  authority  of  law,  it  is  her  duty  to  refund  it — not  from 
any  contract  entered  into  by  her  on  the  subject,  but  from  the  gen- 
eral obligation  to  do  justice  which  binds  all  persons,  whether  natu- 
ral or  artificial." 

It  follows  that  the  action  in  hand  is  maintainable  by  the  county; 
and  that  upon  the  facts  of  the  case,  as  averred  and  stipulated,  the 
court  below  erred  in  sustaining  the  demurrer. 

Judgment  reversed  and  cause  remanded  with  direction  to  the 
court  below  to  overrule  the  demurrer. 

Myrick,  J.,  Sharpstein,  J.,  Ross,  J.,,  and  McKcnstbt,  Jm  oon- 
curred. 


No.  9.479. 

OouOTY  OP  Los  Angeles  v.  Mobqait. 

In  Bank,    Filed  Jvlu  S9, 1884, 
JinjOiTENT  Reversed  on  authority  of  County  of  Los  Angeles  v.  City  of  Los  Angeles,  anU. 

Appeal  from  a  judgment  of  the  superior  court  for  Los  Angeles 
county,  entered  in  favor  of  the  defendant.  This  case  was  similar  to 
County  of  Los  Angeles  v.  City  of  Los  Angeles,  ante. 

S.  M.  White,  for  the  appellant. 

Stepliemon  and  Godfrey ,  for  the  respondent. 

The  Court.  Upon  the  authority  of  the  County  of  Los  Angeles  v. 
the  City  of  Los  Angeles,  No.  9,478,  arttey  opinion  this  day  filed, 
judgment  reversed  and  cause  remanded  with  direction  to  the  court 
below  to  overrule  the  demurrer, 
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Na  9,285. 

Cox  V,  O'Neil. 

IkpaHmerU  One,    Filed  July  20,  1884. 

Xew  Trial— Mistake  and  Surpbisb— Absence  of  ArroRNEr.— A  new  trial  will  not  be» 
^Qted  for  the  reasoa  that  the  attorney  for  the  beaten  party  was  prevented  by  mistake  and 
fcurpriae  from  attending  the  trial  of  the  case,  when  it  appears  that  auch  attorney,  in  the  exer- 
cise of  ordinary  prudence,  conld  have  been  present,  and  that  his  non-attendance  was  not  due 
to  any  fault  or  omission  of  duty  on  the  part  of  his  adversary. 

Alleged  Newlt  Discovered  Eviuence  is  no  ground  fob  a  New  Trial,  if  the  mov- 
mj;  party  knew  of  the  same  before  triaL 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Bar- 
bara county,  entered  in  favor  of  the  plaintiiF,  and  from  an  order 
denying  the  defendant  a  new  trial.    The  opinion  states  the  facts. 

J.  D.  Redding,  for  the  appellant. 

W,  C.  Stration,  for  the  respondent. 

Thk  Coubt.  1.  There  is  no  error  in  the  judgment  roll  in  this 
case  of  which  we  can  take  cognizance. 

2.  There  is  no  reviewable  error  in  the  order  denying  the  motion 
made  in  behalf  of  the  defendant  to  vacate  the  judgment  on  the 
ground  of  surprise.  The  motion  was  not  supported  by  the  affidavit 
of  the  defendant;  it  was  made  solely  upon  the  judgment  roll,  and 
the  affidavit  of  defendant's  attome]^,  in  which  he  deposed  that  he 
was  prevented  by  mistake  and  surprise  from  appearing  in  court  to 
attend  to  the  trial  of  the  case  on  the  day  that  the  case  was  set  down 
for  trial.  But  there  is  nothing  in  his  affidavit,  especially  when  con- 
sidered in  connection  with  the  counter-affidavit  of  the  plaintiff's 
attorney,  which  shows  either  mistake  or  surprise  on  the  part  of  the 
attorney,  caused  by  any  act  of  the  plaintiff  or  of  his  attorney,  whicli 
prevented  him  from  being  present  in  court,  on  the  day  of  the  trial. 
On  the  contrary,  it  appears  that  the  attorney,  in  the  exercise  of 
ordinary  prudence,  could  have  been  present,  and  that  his  non- 
attendance  was  not  due  to  any  fault  or  omission  of  duty  on  the  part 
of  his  adversary.  Under  these  circumstances,  there  was  no  legal 
mistake  or  surprise  for  which  the  judgment  could  have  been  set 
aside:  Haight  v.  Green,  19  Cal.,  113;  MulhoUand  v.  Heyneman, 
Id.,  605;  Ekel  v.  Swift,  47  Id,,  619. 

3.  There  was  no  error  in  denying  the  motion  for  a  new  trial  made 
on  the  ground  of  newly  discovered  evidence. 

The  motion  was  not  supported  by  the  affidavit  of  the  defendant, 
nor  of  any  witness  who  would  testify  to  the  alleged  newly  discovered 
evidence.  Besides,  the  evidence  itself  only  tended  to  prove  a  fact 
which  was  at  issue  in  the  case,  and  which  was  proved  on  the  trial; 
and  as  the  defendant  was  absent  from  the  trial,  without  legal  excuse, 
the  evidence  alleged  to  have  been  discovered  since,  would  have 
been  of  no  avail  to  him  had  he  known  of  it  before  the  trial. 

Judgment  and  orders  affirmed. 

Vo.  92-6. 
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No.  9.284. 

Cox  V.  Ireland. 

DepaHment  One,    Filed  Jtdy  i9,  2884. 
Judgment  Affib&ted  on  authority  of  Cox  v.  0*Neil,  ante. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Barbara 
county,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendant  a  new  trial.  The  facts  are  similar  to  those  in  Cox  v. 
O'Neil,  arUe. 

e/.  D.  Bedding,  for  the  appellant. 
J.  C.  Strattoriy  for  the  respondent. 

The  Court.  On  the  authority  of  Cox  v.  O'Neil,  No.  9,285,  ante, 
opinion  this  day  filed,  judgment  and  orders  affirmed. 


No.  7,275. 

Hebberd  et  al.  v.  Smith  et  al. 

In  Sank.    Filed  Jtdy  SO,  1884. 

Deed— Delivery — Intent.  -A  conveyance  does  not  take  effect  as  a  deed  until  delivery 
with  the  intent  that  it  shall  so  operate.  Such  intent  is  a  question  of  fact  to  bd  determined 
from  the  circumstances  of  the  transaction,  and  cannot  always  be  determined  as  a  matter  of 
law. 

The  Same.— Delivery  of  a  deed  is  not  complete  until  the  grantor  has  so  dealt  with  tie 
instrument  delivered  as  to  lose  all  control  over  it.  Whether  ho  has  so  dealt  with  it  depends 
uix)n  the  intent  to  be  deduced  from  all  the  surrounding  circumstances. 

The  Same — Assent  op  Grantee. — Tho  assent  of  the  grantee  is  necessary  to  the  delivery  of 
a  deed,  whether  such  delivery  is  actual  or  constructive. 

The  Supreme  Court  Cannot  Find  Facts. — It  can  only  construe  facts  found  by  the  lower 
court,  and  deduce  from  them  the  proper  legal  conclusions. 

Delivery  to  Third  Person— Deed— Consent  of  Grantee— Relation. — The  delivery  of 
a  deed  to  a  third  person  not  authorized  by  tho  grantee  to  receive  it,  and  without  his  knowl- 
edge, cannot  operate  to  defeat  the  rights  of  creditors  of  the  grantor,  attaching  subsequent  to 
such  delivery  and  prior  to  the  time  when  the  grantee  manifested  his  assent,  although  6uch 
deed  Was  beneficial  to  the  grantee.  The  subsequent  assent  of  the  grantee,  under  such  cir- 
cumstances, does  not  operate  by  relation,  to  pass  the  title  as  of  the  time  of  delivery  to  such 
third  person. 

Sheriff's  Sale— Execution— Levy- Judgment— Relation.— The  title  of  the  purchaser 
at  a  sheriff's  sale  does  not  depend  on  the  sheriff's  return  to  the  writ,  whether  such  return  I* 
good  or  bad,  suflScient  or  insuflScient.  Such  title  relates  back  to  the  date  of  the  judgment, 
and  not  from  the  date  of  any  real  or  pretended  levy. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiffs,  and  from 
an  order  denying  the  defendants  a  new  trial.  The  opinion  states 
.the  facts. 

Dwinelle,  Hittell  and  Cohh,  for  the  appellants. 
Eoge  and  Colien,  for  the  respondents. 

Thornton,  J.  This  action  in  our  ordinary  legal  nomenclature  is 
ejectment,  to  recover  possession  of  a  parcel  of  land  situated  in  Ala- 
meda county.     Judgment  went  for  plaintiffs.    Motion  for  a  new  trial 
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by  defendants  was  by  order  denied,  and  the  defendants  appealed 
from  the  judgment  and  order. 

The  main  question  discussed  on  the  argument  in  this  court  relates 
to  tlie  delivery  of  a  written  instrument  under  seal  bearing  date  sixth 
of  January,  1855,  purporting  to  have  been  made,  by  William  W. 
Cbipman  to  Edward  S.  Chipman,  and  to  convey  the  land  in  contro- 
versy. 

As  to  this  point  the  court  below  found  the  following  facts : 

"That  on  the  sixth  day  of  January,  1855,  said  William  W.  Chip- 
man  signed  and  sealed  a  paper  purporting  to  be  a  deed  of  grant, 
bargain  and  sale  to  his  brother  Edward  S.  Chipman,  thereby  pur- 
porting to  convey  the  land  described  in  the  complaint  in  this  action, 
and  on  the  same  day  last  named  acknowledged  the  same  in  due  form 
of  law  before  William  Hamilton,  a  justice  of  the  peace  of  said  county, 
and  thereupon  left  said  deed  with  said  justice  of  the  peace,  until  the 
same  was  handed  to  Gideon  Aughinbaugh.  The  consideration  men- 
tioned in  said  deed  was  five  thousand  dollars,  and  other  valuable 
considerations;  but  in  fact  nothing  was  paid  by  said  Edward  S.  Chip- 
man  to  said  William  W.  Chipman  as  the  consideration  for  said  con- 
veyance, but  said  William  W.  Chipman  was,  at  the  time  of  making 
said  deed,  indebted  to  said  Edward  8.  Chipman. 

*'  At  the  time  of  making  and  dey^ositing  said  deed  with  said  jus- 
tice, the  grantee  therein  named,  Edward  S.  Chipman,  was  a  resi- 
dent of  Holmes  county,  in  the  state  of  Ohio,  and  had  been  such 
resident  there  for  six  months  previously,  and  had  no  knowledge  of 
the  making  of  such  conveyance  to  him  until  after  the  thirtieth  of 
June,  1855. 

*'  Nor  was  the  same  ever  delivered  before  that  time  to  any  person 
authorized  or  empowered  by  him  to  receive  it.  Nor  did  he  ever 
before  that  time  assent  to  the  said  conveyance  to  him.  Said  Augh- 
inbaugh, at  the  time  he  received  said  deed  from  said  justice,  had  no 
authority  or  power  from  said  Edward  8.  Chipman,  to  receive  the 
delivery  thereof  for  him,  nor  had  he  ever  any  such  authority  or 
power. 

"  That  afterward,  and  prior  to  February  22, 1855,  Edward  8.  Chip- 
man,  the  grantee  in  said  deed,  then  being  in  the  state  of  Ohio,  said 
grantor,  William  W.  Chipman,  requested  the  said  Gideon  Aughin- 
baugh, who  was  an  acquaintance  and  friend  of  said  Edward  8.  Chip- 
man,  to  go  to  the  office  of  said  justice  of  the  peace,  William  Hamil- 
ton, and  to  get  the  said  deed  and  to  hold  the  same  for  Edward  8. 
Cbipman,  at  the  same  time  stating  to  said  Aughinbaugh  that  the  law 
required  that  the  said  deed  should  be  delivered  to  somebody  for  the 
grantee  to  make  it  a  valid  conveyance,  as  he  the  grantee  was  absent. 

"In  pursuance  of  such  re(][uest  the  said  Gideon  Aughinbaugli 
called  at  the  office  of  said  justice,  asked  for  and  received  said  deed 
from  him  prior  to  February  22,  1855,  and  held  the  same  in  his  pos- 
session for  Edward  8.  Chipman,  but  without  the  knowledge  or 
authority  of  said  Edward  8.  Chipman. 
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"About  two  weeks  afterwartl,  said  grantor,  William  CLipman, 
called  upon  said  Aughinbangb  for  said  deed,  asking  tbat  he  might 
take  it  to  get  it  recorded,  which  he  accordinpjly  did,  and  the  same 
was  duly  recorded  at  the  request  of  said  William  W.  Chipmanin 
ihe  county  recorder's  office  of  Alameda  county,  on  the  fifteenth  day 
of  March,  1855. 

**  Said  deed  was  delivered  by  the  said  William  W.  Chipman  to 
the  said  Aughinbaugh,  and  was  thereby  intended  by  the  grantor, 
"William  W.  Chipman,  as  a  delivery  to  and  for  the  use  and  benefit 
of  Edward  S.  Chipman,  without  condition  or  qualification. 

"  That  afterward,  June,  30,  1855,  the  said  Edward  S.  Chipman, 
returned  from  the  state  of  Ohio  to  California,  and  shortly  afterwarJ 
took  said  deed  into  his  own  possession,  and  made  several  convej- 
ances  of  parcels  of  the  land  described  therein,  to  other  parties  for 
fall  value,  as  elsewhere  in  these  findings  stated." 

Other  facts  found  by  the  court  which  bear  on  this  question  of 
delivery  are  as  follows:  That  on  the  first  day  of  March,  1855,  the 
l)laintin,  Hibberd,  recovered  in  the  district  Court  for  Alameda 
county  a  judgment  for  the  possession  of  a  tract  of  land  in  the  countv 
of  Alameda  against  W.  W.  Chipman  and  Gideon  Aughinbaugh,  ami 
damages  for  withholding  this  land  amounting  to  eight  thousand  six 
hundred  dollars,  and  five  hundred  and  thirty  six  dollars  and  fiftj- 
five  cents  costs  of  suit,  which  judgment  was  duly  entered  of  record 
and  docketed  in  said  court  on  the  first  day  of  March,  1855.  On 
appeal,  this  judgment  was  affirmed  with  costs,  at  the  April  term, 
lo56,  and  the  remittitur  was  filed  in  the  district  court  last  above 
named  on  the  twenty-seventh  of  March,  1856.  The  plaintiff's  claim 
the  land  in  suit  under  the  execution  sale  on  this  judgment,  haTini,' 
been  the  highest  bidders  for  the  same,  for  the  sum  of  one  thousand 
two  hundred  dollars. 

It  will  thus  be  seen  that  both  parties  claim  under  W.  W.  Chip- 
man,  the  plaintiff's  under  the  judgment,  execution  sale  and  sheriff's 
deed  above  mentioned,  and  the  defendants  under  the  alleged  deed 
to  E.  S.  Chipman. 

The  court  also  found  as  a  conclusion  of  law  that  the  paper  pur- 
porting to  be  a  deed  just  above  stated,  was,  under  the  circumstances 
set  forth  in  the  foregoing  findings  of  fact,  void  for  want  of  ft  valid 
delivery,  as  against  the  title  acquired  by  plaintiff's  under  the  juJ,^- 
ment  above  mentioned  by  sheriif 's  sale,"  *'  as  set  forth  in  said  find- 
ings of  fact."    The  reference  here  is  to  the  findings  above  stated. 

The  act,  solemn  and  authentic,  done  in  writing  in  form  apt  for 
the  conveyance  of  land,  with  signature  and  seal,  does  not  take  efi'ect 
as  a  deed  until  delivery  with  intent  that  it  shall  so  operate.  The 
elements  going  to  make  up  such  a  paper  all  constitute  an  act  facinai 
or  deed,  but  not  complete  until  the  paper  has  been  delivered  witb 
the  intent  above  mentioned.  The  intent  with  which  it  is  delivered 
is  all  important.  This  restricts  or  enlarges  the  efi'ect  of  the  instru- 
ment. It  may  be  delivered  to  another  person  as  a  mere  castodiau, 
or  to  such  person  to  be  kept  by  him  and  delivered  to  a  third  perbon 
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on  a  condition  performed  or  the  happening  of  a  certain  event,  or  it 
may  be  delivered  that  it  may  have  full  operation  as  the  deed  of  th( 
party  delivering  it.  *  This  may  be  done  in  various  modes.  It  is 
impossible  to  state  a />rion  inexact  terms  what  shall  or  shall  nol 
coustitute  a  delivery  that  the  paper  may  have  its  full  operation  as  a 
deed.  It  is  to  a  great  extent  a  matter  of  facfc,  depending  upon 
intent,  and  under  such  circumstances  the  intent,  as  evideDcing  what 
the  maker  of  the  instrument  meant  to  do,  must  be  found  from  thu 
circumstances  of  the  transaction,  the  res  gestae,  and  while^ome  gen- 
eral rules  may  be  and  are  laid  down  in  regard  to  ifcto  ascertain  such 
iutent,  the  intent  must  be  found  as  a  fact,  and  cannot  alwaj's  ba 
determined  as  matter  of  law.  There  are  some  cases  in  which  the 
intent  is  so  plainly  indicated  by  the  res  gestae  that  but  one  con- 
clusion can  be  deduced.  Take  the  case  of  the  delivery  of  such  au 
instrument  to  a  third  person  as  a  mere  custodian  for  the  party  giving 
it,  its  solution  is  plain,  that  there  is  no  delivery  of  the  paper  to 
make  it  operative  as  a  deed.  Take  another  case  of  such  a  paper 
handed  by  the  grantor  to  the  grantee, wjth  the  declaration  this  is  my 
act  and  deed,  a  delivery  would  be  so  plainly  intended  that  no  other 
conclusion  could  be  reached.  A  third  case  of  the  delivery  of  such 
an  instrument  by  the  maker  to  a  third  person,  with  directions  to 
keep  it  and  hand  it  to  a  person  named  as  grantee  in  it,  on  the  pay- 
ment by  him  of  a  sum  of  money,  the  payment  of  the  sum  of  money, 
and  the  tradition  of  the  papers  as  directed  having  been  made,  n  j 
other  result  could  be  reached  than  tliat  the  paper  became  bv  sucJi 
delivery  an  operative  conveyance.  These  cases  are  simple,  but  in 
other  cases  where  the  intent  is  to  be  inferred  from  circumstances  iii 
their  very  nature  equivocal,  the  solution  as  to  delivery  or  nob 
becomes  one  of  difficulty  and  depends  so  much  on  the  subjectivo 
state  of  the  mind  of  person  or  persons  trying  the  issue,  produc^ed  by 
the  evidence  of  the  attending  circumstances,  that  the  law  can  lay 
down  no  certain  rule  on  the  subject.  It  then  becomes  a  question  of 
fact  and  if  there  is  evidence  tending  to  sustain  the  finding  of  the 
court  a  qua,  this  court  will  not  disturb  it. 

This  IS  settled,  that  delivery  is  not  complete  until  the  person 
delivering  (grantor)  has  so  dealt  with  the  instrument  delivered  as  to 
lose  all  control  over  it.  And  whether  he  has  so  dealt  with  tho 
instrument  depends  upon  the  intent  to  be  deduced  from  all  the  sur- 
rounding circumstances,  the  res  gestae. 

And  this  is  all  that  is  determined  in  Hastings  v.  Vaughn,  5  Cal., 
318.  The  case,  as  reported,  is  a  singular  one,  and  we  should  infer 
from  the  report  that  it  is  inaccurate.  The  case  as  stated  by  tho 
reporter,  is  this:  It  was  an  action  of  ejectment  against  Vaughn  and 
Shirley  to  recover  possession  of  a  lot  in  the  city  of  Benicia.  Shir- 
ley answered,  disclaiming  all  interest  (it  had  not  then  been  decided 
that  such  a  defense  was  of  no  avail  in  the  action  of  ejectment),  and 
Vaughn  answered,  denying  generally  the  allegations  of  the  com- 
plaint. The  mayor  and  common  council  of  Benicia  intervened  and 
claimed  title  to  the  lot  in  suit,  through  a  deed  from  Malinda  Coopo 
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nnd  her  children,  who  claimed  under  a  deed  from  Stephen  Cooper. 
This  latter  deed  was  drawn  in  the  usual  form,  and  signed  by  Stephen 
Cooper,  and  opposite  his  name  was  written  the  word  "seal."  This 
deed  had  been  acknowledged  before  and  recorded  in  Solano  county, 
by  the  county  recorder  for  that  county,  but  did  not  bear  on  its  face 
Ins  official  seal.  The  court  refused  to  permit  this  deed  to  be  reail 
in  evidence  to  the  jury,  to  which  defendants  excepted.  The  report 
proceeds :  "  The  jury  found  that  there  had  been  a  sufficient  deliv- 
ery, and  gave  a  verdict  for  plaintiff."  How  a  jury  could  find  as  to 
the  delivery  of  a  deed  which  had  been  excluded  from  their  consider- 
ation, we  do  not  understand. 

It  is  further  stated  by  Heydenfeldt,  J.,  who  delivered  the  opinion 
of  the  court,  that  the  only  question  before  the  court  necessar}-  to  be 
examined  was  as  to  the  exclusion  of  the  deed  of  Cooper  from  the 
jury,  the  court  below  having  held  that  the  deed  was  void  for  want  of 
the  seal  of  the  grantor;  and,  second,  that  the  record  did  not  impart 
notice  for  want  of  the  seal  of  the  officer  before  whom  it  was  ac- 
liDOwledged.  To  these  objections  the  respondent  adds,  the  deed 
v/as  not  delivered.  What  the  respondent's  objections  had  to  do 
with  the  case  it  was  difficult  to  see.  Judgment  had  passed  in  his 
favor,  and  he  did  not  appeal.  The  court  had  excluded  the  deed 
because  it  was  not  sealed,  and  for  lack  of  the  official  seal  of  the 
recorder  to  the  acknowledgment.  It  does  not  appear  that  any  ques- 
tion as  to  delivery  was  made  in  the  objections  to  the  paper  offered 
in  the  court  below.  Yet  the  jury,  to  whom  it  never  got,  passed  on 
the  question  of  delivery,  and  the  court  on  appeal  proceeds  to  pass 
upon  the  same  question.  The  decision  amounts  to  nothing  more 
than  this,  which  was  undoubtedly  correct,  that  delivery  depends 
more  on  intention  than  the  mode  of  fulfilling  the  intention.  That 
delivery  is  a  question  of  fact,  depending  on  intent  to  be  found  by 
the  jury.  If  what  was  said  is  anything  more  than  dicta,  what  is 
above  stated  is  all  that  was  decided.  The  dicta,  to  be  sure,  are 
clearly  correct.  Garnons  v.  Knight,  5  Barn  and  Cres.,  673,  is  only 
cited  to  establish  the  rule  stated  above,  which  the  court  says  is  the 
correct  doctrine  and  laid  down  in  that  case. 

The  court  further  proceeds  to  say  of  this  case:  **  There,  it  was 
left  to  the  jury  to  decide  as  to  the  intention  of  the  grantor.  Many 
authorities  are  cited,  and  much  good  reasoning  brought  out,  in  sup- 
port of  the  position  that  a  deed  will  be  operative  although  never 
pai ted  with  oy  the  person  who  executed  it."  The  court  also  cites 
as  sustaining  the  rule  that  delivery  is  a  question  of  fact  to  be  de- 
termined by  the  juiy,  in  addition  to  Doe  ex  dem.  Garnons  v.  Knight, 
Lindsay  v.  Lindsay,  XI,  Verm.,  521;  Vanhook  v.  Barnett,  4  Dev., 
268;  Hannah  v.  Swainer,  8  Watts,  9. 

The  question  of  delivery  being  one  of  fact,  the  decision  of  the 
court  below  that  there  was  no  delivery  cannot  be  reversed  by  this 
court,  unless  from  the  specific  facts  found,  the  law  establishes  the 
fact  of  delivery.  Does  the  law  on  the  facts  found  conclusively  estab- 
lish the  conclusion  that  there  was  a  delivery  of  the  paper  as  a  deed? 


Sup.  Ct.  Cal.]  HiBBESD  V.  S211TH.  451 

To  recapitulate,  the  facts  found  are  that  in  January,  1855,  W.  W. 
Chipman  signed  and  sealed  a  paper  purporting  to  be  a  deed  of  grant 
to  his  brother,  E.  8.  Chipman,  and  on  the  same  day  acknowledged 
the  same  before  one  Hamilton,  a  justice  of  the  peace,  and  left  the 
paper  with  Hamilton.  At  the  time  of  the  happening  of  the  afore- 
mentioned events,  E.  S.  Chipman  was  a  resident  of  Holmes  county, 
Ohio,  and  had  been  a  resident  thereof  for  six  months  previously, 
and  had  no  knowledge  of  the  making  of  such  instrument  to  him 
nntil  after  the  thirtieth  of  June,  1855.  Nor  was  this  paper  ever 
delivered  at  any  time  to  any  person  authorized  by  E.  S.  Chipman 
to  receive  it.  Nor  did  E.  S.  Chipman  ever  prior  to  the  thirtieth 
day  of  June,  1855,  assent  to  such  conveyance  to  him.  That  after 
the  sixth  day  of  January,  1855,  W.  W.  Chipman  requested  Gideon 
Aughinbaugh  to  go  to  the  office  of  Hamilton,  the  justice  above  men- 
tioned, get  this  instrument  and  hold  it  for  E.  S.  Chipman,  at  the 
same  time  stating  to  Aughinbaugh  that  the  law  required  that  the 
deed  should  be  delivered  to  somebody  for  the  grantee,  to  make  it  a 
valid  conveyance,  as  the  grantee  was  then  absent.  Aughinbaugh, 
in  pursuance  of  this  request  called  at  the  office  of  the  justice,  asked 
for  and  received  the  deed  from  him  prior  to  February  22,  1855,  and 
held  it  in  his  possession  for  E.  S.  Chipman,  but  without  the  knowl- 
edge or  authority  of  E.  S.  Chipman.  When  Aughinbaugh  thus 
received  this  paper  he  had  no  authority  or  power  from  E.  S.  Chip- 
man  to  receive  tlie  delivery  thereof,  nor  did  he  ever  have  any  such 
authority  or  power.  After  Aughinbaugh  received  this  paper,  W. 
W.  Chipman  called  upon  him  and  asked  him  for  it,  that  he  might 
take  it  to  get  it  recorded,  and  it  v^as  recorded  at  request  of  W.  W. 
Chipman  m  the  proper  office  on  the  fifteenth  of  March,  1855.  This 
paper  was  delivered  by  W.  W.  Chipman  to  Aughinbaugh  and 
thereby  intended  by  the  grantor,  W.  W.  Chipman,  as  a  delivery  to 
and  for  the  use  and  benefit  of  E.  S.  Chipman,  without  condition  or 
qualification.  That  afterwards,  on  June  30,  1855,  E.  S.  Chipman 
returned  from  Ohio  to  California,  and  shortly  afterward  toot  the 
deed  in  his  possession  and  made  conveyances  of  parcels  of  the  land 
described  therein. 

From  the  findings  above  stated  in  the  preceding  portion  of  this 
opinion,  it  appears  that  Hibberd's  judgment  became  a  lien  on  the 
land  in  controversy  on  the  first  day  of  March,  1855,  it  having  been 
entered  and  duly  aocketed  in  the  proper  county  on  that  day. 

It  is  further  found  that  the  consideration  mentioned  in  the  deed 
vas  five  thousand  dollars  and  other  valuable  considerations,  but  in 
fact  nothing  was  paid  by  E.  S.  Chipman  to  W.  W.  Chipman  as  the 
consideration  of  the  conveyance,  but  that  W.  W.  Chipman  was  at 
the  time  of  making  the  deed  indebted  to  E.  S.  Chipman. 

The  facts  found  might  justify  a  finding  that  as  between  the  two 
Chipmans,  there  was  a  delivery  of  the  deed  to  E.  S.  Chipman.  But 
do  they  show  conclusively  as  a  matter  of  law  that  there  was  a  deliv- 
ery as  against  Hibberd  ?  Hibberd  had  a  lien  on  the  property  as 
early  as  the  first  of  March,  1855.     It  is  found  that  the  delivery  was 
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mado  to  Augbinbaugh  prior  to  March  1,  1855,  for  the  use  and  ben- 
efit of  E.  S.  Gbipman,  but  at  that  time  Augbinbaugh  was  not  tlie 
agent  of  E.  S.  Onipman.  who  was  absent  and  knew  nothing  of  the 
l^aper  until  the  thirtieth  of  June,  1855.  That  assent  is  necessary  to 
the  delivery  of  a  deed,  whether  such  delivery  is  actual  or  constructive 
is  settled  law.  This  is  plainly  declared  in  sec.  1,059  of  the  civil  code. 
In  section  1,054  it  is  provided  that  a  ^rant  or  conveyance  (see  sec. 
1 ,053)  takes  effect  so  as  to  vest  the  interest  intended  to  be  trans- 
ferred only  upon  its  delivery  by  the  grautor.  Sectiou  1,059,  C.  C, 
is  in  these  words:  ''Though  a  grant  be  not  actually  delivered  into 
the  possession  of  the  grantee,  it  is  yet  to  be  deemed  constructively 
delivered  in  the  following  cases: 

**  1.  When  the  instrument  is,  by  the  agreement  of  the  parties  at 
the  time  of  the  execution,  understood  to  be  delivered,  and  under 
such  circumstances  that  the  grantee  is  entitled  to  immediate  deUv- 
ery;  or, 

"2.  When  it  is  delivered  to  a  stranger  for  the  benefit  of  the 
grantee,  and  his  assent  is  shown,  or  may  be  presumed." 

It  is  then  a  valid  constructive  delivery,  when,  as  in  this  case,  it 
is  delivered  to  a  stranger  for  the  benefit  of  the  grantee,  but  only 
then  when  the  assent  is  shown  or  may  be  presumed.  It  is  con- 
tended here  that  the  assent  should  be  presumed,  and  presumed,  too, 
as  a  matter  of  law. 

The  delivery  founded  on  a  presumption  which  is  matter  of  fact, 
must  be  found  by  the  court  below.  This  court  cannnot  find  facts. 
It  can  only  construe  facts  found,  and  deduce  from  them  the  proper 
legal  conclusion.  The  court  below  has  found  against  this  presumj>- 
iion,  and  unless  the  deductions  of  law  to  be  drawn  from  the  facts 
found  show  a  presumption  of  assent,  this  court  cannot  reverse  iho 
judgment  of  court  a  qua  on  this  point.  As  between  the  parties  to 
this  conveyance,  this  presumption,  it  may  be  conceded,  might  be 
indulged.  But  when  can  it  be  presumed  that  such  assent  was  given 
by  the  grantee  ?  Can  it  be  presunied  that  it  was  given  before  it  was 
known   by  the  grantee?      We  cannot  understand  that  any  such 

E resumption  can  be  sustained.  It  may  be  that  if  E.  8.  Chipnian 
ad  known  of  the  conveyance  when  it  was  delivered  to  Augbinbaugh, 
he  would  have  accepted  it.  But  the  question  here  is  not,  what  the 
giantee  would  have  done,  but  what  was  done.  And  there  is  no 
finding  of  any  assent  here  earlier  than  the  thirtieth  of  June,  1855, 
long  sifter  Hibberd  had  obtained  his  lien  by  judgment.  The  statute 
(0.  0.  1,059)  does  not  recognize  a  delivery  as  perfected  until  an 
assent  is  proved  either  by  act  or  by  presumption.  And  when 
reliance  is  placed  on  a  presumptive  assent,  how  can  such  presump- 
tive assent  be  found  to  the  delivery  of  a  paper,  until  all  tlie  facts 
are  known  to  the  grantee.  In  this  case  there  is  nothing  found  which 
shows  that  E.  S.  Ghipman  knew  any  of  the  facts  until  the  thirtieth 
of  Juno,  1855.  E.  S.  Ghipman  was  not  bound  to  accept  this  con- 
veyance. The  law  does  not  force  a  man  to  take  an  estate  against 
his  will:  Townson  v.   Tickell,  3  Barn  &  Aid.,  36;  Thompson  v. 
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Leacli,  2  Yentris,  198.  In  this  last  case  it  was  held  that  an  estate 
did  not  pass  by  surrender  to  the  surrenderee  until  he  expressly 
accepted  it.  In  Townson  v.  Tickell,  a  devisee  renounced  a  devise  of 
a  reversion  to  him  and  it  was  held  that  he  could  do  so. 

It  is  said  that  the  conveyance  was  for  the  benefit  of  E.  S.  Chip- 
man,  and  therefore  his  assent  must  be  presumed.  TVe  do  not  feel 
assured  that  the  deed  is  on  its  face  for  the  benefit  of  the  grantee. 
It  is  not  found  that  the  purchase  money  was  paid,  or  that  the  deed 
acknowledges  the  receipt  of  the  sum  (five  thousand  dollars)  named  as 
the  consideration.  Nor  does  it  so  appear  in  any  other  way.  Under 
these  circumstances,  E.  S.  Chipman  would  be  bound  to  the  grantor 
for  the  sum  named,  and  he  might  maintain  an  action  for  it,  and  suo 
out  a  writ  of  attachment  and  seize  the  property  of  the  grantee.  It 
is  not  found  that  the  deed  was  made  to  the  grantee  as  a  payment  of 
indebtedness.  If  the  purchase  money  exceed  the  indebtedness  of 
the  grantor  to  the  grantee,  the  amount  of  which  is  not  found,  then 
the  grantee  would  become  the  debtor  of  the  grantor  for  such  excess. 
Under  these  circumstances,  we  do  not  think  that  we  can  hold  that 
the  deed  is  on  its  face  beneficial  to  E.  8.  Chipman.  And  conceAling 
that  it  was  beneficial,  are  we  authorized  to  hold  an  assent  to  tlio 
delivery  as  against  a  creditor  with  a  lien,  at  a  time  when  the  grantee 
was  entirely  ignorant  of  the  whole  transaction  ?  It  would  be,  in 
our  judgment,  going  further  than  is  allowed  by  law,  to  hold  under 
such  circumstances  that  such  a  li^  as  Hibberd  procured  by  his 
judgment  should  be  displaced  by  a  presumed  assent  to  a  transaction 
of  which  the  party  invoking  the  presumption  knew  nothing  until 
long  after  the  lien  had  attached. 

It  may  be  remarked  here  that  the  delivery  must  be  complete  before 
the  lien  attached  to  create  a  superior  right  in  Chipman.  If  the  pre- 
sumptive assent  is  indulged,  when  must  such  assent  be  held  to  have 
been  given  ?  We  find  no  rule  of  law  fixing  the  time.  We  know  of 
no  rule  of  law  authorizing  us  to  allow  an  assent  given  on  being  made 
acquainted  with  the  facts,  a  retroactive  operation  so  as  to  cut  out  and 
extinguish  a  right  which  attached  between  the  signing  and  sealin;^ 
and  delivery  to  a  stranger,  and  the  assent  given  when  the  transac- 
tion comes  to  the  knowledge  of  the  grantee. 

The  cases  cited  for  the  most  part  have  not  in  them  the  element  of 
an  intervening  right  acauired  against  the  grantor.  No  such  element 
appears  in  Hastings  v.  Vaughn.  The  same  mav  be  said  of  Peavvv. 
Tilton,  18  N.  H.,  152;  Souverbye  v.  Arden,  1  /ohns.  Ch.,  25i;  Taw 
V.  Bury,  2  Dyer,  167.  Jn  these  cases,  the  controversy  was  betneen 
grantor  and  grantee,  or  those  claiming'  under  them  and  standing  in 
their  places.  In  Buffum  v.  Green,  5N.  H.,  80,  an  intervening  right 
under  the  levy  of  an  attachment  was  set  up,  and  the  court  said,  that 
if  the  land  was  attached  before  the  deed  was  delivered,  the  claim 
under  the  attachment  would  prevail.  In  Hulick  v.  Scovil,  4  Gilman, 
159,  a  great  many  cases  on  this  subject  are  cited  and  reviewed.  We 
refer  the  curious  to  the  discussion  of  the  cases  therein  contained. 
The  learned  judge,  speaking  for  the  majority  of  the  court  (two  jus- 
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tices  dissented),  sums  np  the  principles  determined  by  the  decided 
cases  as  follows: 

"I.  In  every  deed  therie  must  necessarily  be  a  grantor,  a  grantee, 
and  a  thing  granted:  4  Cruise,  12;  that  delivery  by  the  grantor  and 
acceptance  by  the  grantee,  are  essential  to  the  validity  of  a  deed; 
that  a  deed  takes  effect  only  from  its  delivery,  and  there  can  be  do 
delivery  without  acceptance,  either  express  or  implied,  delivery  and 
acceptance  being  necessarily  simultaneous  and  correlative  acts:  Rich- 
ards V.  Jackson,  6  Cowen,  617;  Church  v.  Oilman,  15  Wend.,  658. 
Other  authorities  cited  post. 

*'II.  Delivery  may  be  made,  first,  to  the  party  himself,  or  any 
other  by  his  appointment,  or  to  any  one  authorized  to  receive  it;  or, 
second,  to  a  stranger  for  and  in  behalf,  and  to  the  use  of  him  to 
whom  it  is  made,  without  any  authority,  under  certain  circumstances: 
2  lloll.,  24  I,  42;  Touchstone,  57.     See  post. 

*'III.  In  case  of  delivery  to  a  stranger,  without  authority  from 
tho  grantee  to  accept,  the  acceptance  of  the  grantee  at  the  time  of 
delivery  will  be  presumed,  under  the  following  concurring  circum- 
stances, viz:  1.  That  the  deed  be  upon  its  face  beneficial  to  the 
grantee;  2.  That  the  grantor  part  entirely  with  all  control  over  the 
deed;  3.  That  the  grantor  (except  in  case  of  an  escrow),  accompany 
delivery  by  a  declaration,  intention  or  intimation,  that  the  deed  is 
d<4ivered  for  and  in  behalf,  and  to  the  use  of  the  grantee;  4.  That 
the  grantee  has  eventually  accepted  the  deed  and  claimed  under  it. 
4  Cruise,  34;  Touchstone,  57;  and  other  authorities,  post.''  (4  Gil- 
man,  175-6.) 

The  opinion  shows  that  the  last  requisite  mentioned  where  there 
is  a  delivery  to  a  stranger,  "  that  the  grantee  has  eventually  accepted 
the  deed  and  claimed  under  it,"  must  exist  before  the  delivery  is 
accomplished.  A  presumption  that  the  grantee  will  accept  the 
deed,  is  not  sufficient  to  establish  delivery.  The  presumption  must 
be  that  there  has  been  aa  acceptance,  and  the  facts  must  authorize 
such  a  presumption  to  complete  a  delive^.  (See  remarks  in  opin- 
ion reviewing  Does  ex  dem,  Garnons  v.  Knight,  5  B.  A  C,  671,  on 
p.  180  of  4  Oilman.)  There  must  be  delivery  and  acceptance  before 
the  right  of  another  has  attached.  An  acceptance  after  such  right 
has  vested,  is  not  sufficient. 

The  cases  cited  and  discussed  in  Hulick  v.  Scovil  are  as  follows: 
Bryan  v.  Wash,  2  Oilm.,  557;  Sbuverbye  v.  Arden,  1  Johns.,  Ch^ 
240;  Verplank  v.  Sterry,  12  Johns.,  646;  Church  v.  Oilman,  1> 
AV'end.,  656;  Doe  ex  dem  Oarnons  v.  Knight,  12  Eng.,  C.  L.  351; 
S.  C,  5  B.  and  C.  671;  Taw  v.  Bury,  Dyer,  161  b;  Alford  v.  Lea,  3 
Coke,  27;  Butler  v.  Baker,  3  Co.,  26  6;  Cooke's  Admr.  v.  Hend- 
ricks, 4  Monroe,  500;  Inlow  v.  Commonwealth,  6  Monroe,  74;  Bel- 
den  V.  Carter,  4  Day,  66;  Hatch  v.  Hatch,  9  Mass.,  207;  Kugjjles 
V.  Lawson,  13  Johns.,  285;  Wheelwright  v.  Wheelwright,  2  Mass., 
47;  Hedge  v.  Drew,  12  Pick.,  141;  Ward  v.  Lewis,  4  Pick.,  51-^; 
Powers  v.  Russell,  13  Pick.,  77;  BuiTum  v.  Oreen,  5  N.  H.,  71; 
"Ward  V.  Boss,  1  Stew.,  136;  Canning  v.  Pinkham,  1  N.  H.,  ool; 


Sup.  Ct.  Cal.]  HiBBERD  V.  Smith.  455 

Clark  V.  Eay,  1  Hat.  &  J.,  323;  Huglies  v.  Easten,  4  J.  J.  Marsh., 
572.  Tiie  above  cases  are  put  in  the  opinion  in  a  separate  class 
from  those  cases  which  follow;  the  cases  which  follow,  also  cited 
and  commented  on,  are  those  in  which  the  deeds  for  want  of  accept- 
ance by  the  grantee,  were  hehl  inoperative:  Fay  v.  liichardson,  7 
Pick.,  91;  Jackson  v.  Leek,  12  Wend.,  107;  Herbert  v.  Herbert, 
Breese,  282;  Jackson  v.  Phipps,  12  Johns.,  418;  Same  v.  Dunlap, 
1  Johns.,  Ca.,  114;  Ferguson  v.  Miles,  3  Gilm.,  3G3;  Jackson  v. 
Bodle,  20  Johns.,  188;  Maynard  v.  Maynard,  10  Mass.,  462; 
Lloyd's  Lessee  v.  Giddings,  7  Ohio,  418;  Elsey  v.  Metcalf,  1  Denio, 
326. 

Of  a  large  number  of  these  cases,  it  may  be  said  of  the  deeds 
involved  iu  them,  as  was  said  in  the  opinion  of  the  court  in  Hulick 
V.  ScoviJ,  that  they  "were  voluntary  deeds  by  parents  settling 
property  upon  their  minor  children,  and  the  benignity  of  construc- 
tion given  to  them  has  originated  to  no  inconsiderable  extent,  in  the 
favor  with  which  transactions  of  that  character,  when  not  in  fraud 
of  creditors,  are  always  viewed:"  4  Gilm.,  178.  And  this  further 
remark  may  be  made  of  all  of  them,  except  Buffum  v.  Green,  5  N. 
H.,  71;  Hedge  v.  Drew,  12  Pick.,  141,  that  they  were  between 
grantor  and  grantee,  or  those  claiming  under  them,  without  the 
intervention  of  any  right  of  a  third  party,  claiming  under  the 
grantor.  And  in  6uffum  v.  Green,  supra,  it  appeared  that  there 
Lad  been  an  actual  delivery  to  one  of  the  grantees  before  the  levy  of 
the  attachment  on  the  land:  See  5  N.  H.,  80.  In  Hedge  v.  Drew, 
supra,  the  assent  to  the  deed  was  also  before  the  attachment. 

That  the  delivery  of  a  deed  to  a  third  person  for  the  use  of  the 
giantee  is  not  always  a  delivery  from  a  presumed  acceptance  has 
been  asserted  in  cases  of  high  authority;  as  in  Butler  v.  Baker,  3 
Coke,  26  6.,  Lork  Coke  said:  *'If  A  make  an  obligation  to  B,  and 
deliver  it  to  C  to  the  use  of  B,  this  is  the  deed  of  A  presently;  but 
if  C  offer  it  to  B,  then  B  may  refuse  it  in  pais,  and  thereby  the  obli- 
gation will  lose  its  force."  In  Canning  v.  Pinkham,  1  N.  H.,  357, 
it  is  said:  ''All  that  is  incumbent  on  the  grantee"  (this  is  said 
where  delivery  is  to  a  stranger),  **in  order  to  perfect  delivery,  is 
that  he  accept  or  assent  to  what  has  been  done  by  the  grantor, 
before  the  latter  revokes  his  intention  to  convey."  What  is  said 
by  Lord  Coke  in  Butler  v.  Baker  seems  to  be  in  conflict  with  Taw  v. 
Bury,  and  in  accordance  with  what  is  said  in  Canning  v.  Pinkham. 
If  W.  W.  Chipman,  before  the  assent  and  acceptance  by  E.  8.  Chip- 
man  had  conveyed  to  another,  the  latter  would  have  acquired  the 
title.    . 

As  between  grantor  and  grantee  or  those  claiming  under  them, 
when  the  right  of  a  third  person  is  not  involved,  it  may  be  rightly 
held  that  an  acceptance  or  assent  by  the  grantee  to  a  deed  delivered 
to  a  stranger  for  the  use  of  the  grantee,  made  after  such  tradition  to  a 
stranger,  constitutes  a  full  and  complete  delivery.  It  may  be  so 
held  under  the  doctrine  of  relation.  The  subsequent  assent  or 
acceptance  relates  back  to  the  time  of  such  delivery  to  the  stranger 
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and  makes  sucli  acts  contemporaneous — i.  e.,  makes  such  tradition 
to  a  stranger  and  the  subsequent  assent  contemporaneous.    The 
deed  only  takes  eflfect  from  the  delivery,  and  such  delivery  when 
made  to  a  stranger  for  the  grantee's  use  is  only  complete  on  accept- 
ance by  the  grantee.     If  it  is  complete  on  delivery  to  the  stranj;;er, 
though  the  assent  is  not  given  until  a  subsequent  period,  it  must  bo 
because  by  some  legal  rule  the  assent  is  made  to  relate  back  'to  tlio 
time  of  such  delivery,  and  become  a  part  of  it.     If  the  delivery  is 
not  complete  until  the  day  when  assent  is  given,  then  the  delivery  is 
not  accomplished  until  such  latter  date.     The  title  then  must  be  in 
the  grantor  until  assent  given,  and  he  has  perfect  dominion  over  it 
until  the  grantee  has  signified  his  assent.     The  assent  can  get  back  to 
the  date  of  delivery  to  the  stranger  only  by  virtue  of  the  doctrine  of 
relation,  which  is  a  fiction  of  law  in  wnich  there  is  always  equity, 
never  working  an  injury,  and  which  is  never  permitted  or  applied  so 
as  to  do  wrong  to  third  persons:  Broom's  Leg.  Max.,  "//t  fidiont 
juris y''  etc.,  128,  and  cases  cited;  Case  v.  Do  Goes,  3  Caines,  261; 
Jackson  v.  Bard,  4  Johns.,  230;  Johnson  v.  Smith,  2  Burr,  963,  3 
Kep.,   30  a,    10  id.,   40;  Liford's   case,  11   Bep.,   51;   Mostyu  v. 
Fabrigas,  Cowp.,  177;  A.  G.  v.  Kent,  1  H.  &  C,  23;  3  Black.  Com., 
43;  Goodsell  v.  Stinson,  7  Blackf.,  439;  Hulick  v.  Scovil,  4  Gil- 
man,  190.     A  fiction  of  the  law  "is  defined  to  be  a  legal  assumption 
that  a  thing  is  true  which  is  either  not  true,  or  which  is  as  properly 
false  as  true;  the  rule  on  this  subject  being  that  the  court  will  not; 
endure  that  a  mere  form  or  fiction  of  law,  introduced  for  the  sako 
of  justice,  should  work  a  wi'ong  contrary  to  the  real  truth  and  sub- 
stance of  the  thing:"  Per  Lord  Mansfield  0.  J.,  Johnson  v.  Smith, 
2  Burr.,  962;  Broom's  Leg.  Max.,  128.     That  a  person  will  accept  a 
deed  beneficial  to  himself  when  delivered  to  a  stranger  for  his  use, 
is  a  good  reason  as  between  grantor  and  grantee  to  apply  the  fiction 
of  relation.     But  certainly  where  it  affects  the  rights  of  a  third  i>er- 
son,  there  is  no  suflScient  ground  for  invoking  it.     The  rule  is  wtll 
stated  in  Goodsell  v.  Stinson,  9upra,  in  the  following  words:  "  The 
delivery  of  a  deed  is  an  essential  requisite  to  its  validity,  and  it  is 
from  the  delivery  that  the  deed  takes  effect.    A  deed  may  be 
delivered  to  a  third  person  even  a  stranger,  for  the  benefit  of  the 
grantee,  and  if  he  afterwards  assent  to  the  act,  the  deed  will  take 
effect  from  the  date  of  its  delivery,  unless  the  rights  of  third  per- 
sons should  be  affected  by  it.     In  that  event  the  doctrine  of  relation 
would  not  apply,  for  it  is  a  general  rule  that  it  shall  not  be  per- 
mitted to  apply  so  as  to  do  wrong  to  strangers;  as  between  the 
parties  to  the  deed,  it  may  be  adopted  for  the  advancement  of 
justice:  7  Blackf.,  439." 

If  the  factor  of  an  intervening  ri^ht  existed  in  Doe  ex  dem  Gar- 
nons  V.  Knight,  5  B.  and  C,  671,  it  was  not  noted  by  the  court. 
The  court  discussed  the  points  in  that  case  as  arising  between 
grantor  and  grantee,  or  tnose  standing  in  their  positions.  The 
authorities  cited  and  commented  on  show  this.  In  fact,  from  the 
remark  made  at  the  close  of  the  opinion  in  that  case,  we  infer  that 
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tiie  court  did  not  intend  to  decide  this  question.  The  remark  re- 
furred  to  is  this:  "Should  he"  (referring  to  the  defendant)  *'be 
able  hereafter  to  show  that  his  mortgage  is  entitled  to  a  preference, 
the  present  verdict  will  be  no  bar  to  his  claim." 

We  do  not  understand,  as  contended  by  appellants'  counsel,  that 
the  cojirt  in  Hastings  v.  Vaughn,  5  Cal.,  315,  approved  of  every- 
thing in  Doe  v.  Knight.  It  only  concurred  with  it  m  the  point  that 
the  intention  of  the  grantor  on  the  issue  of  delivery  was  for  the  jury 
to  decide,  and  that  delivery  is  a  question  of  fact.  The  remarks  in 
the  opinion  that  "many  authorities  are  ciled,  and  much  good  rea- 
soning brought  out  in  support  of  the  position  that  a  deed  will  be  ope- 
rative although  never  parted  with  by  the  person  who  executed  it — 
in  other  words,  that  delivery  depends  more  upon  intention  than 
upon  the  mode  of  fulfilling  the  intention, "  do  not  indicate  that  the 
court  approved  all  that  was  laid  down  in  the  cause  it  was  referring 
to.  But  as  to  what  is  quoted  above,  we  have  this  to  say,  that  we 
Lave  met  with  no  case  either  in  Doe  v.  Knight  or  elsewhere,  which 
hol3s  that  a  delivery  of  a  deed  has  been  held  complete,  where  the 
grantor  has  never  parted  with  it.  As  we  understand  the  cases,  the 
grantor  must  have  parted  with  all  control  over  the  deed,  to  make 
tleliveiy  in  any  case,  and  especially  when  delivery  is  made  to  a 
stranger  for  a  third  person:  Hulick  v.  Scovil,  4  Gilm.,  176.  After 
a  complete  delivery,  he  may  retain  the  deed  in  his  possession  as 
mere  custodian  for  the  grantee;  but  in  every  other  sense  he  has 
parted  with  it. 

We  find  no  error  in  the  conclusion  reached  by  the  court  below 
that  the  paper  purporting  to  be  a  conveyance  from  W.  W.  Ohipraan 
to  E.  8.  Ghipman  was  void  for  want  of  a  delivery  thereof,  as  against 
the  title  of  Btibberd  and  the  parties  claiming  under  him. 

In  our  view,  there  was  no  assent  to  or  acceptance  by  B.  S.  Chip- 
man  of  the  paper  just  mentioned  until  the  lien  of  the  judgment  in 
Ilibberd  v.  Chipman  and  Aughinbaugh  had  attached.  That  being 
the  case,  the  plaintiffs  claiming  under  the  judgment  sale  and  sheriff's 
deed,  had  the  better  right  unless  for  other  reasons  urged  by  appel- 
lants the  sale  by  the  sheriff  and  his  deed  did  not  pass  to  the  purchaser 
at  such  sale,  a  title  superior  to  that  of  E.  S.  Chipman,  and  of 
defendants  claiming  under  him,  which  we  will  proceed  to  consider. 

The  judgments  under  which  plaintiffs  claim  became  a  lien  on  the 
land  in  suit  as  we  have  seen  on  the  first  day  of  March,  1865.  An 
execution  in  due  form  of  law  directed  to  the  sheriff  of  the  proper 
county,  was  issued  on  this  judgment  on  the  twenty-second  day  of 
October,  1856.  This  writ  comnaanded  the  sheriff  to  satisfy  the  judg- 
ment named  in  it,  in  case  sufficient  personal  property  of  the  defend- 
ants could  not  be  found,  out  of  the  real  property  in  the  county  of 
Alameda  belonging  to  defendants  on  the  day  when  the  judgment 
was  docketed.  This  as  we  have  seen,  was  on  the- first  of  March, 
1855.  The  sheriff  advertised  the  land  for  sale  on  this  execution. 
The  sale  under  this  advertisement  was  to  take  place  on  the  seven- 
teenth day  of  November,  1856.     On  that  day  it  was  sold,  and  Hib- 
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berd  was  tho  highest  bidder  therefor,  became  the  purchaser,  and 
afterwards  regularly  received  the  sheriff's  deed.  The  deed  recites 
the  writ  of  execution  and  the  judgment  on  which  it  was  issued,  a 
levy  under  the  writ  on  the  right,  title  and  interest  of  defendants  had 
by  them  on  the  first  day  of  March,  1855,  in  the  lands  described  in 
it,  advertisement  and  sale  of  such  lands  on  the  seventeenth  day  of 
November,  1856,  to  James  F.  Hibberd,  etc.,  etc. 

It  appears  that  the  sheriff,  in  his  advertisement  of  the  sale  under 
the  writ  of  execution,  stated  that  he  had  seized  and  taken  under  the 
writ  all  the  right,  etc.,  of  the  defendants,  in  and  to  the  lands  levied 
on,  had  by  them  on  the  first  day  of  March,  1856;  that  in  tho  certifi- 
cate of  sale  executed  to  Hibberd,  after  reciting  the  judgment,  exe- 
cution and  levy,  the  sheriff  stated  that  he  had  levied  on  the  right, 
etc.,  had  by  defendants  on  the  first  day  of  March,  1856;  that  in  his 
return  on  tne  writ  he  stated  the  same  as  to  the  date  of  the  levy  on 
the  right,  etc.,  of  defendants. 

It  is  contended  here  by  appellants  that  the  sheriff's  deed  is  void, 
as  to  defendants,  and  conveys  no  right  anterior  to  the  right  of  defen- 
dants; that  conceding  that  such  right  of  defendants,  vested  on  the 
thirtieth  of  June,  1855,  that  the  levy  of  the  writ  having  been  made 
on  the  title  held  by  W.  W.  Chipman  and  Gideon  Aughinbaugh  on 
tho  first  day  of  October,  1866,  that  the  title  derived  by  plaintiffs 
under  the  sheriff's  deed  did  not  go  behind  that  day,'  and  was, 
therefore,  subsequent  and  inferior  to  the  title  of  defendants  in  this 
cause, 

The  title  of  the  purchaser  at  sheriff's  sale  does  not  depend  on  his 
return  to  the  writ.     This  has  been  frequently  held :  Bitter  v.  Scan- 
iiell,  11  Cal.,  238;  Hunt  v.  Loucks,  38  Id,  382;  Blood  v.  Light,  K, 
G53;  Wilson  v.  Madison,  65  /c/.,  8.     Whether  the  return  be  good  or 
bad,  suflicient  or  insufficient,  is  a  matter  of  no  moment  to  the  pur- 
chaser, for  his  title  in  no  manner  depends  on  it:  Ritter  v.  Scannell, 
SHpra.     In  making  out  his  title  the  purchaser  may  use  the  return,  if 
there  is  one  which  is  satisfactory  to  him,  but  in  no  case  is  he  re- 
quired to  use  or  introduce  it,  and  in  no  case  can  he  be  prejudiced 
by  it,  whatever  be  its  terms.     It  is  only  requisite  that  he  show  a 
sale,  and  the  authority  of  the  officer  to  make  it.     The  deed  chows 
the  former,  and  the  judgment  and  execution  prove  the  latter.    The 
law  is  well  stated  in  blood  v.  Light,  by  Sanderson,  J.,  speaking  for 
the  court,  as  follows: 

'^  He  is  bound  to  see  that  there  is  a  judgment  which  is  not  tw/, 
and  an  execution  which  is  regular  upon  its  face;  but  as  to  all  the  acts 
of  the  officer  under  the  execution  which  precede  the  sale,  he  may 
rely  upon  the  legal  presumption  that  they  have  been  duly  per- 
formed; that  the  officer  has  found  no  personal  property;  that  he  has 
seized  upon  the  land  w*hich  he  is  about  to  sell,  and  tnat  he  has  ad- 
vertised the  sale  as  required  by  law:  Cloud  v.  El  Dorado  county, 
12  Cal.,  133;  Clark  v.  Lockwood,  21  Id.,  224;  Moore  v.  Martin, 
present  term,  38  Cal.,  428.  The  statute  is  directory,  so  far  as  it 
deals  with  the  manner  in  which  the  officer  is  required  to  execute  tjie 
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writ:  Smith  v.  Randall,  6  Cal.,  50;  Webber  v.  Cos,  6  Monroe,  110; 
Hayclen  v.  Danlap,  8  Bibb,  216,  and  hence,  although  his  failure  to 
comply  with  its  provisions  may  be  sufficient  cause  to  set  the  sale 
aside,  upon  the  application  upon  the  parties  to  the  writ,  yet  it  does 
not  render  the  sale  void:  San  Francisco  v.  Pixley,  21  Cal.,  59.  It 
is  the  policy  of  the  law  to  uphold  judicial  sales  when  collaterally 
attacked,  by  securing  purchasers,  as  far  as  possible,  without  preju- 
dice to  others,  against  risk.  Such  a  course  is  to  the  interest  of 
both  creditors  and  debtors,  who  would  be  alike  prejudiced  by  a  rule 
which  would  tend  to  the  insecurity  of  titles  obtained  in  that  way. 
It  is  no  obstacle  to  this  policy  to  require  the  purchaser  to  take  the 
risk  of  the  officer's  authority  to  sell,  for  that  can  be  readily  deter- 
mined by  an  inspection  of  the  judgment  and  execution  under  which 
he  is  acting;  but  to  require  him  to  ascertain  and  determine 
whether  the  officer  has  left  a  copy  of  the  writ  with  the  occu- 
pant of  the  land,  or  if  there  was  no  occupant,  that  he  has  posted 
a  copy  upon  the  premises,  and  filed  another  copy,  with 
a  description  of  the  land,  with  the  county  recorder,  in  case 
where  the  land  stands  on  the  records  of  the  county  in  the  name  of 
the  defendant  in  the  execution;  or,  when  it  stands  upon  the  records 
in  the  name  of  some  other  person,  that  he  has  left  with  such  person, 
or  his  agent,  a  copy  of  the  writ  and  a  notice  that  the  land  (describ- 
ing it),  and  any  interest  which  the  defendant  has  therein,  has  been 
seized  under  the  writ,  and  that  he  has  filed  a  copy  of  the  writ  aD<l 
notice  with  the  recorder  of  the  county,  and  left  another  copy  with 
the  occupant  of  the  land;  or,  if  there  was  no  occupant,  that  he  has 
posted  a  copy  in  a  conspicuous  place  on  the  land;  that  the  judgment 
debter  hasno  personal  property;  that  the  land  is  being  sold  in  appro- 
priate parcels,  or  that  it  is  being  sold  according  to  tne  directions  of 
the  judgment  debtor,  and  that  it  has  been  advertised  according  to 
law,  would  amount  almost  to  an  inhibition  upon  judicial  sales,  and 
tend  greatly  to  the  sacrifice  of  the  land,  to  the  prejudice  of  all  tho 
parties  concerned.  Guided  by  these  considerations,  the  legislature 
nas  nowhere  provided  that  the  validity  of  a  purchaser's  title  shall 
depend  upon  the  manner  in  which  the  oincer  has  performed*his  duty; 
but,  on  the  contrary,  without  any  limitation  or  qualification  to  that 
effect,  has  provided  that  *  upon  a  sale  of  real  property,  the  purchaser 
shall  be  substituted  to,  and  acquire  all  the  right,  title,  interest  and 
claim  of  the  judgment  debtor  thereto :'  Sec.  209.  Whether  the  officer 
has  performed  his  duty  lies  between  him  and  the  parties  to  the  writ, 
and  the  purchaser  cannot  be  prejudiced  by  his  remissness  or 
neglect:  38  Cal.,  654-5." 

In  the  case  of  a  sale  of  land  hj  the  sheriff,  the  title  dates  from  the 
lien  of  the  judgment  as  against  third  persons,  and  not  from  the  date  of 
any  real  or  pretended  statutory  levy:  Blood  v.  Light,  38  Cal.,  657. 
The  title  acquired  by  the  deed  of  the  officer  relates  back  to  the  date 
of  tho  judgment  lien,  for  the  judgment  is  the  source  of  his  authority 
and  by  such  relation  the  last  act  is  carried  back  to  the  first  in  mak- 
ing out  the  title,  and  takes  priority  as  of  the  date  of  the  first,  which 
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is  the  (lay  of  the  judgment  lien:  Landes  v-  Brant,  10  How.  U.  S., 
313.  Neither  E.  S.  Chipmau  nor  defendants  here  are  third  persons. 
Thry  stand  in  no  more  favorable  position  than  the  defendants  in 
the  judgment.  They  are  purchasers  here  from  one  of  the  latter 
with  full  opportunity  to  inspect  the  judgment  from  which  plaintiffs 
dcraign  their  title.  They  were  bound  to  know  and  to  yield  to  the 
execution  and  sheriflf 's  deed.  Of  these  they  were  bound  to  take 
co^^nizance  as  a  legal  sequence  of  the  judgment  and  its  lien.  Wc  can- 
liot  concur  in  the  contention  of  defendants.  The  acts  of  the  sheriff 
referred  to,  are  mere  irregularities  which  did  not  affect  the  title  of 
ibo  purchaser  at  the  sale  by  the  sheriff. 

We  iiud  no  error  in  the  record.  The  judgment  should  be  affirmed, 
aiid  it  is  so  ordered. 

lioss,  J.,  Myrick,  J.,  and  McKinstry,  J.,  concurred. 
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&'t.Mii..,'h  infonnal,  wiU  be  held  sufficient  on  appeal,  if  the  parties  treated  it  as  su&cient  on 

ArPEAL  from  a  judgment  of  the  superior  oourt  for  Sutter  county, 
entered  in  favor  of  the  defendants.     The  opinion  states  the  facts. 

JV.  li.  Treadwell,  for  the  appellant. 
IV.  E,  Saitborrif  for  the  respondents. 

The  Court.  Mandamus  to  compel  the  respondent  to  levy  a  tax. 
Conceding  that  the  denial  by  the  respondent  of  petitioner's  allega- 
tion of  demand  and  refusal  to  levy  the  tax  was  informal,  yet  no 
point  seems  to  have  been  made  thereon  at  the  trial,  and  it  wonld 
{i[)[iear  that  the  parties  proceeded  with  the  trial  as  if  the  denial  was 
sulHcieut.  The  petition  was  verified,  and  there  was  a  general  denial 
as  well  a^  an  attempt  at  a  special  denial.  Under  such  circumstances, 
it  has  been  held  that  we  would  treat  the  denial  as  the  parties  treated 
it — suflicient.  The  findings  of  fact  and  the  conclusions  are  suffi- 
cient to  sustain  the  judgment.     We  see  no  error. 

Judgment  affirmed. 
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AuguMt  7,  1884* 

Chinese  Restrtction  Act  of  18Si — Chinese  Laborers  in  Country  at  Date  of 
TsEATT.— Chinese  laborers  who  were  in  the  United  States  on  the  seventeenth  day  of  No- 
vem  er,  1880,  and  who  departed  from  the  United  States  prior  to  June  6, 1882,  before  the 
C'jlieofcnr  of  the  port  was  prepared  to  give  the  certificate  required  by  section  4  of  the  original 
act,  are  entitled  to  re-enter  the  Unitea  States  on  satisfactory  evidence  other  than  the  certifi- 
cate prescribed  ia  said  section  4,  that  they  reside  1  in  the  United  States  on  November  17, 
1<nm\  or  came  into  the  United  States  between  that  date  and  August  4,  1882. 

The  Same— Evidencb  as  to  Chinese  Laborer^)  Departing  after  June  6, 1882.— The 
<7nly  evidence  upon  which  Chinese  laborers,  who  departed  from  the  United  States  after  June 
0,  \)><1^  can  now  be  admitted,  is  a  certificate  containing  all  the  essential  matters  required  by 
Bection  4  of  the  original  act,  or  the  certificate  provided  for  in  the  amendatory  act;  antl 
Chinese  laborers  who  departed  from  the  United  States  prior  to  July  5,  1884,  or  before  the 
collector  was  prepared  to  issue  certificates  under  the  latter  act,  having  such  a  certificate  reg- 
i^Iarly  k'iued  under  the  act  of  1882,  and  wL.)  produce  it  to  the  collector  on  their  return,  are 
;  rium  facie  entitled  to  re-enter  the  United  States,  although  they  do  not  arrive  till  after  July 
a,  If^l 

TuE  Same— Laborers  Departing  Under  Act  of  Jdly  5, 1884.— Chinese  laborers  who 
have  departed  from  the  United  States  since  the  collector  has  been  prepared  and  ready  to 
fumihh  the  certificates  required  by  section  4  of  the  restrictive  acti  as  amended  by  the  act  of 
July  5, 1884,  can  only  re-enter  the  United  States  upon  the  production  of  the  certificate 
r^^iuired  by  said  amendment,  which  is  the  only  evidence  to  show  ajyrimafacie  right  in  such 
case«  to  re-enter  the  United  States.  Should  the  United  States  produce  evidence  t)  over- 
throw svuch  jprima  facie  evidence  of  a  right  to  re-enter  the  United  States,  the  party  claiming 
the  right  to  re-enter  may  rebut  such  evidence  produced  bv  the  United  States,  by  any  evi- 
r.tuce  generally  competent  under  the  ordinary  rules  of  evidence. 

The  Same— Chinese  not  Laborers  under  Act  of  July  5,  1884.— Chinese,  other  than 
riiiiiese  laborers,  entitled  under  the  treaty  with  China,  and  not  prohibited  from  entering  the 
riJted  States  by  the  said  restriction  act,  who  left  China  or  other  foreign  country  before 
July  5, 1884,  on  their  way  to  enter  the  United  States,  are  now  entitled  to  enter  upon  such 
s&tijifactorv  evidence  as  was  recognized  as  competent  and  sufficient  before  the  passage  of 
aaid  amendatorv  act  of  July  5,  1884. 

The  Same— \Vife  and  Children  of  Chinese  other  than  Laborers  under  Act  of  1884.— 
The  wife  or  minor  child  of  a  man  of  the  Chinese  race  entitled  to  come  to  the  United  States, 
other  than  a  Chinese  laborer,  ia  a  "  Chinese  person"  within  the  meaning  of  said  original  and 
amendatory  restriction  acts,  and  entitled  to  enter  upon  the  production  of  the  required  certi- 
ti<»te,  but  not  otherwise,  imder  the  provisions  of  the  said  amendat<^iy  act.  They  cannot,  nor 
on  either  of  them,  enter  upon  the  certificate  issued  to  the  husband,  or  father  alone,  not 
tabracing  the  recjuired  description  and  name  of  the  wife  or  child.  There  must  be  either  an 
dependent  certificate,  such  as  required,  or  the  certificate  issued  to  the  husband,  or  father, 
n^'ist,  aLio,  contain  a  certificate  of  the  facts  required  by  the  statute,  both  as  to  the  vnfe,  and 
M  to  each  minor  child  sought  to  be  introduced.  But  the  wife  and  minor  children  who  have 
fif't,  in  fact,  adopted  the  occupation  of  a  laborer,  of  a  Chinese  man,  should  be  deemed  to 
Umu^  to  the  claks  to  which  the  husband  or  father  belongs. 

Application  for  a  writ  of  hubeaa  corpus.  Before  Sawyer,  circuit 
judge,  and  Hoffman,  district  judge. 
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Hllbom,  United  States  attorney,  for  the  United  States,  Inter- 
venor. 

J»  H.  Biordon,  E.  D.  Wheeler^  Harvey  Brotvn  and  L.  J.  Movmjy 
for  the  petitioner. 

By  the  Court,  Sawyer,  Circuit  Judge.  Upon  careful  considera- 
tion of  the  act  approved  July  5, 1884,  to  amend  an  act  entiUed,  "an 
act  to  execute  certain  treaty  stipulations  relating  to  Chinese,  etc," 
we  liold,  and  we  have  determined  in  passing  upon  the  right  of 
Chinese  to  enter  the  U^nited  States  to  be  governed  by  the  rSes  as 
stated  in  the  following  propositions. 

1.  Chinese  Laborers  in  Country  at  Date  of  Treaty. — Chinese  labor- 
ers who  were  in  the  United  btates  on  the  the  seventeenth  day  of 
November,  1880,  and  who  departed  from  the  United  States  prior  to 
June  6th,  1882,  before  the  collector  of  the  port  was  prepared  to  give 
the  certificate  required  by  section  4  of  the  original  act,  are  entitled 
to  re-enter  the  United  States  on  satisfactory  evidence  other  than  the 
certificate  prescribed  in  said  section  4,  that  they  resided  in  the 
United  States  on  November  17, 1880,  or  came  into  uie  United  States 
between  that  date  and  August  4,  1882. 

There  is  nothing  in  the  amendatory  act  on  this  point  that  requires 
a  construction  more  unfavorable  to  Chinese  laborers  than  that  given 
by  us  in  Leong  Tick  Dew,  2  West  C.  Bep.,  83,  to  the  original  act. 

Dropping  the  word  "and,"  after  the  clause  in  section  3  in  the 
original  act,  "  the  two  foregoing  sections  shall  not  apply  to  Chinese 
laborers  who  were  in  the  United  States  on  the  seventeenth  day  of 
November,  1880,"  etc.,  and  substituting  therefor  in  the  amendatory 
act,  "nor  shall  said  sections  apply  to  Chinese  laborers  who  shall  pro- 
duce to  said  master,  etc.,  *  *  *  the  evidence  hereinafter  in 
this  act  required  of  his  being  one  of  the  laborers  in  this  section 
mentioned, '  makes  two  classes — the  general  class,  embracing  all  who 
were  in  the  United  States  between  the  two  dates,  and  the  sub-class 
being  those  of  that  class  who  could  obtain  the  certificate  provided 
for  in  the  next  following  section  4.  This  change  renders  the  pro- 
priety of  our  construction  of  the  original  act  still  more  apparent, 
and  seems  intendjBd  to  affirm  it.  Section  4  only  applies,  and  in  the 
nature  of  things,  can  only  apply,  to  those  Chinese  laborers  in  the 
country  at  the  dates  mentioned,  who  departed  from  the  country  after 
the  passage  of  the  act;  for  as  to  those  who  had  already  departed,  it 
was  impossible  for  the  collector  to  go  on  board  of  the  vessel,  before 
their  departure,  and  make  the  prescribed  list,  or  deliver  the  pre- 
scribed certificate.  The  last  clause  of  section  4,  making  the  pre- 
scribed certificate  "  the  only  evidence  permissible  to  establish  a  right 
of  re-entry,"  has  reference  alone  to  those  Chinese  laborers  provided 
for  in  the  first  part  of  the  same  section,  and  in  the  nature  of  things 
could  only  refer  to  that  class,  for  as  to  no  other  could  the  collector 
possibly  go  aboard  the  vessel  before  her  departure  and  make  the 
list,  and  issue  the  certificate.  The  act  certainly  did  not  contemplate 
.that  the  collector  should  perform  these  acts  upon  vessels  and  in 
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regard  to  Cliinese  laborers  already  gone.  The  langiiago  is,  "  the  said 
certificate  shall  be  the  only  evidence,"  etc.  What  is  the  ^^  said  cer- 
tificate T  Clearly  the  certificate  which  the  collector  is  to  issue  to 
the  departing  laborer  in  pursuance  of  the  provisions  of  the  first 
clause  of  the  section,  vpon  going  aboard  the  vessel  and  making  the 
required  list  befirre  her  departure.  It  could  be  no  other.  No  other 
certificate  is  provided  for,  and  this  could  not  be  done,  and  congress 
did  not  do,  or  intend  to  do,  so  unreasonable  a  thing  as  to  give  a 
right  to  a  certificate,  and  impose  the  correlative  duty  to  produce  it, 
as  to  persons,  who  had  already  departed  before  the  passage  of  the 
act,  and  could  not  obtain  it.  The  act  imposes  a  duty  and  obliga- 
tion on  the  government  through  the  collector,  correlative  and  pre- 
cedent to  the  obligation  imposed  on  the  Chinese  laborer  to  produce 
ihe  prescribed  certificate,  and  the  obligation  of  the  latter  to  produce 
the  certificate  necessarily  arises  subsequently  to,  and  is  dependent 
upon  the  performance  of  the  correlative  and  precedent  duty  and 
obligation  on  the  part  of  the  government  to  furnish  it. 

To  hold  that  congress  intended  to  require  the  performance 
of  the  dependent  obligation  on  the  part  of  the  Chinese  laborer, 
until  the  government  has  discharged  its  correlative  and  precedent 
duty  and  obligation  upon  which  his  obligation  rests,  imposed  by 
the  act,  by  furnishing  the  certificate  and  thereby  rendering  it  pos- 
sible for  him  to  produce  it,  would  be  to  attribute  to  congress  a 
deliberate  intent  to  perpetrate  a  palpable  and  glaring  absurdity, 
thereby  violating  one  of  the  most  venerable  canons  of  statutory 
construction,  that  a  statute  must  not  bo  so  construed  as  to  lead  to 
an  absurd  conclusion.  We  must  conclude,  therefore,  that  it  was 
Dot  intended  to  require  the  production  of  the  certificate  by  those 
who  departed  from  the  country  before  it  was  possible  to  obtain  it. 
And  that  congress  did  not  intent  to  exclude  such  Chinese  laborers  as 
were  in  the  country  at  the  time  mentioned  is  clearly  manifest,  because  it 
has  said  so  in  express  terms  in  the  provision  oi  section  3,  ''that  the 
two  foregoing  sections  (excluding  Chinese  laborers)  shall  not  apply  to 
Chinese  laborers,  who  were  in  the  United  States  on  the  seventeenth 
day  of  November,  1880,"  etc.  It  is  clear  from  the  necessities  of  the 
case,  that  this  section  is  only  applicable  to  those  who  departed  after 
the  passage  of  the  act,  and  who  had  the  opportunity  to  procure  the 
certificates. 

To  hold  otherwise,  would  be  to  render  this  clause,  making 
the  impossible  certificate  the  only  evidence,  as  to  those  who  had 
departed  before  the  passage  of  the  act,  absolutely  inconsistent  with 
the  clauses  of  section  3  referred  to,  that  the  preceding  sections 
"shall  not  apply  to  Chinese  laborers  who  were  in  the  United 
States,''  at  the  designated  period,  and  render  that  provision  wholly 
nagatory,  as  well  as  to  violate  the  treaty  which  the  act  professes  to 
execute,  and  not  to  abrogate  it.  The  different  provisions  of  the 
statute  most  be  so  construed,  if  possible,  that  they  can  stand  to-  , 
gether,  and  not  so  as  to  nullify  each  other. 
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The  clause  of  tbe  amendment  making  tbe  certificate  the  only  evi- 
dence as  to  those  to  whom  it  is  applicable  of  a  right  to  re-enter  the 
United  States  only  declares  in  express  and  explicit  terms  what  \?e 
held  the  original  act  to  mean,  and  in  no  way  changes  its  effect,  in 
this  particular,  as  we  had  construed  it. 

The  requirements  of  the  certificate  liave,  it  is  true,  been  enlarged, 
but  this  in  no  way  affects  the  act  in  this  respect  as  construed  by  us 
upon  any  disputed  point  of  construction.  We  are  entirely  satisfied 
with  the  decision  in  the  case  cited,  and  adhere  to  it,  and  apply  to 
it  the  amended  act,  to  which  it  is  as  clearly  applicable  as  to  the 
original,  and,  we  think,  more  clearly  so.  The  United  States  Attor- 
ney insists  that  it  ought  now  to  be  conclusively  presumed  that  all 
Chinese  laborers,  who  departed  between  the  dates  named,  hare 
already  returned.  Congress  has  not  provided  that  there  shall  be 
any  such  presumption,  conclusive  or  otherwise,  and  we  are  not  author- 
ized to  legislate  or  incorporate  any  such  presumption  into  the  act. 

2.  The  only  evidence  upon  which  Chinese  laborers,  who  departed 
from  the  United  States  after  June  6,  1882,  can  now  be  admitted,  is  a 
certificate  containing  all  the  essential  matters  required  by  section  \. 
of  the  original  act,  or  the  certificate  provided  for  in  the  amendatory 
act;  and  Chinese  laborers  who  departed  from  the  United  States  prior 
to  July  5, 1884,  or  before  the  collector  was  prepared  to  issue  certifi- 
cates under  the  latter  act,  having  such  a  certificate  regularly  issued, 
under  the  act  of  1882,  and  who  produce  it  to  the  collector'on  their 
return,  are  prima  facie  entitled  to  re-enter  the  United  States, 
although  they  do  not  arrive  till  after  July  5,  1884. 

3.  Chinese  laborers  who  have  departed  from  the  United  States 
since  the  collector  has  been  prepared  and  ready  to  furnish  the  cer- 
tificates required  by  section  4  of  the  restriction  act  as  amended  by 
tbe  said  act  of  July  5, 1884,  can  only  re-enter  the  United  States  upon 
the  production  of  the  certificate  required  by  said  amendment,  which 
is  the  only  evidence  to  show  a  prima  facie  right,  in  such  cases,  to 
re-enter  the  United  States.  Should  the  United  States  produce 
evidence  to  overthrow  such  prima  facie  evidence  of  a  right  to  re- 
enter the  United  States,  the  party  claiming  the  right  to  re-enter 
may  rebut  such  evidence  produced  by  the  United  States,  by  any 
evidence  generally  competent  under  the  ordinary  rules  of  evidence. 

4.  Chinese  other  than  Chinese  laborers,  entitled  under  the  treaty 
with  China,  and  not  prohibited  from  entering  the  United  States  by 
the  said  restriction  acts,  who  left  China  or  other  foreign  country 
before  July  5, 1884,  on  their  way  to  enter  the  United  States,  are  now- 
entitled  to  enter  upon  such  satisfactory  evidence  as  was  recognized 
as  competent  and  sufficient  before  the  passage  of  said  amendatory 
act  of  July  5,  1884. 

5.  The  wife,  or  minor  child,  of  a  man  of  the  Chinese  race  entitled 
to  come  to  the  United  States,  other  than  a  Chinese  laborer,  is  a  '*Cbi- 
ncse  person,"  within  the  meaning  of  said  original,  and  amendatory 
restriction  acts,  and  entitled  to  enter  upon  the  production  of  tbe 
required  certificate,  but  not  otherwise,  under  the  provisions  of  tbo 
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said  amendatory  act.  They  cannot,  nor  can  either  of  them,  enter 
upon  the  certificate  issued  to  the  husband,  or  father,  alone,  not  em- 
bracing the  required  (fescription  and  name  of  Ihe  wife,  or  child. 
There  must  be  either  an  independent  certificate,  such  as  required, 
or  the  certificate  issued  to  the  husband,  or  father,  must,  also,  contain 
a  certificate  of  the  facts  required  by  the  statute,  both  as  to  the  wife, 
and  as  to  each  minor  child  sought  to  be  introduced.  But  thp  wife 
and  minor  children  who  have  not,  in  fact,  adopted  the  occupation  of 
a  laborer,  of  a  Chinese  man,  should  be  deemed  to  belong  to  the  class 
to  which  the  husband,  or  father  belongs. 

I  will  say  in  regard  to  the  last  proposition,  that  the  amend- 
atory act  says,  *  *  every  Chinese  person  other  than  a  laborer  *  *" 
shall  procure  the  prescribed  certificate.  It  does  not  say  every 
Chinese  person,  except  the  wife  or  child  of  one  haying  a  certificate; 
and  we  are  satisfied  that  the  provision  embraces  every  Chinese 
individual.  Webster  defines  a  *'  person  "  to  be  an  individual  of  the 
human  race  and  includes  men,  women  and  children.  Bouvier's  law 
dictionery,  also  defines  the  word  "person  "as  including  men,  women 
and  children.  "  Every  Chinese  person  "  is  a  term  of  broad  signifi- 
cance, and  manifestly  includes  all  as  used  in  this  act  of  congress, 
^e  are  unable  to  give  it  any  other  construction.  We  are  not 
authorized  to  introduce  a  provision  like  this — every  Chinese  person, 
"except  the  wife  and  child  of  a  Chinese  man  presenting  the  required 
certificate."  That  would  be  legislating,  rather  than  construing. 
We  do  not  perceive  that  it  would  make  any  great  difference,  when 
tho  construction  becomes  known,  and  it  is  the  natural  construction 
which  any  one  would  put  on  the  act.  The  husband,  when  he  obtains  . 
a  certificate  for  himself,  can  as  readily  obtain  it  for  his  wife  and 
child,  either  an  independant  certificate,  or  have  the  name  and  facts 
showing  the  relations  of  the  parties  introduced  into  his  own  certifi- 
cate concerning  them  all.  Any  other  construction  would  open  tho 
door  to  extensive  frauds  that  might  be  perpetrated,  because  there 
can  be  no  distinction  between  an  infant  from  the  time  he  is  born 
until  he  is  twenty-one  years  of  age.  He  in  law,  is  a  minor — au 
infant — ^until  his  majority,  under  the  control  of  his  father  and  a  part 
of  his  father's  family.  There  are  a  great  many  coming  here  from 
twelve  to  twenty-one  years  of  age,  and  any  one  who  might  choose  to 
father  these  minor  children  might  bring  any  number  of  them  hither 
if  the  construction  claimed  for  it  is  allowed.  It  would  open  tho 
door  to  frauds  and  difficulties,  whereas,  now,  on  the  construction 
adopted,  the  requirements  of  the  act  are  very  clear,  and  can  be 
readily  complied  with  by  the  party  applying  for  a  certificate  for  him- 
self by,  at  the  same  time,  procuring  one  for  his  wife  and  child,  or 
having  the  proper  facts  incorporated  into  his  own  certificate.  These 
are  the  propositions  which  we  adopt  in  the  construction  of  tho  new 
act,  and  which  we  propose  to  apply  in  passing  upon  the  questions 
arising  in  the  cases  that  arc  now  before  us. 
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CinCUIT  COURT,  DISTRICT  OF  OREGON. 

t 

ZeILIN  V,   BOGEBS. 
Filed  Jidy  25,  I884, 

Adverse  Possession. — ^The  open  and  exclusive  use  of  real  property  for  the  purpose  to 
which  it  is  ordinarily  fit  or  adapted,  constitutes  adverse  possession;  and  the  erection  of  a 
fence  or  other  artificial  boundary  to  indicate  the  limits  of  such  possession  is  not  essentbl 
thereto. 

Plea  op  the  Statute  op  Libcitations. — In  an  action  for  the  recovery  of  the  possession  of 
real  property,  the  defense  of  the  statute  of  limitationd  should  be  pljaded  directly,  as  that,  tie 
caupo  of  action  did  not  accrue  within  the  ten  years  next  before  the  commencement  of  tho 
action,  but  the  allegation,  that  neither  the  plaintiff  nor  his  cantor  were  seized  or  [x>i»evHAl 
of  the  premises  during  that  period,  is  sufficient  to  allow  proof  of  adverse  possession  by  iLe 
defojidant,  inconsistent  with  the  i)laintiff  *8  right  to  maintain  the  action. 

Amendment  after  Verdict. — In  the  furtherance  of  justice  the  defendant  may  and  ought 
to  be  allowed  to  amend  such  a  defense,  after  verdict,  so  as  to  make  it  conform  to  the  uliiiu«ie 
fact  proven — the  action  did  not  accrue,  etc. 

Pkoop  of  Possession. — ^The  fact  that  the  plaintiff's  grantor  abandoned  orreliaquiahedthe 
possession  of  the  premises  in  controversy  to  the  defendant  absolutely,  for  any  cause  or  (x>l- 
biJeration,  and  that  the  latter  thereupon  took  and  held  such  possession  lo  the  exclusion  (-f 
Bnch  grantor  and  his  assigns,  may  be  shown  by  parol  in  support  of  the  defense  of  the  statute 
of  limitations. 

Assessment  Roll. — The  fact  that  a  parcel  of  laud  does  not  appear  on  the  assessment  r  11 
of  the  county,  in  a  given  year,  as  the  ^)roperty  of  the  defendant  in  an  action  for  the  recover}' 
( f  the  same,  does  not  tend  to  contradict  the  testimony  of  such  defendant,  to  the  effect  tiiat 
he  paid  the  taxes  thereon,  as  owner,  in  such  year;  nor  is  it  competent  evidence  in  such  action, 
for  or  agaii^st  either  party  thereto,  of  the  ownership  of  such  land. 

Motion  for  a  new  trial  in  an  action  to  recover  possession  of  real 
property. 

Before  Field,  C.  J.,  and  Deady,  D.  3. 

Sidney  Dell^  for  the  jDlaintiff. 

William  Strong  and  H.  H.  Hurley,  for  the  defendant. 

This  action  is  brought  to  recover  the  possession  of  two  parcels  of 
land  situate  in  Yamhill  county,  Oregon,  and  for  the  rents  and  profits 
of  the  same  during  their  detention  from  plaintiff. 

It  is  alleged  in  the  complaint  that  on  January  1, 1875,  one  Susan 
R.  Hall  was  the  owner  in  fee  of  the  two  parcels;  that  William  F, 
Hall  was  then  her  husband;  that  on  that  day  she  died,  leaving  him 
surviving  her,  whereupon  he  became  and  was  tenant  by  the  courtesy 
of  an  estate  for  his  life  on  the  premises;  that  the  plaintiff  by  mesne 
convevances  has  become  the  owner  of  this  life  estate,  which  is  of 
the  value  of  one  thousand  dollars,  and  is  entitled  to  the  rents,  issues 
and  profits  from  November  8,  1875;  that  on  said  November  8  the 
defendant  ousted  the  said  Hall  from  the  premises  and  took  posses- 
sion thereof  and  has  ever  since  withheld  tho  same  from  the  saiJ 
Hall  and  his  assigns  and  from  the  plaintiff,  and  that  tho  value  of 
said  rents  and  profits  since  said  day  is  three  thousand  two  hundred 
and  fifty  dollars,  and  their  present  value  is  one  thousand  dollars  a 
year;  wherefore  the  plaintiff  prays  judgment  for  tho  possession  of 
the  premises  and  for  the  value  of  the  rents  and  profits,  past  and 
accruing,  with  costs. 

By  his  answer,  the  defendant  denies  the  several  allegations  of  the 
complaint,  except  those  concerning  the  value  of  the  premises,  tho 
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relation  of  William  F.  to  Susan  R.  Hall  and  her  death,  but  which 
he  avers  took  place  on  March  28,  1868,  and  that  he  has  been  in  the 
exclusive  possession  of  the  premises  and  withheld  the  same  from 
said  Hall  and  the  plaintiff  since  July  14,  1868. 

The  answer  contains  two  special  pleas  or  defenses. 

The  first  one  is  made  under  section  318  of  the  code  of  civil  pro- 
cedure, to  the  claim  for  rents  and  profits,  and  is  to  the  effect,  that 
since  July  14, 1868,  the  defendant  has  claimed  and  held  the  premises, 
under  color  of  title,  adversely  to  the  claim  of  the  plaintiff  and  his 
grantors;  and  that  during  said  period  he  made  permanent  improve- 
ments thereon,  in  ^ood  faith,  of  the  value  of  two  thousand  dollars. 
The  second  one  is  intended  as  a  plea  of  the  statute  of  limitations  in 
bar  of  the  action,  and  is  in  these  words — *'That  the  said  Susan  R. 
Hall  departed  this  life  on  March  28,  1868;  and  that  neither  the 
plaintiff,  his  ancestor,  predecessor  or  grantor,  was  or  has  been  seized 
or  possessed  of  the  premises  described  in  the  complaint  and  in 
question  in  this  action  or  any  part  or  portion  of  the  same  within  ten 
years  last  past,  prior  to  the  commencement  of  this  action,  nor  since 
July  14,  1868." 

The  code  of  civil  procedure,  sections  3  and  4,  provides  that  an 
action  for  the  recovery  of  the  possession  of  real  property  *' shall 
only  be  commenced  within  twenty  years  after  the  cause  of 
action  shall  have  accrued:"  and  adds — "and  no  action  shall  be  main- 
tained for  such  recovery,  unless  it  appear  that  the  plaintiff,  his 
ancestor,  predecessor  or  grantor,  was  seized  or  possessed  of  the 
premises  in  question,  within  twenty  years  before  the  commencement 
of  the  action." 

By  the  act  of  October  17,  1878  (Ses.  L.  21),  this  period  of  limita- 
tion  was  reduced  to  ten  years. 

Instead  of  pleading  the  bar  of  the  statute  directly  and  properly, 
as  that  the  plaintiff  ought  not  to  have  or  maintain  his  action  against 
the  defendant,  because  the  cause  thereof  did  not  accrue  within  ten 
years  before  the  commencement  of  the  same,  the  latter  merely 
alleges  that  neither  the  plaintiff  nor  those  under  whom  he  claims 
have  been  seized  or  possessed  of  the  premises  within  ten  years, 
from  which  the  inference  may  be  made  that  neither  of  them  was  dis- 
seized or  dispossessed  of  the  premises  within  that  time,  and  there- 
fore no  cause  of  action  accruea  to  either  of  them  within  that  period 
on  such  account. 

The  answer,  as  required  by  section  316  of  the  code  of  civil  pro- 
cedure, also  contains  a  statement  of  the  nature  and  duration  of  the 
defendant's  estate  in  the  premises  and  that  of  his  co-tenants,  to  the 
effect  that  he  is  the  owner  in  fee  of  fifty-one  sixty-fourths  of  the 
first  parcel  described  in  the  complaint  and  that  other  persons,  known 
and  unknown  to  him,  naming  the  former  and  the  immediate  ances- 
tors of  the  latter,  are  the  owners  in  fee  of  the  remaining  thirteen 
sixty-fourths  thereof,  in  common  with  him,  and  that  he  holds  the 
whole  of  said  parcel  for  himself  and  said  co-tenants;  and  that  as  to  the 
second  of  such  parcels,  he  is  the  undivided  owner  in  fee  of  the  same. 
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The  plaintiff,  replying  to  the  answer,  controverts  the  allegations 
in  the  special  defenses  and  statement  of  the  defendant's  estate  in 
the  premises. 

The  case  was  tried  before  the  district  judge,  with  a  jury,  on  No- 
vember 28,  1882,  and  there  was  a  verdict  for  the  defendant. 

On  the  trial  the  plaintiff  showed  title  to  the  first  parcel  of  the 
premises,  containing  two  hundred  and  thirty-five  and  seventy-five 
(jne-hu)idredths  acres,  from  the  United  States  to  Samuel  McSween 
and  wife,  its  donees,  under  the  donation  act  of  September  27,  1850, 
and  to  the  second  parcel,  containing  thirty-seven  and  fifty  one-hun- 
dredths  acres,  from  the  same  source  to  Stephen  Beaucnamp,  and 
by  proper  mesne  conveyance  from  said  donees  to  Susan  E.  Hall, 
and  then  put  in  evidence  a  deed  from  WilliamF.  HaU  to  Sidney 
Dell,  the  plaintiff's  attorney,  dated  February  14, 1880,  conveying  to 
tho  latter  the  •*  life  interest"  of  said  Hall  in  the  premises,  together 
with  the  claim  for  rents  and  profits,  for  the  consideration  of  fifty 
dollars;  a  deed  from  Dell  to  W.  T.  Newby  for  an  undivided  half  of 
the  premises  of  the  same  date;  a  deed  from  Dell  of  the  other  undi- 
vided half  to  the  plaintiff,  dated  April  16, 1880;  and  one  from  Newby 
to  the  plaintiff  for  his  undivided  half  of  the  same  date. 

Tho  defendant  called  William  T.  Hall  as  a  witness,  and  asked 
him  the  question:  "Were  yoii  in  possession  of  the  premises  in 
controversy  on  the  death  of  your  wife,  Susan  B.  Hall,  in  March, 
1868,  and  for  six  weeks  afterwards,  and  did  you  in  July  of  that  year 
turn  over  the  possession  of  the  premises  to  the  defendant?''  coaiiacl 
for  the  defendant  stating  at  the  time  that  the  object  of  the  ques- 
tion was  to  sustain  the  defendant's  right  to  the  possession  of  tho 
premises  against  the  witness  and  his  assigns  by  reason  of  the  lapse 
of  time.  The  question  was  objected  to  as  immaterial,  because  the 
statute  of  limitation  had  not  been  pleaded  by  the  defendant.  The 
objection  was  overruled  and  the  ruling  excepted  to.  In  answer  to 
tho  question  the  witness  testified  as  follows: 

I  remained  on  the  premises  some  six  weeks  or  two  months  after 
my  wife  died,  when  I  delivered  the  premises  all  over  to  the  defend- 
ant. Since  then  I  have  not  exercised  or  claimed  any  authority  over 
the  premises.  The  defendant  has  occupied  the  premises  ever  since, 
and  I  have  never  claimed  any  interest  in  the  property,  as  against 
him.  Since  I  turned  the  property  over  to  the  defendant  he  has 
been  in  possession,  as  owner,  and  claimed  to  be  the  owner  to  my 
knowledge,  and  I  have  never  made  any  claim  to  it.  I  did  not  feel 
or  tliink  that  I  ever  had  any  courtesy  or  life  estate  in  the  premises 
after  my  wife's  death,  but  Dell  said  I  had,  and  I  made  him  some 
kind  of  a  conveyance  in  1880.  My  wife  died  in  March,  1868,  Bat 
I  did  not  yield  up  any  right  of  my  daughter  in  the  premises  to  the 
defendant. 

The  defendant,  to  maintain  the  bar  of  the  statute,  also  offered  to 
prove  by  himself  that  since  July,  1868,  and  for  more  than  ten  years 
prior  to  the  commencement  of  this  action,  he  had  paid  all  the  taxes 
on  the  land  as  his  own,  to  which  evidence  the  plaintiff  objected  for 
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the  same  reason,  but  the  objection  was  overruled  and  the  evidenco 
admitted.  And  also,  that  in  1868,  after  the  death  of  his  wife,  said 
Hall  claimed  an  interest  of  some  sort  in  the  premises,  he  did  nou 
know  what,  and  wanted  to  go  away;  and  that  he  purchased  of  him 
what  he  claimed  to  be  his — Hall's — interest  in  the  premises,  includ- 
ing growing  crops,  furniture  and  an  old  horse,  for  three  hundred 
dollars,  rating  his  interest  in  the  land  at  one  hundred  and  fifty  dol- 
lars, though  he  did  not  understand  what  Hall's  right  was,  and  that 
80  far  as  Hall  was  concerned  he  had  occupied  the  premises  ever 
since  as  his  own  and  has  since  purchased  the  interest  of  his  daughter 
and  heir  to  his  wife  therein  (for  which  it  appears  that  he  received  a 
deed  from  said  Hall  as  the  guardian  of  said  daughter  on  November 
G,  1875) ;  to  which  evidence  the  plaintiff  objected  for  the  same  rea- 
son and  the  further  one  that  a  sale  of  an  interest  in  land  could  not 
be  shown  by  parol,  but  the  objection  was  overruled  and  the  evi- 
dence admitted.     To  both  the  rulings  exceptions  were  duly  taken. 

To  rebut  the  defendant's  testimony  as  to  the  payment  of  taxes  the 
plaintiff  offered  in  evidence  certified  copies  of  the  assessment  rolls 
of  Yamhill  county  from  1868  to  1876  inclusive,  to  show  that  the 
premises  had  not  been  assessed  to  the  defendant  during  those  years, 
to  the  admission  of  which  the  defendant  objected  as  immaterial, 
and  the  objection  was  sustained  by  the  court,  because  it  did  not 
appear  from  said  assessment  rolls  who  had  paid  the  taxes  in  ques- 
tion; to  which  ruling  the  plaintiff  excepted. 

The  plaintiff  requested  the  court  to  charge  the  jury  that  the 
defendant  not  having  introduced  any  evidence  or  claim  under  a 
paper  title  to  the  smaller  of  the  two  parcels  of  land,  before  they 
could  find  that  he  was  in  the  adverse  possession  of  the  same  for  ten 
years  prior  to  the  commencement  of  the  action,  **  they  must  be  sat- 
isfied that  he  lived  on  one  or  both  parcels  durmg  that  entire  period 
and  had  it  under  enclosure  for  the  entire  ten  years;"  and  also,  **that 
without  a  paper  title  the  defendant  could  only  maintain  a  right  by 
adverse  possession  to  that  which  he  actually  encloses  for  the  whole 
ten  years  prior  to  the  action." 

These  instructions  the  court  refused  to  give,  but  charged  the  jury 
that  any  other  evidence  of  actual  possession  was  sufficient  in  a  set- 
tled farming  country  where  there  are  known  boundaries  to  claims 
and  possessions.  That  it  was  sufficient  if  the  defendant  exercised 
ownership  over  the  premises.  If  he  occupied  them  as  his  own  for 
ten  yeai^  prior  to  the  commencement  of  the  action,  not  intending 
to  recognize  or  allow  that  Hall  had  any  interest  or  estate  therein, 
the  action  is  barred;  and  as  the  plaintiff  has  admitted  in  open  court 
that  if  the  statute  of  limitations  is  well  pleaded  he  is  barred  from 
recovering  the  north  half  of  the  larger  parcel,  your  inquiry  u[)on 
this  point  will  be  confined  to  the  south  half  of  such  parcel  and  the 
smaller  one,  to  which  refusal  and  instruction  the  plaintiff  excepted. 

The  jury,  in  addition  to  the  general  verdict  for  the  defendant, 
found,  in  response  to  questions  submitted  to  them  by  the  court : 
(1)  that  the  defendant  at  the  commencement  of  this  action — April 
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21,  1882 — ^had  been  in  the  occupation  and  possession  of  the  prem- 
ises in  controversy  adversely  to  W.  F.  Hall,  under  whom  the  plain- 
tilT  claims,  for  more  than  ten  years,  claiming  the  same  as  against 
said  Hall,  as  his  own  exclusive  property;  and  (2)  that  said  Hall  was 
aware  of  the  defendant's  occupation  and  possession,  whatever  it 
was,  and  never  did  make  or  assert  any  claim  to  any  interest  or  estate 
in  the  premises  after  he  left  them  in  1863. 

There  was  also  evidence  in  the  case  tending  to  prove  that  the  two 
parcels  of  land  were  contiguous  and  that  they  had  been  enclosed  for 
more  than  twenty  years,  and  that  during  the  greater  portion  of  that 
time  they  had  been  occupied  as  one  farm;  and  that  they  were  en- 
closed, anew  by  the  defendant  some  eight  or  nine  years  before  the 
commencement  of  this  action. 

The  motion  for  a  new  trial  is  made  on  two  grounds:  First,  the 
verdict  is  contrarv  to  law  and  evidence.  Second,  errors  of  law  included 
in  the  foregoing  exceptions,  as  follows:  (1)  The  admission  of  evi- 
dence to  prove  adverse  possession  by  the  defendant  when  the  statute 
of  limitations  was  not  pleaded;  (2)  The  refusal  to  admit  the  assess- 
ment rolls  to  rebut  the  evidence  that  the  defendant  had  paid  tho 
taxes  on  the  premises;  (3)  The  admission  of  the  parol  evidence  as 
to  the  plaintiff's  purchase  of  HalFs  interest  in  the  premises  in  186S; 
and  (4)  the  refusal  of  the  court  to  charge  the  jury  as  requested  by 
tho  plaintiff  upon  the  subject  of  enclosure,  and  the  error  in  the 
charge  actually  given. 

Field,  J.,  delivered  the  opinion  of  the  court. 

A  new  trial  must  be  denied.  The  testimony  of  Hall  as  to  his 
possession  of  the  demanded  premises  in  1868  after  the  death  of  his 
wife;  his  delivery  of  that  possession  to  the  defendant  with  his 
intended  relinquishment  of  all  interest  in  them,  was  admissible  to 
tihow  when  the  defendant  took  possession  and  also  its  open  and 
exclusive  character.  If  to  it  we  add  the  testimony  of  the  defendant 
himself,  given  in  his  own  behalf,  the  adverse  character  of  his  pos- 
session is  well  shown  and  the  finding  of  the  jury  is  fully  justified. 
More  than  ten  years  had  elapsed  between  the  abandonment  of  Hall 
and  the  entry  of  the  plaintiff  and  the  commencement  of  the  action, 
and  thus  a  bar  to  the  plaintiff's  recovery  was  created  even  sup- 
posing he  had  a  specific  conveyance  of  Hall's  original  interest  in  the 
premises  as  tenant  by  the  courtesy.  The  deed  of  Hall  to  Dell  is  not 
set  forth  in  the  exceptions,  though  it  is  stated  therein  to  be  for  his 
"life  interest,"  with  a  special  warranty  ** against  himself  and  those 
claiming  under  him." 

Hall  testified  that  he  never  made  any  claim  to  the  property  or  any 
interest  therein  after  he  gave  possession  of  it  to  the  defendant— and 
in  fact  did  not  think  he  had  any,  and  so  told  Dell  at  the  time  the 
latter  obtained  his  deed.  It  is  therefore  probable  that  the  deed  in 
effect  only  amounted  to  a  quit  claim — a  relinquishment  merely  of 
possible  rights,  instead  of  a  specific  conveyance  of  a  certain  inter- 
est— a  probability  which  is  much  enhanced  by  the  very  small  con- 
sideration given  for  it. 
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But  treatiDg  it  as  a  conveyance  of  whatever  interest  Hall  then  had 
in  the  premises,  it  was  too  late  to  effect  the  rights  acquired  by  the 
defendant  by  means  of  his  ten  years'  exclusive  and  uninterrupted 
possession  of  them. 

It  is  true,  the  statute  of  limitations  is  not  pleaded  directly  or  in  a 
manner  that  can  be  called  good  pleading.  But  it  is  evident  from 
the  allegation  in  the  answer,  that  neither  the  plaintiff  nor  his  grantor 
were  seized  or  possessed  of  the  premises  for  the  statutory  period  of 
ten  years  next  before  the  commencement  of  the  action,  that  the  de- 
fendant relied  on  his  own  exclusive  and  undisturbed  possession  of 
the  premises,  during  that  period,  as  a  defence  to  the  action.  A 
cause  of  action  could  not  accrue  against  the  defendant  in  favor  of 
the  plaintiff  for  the  recovery  of  the  premises  during  the  period  of 
such  possession,  and  therefore  it  may  be  said  the  cause  of  this 
action  did  not  accrue  within  ten  years  from  the  commencement  of 
the  action. 

Neither  has  the  plaintiff  been  in  any  respect  prejudiced  in  the 
presentation  of  his  cause  by  the  inartincial  manner  in  which  the 
defendant  has  stated  his  defense  of  the  statute.  And  if  it  were 
necessary  the  defendant  would  be  now  allowed  to  amend  his  answer 
in  this  respect. 

Errors  and  defects  in  the  form,  and  even  the  substance  of  a  plead- 
ing, may,  ''in  the  furtherance  of  justice,"  be  amended  after  ver- 
dict, ' '  when  the  amendment  does  not  substantially  change  the  cause 
of  action  or  defense,  by  conforming  the  pleading  to  the  facts  proved :" 
Code  of  civil  procedure,  sec.  99. 

If  the  plaintiff  was  not  satisfied  to  go  to  trial  on  this  defense, 
either  on  account  of  its  form  or  substance,  he  should  have  objected 
to  it  at  the  proper  time,  by  motion  or  demurrer. 

There  was  no  error  in  the  instructions  of  the  court  to  the  jury. 
Neither  residence  upon  land  nor  its  inclosuro  by  artificial  means  Is 
absolutely  necessary  to  create  an  adverse  possession,  even  where 
the  premises  are  not  claimed  under  color  of  title.  Either  of  these 
circumstances  is  strong  evidence  to  establish  such  possession ;  but 
it  may  be  shown  in  other  ways.  A  subjection  of  the  land  by  the 
claimant  to  such  uses  as  it  is  ordinarily  susceptible  of,  to  the  exclu- 
sion of  others,  is  an  adverse  possession;  and  that  subjection  may 
appear  by  its  cultivation  or  occupation  for  the  ordinary  purposes  of 
husbandry  or  pasturage. 

The  extent  of  the  land  to  which  an  adverse  possession  is  claimed 
must  of  course  be  clearly  indicated,  so  that  others  may  see  and 
respect  it;  but  it  need  not  bo  shown  by  an  artificial  enclosure.  It  is 
to  an  enclosure  of  that  kind  that  the  instruction  asked  and  the  one 
giTen  in  the  charge  of  the  court  evidently  had  reference.  The  for- 
mer speaks  of  an  adverse  possession  of  land  within  limits  which  the 
defendant  had  "actually  enclosed."  *' In  a  settled  farming  coun- 
try," says  the  judge,  *' where  there  are  known  boundaries  to  claims 
"and  possessions,  it  is  sufficient  if  the  occupant  exorcise  ownership 
over  the  land."     Other  objects  than  an  artificial  structure  in  tlio 
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nature  of  fences,  may  mark  the  limits  of  the  possession  claimed— 
such  as  ravines,  watercourses,  and  the  like.  And  furrows  in  tho 
field,  mounds  at  short  distances  apart,  lines  of  wire,  and  many  oth'^^r 
devices,  not  constituting  strictly  an  enclosure,  may  equally  answer 
the  purpose.  The  subjection  of  the  land  to  the  uses  of  the  claim- 
ant, to  the  exclusion  of  others,  and  the  identification  with  reasou- 
able  certainty,  according  to  the  circumstances  of  the  case,  in  some 
visible  or  appreciable  way,  of  its  extent,  are  the  material  facts  neces- 
sary to  establish  the  adverse  character  of  the  possession. 

In  many  decisions  an  enclosure  is  spoken  of  as  essential,  because 
tho  limits  of  the  land  in  question  could  only  be  marked  conveu- 
tiently  in  that  way.  But  the  essential  fact  is  the  indication  by  the 
enclosure  of  the  limit  to  which  the  possession  claimed,  extends. 
None  of  the  authorities  deny  the  equal  efficacy,  with  an  artificial 
enclosure,  of  other  defined  boundaries  or  means  of  indicating  the 
limits  of  a  tract  to  which  the  possession  of  an  occupant  extends. 

In  the  present  case  there  was  evidence  tending  to  show  that  the 
premises  in  controversy  claimed  by  the  defendant  had  been  enclosed 
with  a  fence  more  than  twenty  years,  though  the  enclosure  hai 
been  renewed  eight  or  nine  years  previous  to  the  commencement  of 
the  action. 

The  objection  that  the  transfer  of  Hall's  interest  to  the  defendant 
was  attempted  to  be  shown  by  parol,  was  not  well  taken.  The  evi- 
dence was  not  offered  or  received  to  show  such  transfer — which 
could  only  be  done  by  deed — but  to  prove  that  Hall  abandoned  the 
possession  and  surrendered  it  absolutely  to  the  defendant,  who 
thereupon  entered  upon  the  same  and  held  it  accordingly. 

The  refusal  to  admit  the  assessment  rolls  in  evidence  is  so 
obviously  correct,  as  to  require  no  consideration. 

Motion  for  a  new  trial  denied. 


Cottier  et  al.  v.  Stimson  et  al. 

August  1,  1884. 

Notice  of  Special  Matter  Under  Section  4,920  R  S.— T^oticeof  Rpecial  matter  in  an 
action  for  the  infringement  of  a  patent,  is  not  a  pleading,  and  instead  of  being  pdt  in  tho 
answer,  should  be  served  on  the  adverse  party. 

♦Sfixial  Plea  in  Action  fou  Infkixcement.— Special  matters  which  may  be  given  in  evi- 
denct}  under  the  ^^eneral  iHsue  and  a  notice  in  such  action  may  also  be  pleaded  specify;  hut 
si>ecial  pleas  must  conform  to  the  code  of  civil  procedure. 

The  Eastmoni)  Patent,  No.  171,i>2G,  January  11,  1876.— Neither  the  Holt  patent,  Xi>. 
147.200,  issuetl  l^eljruaiy  10.  1S74,  nor  "A  Tr  atise  on  Ventilation,"  written  by  Lewis  NV. 
Leedrt,  and  printed  by  John  Wilev  &  .Sons,  New  York,  1871,  antici|mted  the  invention  of  El- 
bert Eastmond,  entitled  in  the  appli  ation  for  a  patent,  made  Septcmlier  22, 1875— **  Ini- 
proveuient  in  Ventilating  Water  CloHets." 

Dama(JE.s. — The  amount  of  the  royalty  charged  and  paid  for  the  use  of  the  invention taktrn 
as  the  meaiiure'of  damages  for  an  infringement  of  the  patent  therefor. 

Action  for  infringement  of  patent.    Tho  opinion  states  the  facts. 

C,  P.  HeaM  and  E,  H.  Merrill^  for  the  plaintiffs. 

D,  P.  Kennedy,  for  the  defendants. 
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Deady,  J.  This  action  is  brought  to  recover  damages  for  the  in- 
fringement by  the  defendants  of  a  patent  for  an  '*  improvement  in 
the  ventilation  of  water  closets, "  applied  for  by  Elbert  Eastmond 
OQ  September  22,  lg75,  and  issued  January  11,  1876,  to  said  East- 
mond and  his  assignee,  William  T.  Cottier. 

The  case  was  heard  by  the  court  without  a  jury,  on  the  amended 
complaint,  the  answer  thereto  and  the  reply.  The  answer  contains 
a  plea  of  *  *  not  guilty,"  and  notice  of  the  following  **  special  matters" 
as  provided  in  section  4920  of  the  revised  statutes:  (1)  That  the  al- 
leged invention  was  previously  patented  to  Jared  Holt,  on  February 
lU,  1874,  by  letters  No.  147,266;  (2)  That  it  was  previously  described 
iu  a  printed  book  entitled  **  A  Treatise  on  Ventilation,"  written  by 
Lewis  W.  Leeds,  and  published  in  New  York  in  1871;  and  (3)  That 
a  like  apparatus  and  system  of  ventilation  was  previously  con- 
8tracted,  known  and  used  at  diilerent  places  in  the  United  States 
and  Europe,  of  which  proof  was  only  oflfered  as  to  two  instances, 
namely,  in  the  vear  1871,  on  the  southeast  comer  of  block  65  in 
Portland,  by  J.  H.  Drummond  and  John  0.  Carson;  and  in  the  year 
1870,  in  the  town  of  Fond  du  Lac,  Wisconsin,  by  Edward  Squires. 

The  answer  also  contains  two  special  pleas,  to  the  effect:  (1)  That 
the  plaintiffs  have  "constructed  specimens"  of  their  alleged 
iuvention  without  marking  them  "patented,"  and  without  notifying 
the  defendants  of  the  alleged  infringements;  and  (2)  That  the 
alleged  invention  was  not  useful  at  the  time  of  its  production  by  the 
said  Eastmond. 

Both  the  pleas  and  notice  conclude  to  "the  country,"  as  if  an 
issue  was  formed  thereby.  And  in  their  replication  the  plaintiffs 
join  in  this  supposed  issue  by  the  common  similiter — ^and"the 
V^laintiff  doth  the  like" — ^and  then  proceed  to  controvert  each  of  the 
pleas  and  notice. 

The  notice  is  not  a  plea,  but  only  an  awkward  substitute  for  one, 
aud  needs  no  reply.  It  is  no  part  of  the  answer  and  ought  simply 
to  have  been  served  on  the  adverse  parties,  so  that  the  matters  con- 
tained in  it  could  be  given  in  evidence  under  the  general  issue  of 
*'not  guilty."  And  these  matters  might  have  been  set  up  in  a 
special  plea  without  otherwise  giving  notice  of  them,  and  that  is 
the  better  way,  as  being  in  harmony  with  the  system  of  pleading 
prescribed  by  the  code. 

As  the  two  special  pleas  or  defense  are  made  under  the  code,  they 
need  not  have  concluded  to  the  country;  and  as  they  consisted  of 
new  matter  which  did  not  make  an  issue  with  any  allegation  in  the 
complaint,  they  ought  not  to  have  so  concluded,  even  at  common 
law,  but  with  a  verification — and  this  the  defendants  are  ready  to 
verify. 

The  plea  of  "  not  guilty"  puts  in  issue  the  alleged  acts  of  the  de- 
fendants, constituting  the  infringement  of  the  letters  patent.  But 
on  the  argument  it  was  practically  admitted  that  the  water-closet  of 
the  defendants  is  an  infringement  in  form  and  operation  of  the 
jilaintiffs'  patent;  and  that  they  are  entitled  to  recover  damages 


474  West  Coabt  Bepobter.  [Cir.Ct.Or. 

therefor  unless  the  defendants  can  maintain  the  other  defenses  to 
the  action  or  some  one  of  them. 

The  last  plea — that  the  invention  is  not  nseful — was  abandoned 
on  the  argument,  so  that  the  defense  is  now  confined  to  the  omis- 
sion of  the  plaintiffs  to  mark  the  article  in  question  '' patented;" 
the  anticipation  of  the  Eastmond  patent  by  the  Holt  patent;  Leeds' 
treatise  on  ventilation;  and  the  prior  knowledge  and  use  of  the  in- 
vention by  Squires  and  Oarson.  And  as  to  all  these  the  burden  of 
proof  is  upon  the  defendant — the  patent  to  Eastmond  and  Talbot 
being  admitted,  and  also  that  the  plaintiffs  are  the  due  and  lawful 
assignees  of  the  same  for  this  county. 

In  the  specification  upon  which  the  Eastmond  patent  issued  it  is 
stated  that  experiment  has  proven  that  when  a  water  closet  is  placed 
tightly  upon  a  vault,  and  constructed  so  as  to  form  a  continuous  and 
duly  proportioned  air  chamber  between  the  walls  thereof  from 
the  vault  to  the  roof,  with  a  hooded  exit  for, the  air  in  the  peak  of 
the  latter,  a  current  of  air  will  flow  downward  into  the  vault  through  the 
holes  in  the  seat  and  thence  upward  through  said  air  chamber  and 
out  at  the  exit,  thereby  keeping  the  air  in  the  closet  pure.  And 
Eastmond  claims  therein  as  nis  invention: 

**(!.)  The  application  of  a  draft  of  air  through  the  vault  A, 
between  the  interior  and  exterior  coverings  of  a  water  closet,  thence 
upward  to  the  exterior  atmosphere,  for  the  purpose  of  keeping  the 
water  closet  pure  and  wholesome,  and« 

"  (2.)  A  double  wall  privy,  seated  upon  its  vault  so  that  no  air  can 
enter  the  vault  except  through  the  holes  in  the  seat  of  the  privy, 
whereby  the  atmosphere  of  the  closet  is  kept  pure  by  means  of  a 
continuous  downward  draft  through  the  holes,  and  an  upward  draft 
through  the  double  wall  of  the  privy,  all  constructed  substantially 
as  described." 

The  fresh  air  comes  in  at  the  doorway,  and  as  it  is  drawn  down  into 
the  vault  below,  carries  with  it  and  drives  before  it  the  fetid  exhala- 
tions and  odors  from  the  vault,  and  thus  keeps  the  chamber  of  the 
closet  ventilated. 

The  explanation,  offered  on  the  argument,  of  this  phenomenon  is 
based  upon  the  assumption  that  decomposition  is  constantly  going 
on  in  the  vault,  which  generates  heat,  and  causes  a  rarification  of 
the  air,  or  a  partial  vacuum  therein,  into  which  the  heavy  cold  air 
presses.  But,  however  this  may  be,  it  is  admitted  in  this  case  that 
the  result  is  produced  by  the  construction  of  a  water-closet  in  the 
manner  indicated. 

Holt's  invention  is  styled  in  his  specification  "  an  improvement 
on  privy-houses,"  and  consists  in  a  "  privy-hous^"  placed  on  a  vault 
with  double  walls  so  as  to  furnish  an  air  chamber  or  passage  from 
the  vault  to  the  opening  in  the  roof,  with  a  **  series  of  openings"  in 
the  '*  outer  casing"  below  the  floor  "for  the  admission  of  fresh 
air  into  the  vault;"  and  he  claims  as  his  invention: 

*'  The  outer  casing  B,  having  the  inlet-opening  E,  for  the  admis- 
sion of  fresh  air  into  the  vault,  in  combination  with  the  walls  of  the 
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interior  chamber  A,  arranged  so  as  to  form  the  Tentilating  passages 
G,  substantially  as  and  for  the  purpose  specified." 

The  successfal  working  of  this  invention  also  assumes  that  a  more 
or  less  vacnnm  is  formed  in  the  vault  from  natural  causes,  into  which 
the  fresh  air  from  without  will  pass  and  drive  upward  and  outward 
the  lighter  fetid  air. 

But  these  inventions  are  not  identical.  Indeed,  thej  are  radicaUv 
different,  both  in  operation  and  result.  In  Holt's  patent  the  fresh 
air  is  admitted  below  the  seat,  and  instead  of  directly  ventilating 
the  chamber  of  the  closet,  must  have  the  effect  in  some  measure  to 
drive  the  foul  air  up  through  the  holes  in  the  seat  into  the  chamber, 
as  well  as  up  the  air  passage  between  the  walls.  By  causing  the 
fresh  air  to  mix  with  the  foul,  the  latter  may  be  diluted  and  ren- 
dered so  much  the  less  offensive,  as  it  rises  in  to  the  chamber,  but 
that  is  all. 

Counsel  for  defendants  contend  that  the  downward  draft  of  air  in 
the  Eastmond  patent  is  only  an  extended  or  double  use  of  the  up- 
ward draft  of  the  Holt  patent,  and  therefore  not  a  patentable  inven- 
tion: Citing  Roberts  v.  Ryer,  91 U.  S.,  150;  and  Brown  v.  Piper,  Id,, 
37.  In  the  former  of  these  cases  it  was  held  that,  ' '  it  is  no  new 
invention  to  use  an  old  machine  for  a  hew  purpose,"  and,  therefore, 
a  mere  change  in  the  form  and  proportions  of  the  compartments  of 
a  refrigerator,  so  as  to  utilize  the  descending  instead  of  the  ascend- 
iog  current  of  endless  circulating  air,  was  only  a  double  use  of  such 
refrigerator.  In  the  latter  it  was  held  that  a  patent  for  an  apparatus 
for  preserving  fish  and  other  articles  in  a  close  chamber  by  means 
of  a  freezing  mixture  having  no  contact  with  the  atmosphere  of  the 
preserving  chamber,  covered  nothing  but  a  double  use  of  the  well- 
known  ice  cream  freezer. 

But,  in  this  case,  a  draft  of  air  toward  a  vacuum,  which  is  not 
patentable,  and  may  be  used  by  any  one,  is  applied  by  the  East- 
mond patent  to  the  ventilation  of  a  water  closet  in  a  peculiar  and 
essentially  different  manner  from  that  in  the  Holt,  and,  so  far  as 
appears,  with  very  different  results. 

Objection  is  made  to  the  introduction  of  the  book  entitled,  **A 
Treatise  on  Ventilation,"  because  it  does  not  appear  to  be  a 
"printed  publication,"  within  the  meaning  of  the  statute;  and  it 
was  admitted  subject  to  the  objection.  It  is  a  book  of  two  hundred 
and  twenty-six  pages,  and  purports  to  be  the  second  edition  of  two 
courses  of  lectures,  delivered  on  the  subject  of  ventilation,  by  Lewis 
W.  Leeds,  before  the  Franklin  Institute,  at  Philadelphia.  By  tho 
title  page  it  appears  to  have  been  printed  by  **  John  AViley  &  Son, 
New  York,  1871,"  who  style  themselves  ''rublishers."  But  there 
is  no  other  evidence  than  what  is  furnished  by  this  copy  that  the 
work  was  ever  on  sale  or  in  circulation. 

In  Walker  on  Patents  (sec.  5G),  it  is  said  that  **a  printed  publi- 
cation is  anything  which  is  printed,  and  without  any  injunction  of 
secrecy,  is  distributed  to  any  part  of  the  public  in  any  country.  In- 
deed, it  seems  reasonable  that  no  actual  distribution  need  occur,  but 
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that  exposure  of  printed  matter  for  sale  is  enough  to  constitnte  a 
printed  publication." 

But  something  besides  printing  is  required.  The  statute  goes 
upon  the  theory  that  the  work  has  been  made  accessible  to  the  pub- 
lic, and  that  the  invention  has  thereby  been  given  to  the  public  and 
is  no  longer  patentable  by  any  one.  Publication  means  put  into 
general  circulation,  or  on  sale  where  the  work  is  accessible  to  the 
public:  See  Reeves  v.*Keystone  Bridge  Co.,  5  Fish.,  467. 

In  the  nature  of  things,  it  is  not  improbable  that  this  work  has 
been  regularly  published  and  is  in  general  circulation,  at  least 
among  those  interested  in  the  subject.  It  is  not  likely  that  it  was 
l>riuted  for  private  circulation.  But  I  doubt  if  the  evidence  is  suffi- 
cient to  warrant  such  a  conclusion.  It  does  not  appear  that  any 
other  copy  of  it  is  or  ever  was  in  existence,  or  that  it  was  ever  placed 
])ublicly  on  sale,  or  otherwise  distributed  among  or  made  accessible 
to  the  public,  or  any  considerable  portion  of  the  community. 

But  waiving  this  objection,  the  invention  of  Eastmond  is  neither 
described  nor  referred  to  in  it.  The  portion  of  the  work  relied  on 
to  prove  the  anticipation  of  the  invention  is  a  sort  of  supplemental 
chapter,  found  on  pages  171  to  176,  both  inclusive.  It  is  devoted 
to  the  ventilation  of  hospitals  and  particularly  describes  a  plan  fur- 
nished by  the  author  to  the  sanitary  commission,  during  the  war, 
which  appears  to  have  received  a  prize  at  the  Paris  exhibition,  as  a 
part  of  an  American  sanitary  collection. 

It  is  illustrated,  on  page  173,  by  a  diagram  of  a  hospital  with  a 
latrine,  or  water-closet,  attached,  showing  the  method  of  ventilation 
by  the  application  of  heat  below  to  form  upward  currents  of  air 
between  the  walls  of  the  building  and  the  action  of  the  wind  in  pass- 
ing over  the  escape  or  ventilator  in  the  roof  of  the  building,  with  an 
upward  slope,  thereby  sucking  the  aii  from  below  and  forming  a 
]iartial  vacuum,  which  helps  to  maintain  the  current  of  air  from 
below.  The  author  styles  it  the  principle  of  the  Emerson  ventilator 
applied  to  ridge  ventilation.  In  the  adjoining  latrine  a  current  of 
air  appears  to  be  sent  down  through  the  holes  in  the  seat,  from 
whence  it  is  drawn  through  the  vault  and  upward,  and  discharged 
through  a  large  ventilating  shaft,  instead  of  a  passage  between  the 
walls.  This  ventilation  of  the  latrine  is  particularly  described  on 
page  175,  and  the  author  says,  was  first  applied  by  him  to  the 
ventilation  of  the  latrine  room  of  a  hospital  in  Washington  in  1863. 

Bat  the  radical  difference  between  the  two  systems  is  this:  The 
ventilating  shaft  in  Leed's  plan  must  be  brought  in  contact  with 
artificial  heat,  so  as  to  rarify  the  air  therein  and  cause  the  current 
to  flow  upward.  This  would  be  impracticable  in  the  case  of  the 
ordinary  detached  water-closet,  for  the  ventilation  of  which  the 
Eastmond  patent  is  particularly  intended. 

The  Squires  closet  has  no  other  resemblance  to  the  Eastmond 
Patent  than  the  ventilating  space,  not  made  by  a  double  house,  but 
by  an  outer  and  inner  wall  consisting  of  the  weather-boarding  on 
the  one  side  and  the  ceiling  .on  the  other,  and  cutting  an  inch  of 
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the  girt  and  plate  away,  so  as  to  make  the  opening  between  the 
walls  continuous.  It  also  has  a  hip  roof  with  a  ventilating  pipe  in 
the  top;  but  this  pipe  does  not  appear  to  be  covered  with  a  hood 
and  open  at  the  sides,  as  the  one  in  the  Eastmond  patent,  with  a 
view  of  producing  a  vacuum  therein  by  the  action  of  the  wind. 
The  foul  air  may  pass  up  from  the  vault  between  the  walls  and  out 
this  ventilator  if  there  is  any  adequate  cause  to  produce  such 
result. 

It  does  not  appear  from  the  evidence  that  the  ventilation  of  this 
closet  involves  m  any  way  the  use  of  a  current  of  freah  air;  and  if  it 
does,  it  is  not  shown  when  or  how  it  enters.  The  holes  in  the  seats, 
according  to  the  diagram,  appear  to  be  closed,  and  there  are  no 
indications  thereon  that  the  current  is  expected  to  enter  the  door- 
way and  pass  down  through  the  seat  into  the  vault,  as  in  the  East- 
mond patent.  Bat  it  is  stated  on  the  diagram  that  the  house  T^ro- 
jects  over  the  vault  four  or  five  inches  on  each  side. 

This  being  so,  it  might  be  inferred  that  a  current  of  fresh  air 
entered  the  vault  below  the  floor,  as  in  the  Holt  patent,  through  the 
space  caused  by  this  projection,  between  the  vault  and  the  sill  of 
the  house.  But  it  is  also  stated  on  the  diagram  that  the  house  **  is 
not  banked  around  at  the  bottom,  but  sides  run  down  into  ground," 
and  this,  if  so,  will  prevent  the  fresh  air  from  entering  there. 
The  burden  of  proof  is  on  the  defendants  to  show  the  similarity 
iii  these  structures  and  their  mode  of  ventilation,  and  they  have  not 
sacceeded. 

The  Carson-closet  is  an  ordinary  one — weather-boarded  outside 
and  ceiled  inside,  and  seated  on  a  vault  above  the  ground.  It  may 
take  air  downwards  through  the  holes  in  the  seat,  but  it  is  open  on 
the  outside  between  the  roof  and  the  plate,  the  width  of  the  rafters, 
and  it  is  as  likely  to  receive  fresh  air  through  this  opening  as  else- 
where, and  thus  check  the  upward  current,  2  any,  and  even  send  it 
downward  to  the  vault  and  out  the  holes  in  the  seat  into  the  cham- 
ber. 

Both  the  court  and  counsel  examined  this  closet  on  the  ground, 
and  if  the  Eastmond  patent  does  not  succeed  in  keeping  a  purer 
atmosphere  about  a  closet  than  there  was  about  it,  it  is  not  worth 
talking  about. 

But  neither  of  these  closets  was  designed,  nor  apparently  adapted 
nor  used  to  produce  the  result  claimed  for  the  Eastmond  patent. 
And  whatever  similarity  of  structure  or  effect  there  may  be  between 
them  is  accidental  and  common  to  most  water  closets :  Walker  on 
Pat.,  sees.  67,  68. 

The  evidence  supports  the  first  special  plea  so  far  as  the  omis- 
sion of  the  plaintiffs  to  mark  their  water  closets  with  the  word 
"  patented"  is  concerned,  but  it  fails  upon  the  allegation  that  they 
had  not  otherwise  notified  the  defendants  of  the  alleged  infringe- 
ment. On  the  contrary,  the  proof  is  satisfactory  that  the  defend- 
ant, David  Stimson,  was  notified  by  the  plaintiff,  D.  W.  Williams, 
of  the  infringement  some  months  before  the  commencement  of  this 

Ko.  33.-2. 
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action,  and  continued  the  use  of  the  water  closet  until  after  its  com- 
mencement, when  the  ventilator  from  the  roof  was  removed. 

The  evidence  on  the  subject  of  damages  is  meagre.  Taking  the 
amount  of  the  royalty  charged  and  paid  for  the  single  use  of  the 
invention,  as  a  measure  of  damages,  the  finding  will  be  for  the 
plaintifif  in  the  sum  of  $25,  with  leave  to  move,  on  notice  to  the 
defendants,  for  judgment  for  a  greater  sum,  as  provided  in  section 
4919  of  the  revised  statutes. 


SUPREME  COURT  OF  CALIFORNIA 

No.  9,419. 

Johnson  v.  Supebvisobs  op  Saobamento  County. 

Department  Two,    FUed  Jvly  31,  1884, 

Mandamus  AGAINST  SuPERVisoRa—JuDoarENT.— -In  mandamus  against  a  board  of  super- 
visorsy  on  a  judgment  recovered  af^ainst  the  county,  the  judgment  should  order  the  board  to 
allow  the  judgment,  and  should  not  direct  its  payment  by  them.  The  treasurer  is  the  proper 
l>er8on  to  pay. 

Appeal  from  a  judgment  of  the  superior  court  for  Sacramento 
county,  entered  in  favor  of  the  plaintiff.  The  opinion  states  the 
facts. 

A.  P.  Catlen,  for  the  appellant. 

A,  M,  Johtison,  for  the  respondent. 

The  Coubt.  This  was  a  proceeding  by  mandamus  to  compel  the 
payment  of  a  judgment  which  the  petitioner  had  recovered  against 
the  county.  The  defense  set  up  is,  that  the  payment  of  the  judg- 
ment will  result  in  incurring  indebtedness  and  liability  exceeding 
the  income  of  the  county  for  the  then  current  fiscal  year,  and  that 
the  board  has  no  authority  to  provide  for  the  payment  of  such  ex- 
cess from  the  revenue  of  the  ensuing  fiscal  year. 

If  such  a  defense  had  existed,  the  proper  place  to  interpose  it 
would  have  been  in  the  action  in  which  the  judgment  was  rendered. 
For  aught  that  appears,  that  defense  may  have  been  there  inter- 
posed by  answer,  and  the  issue  tried  and  decided  adversely  to  the 
county. 

The  order  appealed  from  directed  that  the  respondent  be  required 
to  allow  and  pay  the  amount  of  the  judgment.  The  order  to  allow 
is  correct;  but  the  board  of  supervisors  does  not  pay  demands;  the 
treasurer  is  to  pay.  And  it  may  be,  that  when  the  warrant  shall  be 
presented,  there  will  not  be  sufficient  money  in  the  proper  fund  for 
the  year. 

The  order  is  modified  by  striking  out  the  words  "  and  pay,"  and 
in  all  other  respects  it  is  affirmed. 
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No.  9,499. 

Capital  Savings  Bank  v,  Cronkete 

Department  Two.    Filed  Jvly  31,  1884. 
Findings  Hcld  to  Support  thb  Judgment. 

Appeal  from  a  judgmient  of  the  superior  court  for  Sacramento 
county,  entered  in  favor  of  the  plaintiff. 

GriffUk,  Gragg  and  Letvis,  for  the  appellant. 
Ereeman  dt  Bates,  for  the  respondent. 

The  Court.  We  think  the  findings  support  the  judgment,  and  as 
that  is  the  only  question  presented  by  the  record,  the  judgment  is 
affirmed. 


No   9,460. 

Taylor  v.  Bidwell  et  al. 

DepaHment  One,    Filed  Avgust  2^  1884. 

Ax  Action  for  a  Conspibact  Does  Not  Lie,  unless  the  same  is  accompanied  by  some 
overt  act  damaging  the  plaintiff. 

Subornation  of  Perjury — Action  for—Damages.— A  civil  action  for  damages  does  not 
lie  against  a  person  for  suborning  a  witness  to  swetu'  falsely  in  a  criminal  prosecution  against 
the  plaintiff. 

A  Cadse  of  Action  for  Malicious  Prosecution  la  Barred  in  two  years. 

Appeal  from  a  jadgment  of  the  superior  court  for  Butte  county, 
entered  in  favor  of  the  defendants.     The  opinion  states  the  facts. 

FoUz  and  Payson,  for  the  appellant. 
R  C.  Lusk,  for  the  respondents. 

Boas,  J.  The  gravamen  of  the  action  is  the  alleged  malicious 
prosecution.  The  averments  of  the  complaint  with  respect  to  the 
conspiracy  of  the  defendants  are  not  of  the  gist  of  the  action — that 
lies  in  the  wrongful  and  damaging  act  done :  Herron  v.  Hughes,  25 
Cal.,  660.  Said  Chief  Justice  Holt,  in  Laville  v.  Roberts,  1  Ld. 
Baym.,  378:  "An  action  will  not  lie  for  the  greatest  conspiracy  imag- 
inable if  nothing  be  put  in  execution;  but  if  the  party  be  damaged 
the  action  will  lie.  From  whence  it  follows  that  the  damage  is  the 
ground  of  the  action:"  See  also,  Hutchings  v.  HutchiDgs,  7  Hill, 
179. 

The  averments  with  respect  to  defendants'  suborning  a  witness  to 
swear  falsely  in  the  criminal  prosecution  against  the  plaintiff,  do  not 
constitute  a  cause  of  action  for  damages:  Smith  v.  Lewis,  3  Johns., 
157;  Homer  V.  Fish,  1  Pick.,  441;  Smith  v.  Lawry,  1  Johns.  Ch., 
320.  In  Smith  v.  Lewis,  the  court  observed  that  however  just  and 
reasonable  it  may  oppear,  upon  the  first  view  of  the  proposition, 
that  a  man  who  has,  by  perjury,  injured  another,  should  be  answer- 
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able;  yet,  on  a  nearer  inspection,  when  the  mischiefs  resulting  from 
upholding  that  proposition  are  considered,  the  conclusion  must  be, 
that  it  would  be  dangerous  in  the  extreme  to  sustain  the  action.  In 
tie  case  of  Eyres  v.  Sedgwick,  Cro.  Jac,  600,  it  became  a  question, 
whether  a  person  who  had  made  a  false  affidavit  in  chancery,  whereby 
the  plaintiff  was  imprisoned  by  the  chancellor,  was  liable  to  an 
action  for  the  injury.anditwas  held  by  all  the  judges,  except  i/ou^A- 
ton,  that  to  punish  this  perjuiy  by  an  action  on  the  case,  under  pre- 
tense of  a  false  oath,  should  not  be  suffered;  and  Houghton^  who 
differed,  admitted  that  if  the  defendant  had  come  in  by  procoss  of 
law  as  a  witness,  it  had  been  otherwise,  for  then  he  would  have  been 
punishable  by  indictment. 

If,  as  said  m  Smith  v.  Lewis,  the  very  person  who  has  committed 
the  supposed  injury  is  not  answerable  civilly,  surely  the  person  pro- 
curing it  will  not  be  amenable.  , 

These  considerations  lead  to  what  was  first  said,  that  the  case  at 
bar  can  only  be  regarded  as  one  f6r  malicious  prosecution,  and  as 
the  alleged  malicious  prosecution  occurred  in  the  years  1878  and 
1 879,  and  this  action  was  not  commenced  until  September  3,  1883, 
the  court  below  rightly  held  the  action  barred  by  the  provisions  of 
the  statute  of  limitations:  Filler  v.  8.  P.  E.  K.  Co.,  52  Cal.,  42; 
Sharp  V.  Miller,  54  Id,,  329;  Wood  v.  Curry,  57  Id.,  208. 

Judgment  affirmed. 

McKiNSTBY,  J., and  MoKee,  J.,  concurred. 


No.  9,237, 

Jack  et  al.  v.  Saunders  et  al. 

Department  Tioo,    Filed  August  2,  1SS4^ 

An  Order  Dextino  Motion  for  a  New  Trial  wiU  not  be  reversed  where  there  is  a  mate- 
rial conflict  in  the  evidence. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Joaquin 
county,  and  from  an  oi*der  refusing  a  new  trial. 

J,  C.  Campbell,  for  the  appellants. 
McStay  &  Swinnertouj  for  the  respondents. 

The  Court.  Appellants'  counsel,  in  his  ''points  and  authorities/' 
insists  that  the  order  denying  the  motion  for  a  new  trial  sbould  be 
reversed  on  the  ground  that  the  decision  of  the  court  below  was  not 
justified  by  the  evidence.  We  have  examined  the  evidence  and 
found  a  material  conflict  therein,  and  for  that  reason  cannot  disturb 
Ibe  order  appealed  from. 

Judgment  and  order  affirmed. 
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No.  8,660. 

Bbannock  et  al.  v.  Monroe. 

DejMrtment  One,    FUcd  August  2,  ISS4. 

OcciTPANCY  OF  Public  Land — Quit-claim  Deed— Trust — Gift. — A  person  in  the  occu- 
pancy of  public  land,  having^  no  right  or  title  thereto,  who  conveys  the  same  by  a  quit-claim 
uttKi'as  a  gift  to  bi»  wife,  does  not  hold  the  title  subsequently  acquired  by  him  in  liis  own 
c;inie,  and  with^  his  own  money,  under  the  United  States  homestead  laws,  aiKl  by  purchase 
frum  the  state,  in  trust  for  his  wife. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Joaquin 
county,  entered  in  fayor  of  the  defendant.  The  opinion  states  the 
facts. 

Dudley  and  Terry  dt  Jerry,  for  the  appellants. 
Byers  &  Elliotty  and  Budd,  for  the  respondent. 

The  Court.  On  the  twelfth  of  January,  1863,  the  plaintiff  was 
in  the  occupancy,  with  his  wife,  HtBster  A.  Brannock,  of  the  land 
in  controversy,  consisting  of  the  northeast  quarter  of  a  certain 
section  thirty-six,  and  the  southeast  quarter  of  a  certain  section 
twenty-five.  On  that  day,  having  no  interest  in  the  land  but  his 
possession,  plaintiff  executed  to  his  wife,  as  a  gift,  a  quit-claim 
deed  to  the  premises.  Both  continued  to  live  there.  On  the  twelfth 
of  December,  1865,  plaintiff  entered  under  the  homestead  laws  of 
the  United  States,  the  southeast  quarter  of  section  twenty-five,  and 
in  December,  1869,  commuted  the  entry,  made  proof  and  payment 
and  on  May  5th,  1871,  received  a  patent  from  the  United  States 
therefor.  On  the  twenty-ninth  of  May,  1866,  plaintiff  purchased 
from  the  state  of  California  in  his  own  name,  the  northeast  quarter 
of  section  thirty-six,  receiving  therefor  from  the  state  a  certificate 
of  purchase. 

On  the  twentieth  day  of  June,  1869,  Hester  A.  Brannock  died, 
and  it  is  claimed  on  the  part  of  her  children  that  the  plaintiff 
should  be  held  to  have  taken  the  title  to  the  two  tracts  of  land  in 
trust  for  her.  This  claim  is  based  solely  on  the  relation  existing 
between  the  parties.  There  is  no  pretense  that  in  the  entry  and 
purchase  of  the  land,  the  plaintiff  used  the  separate  funds  of  his 
wife,  or  that  plaintiff  acted  at  her  request  or  on  her  behalf  as  ii 
matter  of  fact.  With  respect  to  the  homestead  entry,  Mrs.  Bran  - 
nock  was  not  a  person  authorized  by  the  laws  of  the  United  State:* 
to  make  the  entry,  and  equity  will  not  charge  the  grantee  of  tho 
title  from  the  government  with  a  trust  in  respect  to  that  title,  in 
favor  of  one  who  was  not  authorized  by  the  law  to  acquire  the  titlo 
from  the  government. 

Nor,  under  the  law  existing  at  the  time,  could  Mrs.  Brannock 
have  made  the  purchase  from  the  state  of  the  northeast  quarter  of 
section  thirty-six.  We  see  no  ground  for  holding  that  plaintiff 
took  the  title  of  the  property  in  trust  for  his  wife. 

Judgment  affirmed. 
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No.  10,962. 

People  v.  Buokner. 

Deportment  One,    Filed  AuffuMt  2,  1884, 

Judgment  Reversed  on  Authority  of  People  v.  Beinhart,  iS9  CaL,  449,  aad  People  t. 
McDonald,  Jd.,  697. 

Appeal  from  a  jadgment  of  the  superior  court  for  Stanislftos 
county,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
defendant  a  new  trial. 

Maddox  and  Turner,  for  the  appellant. 
Attorney  General,  for  the  respondent. 

The  Court.  On  the  authority  of  People  v.  Beinliart,  39  Cai., 
449,  and  People  y.  McDonald,  Id,,  697,  the  judgment  and  order  are 
reversed  and  cause  remanded  for  a  new  triel. 


No.  9,406. 

Johnson  v.  Eirby  et  al. 

Department  Ttoo,    Filed  Avgust  1, 188 4, 

Corporate  Stock— Transfer  op— Parties  to  Action. — In  an  action  to  have  the  plamtif! 
declared  the  owner  of  certain  shares  of  stock,  and  to  have  the  same  transferred  to  him  on  the 
books  of  the  company,  the  corporation  is  a  prosier  party  defendant,  together  with  a  purcha»^r 
of  such  stock,  with  notice  of  the  plaintiff's  equities. 

Assess  \1ENT  to  Pay  Debt  not  Due — Fraud. — Levying  an  assessment  to  pay  a  c^t 
which  the  corporation  did  not  owe,  and  selling  stock  for  such  purpose,  especisuly  whei  it 
(loeH  not  appear  that  the  money  so  obtained  was  used  for  such  purpose,  is  not  per  ae  a  fnaJ 
on  the  st'.ckholder. 

Causes  of  Action  "which  do  not  Affect  the  same  Pakties  cannot  be  united. 

Appeal  from  a  judgment  of  the  superior  court  for  Nevada  county, 
•entered  in  favor  of  the  defendants.     The  opinion  states  the  facts. 

Cro88  and  Simon,  for  the  appellant. 
Lloyd  &  Wood,  for  the  respondents. 

Thornton,  J.  Appeal  by  plaintiff  from  judgment.  The  action 
was  against  Charles  K,  Kirby,  Mount  Auburn  Gold  Quartz  Mining 
Company,  Maltby  G.  Lane  and  Kichard  H.  Lane.  The  court  sus- 
tained the  demurrer  of  defendant  Kirby,  of  defendant,  the  Mount 
Auburn  Gold  Quartz  Mining  Company,  and  of  defendants,  M.  G. 
Lane  and  E.  H.  Lane,  to  the  com])laint,  on  the  ground  of  misjoin- 
der of  parties  defendant,  and  on  the  further  ground  that  several 
causes  of  action  have  been  improperly  united. 

Whether  the  court  ruled  correctly  on  these  demurrers  is  the  ques- 
tion to  be  considered  and  determined.  It  is  averred  in  the  com- 
plaint thai  Solomon  Johnson  was,  on  the  eighteenth  of  August, 
1879,  the  owner  of  twenty-nine  thousand  shares  of  the  capital  stock 
of  the  quartz  company  above  mentioned  (the  whole  of  the  stock  of 
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this  company  was  divided  into  thirty  thousand  shares),  that  on  that 
day  he  entered  into  a  contract  in  writing  with  defendant  Kirby,  by 
which  it  was  agreed  that  in  consideration  of  the  terms,  coyenants, 
etc.,  of  a  contract  thereafter  to  be  entered  into  with  the  above- 
named  qnartz  company  and  Kirby,  whereby  the  latter  binds  himself 
to  sink  a  main  working  shaft  upon  the  Mount  Auburn  gold  quartz 
ledge  to  the  depth  of  four  hundred  feet,  and  to  drive  certain  drifts', 
etc. ;  and  in  further  consideration  of  the  sum  of  one  thousand  dol- 
lars received  from  Johnson,  the  latter  soH  and  assigned  to  Kirby 
sixteen  thousand  shares  of  the  stock  above  mentioned  and  transfer- 
red these  shares  to  the  latter  on  the  books  of  the  defendant  tom- 
pany.  It  was  further  agreed  between  the  parties  that  if  Kirby 
should  discontinue  the  above-mentioned  work  and  abandon  its  pros- 
ecution, that  he  should  re-transfer  to  Johnson  the  aforesaid  sixteen 
thousand  shares  of  stock. 

There  are  other  terms  in  this  contract,  but  they  have  no  reference 
to  the  matters  in  dispute  here. 

The  pleader  then  proceeds  to  set  out  the  contract  in  writing  be- 
tween the  defendant  corporation  and  Kirby,  above  referred  to,  by 
which  the  latter  agrees  to  do  the  work  above  stated,  in  consideration 
of  tho  rock  and  ore  which  he  may  obtain  and  take  from  the  mine  in 
doing  the  aforesaid  work  on  it,  tne  company  to  be  at  no  expense  for 
doing  said  work  further  than  the  rock  and  ore  above  referred  to.  It 
is  farther  agreed  that  Kirby  may  discontinue  the  work  whenever  he 
chooses,  without  any  liability  for  damages  to  the  company  for  non- 
completion  of  the  work. 

In  pursuance  of  Johnson's  agreement  with  Kirby,  the  former 
assigned  and  transferred  to  Kirby,  on  the  books  of  the  company, 
the  sixteen  thousand  shares  of  stock  aforesaid;  Kirby  commenced 
the  work,  did  not  complete  it,  afterwards  abandoned  it,  and  refused 
to  perform  it,  whereby,  it  is  averred,  Kirby  became  liable  to  re- 
assign and  re-transfer  the  shares  aforesaid  to  the  successor  in  inter- 
est of  Solomon  Johnson. 

It  will  be  observed  that  the  above  relates  to  the  sixteen  thousand 
shares  of  stock  sold,  assigned  and  transferred  by  Solomon  Johnson 
to  defendant  Kirby. 

The  pleader  then  proceeds  to  aver  that  by  the  assignment  of  the 
sixteen  thousand  shares  of  stock  to  Kirby,  the  latter  became  the 
owiier  of  a  majority  of  the  stock  of  the  corporation,  defendant,  and 
thereby  acquired  control  of  its  afifairs  and  officers;  that  he  (Kirby) 
elected  or  caused  to  be  elected  new  officers  who  were  under  his 
control,  and  caused  the  corporation  to  acknowledge  full  perform- 
ance of  the  contract  with  it,  when  in  fact  only  a  small  portion  of  the 
work  required  by  it  had  been  done,  and  by  virtue  of  his  control  of 
the  affairs  of  the  corporation  obtained  as  above  stated,  caused  and 
procured  an  assessment  to  be  attempted  to  be  levied  of  twenty-five 
cents  a  share  on  its  stock;  that  a  notice  of  this  assessment  was  pub- 
lished, and  thereafter  a  notice  of  salo  of  the  thirteen  thousand  shares 
of  the  stock  of  Solomon  Johnson  was  xDublished  and  sold  by  the 
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rorporation  to  pcay  said  protended  assessment  and  bought  by  it  on 
the  twenty-sixth  of  July,  1880;  that  thereafter  the  corporation  sold 
the  thirteen  thousand  shares  to  defendants  Maltby  Q.  Lane  and  11. 
H.  Laoe  and  to  other  parties,  whose  names  are  unknown  to  plain- 
tiff, or  caused  a  stock  dividend  to  be  made,  '^and  caused  the  sau^e 
to  bo  transferred  on  the  books  of  the  company,  and  thereby  Kirby 
became  possessed  of  the  benefits  of  said  stock;"  that  this  assess- 
ment was  void;  that  it  was  levied  for  the  purpose  of  paying  Kirby 
the  costs  and  expenses  incurred  by  him  in  doing  the  work  upon  tlio 
mine,  which  Kirby  had  agreed  to  do  in  consideration  of  the  shares 
of  stock  assigned  to  him  by  Solomon  Johnson.  That  on  the  eight- 
eenth day  of  May,  1880,  Solomon  Johnson  died;  that  up  to  the 
time  of  his  death,  he  was  the  owner  of  said  thirteen  thousand  shares 
of  stock  and  of  the  reversionary  right  expressed  in  his  contract  to 
the  sixteen  thousand  shares  transferred  to  Kirby;  that  the  value  of 
all  the  foregoing  stock  is,  and  ever  since  the  making  of  the  contract 
between  Kirby  and  Johnson,  has  been  two  dollars  per  share;  that 
Solomon  Johnson  died  testate  and  under  his  will,  all  his  rights  iu 
and  to  all  of  said  shares  of  stock  have  vested  in  the  plaintiff. 

As  to  this  investiture  of  rights  in  the  plaintiff,  fall  averments 
are  made.  The  legal  effect  of  these  only  is  stated  above.  As 
no  question  arises  on  them,  it  is  unnecessary  to  state  them  moro 
fully. 

It  is  further  alleged  that  the  defendant  corporation  and  its  officers 
refuse  to  acknowledge  the  plaintiff  as  having  an  interest  in  tho 
stock  of  the  company,  have  cancelled  the  certificates  issued  to  Sol- 
omon Johnson,  and  in  lieu  thereof  have  issued  certificates  of  stock 
to  defendants  M.  O.  Lane  and  E.  H.  Lane  and  other  parties  whose 
names  are  unknown  to  plaintiff;  that  M.  G.  and  li.  H.  Lane  are  in 
possession  of  and  pretend  to  be  the  owners  of  the  certificates  o' 
stock  issueed  in  lieu  of  the  thirteen  thousand  shares  and  of  the 
sixteen  thousand  shares  above  mentioned,  and  are  by  the  companf 
recognized  and  treated  as  the  owners  of  the  said  shares;  that  tho 
Lanes  took  this  stock  with  a  full  knowledge  of  all  the  facts  hereiu- 
boforo  stated,  and  that  plaintiff  is  the  rightful  owner  thereof;  thit 
Kirby  has  done  all  the  acts  herein  alleged  since  the  making  of  the 
two  contracts  in  writing  above  stated,  for  the  purpose  of  defraud- 
ing Solomon  Johnson  and  his  successors  in  interest  of  their  rights 
to  and  in  this  stock,  and  that  thereby  plaintiff  has  suffered  damage 
in  the  sum  of  $56,000. 

The  prayer  is  that  Kirby  be  adjudged  to  re-assign  to  plaintiff  all 
the  certificates  and  shares  of  stock  owned  by  him  or  under  his  con- 
trol, formerly  the  property  of  Solomon  Johnson;  that  the  Lanes  bo 
likewise  adjudged  to  re-assign  the  shares  held  by  them  to  plaintitf, 
and  that  the  company  be  decreed  to  enter  upon  the  proper  books  the 
plaintiff  as  owner  of  such  shares  and  issue  to  him  certificates  there- 
for; that  if  such  relief  cannot  be  had,  that  then  the  plaintiff  recover 
from  defendant  Kirby  such  sum  of  money  in  damages  as  he  mAjf  bo 
entitled  to,  and  for  other  and  further  relief. 
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The  facts  set  forth  as  above  detailed  relatti  to  a  transaction  in  re- 
gard to  sixteen  thousand  shares  of  stock  and  another  one  in  regard 
to  thirteen  thousand  shares.  These  shares  are  all  stock  of  the  same 
company,  the  corporation  defendant.  As  to  the  transaction  in  regard 
to  the  sixteen  thousand  shares,  the  title  passed  to  Kirby  under  tho 
contract  with  Solomon  Johnson.  It  is  so  distinctly  expressed,  as 
will  be  seen  above.  Not  having  complied  and  having  refused  to  com- 
ply with  his  contract  with  Solomon  J  ohnson,  he  was  bound  to  re- 
assign to  Johnson.  After  his  non-compliance  he  became  a  trustee 
as  to  such  stock  for  Solomon  Johnson  and  the  plaintiff  holding  under 
him  as  his  successor. 

As  the  Lanes  claim  to  own  this  stock  and  are  in  possession  of  tho 
certificates  of  these  shares,  and  as  the  defendant  corporation  hay 
allowed  these  shares  to  be  transferred  on  their  books  to  Kirby,  has 
cancelled  the  certificates  of  these  shares  to  Johnson,  recognizo  and 
treat  the  Lanes  as  the  owners  of  them  and  refuse  to  recognizo  plain- 
tiffs rights  in  them,  as  successor  of  Solomon  Johnson,  wo  tliink  tho 
Lanes  and  the  corporation  aro  proper  parties  defendant  with  Kirby 
to  this  action  as  regards  the  sixteen  thousand  shares.  If  tho  Lanes 
became  the  owners  of  these  shares  by  purchase,  they  became  so  v/itli 
Dotice  of  all  the  facts  which  charged  Kirby  as  trustee,  and  therefore 
they  may  be  joined  with  Kirby  as  defendants:  Perry  on  Trusts,  sec. 
877;  Putnam  v,  Lamphier,  36  Cal.,  153-8.  The  corporation  is  a 
proper  party  defendant  to  compel  a  transfer  on  its  books  to  plaintiff 
and  the  issuance  of  a  certificate  of  the  shares  to  him,  to  which  under 
tho  facts  alleged  he  is  entitled. 

But  as  to  the  thirteen  thousand  shares,  it  appears  that  thej'  were 
sold  by  the  company  for  non-payment  of  an  assessment,  were  pur- 
chased by  the  company  and  by  it  sold  to  tho  Lanes. 

The  Lanes  are  charged  to  have  purchased  this  stock  of  the  com- 
pany with  full  knowledge  of  the  facts  in  relation  to  tho  levy  of  tho 
assessment  under  which  it  was  sold  and  purchased  by  tho  coqoora- 
tion,  and  also  of  the  tact  that  this  assessment  was  levied  for  the  pur- 
pose of  paying  to  Kirby  tho  costs  and  expenses  incurred  by  him  in 
doing  the  work  on  the  quartz  ledge  aboves  tated,  for  which  nothing 
was  due  him.  It  does  not  appear  that  this  purpose  of  paying  Kirby 
was  carried  out.  It  is  not  averred  that  any  money  realized  on  this 
sale  or  purchase  by  the  Lanes  was  paid  to  Kirby.  It  may  havo 
been  used  for  the  legitimate  purpose  of  having  the  mine  worked,  or 
of  paying  the  debts  of  the  company.  We  cannot  say  or  hold  that 
levying  an  assessment  to  pay  a  debt  which  the  corporation  did  not 
owe,  and  selling  stock  for  such  purpose,  especially  when  it  does  not 
appear  that  the  money  was  so  used,  is  a  fraud. 

It  is  also  averred  that  this  assessment  was  not  levied  in  accordance 
with  law,  and  is  void;  but  the  defendants  insist  that  it  is  valid,  and 
treat  it  as  valid.  The  pleader  does  not  state  any  fact  showing  or 
tending  to  show  that  the  assessment  was  not  made  in  accordance 
with  law  or  that  it  is  not  valid.  It  is  stated  in  the  comj^laint  as 
matter  of  law,  as  a  legal  conclusion.    A  demurrer  only  admits  such 
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facts  to  be  true  as  are  well  pleaded.  It  does  not  admit  matter  of 
law  or  legal  conclusions.  Such  averment  then  goes  for  nothiDg. 
Wo  cannot  take  it  into  consideration  in  deciding  the  questions  in 
this  cause.  Nor  can  we  take  into  consideration  the  averment  that 
the  company  sold  the  thirteen  thousand  shares  of  stock  to  the  Lanes, 
and  tberebv  Kirby  became  possessed  of  the  benefits  of  this  stock. 
Ifc  is  not  alleged  in  what  mode  he  becamepossessed  of  these  benefits. 
It  is  not  averred  that  the  Lanes  were  Kirby  under  another  name; 
that  they  were  in  fact  Kirby  himself.  It  is  not  stated  that  Kirby 
became  in  any  way  the  owner  of  the  shares,  but  became  possessed 
of  benefits.  What  these  benefits  are  does  not  appear.  That  he 
became  possessed  of  benefits  is  a  legal  conclusion.  No  facts  are 
alleged  and  therefore  none  are  admitted  by  the  demurrants 

Aiter  the  averment  of  knowledge  on  the  part  of  the  Lanes,  there 
is  an  averment  that  all  the  acts  of  Kirby,  subsequent  to  the  making 
of  the  two  contracts  in  writing,  were  performed  with  the  intent  to 
defraud  Solomon  Johnson  and  his  successors  in  interest  of  the 
shares  of  stock  above  mentioned;  but  there  is  no  allegation  that  the 
Lanes  knew  of  such  intent  or  colluded  with  him  to  carry  it  into 
execution.  Nor  is  it  averred  that  the  Lanes  bought  this  stock  (the 
thirteen  thousand  shares)  with  the  intent  to  defraud  anyone. 

Under  these  circumstances  the  Lanes  are  purchasers  of  this  stock 
from  the  company,  who  purchased  under  an  assessment,  which 
does  not  appear  to  have  been  invalid.  They  are  not  purchasers 
from  Kirby,  and  if  Kirby  acted  with  fraudulent  intent,  it  does  not 
appear  that  they  knew  of  it.  We  cannot  then  see  that  Kirby  has 
any  connection  with  the  Lanes  in  this  transaction,  or  that  he  is  a 
proper  party  to  any  suit  against  the  Lanes  in  regard  to  it.  Kirby 
13  therefore  improperly  joined  as  a  party  defendant  with  the  Lanes 
and  the  corporation  defendant,  in  the  suit  as  regards  the  transaction 
relating  to  the  thirteen  thousand  shares.  As  it  is  sought  to  compel 
the  corporation  to  enter  plaintiff  on  its  books  as  owner  of  these  shares, 
and  to  issue  to  him  a  certificate  therefor,  we  think  the  company  is 
properly  made  a  defendant  with  the  Lanes  as  regards  the  action 
against  them. 

As  Kirby  is  improperly  joined  as  a  defendant  in  regard  to  the 
thirteen  thousand  snares,  two  causes  of  action  are  improperly 
united,  viz.,  one  relating  to  the  sixteen  thousand  shares  of  stock, 
and  another  relating  to  the  thirteen  thousand  Shares.  As  the 
causes  of  action  do  not  affect  the  same  parties  they  cannot  be  prop- 
erly united:  C.  0.  P..  427. 

We  cannot  hold  with  the  contention  of  counsel  for  appellant,  that 
Solomon  Johnson  placed  the  franchises  of  the  defendant  corpora- 
tion in  Kirby's  hands  in  trust  for  any  purpose  whatever.  We  finJ 
no  such  declaration  of  trust  averred,  nor  can  we  i)erceive  from  the 
allegations  of  the  complaint,  that  any  such  trust  arose  by  operation 
of  law.  Moreover,  Solomon  Johnson  was  not  the  owner  of  such 
franchises,  and  could  not  convey  or  assign  them  in  trust.  His  own- 
ership of  a  majority  of  the  stock  did  not  make  him  the  owner  of 
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such  franchises.  If  such  fact  made  him  the  owner  of  the  franchise, 
an  owner  of  the  majority  of  the  stock  of  a  corporation  would  be  a 
trustee  of  the  other  stockholders.  We  know  of  no  role  of  law  that 
Ti'ould  justify  any  such  conclusion. 

Judgment  affirmed. 

Mybice,  J.y  and  Shabfstein^  J.,  concurred. 


No.  8,910. 

Fleminq  v.  Hawley. 

I>epaHment  One,    FUed  Augmt  4*  ^884. 

Claih  and  Deltvert— Prior  Judgment- yDEPENSE.— It  is  no  defense  to  an  action  for 
claim  and  delivei^  of  personal  propertjr  that  in  a  certain  action  which  the  defendant  at  one 
time  brought  against  tne  present  plaintiff,  to  recover  the  same  property,  a  judgment  of  non- 
suit was  entered  Bf^ainst  him,  or  tnat  the  present  plaintiff  in  a  prior  action  against  a  third 
person  for  the  same  property,  got  a  judgment  on  the  pleadings  for  its  recovery,  with  damages 
&nd  costs. 

Appeal  from  a  judgment  and  order  of  the  superior  court  for  Tulare 
county,  entered  in  favor  of  the  plaintiff.  The  opinion  states  the 
facts. 

Atwell  &  Bradley y  for  the  appellant. 
Edwards  dk  Du  BnUz,  for  the  respondent. 

Boss,  J.  Action  of  claim  and  delivery  to  recover  the  possession 
of  sixty-four  flasks  of  quicksilver,  alleged  by  the  plaintiff  to  be  his 
property,  and  to  be  unlawfully  withheld  from  him  by  the  defendant. 
The  answer  put  in  issue  the  material  averments  of  the  complaint, 
and  by  way  of  "further  and  separate  defense,"  set  up  certain  mat- 
ters which  were,  on  motion  of  plaintiff,  stricken  out  in  the  court 
below.  That  action  on  the  part  of  the  court  constitutes  the  first 
ground  of  complaint  here.  Upon  looking  into  the  answer  it  is  plain 
to  be  seen  that  the  affirmative  matters  set  up  do  not  constitute  any 
defense  to  plaintiff's  action.  By  the  first  alleged  "separate  de- 
fe&e"  the  defendant,  in  effect,  says  that  in  a  certain  action  which 
he  at  one  time  brought  against  the  present  plaintiff  to  recover  the 
same  property,  judgment  of  non-suit  was  entered  against  him.  It  is 
perfectly  clear  that  the  defendant  in  this  action  could  derive  no  ben- 
efit by  reason  of  the  judgment  against  him  in  that. 

In  the  second  alleged  "  separate  defense  "  defendant,  in  effect,  set 
up  that  the  present  plaintiff,  at  a  time  anterior  to  the  commencement 
of  this  action,  commenced  one  against  one  Wells  to  recover  the 
property  in  controversy,  and  got  judgment  on  the  pleadings  for  its 
recovery,  with  damages  and  costs.  But  all  that  has  nothing  to  do 
^ith  the  present  case,  in  which  the  questions  are  whether  the  plain- 
tiff is  the  owner  and  entitled  to  the  possession  of  the  property  in 
question,  and  whether  this  defendant  wrongfully  withholds  its  pos- 
session from  him.     All  of  the  matters  set  up  in  the  alleged  separate 
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defenses  were  sham  and  irrelevant,  and  were  properly  stricken  out 
by  the  coart  below.  Nor  was  there  error  on  the  part  of  the  court  in 
denying  the  defendant's  motion  to  strikeout  all  of  the  testimony  <>f 
the  witnesses  Hawley  and  Fowler.  This  motion  was  based  on  t!id 
statement  of  defendant's  counsel  that  the  evidence  showed  that  the 
agreement  between  Hawley  and  Fowler,  in  respect  to  the  property, 
was  consummated  in  a  bill  of  sale.  The  record  shows  that  Huwltj 
distinctly  testified  that  at  the  time  the  property  was  sold  and  deliv- 
erod  to  him  no  bill  of  sale  or  memorandum  in  writing  was  made. 

V\^o  must  affirm  the  judgment  and  order. 

Ordered  accordingly. 

MgKee,  J.,  and  McKinstbt,  J.,  concurred. 


No.  9.070. 

Morton  v.  Superior  Court  op  Tulare  County. 

DepartmtiU  One.    Filed  Avgust  6, 1S84* 

iNjrNCTiON  Against  Cobpobatiox— Against  Whom  Binding. —An  injunction  restrain- 
ing' any  acts  of  a  corporation,  aiid  addresstxl  to  it  aud  ita  agents,  binds  not  only  the  intan- 
^'ible  p.rtlficial  being,  but  also  all  the  individuals  who  act  for  the  corporation  in  the  trans^- 
tli^n  of  its  business,  to  whose  knowledge  the  decree  comes^ 

<'n;TiuRAKi  DoES  NoT  Li£  TO  REVIEW  THE  JUDGMENT  of  a  court  which  has  been  en tlrti 7 
8ati-<tieil. 

Certiorari  to  the  superior  conrt  for  Tulare  county.  The  opinion 
states  the  facts. 

Brovm  &  Daggett^  for  the  petitioner. 
Atioell  &  Bradley y  for  the  respondent. 

McKee,  J.  This  is  an  application  for  a  writ  of  certiorari  to  review 
certain  proceedings  in  the  superior  court  of  Tulare  county,  in  which 
the  petitioner  was  adjudged  guilty  of  contempt  of  court,  and  fined 
two  hundred  and  fifty  dollars,  and  ordered  to  be  imprisoned  until 
ho  removed  a  dam  in  the  channel  of  a  watercourse,  which  he  was 
charged  with  maintaining,  in  violation  of  a  decree  of  the  court  ptr- 
petually  enjoining  its  construction  and  maintenance. 

The  contention  is,  that  the  judgment  against  the  petitioner  was 
void,  because  the  proceedings  in  which  it  was  rendered  show  that 
ho  was  not  a  party  to  the  injunction  decree,  and  that  the  in  junction 
had  not  been  personally  served  upon  him,  and  therefore  he  was  not 
bound  by  that  decree. 

But  the  decree  was  rendered  against  Kaweah  Canal  and  Irrigation 
Company — a  water  corporation,  of  which  the  petitioner  was  presi- 
dent aud  a  director,  and  in  which  he  was  a  stockholder.  It  reqnireil 
the  corporation  to  remove  the  dam,  in  controversy  in  the  case,  and 
eDJoined  the  corporation,  its  officers,  agents  and  employes,  and  all 
persons  acting  under  it,  from  continuing  or  maintaining  the  same. 
bervice  of  the  decree  was  regularly  made  upon  the  secretary  of  the 
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corporation,  and  after  service,  the  corporation,  by  its  superinten- 
(leut,  in  obedience  to  the  decree,  caused  the  dam  to  be  removed. 
But,  soon  after  its  removal,  the  petitioner  resigned  the  offices  of 
jTesident  and  director  in  the  corporation,  and  transferred  his  certi- 
ficates of  stock  therein,  and  then  entered  into  a  verbal  arrangement 
with  one  Johnson,  to  purchase  from  him  a  tract  of  land  which 
iuclujjed  the  locality  from  which  the  dam  had  been  removed.  Under 
that  arrangement  he  entered  upon  the  land,  reconstructed  the  dam, 
nud  insisted  upon  his  right  to  maintain  it,  because  neither  he  nor 
Johnson,  from  whom  he  derived  his  right,  was  a  party  to  the  injunc- 
tion suit. 

The  court  found  that  the  petitioner  had  ' '  full  notice  and  knowl- 
edj^e  of  the  issuance  and  service  of  the  injunction,"  and  that  "  he 
was  maintaining  the  dam  as  the  agent  of  the  C()rj)oration,  in  viola- 
lion  of  the  injunction."  There  is  no  force  in  the  objection,  that  the 
finding  is  not  sustained  by  the  evidence.  The  fact  was  fairly  dedu- 
cible  from  the  admitted  relation  existing  between  the  petitioner  antl 
the  corporation.  Besides,  **  the  eflfect  of  an  injunction  restraining 
any  acts  of  a  corporate  body,  and  addressed  to  it  and  its  agents}  etc., 
is  to  bind  not  oiAy  ihe  intangible  artificial  being ^  but  also  all  the  indi- 
viduals who  act  for  the  corporation  in  the  transaction  of  its  busiue^^s 
to  whose  knowledge  the  decree  comes.  Unless  this  be  so,  it  would 
l)G  necessary  in  order  effectually  to  bind  a  corporation  by  an  injunc- 
tion to  make  every  person  a  party  to  a  suit  who  could  by  any  possi- 
bility be  its  agent  in  doing  the  prohibited  act:"  High  on  Injunc- 
tions, sec.  850. 

Undoubtedly,  an  officer  of  a  corporation  has  a  right  to  sever  his 
connection  with  the  corporation,  and  to  individually  acquire 
jroperty,  real  or  personal,  from  others.  But  he  will  not  be  per- 
mitted to  exercise  his  right  for  the  mere  purpose  of  treating  with 
contempt  the  orders  and  decrees  of  a  court,  which  he  is  bound  to 
respect. 

"Injunction  orAexB  must  be  fairly  and  Ao??e8%  obeyed,  and  not 
defeated  by  subterfuges  and  tricks  on  the  part  of  those  bound  to 
obey  them.  They  may  be  violated  by  aiding,  countenancing  and 
abetting  others  in  violation  thereof,  as  well  as  doing  it  directly;  and 
courts  do  not  look  with  indulgence  upon  schemes,  however  skillfully 
devised,  designed  to  thwart  their  orders:"  People  v.  Pendleton,  oi 
K.  Y.,  624. 

The  order  adjudging  the  petitioner  guilty  of  contempt  was  made 
in  the  proper  exercise  of  the  jurisdiction  of  the  court  to  enforce 
obedience  to  its  mandates. 

Besides,  the  order  or  judgment  has  been  satisfied.  After  the 
petitioner  was  imprisonecf  he  caused  the  dam,  which  had  been  re- 
constructed by  him,  in  violation  of  the  injunction,  to  be  removed; 
and,  thereupon,  the  court  ordered  him  to  be  released  from  custody, 
which  was  done;  and,  afterwards,  he  voluntarily  jmid  into  court  the 
amount  of  the  fine,  tl)us  entirely  satisfying  the  judgment.  Satisfac- 
tion means  payment,  and  payment  of  a  judgment  cannot  be  treated 
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as  void  for  the  purpose  of  attacking  the  jurisdiction  of  the  court 
that  rendered  it.  The  party  had  his  remedy  by  motion  or  otherwise 
to  vacate  the  satisfaction;  but  until  set  aside  it  is  valid,  and  the 
judgment  itself  has  passed  beyond  review.  Satisfaction  is^the  last 
act,  and  end  of  the  judicial  proceedings. 

Writ  dismissed. 

Boss^  J.^  and  McKinstby,  J.,  concurred. 


Na  9,00a 

Ketohum  I?.  Superior  Court  San  Joaquin  County. 

Department  One,    Filed  August  S,  1SS4< 

Appeal  fbom  Justice's  Court— Amendments— Certiorari.— On  an  appeal  from  the  jus- 
tice's court  on  questions  of  law  and  fact,  the  superior  court  has  jurisdiction  to  allow  an 
amendment  to  tho  pleadings,  upon  such  terms  as  may  be  just  The  action  of  the  court  in 
allowing  an  amendment  is  not  reviewable  on  certiorari  even  if  the  same  were  irregular  or 
erroneous. 

Application  for  a  writ  of  review  to  the  superior  court  for  San 
Joaquin  county.    Tlie  opinion  states  the  facts. 

«/.  H,  Bvdd,  for  the  petitioner. 
J.  G.  CampbeU,  for  the  respondent. 

McEeE)  J.  The  case  in  hand  originated  in  an  action  brought  in 
a  justice's  court  to  recover  damages  for  the  detention  of  some  milch 
cows,  to  whose  possession  the  plaintiff,  as  owner  of  the  cows, 
claimed  to  be  entitled. 

The  answer  filed  in  the  justice's  court  was  a  general  denial.  Upon 
that  the  case  was  tried  and  the  defendant  had  judgment,  from  which 
the  plaintiff  appealed  on  questions  of  both  law  and  fact.  At  the 
trial  of  the  case  on  appeal  the  superior  court  allowed  the  defendant  to 
amend  his  answer,  by  pleading  justification  for  taking  and  detain- 
ing the  cattle.  To  this  ruling  the  plaintiff  excepted ;  and  it  is  con- 
tended  that  the  court,  in  allowing  the  amendment,  exceeded  its 
jurisdiction,  because  it  had  only  acquired  jurisdiction  by  the  ap- 
peal, to  try  the  action  upon  the  issues  raised  by  the  pleadings  in 
the  justice's  court. 

Bat  it  must  be  conceded  that  the  court  had  jurisdiction  to  try  the 
action  rfe  noi7o;  Sec.  976,  C.  C.  P.;  and  such  a  trial  must  be  con- 
ducted in  all  respects  as  trials  in  other  cases.  All  the  provisions 
of  the  code  of  civil  procedure  relative  to  the  trial  of  cases  which 
have  been  commenced  within  the  original  jurisdiction  of  the  court 
are  made  applicable  to  the  trial  de  novo  of  cases  within  its  appellate 
jurisdiction :  Section  980,  supra. 

Now  there  is  no  question  that,  on  the  trial  of  a  case  originating 
in  the  superior  court,  an  amendment  to  a  pleading  in  the  case  in 
any  particular,  may  be  allowed  by  the  court,  upon  such  terms  as 
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may  be  just.  This  may  be  done  at  any  time  in  the  coarse  of  the 
proceedings,  or  during  the  trial,  where  the  ends  of  justice  may  be 
promoted  thereby  (Sec.  473,  supra),  and  being  allowable  on  the 
trial  of  a  case  within  the  original  jurisdiction  of  the  court,  it  is  also 
allowable  on  the  trial  de  novo  of  a  case  within  its  appellate  jurisdic- 
tion. 

Jones  V.  The  County  of  El  Dorado  (10  Cal.,  19),  and  Fuhken- 
stein  y.  Elgutter  (11  la.,  328),  are  not  analagous.  It  is  true,  that 
in  each  of  those  cases,  an  appeal  had  been  taken  on  questions  of 
both  law  and  fact,  from  the  judgment  of  a  justice's  court  to  the 
county  court;  but  the  judgment  was  by  default,  and  on  appealing 
from  it,  there  was  no  statement  of  the  grounds  upon  which  the  ap- 
pellant intended  to  rely  on  the  appeal  on  questions  of  law,  nor  was 
there  any  issue  of  fact  raised  in  the  justice  s  court.  That  being  the 
condition  of  the  case  on  appeal,  there  was  no  question  of  law  to 
decide,  and  no  question  of  fact  to  try;  therefore  the  appellate  court 
acquired  no  jurisdiction  to  retry  the  case :  Bickey  v.  Superior 
Conrt,  59  Cal.,  661. 

But  in  the  case  in  hand  there  were  issues  of  fact  which  the  court 
had  jurisdiction  to  retry;  and,  as  we  have  shown  that  this  jurisdic- 
tion included  authority  to  allow  any  amendment  to  the  pleadings  by 
which  the  issues  were  raised,  so  as  to  enable  the  parties  to  present 
the  case  on  its  merits,  the  allowance  of  such  an  amendment  was 
a  matter  within  the  sound  discretion  of  the  court,  and  is  not  re- 
viewable on  certiorari  even  if  the  exercise  of  the  authority  by  the 
conrt  was  irreg[ular  or  erroneous.  It  is  sufficient  that  the  act  of  the 
conrt  was  within  its  jurisdiction:  Carriage  v.  Dryden,  29  Cal.,  307; 
Kitts  V.  The  Superior  Court,  62  iS.,  203. 

Application  for  a  writ  of  certiorari  denied. 

Boss,  J.,  and  McKinstsy,  J.,  concurred. 


No.  9,387. 

NooE  V.  Davegqiu. 

Department  One    Filed  August  5, 1S84, 

Thi  Rioht  of  Appeal  Commexc£3  to  Run  from  the  Actual  Entry  of  the  judgment,  and 
not  from  the  date  as  of  which  it  w&<9  entered  nunc  pro  tunc. 

PABTmoN— Tenancy  ik  Common— PABTNEBsmp.  A  tenant  in  common  of  land  is  entitl*.'d 
to  a  partition  although  he  has  never  been  in  actual  occupancy,  an  »  notwitliHtanding  liis 
grantor  and  the  defendant  co*tenant  were  co-partners  in  the  crops  raisc.i  on  the  land. 

Appeal  from  a  judgment  of  the  superior  court  for  Amador  county, 
entered  in  favor  of  the  defendant.     The  opinion  states  the  facts. 

Spugndi,  Caminetti  and  Rust,  for  the  appellant. 
Blanchard  and  Eagon  &  Phelps,  for  the  respondent. 

McKee,  J.  It  is  objected  that  the  appeal  in  this  case  was  not 
token  in  due  time.    The  case  was  tried  and  judgment  ordered  for 
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defendant  on  the  thirtieth  of  September,  1831;  but  no  judgment 
was  entered  until  the  thirtieth  of  July,  1883.  Then,  on  motion  of 
defendant's  attorney,  the  court  caused  judgment  to  be  entered  in 
f.ivor  of  the  defendant,  nunc  pro  tunc  as  of  the  thirtieth  of  Septem- 
ber, 1881.  The  appeal  was  taken  from  this  judgment  on  the  twentv- 
seventh  of  November,  1883;  it  was  therefore  in  time.  A  nunc  pro 
itinc  order  does  not  deprive  a  party  of  his  right  to  appeal.  The 
time  for  appeal  dates  from  the  actual  entry  of  the  judgment:  In  the 
niiUer  of  the  Fifteenth  Ave.  Extension,  54  Cal.,  179. 

The  action  was  partition.  The  answer  of  the  defeixdant  contained 
a  general  denial  and  a  plea  of  partnership  existing  between  himself 
and  the  grantor  of  the  plaintiff.  <  -n  motion  the  plea  of  partnership 
Y.-as  stricken  out.  But  on  the  trial  ol  the  issue,  raised  by  the  gen- 
eral denial,  evidence  of  a  partnership  was  admitted  and  the  court 
found,  as  facts,  that  on  the  fifteenth  of  July,  1876,  the  grantor  of 
the  plaintiff  and  the  defendant  were  co-owners  of  the  land  in  con- 
troversy, and  copartners  in  cultivating  the  same;  and  that  these 
relations  existed  between  them  until  the  ninth  of  August,  1880, 
when  the  cotenant  of  the  defendant  conveyed  his  undivided  interest 
ill  the  land  to  the  plaintiff.  And,  as  a  conclusion  of  law,  the  court 
held  that  the  plaintiff  was  not  entitled  to  partition,  and  ordered  that 
tlic  action  be  dismissed  and  that  judgment  be  entered  against  the 
phiintiff  for  costs. 

The  decision  was  against  law.  The  conveyance  to  the  plaintiff 
vested  in  him  an  undivided  interest  in  the  land  and  made  him  a 
tenant  in  common  therein  with  the  defendant,  and  entitled  him  to 
]uirtition.  The  fact  that  he  had  never  been  in  occupancy  of  the 
l.md,  and  that  his  grantor  and  the  defendant  were  co-partners  in  the 
crops  raised  on  the  land  did  not  affect  his  right  to  partition:  Mar- 
tin V.  Walker,  58  Cal.,  590. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 

Eoss,  J.,  concurred. 

McEjLNSTiiY,  J.,  I  concur  in  the  judgment. 


BOOK  REVIEWS. 


CoMMEirrASiES  ON  Law. — ^Embracing  chapters  on  the  Nature,  the  Source, 
and  the  History  of  Law;  on  International  Law,  Public  and  Private; 
and  on  Constitutional  and  Statutory  Law.  By  Francis  Wharton, 
LL.  D.     Philadelphia,  Kay  &  Brother.     1884. 

The  works  of  Dr.  Wharton  are  too  well  known  to  the  legal  profession 
of  this  country  and  of  England,  to  need  any  commendation,  nor  any  special 
description  of  their  merits.  His  latest  volume,  of  which  the  title  is  given 
above,  is  an  able  and  even  profound  treatise  upon  the  nature  and  sources 
of  the  municipal  law,  especially  of  England  and  of  the  United  States, 
and  upon  the  public  law.  The  book  as  a  whole  consists  of  three  main 
divisions.  The  first  contains  three  chapters  which  treat  respectively  of 
the  nature  and  classification  of  law;  of  the  theories  as  to  the  source 
of  law;  and  of  the  history  of  English  and  American  law.  The  second 
contains  two  chapters  treating  of  the  public  international  law,  and  of 
the  private  international  law.  The  third  main  division  is  devoted  to  the 
constitutional  law  of  the  United  States.  There  is  also  a  short  final 
chapter  on  the  statutory  law,  which  contains  a  summary  of  the  general 
doctrines  concerning  statutory  construction. 

The  first  of  these  main  divisions,  which  deals  with  the  nature  and 
sources  of  the  municipal  law,  is  probably  the  one  which  will 
most  interest  and  instruct  the  speculative  and  scientific  reader. 

Dr.  Wharton  belongs  to  the  historical  school  of  jurists,  as  opposed  to 
the  aoalytical  school  of  Austin  and  Jeremy  Bentham.  Austin,  as  it  is 
well  known,  describes  the  municipal  law  as  a  command  uttered  by  the 
sovereign  or  supreme  power  in  the  state,  and  addressed  to  individuals; 
without  a  sovereign  there  could  be  no  law  giver  and  consequently  no 
law,  and  unless  the  law  were  entered  in  the  form  of  a  command,  with  a 
sanction  or  means  of  enforcement,  it  would  be  mere  advice  and  not  law. 
Austin  carried  out  the  principle  to  its  logical  results,  and  therefore  denies 
that  the  public  international  law  is,  in  any  true  sense,  a  system  of  positive 
law,  because  there  is  no  sovereign  over  the  independent  equal  nations 
of  the  world,  and  no  command  which  can  be  enforced  upon  them. 
Without  attempting  any  description  of  Dr.  Wharton's  positions,  it  is 
enough  to  say  that  he  maintains  a  theory  diametrically  the  opposite  of 
Austin's.  He  claims  that  the  *'  law,  so  far  from  being  imposed  as  a  rule 
by  sovereign  on  people  is  imposed  as  a  rule  by  people  on  sovereign/' 
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Arguing  from  the  history  of  the  American  colonies,  and  from  the  growth 
of  their  laws  as  shown  by  that  history,  he  says: 

**  By  whom  were  existing  English  statutes  winnowed  in  the  colonies 
of  Massachusetts  and  Pennsylvania,  for  instance,  so  as  to  retain  such  as 
suited  the  temper  and  met  the  wants  of  the  people,  and  to  set  aside  all 
others  ?  This  was  not  done  by  the  colonial  assemblies.  Had  such  a 
process  of  radical  revision  been  attempted  by  these  assemblies,  it  would 
have  been  promptly  vetoed  by  the  king  in  coancil.  It  was  not  done  by 
the  British  Parliament,  though  the  British  Parliament  assumed  to  be  the 
sole  supreme  legislature  by  whose  laws  these  colonies  were  controlled. 
It  was  done  by  popular  assent,  produced  by  national  conscience  and 
national  need.  It  is  true  that  when  the  colonies  became  independent 
sovereigns,  they  passed  laws  by  which  the  process  of  selection  and  rejec- 
tion was  approved.  But  it  was  never  pretended  that  the  process  of 
selection  and  rejection  derived  its  authority  from  such  legislation.  *  * 
*  *  From  the  development  of  jurisprudence,  therefore,  in  the  new 
world,  as  well  as  in  the  old,  we  must  infer  that  law  is  an  emanation  from 
the  people  to  the  sovereign,  and  not  a  command  imposed  by  the  sove- 
reign on  the  people." 

While  we  dissent  from  much  of  Dr.  Wharton's  reasoning  and  from 
many  of  his  conclusions  respecting  the  essential  nature  of  law,  it  most 
be  conceded  that  his  criticism  of  Austin's  position  is  unanswerable  as 
long  as  Austin's  definition  of  the  sovereign  is  adopted.  It  has  always 
appeared  to  us  that  Austin's  description  of  the  sovereign  as  being  the 
king,  or  parliament,  or  other  actual  supreme  legislative  body  in  the 
state,  was  a  fatal  defect  in  his  theory  when  applied  even  to  the  mon- 
archical nations  of  modem  Europe;  and  that  it  could  not  by  any  possi- 
bility apply  to  a  republic  like  our  own  country.  If,  however,  the  true 
sovereign  should  be  ascertained,  then,  as  it  seems  to  us,  the  conflict 
between  Austin's  analytical  system,  and  Dr.  Wharton's  historical  system 
would  be  reconciled, — the  law  would  emanate  from  the  people,  and  at 
the  same  time  come  from  the  political  sovereign.  What  then  is  the  true 
sovereign,  in  every  independent  state  or  nation?  We  answer,  not  the 
king,  nor  the  parliament,  nor  the  congress,  nor  the  conrts,  but  the  peo- 
ple itself.  This  sovereign  people,  however,  must  not  be  conceived 
of  as  the  mere  aggregate  of  individuals  who  compose  the  population 
of  a  state  at  any  given  time;  it  must  be  conceived  of  as  the  oi^nic 
unit,  composing  the  body  politic,  an  organism  having  a  certain 
moral  personality,  and  as  perpetuating  its  own  oi^nic  life  from 
generation  to  generation.  This  is  the  true  sovereign,  possessing 
in  itself  supreme  power.  The  king,  the  parliament,  the  congress, 
the  legislature,  the  courts  are  merely  its  organs  and  instruments 
through  which  its  sovereign  will  is  uttered.     They  all  are  established 
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and  exist  either  by  its  active  authority  or  by  its  passive  permission. 
Even  those  electors  to  whom  is  delegated  the  function  of  voting  at  popu- 
lar elections,  are  only  the  immediate  agents  and  representatives  of  tliis 
organic  body  politic  which  is  the  true  and  only  sovereign.  If  we  adopt 
this  description  of  the  sovereign,  all  that  is  true  of  Dr.  Wharton's  his- 
torical theory,  and  all  that  is  true  in  the  analytical  system  of  Austin, 
are  preserved  and  reconciled.  But,  in  truth,  there  ought  not  to  be  any 
real  conflict  between  the  historical  and  analytical  schools  of  jurispru- 
dence; they  occupy  different  fields;  they  accomplish  different  ends. 
Writers  of  the  historical  school  have  abundantly  demonstrated  the  fact 
that  the  law  is  a  growth,  having  its  beginnings  in  tribal  customs  and 
institutions.  Austin,  as  the  English  leader  of  the  analytical  school, 
expressly  disavows  any  intention  of  investigating  the  origin  and  sources 
of  the  law.  He  takes  the  municipal  law  as  an  existing  fact,  and  pro- 
ceeds to  determine  its  essential  nature  and  component  parts. 

One  of  the  most  interesting  and  instructive  features  of  the  chapter 
upon  the  history  of  English  and  American  law  consists  of  the  sketches 
which  Dr.  "WTiarton  gives  of  leading  English  jurists  and  of  their  writ- 
ings from  an  early  date  down  to  the  present  generation.  In  this  review 
are  included  Fitz-Nigel,  Bishop  of  Ely,  Granville,  Bracton,  Fortescue, 
Littleton,  St.  Jerman,  Stamford,  Hooker,  Bacon,  Coke,  Blackstone, 
Bentham,  and  Austin. 

The  chapter  upon  the  constitutional  law  of  the  United  States  is  also 
one  of  great  interest,  because  it  presents  and  discusses  many  new  ques- 
tions which  have  recently  arisen,  and  which  have  been  passed  upon  by 
the  courts  since  the  publication  of  other  text-books.  Among  these 
questions  are  all  those  arising  under  the  amendments  of  the  constitu- 
tion adopted  at  the  close  of  the  civil  war.  In  this  connection  we  can- 
not refrain  from  quoting  a  short  passage  from  Dr.  Wharton's  preface, 
which  states,  in  our  opinion,  a  truth  of  the  most  momentous  import- 
ance in  the  construction  of  these  amendments, — a  truth  which  has  been 
wholly  overlooked  or  ignored  by  many  recent  writers  upon  our  consti- 
tutional laws.  The  passage  is  as  follows:  ''  The  constitution,  as  framed 
in  1790,  was  defective  in  failing  to  give  expression  to  the  national  con- 
victions in  two  important  particulars.  It  left  the  people  of  the  states 
open  to  encroachments  on  their  personal  rights  by  (a)  the  federal  gov- 
ernment, and  by  (b)  the  state  governments.  The  first  of  these  defects  was 
cured  by  the  group  of  amendments  adopted  shortly  after  the  constitu- 
tion went  into  operation.  The  second  defect  was  cured  by  the  group  of 
amendments  which  were  adopted  at  the  close  of  the  civil  war,  aud  which 
protect  the  people  of  the  states  from  state  legislation  establishing  un- 
just discriminations,  or  taking  away  rights  except  by  equitable  settle- 
ment.    The  two  lines  of  amendments  do  not  alter  the  equipoises  of  the 
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constitution.  Uiey  declare,  and  do  not  modify.  Us  essential  meaning,  as 
they  bring  out  in  complete  symmetry  the  system  of  which  the  constitu- 
tion was  the  partial  expression. 

In  conclusion,  we  can  only  say  that  this  work  is  a  most  valuable  addi- 
tion to  our  legal  literature,  and  it  should  be  read  by  all  students  and 
lawyers  who  regard  jurisprudence  as  a  science. 


NOTE. 


The  New  York  Daily  Begister,  in  a  recent  issue,  contains  the  follow- 
ing sound  advice  to  young  attorneys: 

**  Young  attorneys  often  affect  a  contempt  for  petty  cases  and  brinj,' 
eveiy  opportunity  of  business  to  the  same  sort  of  test  which  they  might, 
perhaps,  sensibly  apply  after  they  had  been  years  successfully  at  the 
bar;  but  in  all  the  earlier  years  of  practice,  if  we  rightly  appreciate  the 
experience  of  the  most  successful  men  at  the  bar,  there  is  no  case  too 
small  to  succeed  in,  or,  at  least,  too  small  to  be  worth  succeeding  in. 

'*  A  young  man  does  not  enter  the  business  of  a  great  client  by  the 
main  portal.  If  he  has  an  opportunity  to  enter,  it  is  usually  by  some 
side  door  of  a  trifling  collection  or  an  uninviting  piece  of  business, 
given  to  him,  perhaps,  as  a  feeler,  to  try  his  pluck  and  persistence  as 
well  as  his  knowledge  and  skill. 

**Noris  a  minor  service  for  a  great  client  always  more  desirable 
business  than  a  similar  service  for  some  insignificant  client.  The 
enthusiastic  appreciation  of  a  poor  man  for  a  service,  trifling  in  itself, 
may  exercise  more  influence  than  the  unexpressed  satisfaction  of  a  great 
client  at  a  matter  which  he  counts,  after  all,  of  no  great  moment." 
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RIPABIAN  RIGHTS— THE    WEST   COAST  DOCTRINE. 

(Concluded,) 

An  absence  from  home,  for  purposes  of  health,  has  interrupted  our 
editorial  articles  to  a  greater  extent  than  we  had  anticipated.  The 
readers  of  the  West  Coast  Reporter  may  be  assured,  however,  that  this 
deficit  in  editorial  matter  will  be  more  than  made  up  in  the  amount  of 
oar  future  contributions.  We  now  resume,  for  this  single  occasion, 
the  subject  of  Riparian  Rights,  not  for  the  purpose  of  entering  into 
any  controyersy  with  those  whose  opinions  differ  from  the  conclusions, 
which  we  have  heretofore  reached,  but  for  the  purpose  of  offering  a  few 
additional  observations  suggested  by  the  communication  of  our  esteemed 
correspondent  contained  in  a  previous  number  of  the  Reporter.^  And 
we  are  only  led  to  make  these  further  observations  because,  as  it  seems, 
to  us,  our  correspondent  has,  throughout  his  whole  communication  and 
in  his  examples  and  illustrations  which  he  gives,  entirely  misapprehended 
the  sole  purpose  and  object  of  the  discussions  contained  in  our  previous 
articles,  and  the  conclusions  reached  therein,  and  the  legislative  relief 
which  they  suggest.  It  was  certainly  not  the  object  of  our  discussioa 
to  suggest  any  course  of  decision  to  the  courts  of  California,  nor  to- 
determine,  upon  any  considerations  of  right  or  expediency,  between  the 
merits  of  the  common  law  doctrines  concerning  riparian  results,  and  any 
other  OP  sufficient  system  better  adapted  to  the  physical  condition  of 
this  country  and  the  wants  of  this  community,  which  the  courts  might 
invent  and  adopt.  The  sole  purpose  and  design  of  our  essay  was  to 
ascertain,  by  a  careful  examination  and  comparison  of  the  reported 
decisions,  what  system  of  doctrines  and  rules  concerning  the  use  of  nat- 
ural, unnavigable  streams,  had,  as  a  matter  of  fact,  been  adopted  or  fol- 
lowed by  the  supreme  courts  of  California  and  of  the  other  Pacific  states 
and  territories.  To  this  end  we  have  examined  and  cited,  it  is  believed, 
every  reported  decision  bearing  upon  the  subject,  in  this  and  in  all  thei 

^  See  the  number  for  July  17th,  1834,  ante,  Vol  3,  p.  249. 
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other  states  and  territories  of  the  Pacific  coast,  —certainly  every  decision 
of  the  slightest  importance.     All  the  most  important  of  these  decided 
cases  have  been  fully  stated,  explained,  and  commented  upon  in  tha 
course  of  these  articles.     We  ascertained  at  the  outset,  and  plainly 
showed  in  the  first  articles  of  our  series,  what  every  intelligent  lawyer 
already  knew,  that  a  broad  line  of  distinction  existed  between  natural 
streams  flowing  entirely  through  the  public  lands  of  the  United  States, 
and  those  which  were  wholly  or  partially  bordered  by  the  land  of  private 
owners, — lands  of  which  private  owners  had  acquired  the  titles.    In 
respect  to  the  first  class  of  streams,  the  doctrine  had  been  settled  bv  an 
absolute    unanimity  of    decision    both  by  state  and   federal   courts, 
that    the    first    appropriator    of    these    waters    for    any    bem^ficial 
purpose,  acquired  a  prior  right  over  the  water  to  the  extent  of  his  appro- 
priation.    The  origin  of  this  peculiar  doctrine  was  fully  explained;  the 
doctrine  itself  was  fully  discussed;  all  its  consequences  were  fully  stated, 
and  these  conclusions  were  fully  illustrated  by  an  exhaustive  citation  of 
authorities.     An  examination  of  statutes  disclosed  the  fact,  that  in  the 
great  majority  of  the  Pacific  states  and  territories,  the  right  to  use  the 
waters  of  all  natural  streams,  whether  flowing  through  public  or  private 
lands,  had  been  fully  determined  and- regulated  by  detailed  systems  of 
statutory  legislation,  a  legislation  which  left  no  function  of  the  courts,* 
in  deciding  as  to  water  rights,  excej^t  that  of  statutory  construction. 

Ill  the  states  of  California  and  of  Nevada,  the  general  doctrines  of  the 
common  law  concerning  riparian  proprietors  and  riparian  rights  have 
been  accepted  and  adopted  by  the  courts  with  respect  to  these  natural 
streams  which  flow  wholly  or  partially  through  or  by  the  lands  of  pri- 
vate owners.  In  Nevada  this  is  settled  in  the  most  positive  and  unmis- 
takable manner.  In  California  we  reached  that  conclusion  after  a  most 
careful  examination  and  comparison  of  all  the  decisions  rendered  prior 
and  subsequent  to  the  adoption  of  the  civil  code,  down  to  the  very  time 
when  these  articles  were  in  the  course  of  publication.  The  only  legiti- 
mate answer  to  our  position  in  this  matter,  is  to  deny  the  correctness  of 
the  conclusion  which  we  have  thus  reached.  If  the  supreme  court  of 
California  has  already  settled  the  principle  that  the  common  law  doctrines 
concerning  riparian  rights  are  applicable  to  the  private  natural  streams 
in  this  state,  and  determine  the  water  rights  of  the  private  proprietors 
holding  lands  on  the  borders  of  such  streams,  then  it  is  certainly  useless 
to  speculate  as  to  the  system  which  the  court  ought  to  adopt,  or  to 
theorize  as  to  the  superior  merits  of  other  and  different  systems,  or  to 
illustrate  the  defects  of  the  common  law  doctrines,  while  attempting  to 
ascei-tain  which  the  law  actually  is.  The  only  relief,  if  any  relief  ia 
needed,  must  be  by  an  application  to  the  legislature  to  undo  the  results 
accomplished  by  the  court.     The  only  practicable  question,  therefore  is, 
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\TliGtlier  we  are  correct,  as  a  matter  of  fact,  in  the  conolusion  that  the 
general  common  law  doctrines  concerning  riparian  rights  have  been  sub- 
stantially established  by  the  supreme  court  of  California  as  determining 
and  goTeming  the  rights  of  private  proprietors  holding  land  upon  the 
borders  of  natural  streams.  As  to  this  there  cannot,  in  our  opinion,  be 
a  possible  doubt.  The  conclusions  which  we  thus  reached  are  sustained 
by  an  unbroken  line  of  decided  cases,  as  cited  and  commented  upon  n 
our  previous  articles,  and  they  are  fortified  by  every  new  decision  issu- 
ing from  the  same  tribunal. 

We  have  already  examined  with  some  fullness  the  application  of  these 
common  law  doctrines  to  the  use  of  the  water  of  streams,  by  their  ripa- 
rian proprietors,  for  the  purposes  of  irrigation.  Such  use  was  not,  in 
our  opinion,  incompatible  with  the  common  law  doctrines.  The  supreme 
court  of  Nevada  had  stated  in  most  express  terms,  although  by  way  of  a 
dictum,  that  irrigation  was  not  necessarily  opposed  to  the  common  law 
doctrines.  The  supreme  court  of  California  had  held,  in  cases  hereto- 
fore cited,  that  private  proprietors  on  the  banks  of  natural  streams  were 
entitled  to  use  and  consume  the  water  of  such  streams  for  the  purpose  of 
irrigating  their  riparian  lands,  but  had  laid  down  no  definite  rules  as  to 
the  limits  under  which  this  right  could  be  exercised  by  any  riparian  pro- 
prietor. The  question  was  thus  presented,  and  was  discussed  with  some 
care  in  a  former  article,  whether  the  right  of  a  riparian  owner  to  divert 
and  consume  the  water  of  a  stream  for  irrigation,  was  co-extensive  with 
the  right  to  use  the  water  for  the  so-called  natural  purposes  of  watering 
cattle  and  drinking  and  other  like  domestic  uses.  Although  the  ques- 
tion had  never  been  decided  in  this  state,  we  expressed  an  opinion  very 
strongly,  based  upon  the  tendency  of  the  previous  cases,  that  the  right 
to  use  water  for  purpose  of  irrigation,  was  not  analogous  to  the  right  to 
use  it  for  the  watering  of  cattle  and  for  domestic  purposes;  that,  while  a 
riparian  proprietor  was  permitted  to  take  from  the  stream  all  the  amount 
of  water  which  was  reasonably  necessary  for  the  purpose  of  watering  his 
cattle  and  his  other  domestic  uses,  even  though  a  sufficient  quantity  was 
thereby  not  left  flowing  down  the  stream  to  supply  the  similar  uses  of  the 
riparian  proprietors  below  him,  we  were  of  opinion  that  the  right  to 
take  and  consume  the  water  of  a  stream  for  irrigating  was  not  thus 
extensive,  but  belonged  in  relative  proportions  to  all  the  riparian  pro- 
prietors upon  the  stream.  This  opinion  thus  expressed  in  our  former 
article  has  been  directly  sustained  by  a  recent  decision  of  the  supreme 
court.  In  the  case  of  Learned  v.  Tangeman,*  the  report  of  which  ap- 
peared after  our  article  was  written,  the  question  was  presented  in  the 
most  explicit  and  direct  manner.  The  action  was  brought  by  a  private 
riparian  proprietor  against  another  private  riparian  proprietor  having 

"See  anJU^  3  West  Coast  Rep.,  153,  decided  June  17th,  1834. 
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lands  situated  upon  the  banks  of  the  same  stream  higher  up  than  the 
lands  of  the  x^lftii^tiff.  The  defendant  had  diverted  the  water  of  the 
stream  for  the  purpose  of  irrigating  his  own  riparian  lands,  and  the 
plaintiff  complained  that  he  had  diverted  and  used  more  than  the 
amount  to  which  he  was  entitled,  and  had  thereby  deprived  the  plaintiff 
of  the  portion  of  the  waters  of  the  stream  to  which  he  was  entitled  for 
the  irrigation  of  his  own  riparian  land.  At  the  trial  the  judge  instructed 
the  jury  that,  '' if  they  believed  from  the  evidence  that  the  defendant 
was  a  riparian  proprietor,  and  used  the  water  of  the  stream  for  the  pur- 
pose of  irrigating  his  lands,  and  used  no  more  than  was  necessary  for  that 
j)u.rpose,  and  returned  the  surplus  water  after  such  lise  into  the  channel, 
then  they  should  return  a  verdict  for  the  defendant."  It  is  per- 
fectly evident  that  this  instruction  of  the  trial  court  was  given  upon  the 
assumption,  that  the  right  of  a  riparian  proprietor  to  use  the  water  of  a 
stream  for  the  irrigation  of  his  lands,  is  identical  and  co-extensive  \^ith 
the  natural  right  of  a  riparian  proprietor  to  use  the  water  for  watering 
his  cattle,  for  drinking,  and  for  other  strictly  domestic  purposes;  that 
in  the  one  case  as  well  as  in  the  other,  a  riparian  proprietor  is  entitled, 
by  the  law,  to  divert  and  consume  all  the  amount  of  the  stream  which 
may  be  reasonably  necessary  for  his  purposes,  even  though  a  sufficient 
quantity  is  not  left  remaining  to  flow  down  the  channel  for  similar  needs 
of  the  riparian  proprietors  below  him.  If  this  assumption  of  the  lower 
court  had  been  correct,  then  the  instruction  to  the  jury,  as  given  in  this 
case,  would  undoubtedly  have  stated  the  rule  of  law  applicable  to  the 
facts  with  substantial  accuracy.  But  the  decision  of  the  supreme  court 
shows  in  the  clearest  and  most  positive  manner  that  the  assumption  was 
incorrect,  and  that  the  right  to  use  water  for  irrigation  is  not  identical 
or  co-extensive  with  the  right  to  use  it  for  watering  cattle  and  other 
like  domestic  purposes.  The  supreme  court,  after  quoting  the  instru^^- 
tion  to  the  jury  as  given  above,  proceed  to  condemn  it  in  the  followiD;^ 
language:  **  This  [instruction]  was  error,  for  by  it  the  jury  were  in  eflfcot 
told  that  the  defendant  was  entitled  to  divert  and  use  all  of  the  water  of 
the  stream,  if  necessary  for  the  irrigation  of  his  land,  without  regard  to 
the  wants  or  necessities  of  the  other  riparian  proprietor."  The  judg- 
ment was  therefore  reversed  and  a  new  trial  of  the  cause  was  ordered. 
We,  in  common  with  the  entire  legal  profession  of  the  state,  may  most 
sincerely  regret  that  the  supreme  court  did  not  take  this  opportunity,— 
a  cdse  presenting  the  questions  in  so  positive  and  explicit  a  manner,— 16 
discuss  at  largo  the  general  doctrines  of  riparian  rightis  upon  streams 
bordered  by  private  lands,  to  collect  and  formulate  the  rules  on  the  sub- 
ject which  they  regard  as  already  established,  and  to  apply  these  doc- 
trines and  rules,  as  far  as  possible,  to  the  use  of  water  for  purj>oses  of 
irrigation.     While  we  may  regret  that  the  court  did  not,  in  the  decision 
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of  tills  case,  enter  upon  such  a  full  discussion,  jet  it  cannot  for  a  mo- 
ment be  doubted  that  the  court  had,  by  this  decision,  settled  one  most 
important  question;  and  the  case  thus  forms  one  step  in  advance  towards 
tlie  final  establishment  of  a  coherent  and  consistent  body  of  rules  upon 
this  hitherto  vexed  and  disputed  topic.  It  had  before  been  held  that  a 
private  riparian  proprietor  is  entitled  to  take  and  use  water  of  the 
stream  for  the  purpose  of  irrigating  his  riparian  lands.  This  case  places 
a  most  just  and  equitable  limit  upon  the  extent  and  exercise  of  this  right. 
Its  decision  necessarily  involves  the  doctrines  that  the  right  thus  to 
divert  and  use  the  water  for  the  irrigation  of  their  lands,  belongs 
alike  to  all  the  private  riparian  proprietors  on  the  same  stream;  that  the 
extent  of  the  right  held  by  each  must  be  measured  by  the  relative  amount 
of  his  riparian  land  needing  irrigation  taken  in  connection  with  the 
capacity  of  the  stream  itself  to  meet  the  relative  wants  of  all  the 
proprietors;  and  that  the  right  must  be  exercised  and  enjoyed 
bj  each  riparian  proprietor  in  subordination  to  the  same  right  held  by 
eveiT  other  similar  proprietor.  The  decision,  brief  as  it  is,  in  reality 
establishes  the  fundamental  principles  which  must  control  the  lawful 
use  of  streams  for  purposes  of  irrigation  by  the  private  or  riparian  pro- 
prietors on  their  banks.  We  would  further  observe  that  the  very  latest 
decision  of  the  supreme  court  strengthens  our  conclusion,  heretofore 
reached,  that  the  title  of  the  civil  code  concerning  water  rights,  is  con- 
fined in  its  terms  and  operation  to  streams  flowing  entirely  through 
public  lands.  The  riparian  rights  of  private  proprietors  who  have 
acquired  titles  to  tracts  of  land  on  the  banks  of  natural  streams,  are 
expressly  excepted  from  the  operation  of  this  statute,  and  are  determined 
and  governed  by  the  common  law  doctrines  as  heretofore  established  and 
now  reafltoned  by  judicial  decision.  If  this  were  not  so,  some  reference 
to  the  title  of  the  code  would  certainly  have  been  made  in  the  decision 
of  this  and  other  similar  cases  arising  since  the  code  went  into  effect. 

We  shall  not  pursue  this  discussion  any  further.  If  we  are  mistaken 
in  the  conclusions  which  we  have  reached  as  to  the  adoption  of  the  com- 
mon law  doctrines  in  their  application  to  the  riparian  rights  of  private 
proprietors  by  the  supreme  court  of  California,  and  as  to  the  consequent 
construction  which  must  be  given  to  the  title  of  the  civil  code  respecting 
^ater  rights,  our  error  is  one  which  can  be  easily  demonstrated  by  an 
appeal  to  the  decided  cases.  Our  only  object  has  been  to  ascertain  what 
tiie  law  on  the  subject  is,  as  a  fact.  In  our  examination  we  have  been 
influenced  by  no  prepossessions,  except  the  desire  that  the  supply  of 
water  contained  in  the  important  and  perennial  rivers  of  the  state  should 
be  so  used  for  the  purpose,  of  irrigation  as  to  benefit  in  the  highest 
degi'ee  the  agricultural  interest, — an  interest  which  transcends  all  other 
industries  in  its  magnitude  and  importance.     The  question  to  be  deter- 
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mined,  we  repeat,  was  not,  what  system  of  rules  concerning  water  riglita 
might  have  been  established  on  grounds  of  expediency  and  general  bene- 
fit ?  but,  what  system  of  rules,  if  any,  had  actually  been  estabhsbed? 
From  the  answer  which  we  have  given  to  this  latter  enquiry,  there  is,  in 
our  opinion,  no  possible  escape,  unless  we  should  wholly  ignore  a  long 
and  unbroken  line  of  judicial  dicta  and  decisions  made  by  the  supreme 
tribunal  of  the  state. 

Assuming  our  conclusions,  therefore,  to  be  correct,  until  they  are 
shown  to  be  erroneous,  we  agree  with  the  opinion  so  fully  and  forcibly 
stated  by  the  supreme  court  of  Nevada,  in  the  leading  case  from  which 
quotations  were  made  in  a  former  article,  that  the  common  law  system 
of  general  doctrines  conceriling  riparian  rights  on  the  waters  of  natural 
streams  furnish  more  just,  equitable  and  practicable  rules,  even  in  their 
application  to  the  needs  for  irrigatian,  than  any  other  system  could 
furnish,  and  are  in  every  way  preferable  to  complicated  statutory 
methods  which  prevail  in  Colorado,  Idaho,  Montana,  Utah  and  other 
Pacific  coast  territories.  At  the  same  time  we  expressly  admitted,  in 
fact,  we  showed  by  a  careful  and  elaborate  demonstration,  that  in  their 
practical  application  to  the  purposes  of  irrigation,  both  by  true  riparian 
proprietors,  and  by  owners  of  land?  not  riparian,  but  situated  in  the 
neighborhood  of  streams,  these  general  common  law  doctrines  needed  to 
be  supplemented  by  some  statutory  legislation  which  would  render 
them  more  efficient,  more  easily  applicable  as  practical  regulations,  and 
more  capable  of  defining  and  protecting  the  rights  of  individual  pro- 
I)rietors  both  riparian  and  non-riparian.  While  we  maintained  the  self- 
evident  truth  that  the  private  riparian  proprietors  upon  any  stream  have 
a  natural  advantage  which  legislation  should  not  take  away,  but  should 
on  the  contrary,  protect,  we  fully  conceded  and  carefully  showed  that 
the  proprietors  of  non-riparian  lands  in  the  vicinity  of  all  the  larger  and 
permanent  streams, — that  is,  in  an  area  so  topographically  situated  with 
reference  to  the  stream  that  its  waters  can  be  reached  and  conveved,— 
are  entitled  to  the  surplus  of  those  waters  remaining  after  the  wants  of  the 
riparian  owners  are  reasonably  satisfied,  for  the  purpose  of  irrigating 
their  non-riparian  lands.  For  the  purpose  of  determining,  protecting, 
and  regulating  the  exercise  of  all  these  classes  of  rights,  we  suggested  a 
simple  and,  as  it  appears  to  us,  very  efficient  system  of  statutory  legisla- 
tion, based  upon  and  supplementing  the  common  law  doctrines.  It  is 
unnecessaiy  to  repeat  here  this  proposed  legislative  plan  which  was 
sufficiently  explained  in  a  previous  article.  It  is  enough  to  say  that  our 
plan  i^rovides  a  simple  means  of  regulating  the  use  of  water  for  iniga- 
tion  by  all  the  riparian  proprietors  on  an^i  stream,  so  that  each  should 
enjoy  his  own  j^roportionate  share;  and  it  also  recognizes  the  rights  of 
those  neighboring  j)roprietors  whose  lands  are  not  situated  on  the  banis 
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of  the  stream,  and  provides  an  equally  simple  means  for  regulating  the  use 
of  the  surplus  waters  by  them.  We  fully  believe  that  all  the  difficulties 
and  inequalities  suggested  in  the  communication  of  our  esteemed  corres- 
pondent, and  all  the  supposed  cases  which  he  gives  as  illustration  of  such 
possible  inequalities,  would  be  fully  met  and  provided  for  in  a  just  and 
equitable  manner  by  the  statutory  system  of  regulation  which  we  pro- 
posed. This  system  recognizes,  and  furnishes  the  means  of  securing 
the  rights  of  all  classes  of  landed  proprietors,  both  riparian  and  non- 
riparian,  to  use  the  waters  of  all  the  larger  streams  for  purposes  of  irri- 
gation. It  must  be  confessed,  however,  that  the  advocates  of  the  non- 
riparian  owners  sometimes  seem  to  deny  that  the  class  of  riparian  pro- 
prietoi*s  have  any  rights  whatever  to  the  waters  of  a  stream;  they  some- 
times  neem,  at  least,  to  urge  that  the  right  to  divert  and  use  the  watei\5 
of  natural  streams,  belongs  exclusively  to  those  proprietors  whose  lands 
are  situated  at  a  distance  from  their  banks.  By  all  such  advocates,  our 
scheme  of  legislation  will  of  course  be  rejected. 

We  shall  only  remark,  by  way  of  conclusion,  that,  in  our  opinion,  a 
legislative  system  which  should  allow  all  the  waters  of  an  entire  streiira, 
however  large,  to  be  appropriated  and  condemned,  under  the  exercise  of 
the  power  of  eminent  domain,  by  a  corporation,  and  then  to  be  sold  at 
fixed  rates  to  consumers,  either  riparian  or  non-riparian,  would  bo  the 
most  injurious  and  oppressive  of  all  possible  methods,  to  the  agricul- 
tural interests.  Undoubtedly  any  practicable  plan  for  completely 
utilizing  the  waters  of  the  large  streams  of  the  state,  such  as  the  San 
Joaquin,  the  Merced,  the  Tuolumne,  and  other  limilar  rivers,  requires 
an  extensive  system  of  works  and  a  large  outlay  of  capital,  and  to  that 
end,  a  combination  of  the  landed  projprietors  of  any  given  district,  both 
riparian  and  non-riparian;  but  it  is  certainly  better  that  the  consumers 
should  retain  the  control  of  the  water  supply,  rather  than  surrender  it 
into  the  hands  of  corporations  which  would  inevitably  become  mo- 
nopolies. 

J.  N.  P. 
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Auquat  11,  IS84, 
COWELL  X\  LaMMEBS  ET  AL. 

Right  in  Ptblic  Lands  not  Initiated  by  Thespabs.— No  right  to  locate  and  purchase  » 
portion  of  '^niineral  land,'*  as  apart  of  the  public  domain,  can  be  initiated  by  an  intrusion, 
against  the  will  of  the  occupant,  upon  lands  enclosed  by  a  fence,  and  in  the  actual  possession, 
occu])ation  and  use  of  another  claiming?  title  under  a  patent  of  the  United  States  coveringt be 
land,  ityjueil  under  the  acts  of  confeTessof  July  1,  18C2,  (12  Stat.,  4S9)  and  July  2. 1864,  (13 
f'>.,  35G),  granting  lauds  to  the  Central  Pacific  Kailroad  Company  to  aid  in  the  conetmction 
of  its  road. 

U.  S.  Patent  Conclusive  on  Collateral  Attack. — A  patent  issued  to  the  Central 
Pacific  Hailroad  C'ompanjr  under  said  acts,  regular  in  form,  by  the  proper  officers,  to  "alter- 
nate sections  of  land  designated  by  odd  numbers,"  within  the  limits  of  the  con^rressional 
grant,  cannot  be,  collaterally,  attacked  by  an  intruder  upon  the  actual  possession  of  the 
grantee  of  the  patentee,  occupying  and  claiming  title  under  the  patent. 

Trespasses  upon  Actual  Possession  ok  Land.— An  Intruder  upon  the  actual  poeseasion 
of  another,  of  lands  held  and  claimed  by  the  occupant  under  a  patent  from  the  United  States, 
I  L^gular  up'  n  its  face,  issued  under  the  said  acts  of  congress  granting  lands  to  the  Centr&l 
Pacific  Railroad  Comixiny,  does  not  occupy  a  position,  that  entitles  him,  coUaterally,  to  call 
in  question  the  validity,  or  effect  of  the  patent,  in  a  suit  by  the  party  in  |)088e88ion  holding  title 
under  the  patent,  to  restrain  the  commission  of  trespasses  in  th^  nature  of  waste. 

Excei»tion  of  Mineral  Lands  in  Patent.  -The  fact,  that  the  patent  issued  under  «ul 
actH  of  rongreFS,  contains  a  clause  not  required  by  the  acts  to  be  inserted  in  the  patent, 
"  excluding  and  excepting  all  *  mineral  lands*  should  any  be  found  to  exist  in  the  tracta 
described  in  the  foregoing,"  does  not  change,  or  affect  the  rule,  that  an  intruder  on  the 
actual  possession*  of  the  grantee  in  a  patent,  claiming  title  under  the  patent  cannut 
assail  the  patent,  collaterally,  in  a  suit  between  such  grantee  and  intruder. 

Patent  Conclusive  of  Patentability  on  Collateral  Attack.— A  patent  in  all  rcfpe^n 
regular  upon  its  face,  issued  by  the  proper  officers  under  said  acts  of  congrea.«,  even  th'nuh 
containing  a  clause  excluding  and  excepting  such  la-'^ds,  as  i*hall  be  found  to  be  minenl, 
iH  conclusive  evidence  upon  a  collateral  attack,  tliat  the  Uiids  aic  not  mineral,  and  that  tht/ 
arc  j)roperly  included  in  the  j>atcnt. 

Case  in  Judgment.  —On  June  27, 1867,  a  patent,  in  aU  respects  regular  on  its  face,  vaa 
issued  by  the  proper  officers,  covering  the  northeast  quarter  of  section  17,  T.  9.  range  9  east* 
Mount  I)ial)lobase  and  meridian,  to  the  Central  J'acific  Itailroad  Company  under  said  acts  of 
cr.n^^ress  of  1802  and  18G4,  granting  lands  to  aid  in  the  construction  of  the  road  of  said  o)in- 

I  any,  tlio  said  lands  being  within  the  limits  of  the  grant.    There  was  nothing  in  the  records 

I I  the  land  office  or  in  the  patent  to  indicate  that  any  ix>rtion  of  said  lands  described  in  the 
jjcitent  was  '*  mineral  land.  The  patent  contained  a  clause  ''excluding  and  excepting  fn»m 
tlie  transfer  by  these  presents  '  all  mineral  lands'  should  any  be  found  to  exist  in  the  tracts 
c'lcsorihed  in  the  foregoing."  In  ^larch,  1873,  the  patentee  sold  and  conveyed  said  lands  with 
t-thci-  lands  to  M  who  entered  into  the  actual  posneasion  and  occupati()n  of  said  lands  so  ctn- 
v«.Ytd,  including  the  land  in  question;  fenced,  built  upon,  otherwise  improved  and  used  it, 
Making'  lime  for  i^ale  upon  it,  cultivating  a  part  and  cutting  hay  on  and  pasturing  theremain- 
tl.-i".  Tho  actual  occupation,  and  use  continued  till  November  24, 1877,  when  he  uM  and 
cMi.veyed  it  to  complainant,  who,  immediately,  took  possession,  and  continued  in  the 
r.L''.'..:il  possession,  occupation  and  use  for  similar  purposes  till  the  commission  of  the  act* 
•  V  111  Liimd  (*f.  In  18M^  defendant,  claimiig  a  rv^ht  under  the  laws  relating  to  mineral 
i  i>l.-5,  a^i:>umini,'  tlie  ])(>rtion  intruded  upon  to  be  a  part  of  the  public  mineral  lands,  enteral 
i.Ti  .ii  it  aj^ainst  the  will  of  complainant,  took  up  a  mining  claim,  and  performed  the  acts 
b.a:-(l  in  tlio  bill. 

Ihhl:  Tliiit  defendant  is  not  in  a  position  which  entitles  him  to  attack  the  patent,  rollat- 
cr.llv.  in  tiiis  xiiit,  both  upon  the  grounds  that  he  eould  not  initiate  a  right  to  a  mining 
f  la  111  I'y  an  unlawful  intrusion  upon  the  actual  possession  of  another,  claiming  title  under  a 
1  u  i  i.t.  as  \va.M  decided  by  the  KUprcnio court  in  Atherton  v.  Fowler,  9G  U.  S.,  513;  and  nn the 
'  c-"i'.d  tliat  the  patent  is  conelueive  when,  collaterally,  called  in  question,  as  decided  in 
bi.ci  V.  'iiie  Smelting  Co.,  104  U.  S.,  fr47,  (wO-4. 

D.  Johnson  and  W,  U.  Beatiy,  for  complainant. 
George  G.  Blayicliardy  for  defendants. 

Sawyer,  Circuit  Judge.  This  is  a  suit  in  equity  to  enjoin  the 
defendants  from  committing  a  trespass  in  tlie  nature  of  waste,  in 
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working  a  gold  mine  on  the  N.  E.  quarter  of  section  17,  T.  9  N.,  B. 
9  E.,  Mt.  Biablo  base  and  meridian.  •  The  quarter  section  is  a  part 
of  a  section  designated  by  an  odd  number  within  the  limits  of 
the  grant  made  by  congress  to  the  Central  Paci&c  Bailroad  Com- 
pany^ to  aid  in  the  construction  of  said  company's  road,  by  the  act 
of  July  1,  1862,  (12  stat.  489)  as  amended  by  the  act  of  July  2,  X864. 
(13  stat.  356.) 

The  road  having  been  completed  in  accordance  with  the  provis- 
ions of  said  acts  of  congress,  a  patent  in  the  usual  form  was  issued 
to  the  Central  Pacific  llailroad  Company  on  Juno  27,  1867.  The 
granting  clause  of  the  patent  is  as  follows:  "  Now  know  ye,  that 
the  United  States  of  America,  in  consideration  of  the  premises,  and 
pursuant  to  the  said  acts  of  congi'ess,  have  given  and  granted,  and 
by  these  presents  do  give  and  grant,  unto  the  said  Central  Pacific 
llailroad  Company  of  California,  and  to  its  assigns,  the  tracts  of  land 
Bilucded  as  aforesaid  and  described  in  the  foregoing,  yet  excluding  and 
excepting  from  the  transfer  by  these  presents,  *  all  mineral  lands,'  should 
any  such  be  found  to  exist  in  the  tracts  described  in  the  foregoing;  but 
this  exception  and  exclusion,  according  to  the  terms  of  the  statute, 
shall  not  be  construed  to  include  coal  and  iron  land." 

"To  have  and  to  hold  the  said  tracts  with  the  appurtenances  unto 
the  said  Central  Pacific  Bailroad  Company  of  California,  and  to  its 
assigns  forever,  with  the  exclusion  and  exception  as  aforesaid." 

On  March  13,  1873,  the  Central  Pacific  Kailroad  Company  duly 
conveyed  the  said  quarter  section  with  other  lands  to  Daniel 
McCarty.  McCarty  went  into  the  actual  possession  and  occupation 
of  the  land,  claiming  title  under  the  said  United  States  patent  and 
subsequent  conveyance  to  himself.  He  fenced  the  lands  embracing 
£aid  quarter  of  section  17;  erected  a  house,  barn  and  other  out  build- 
ings and  improvements  upon  the  said  quarter  section;  cultivated 
portions  of  it  in  grain  and  other  products  used  in  his  family  includ- 
ing his  employees,  burnt  lime  on  it  for  sale,  and  used  the  rest  of 
it  for  hay  and  pasturage,  having  a  large  number  of  cattle,  sheep 
and  hogs  upon  the  land.  He  was  thus  in  the  actual  possession  and 
occupation  of  the  land  in  question,  having  it  under  fence,  and  in 
actual  use  from  the  time  of  his  purchase  in  1873,  till  November  24, 
1377,  on  which  day  he  duly  conveyed  to  the  complainant,  Cowell, 
who,  upon  receiving  such  conveyance,  went  into  the  actual  possess- 
ion and  occupation  of  the  said  land,  which,  by  and  through  his 
employees,  he  has  ever  since  possessed,  occupied  and  used  for 
purposes  similar  to  those  to  which  they  were  applied  by  his  grantor, 
McCarty. 

The  defendant,  by  the  permission  of  complainant,  had  erected  a 
cabin  on  a  portion  of  the  lands  of  complainant  other  than  that  part 
upon  which  the  trespass  is  alleged  to  have  been  committed,  and 
outside  said  quarter  of  section  17,  in  which  he  had  lived  some 
years  by  complainant's  permission,  though  without  any  lease,  from 
time  to  time,  as  his  services  were  required,  working  for  complainant. 
In  August,  1881,  defendant,  without  the  consent  and  against  the  will  of 
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complainant,  entered  upon  the  particular  portion  of  the  land  now  in 
question,  assuming  it  to  bo  public  mineral  land,  prospected  for  amine, 
and  located  a  mining  claim  in  pursuance,  as  he  claims,  of  the  rules 
and  rep;nlations  of  miners  of  the  district  and  of  the  revised  statutes 
of  the  United  States,  upon  the  subject,  upon  what  he  now  claims  to 
be  a  gold  bearing  quartz  lode.  He  insists  that  a  valuable  gold  mine 
has  been  found  to  exist  at  the  point  of  the  location  claimed;  that 
the  act  of  congress  did  not  grant  ''mineral  lands"  to  the  Central 
Pacific  Eailroad  Company;  that  the  patent,  although  covering  the 
land  in  terms,  excepts  from  its  operation  any  lands  that  may  be 
found  to  be  mineral;  that  the  lode  in  question  did  not  pass  to  the 
railroad  company,  either  b^  the  act  of  congress,  or  the  patent;  and 
that,  it  was,  at  the  date  of  his  location,  public  ''mineral  land  "  open  to 
exploration  and  location  by  him.  There  is  a  good  deal  of  testimony 
tending  to  show,  that  there  was  a  placer  mine  on  the  quarter  sec- 
tion which  had  been  exhausted  and  abandoned,  before  the  railroad 
grant  attached;  also,  that  there  had  been  some  prospecting  for 
quartz,  and  some  found,  but  that  it  did  not  appear  to  be  of  sufficient 
value  to  pay  for  working,  and  that  all  work  of  the  kind  had  also 
been  abandoned  before  the  rights  of  the  railroad  company  attached; 
and  that  nothing  had  been,  afterward,  done,  except  by  the  grantees 
in  the  patent,  and  that  of  very  little  consequence,  to  find,  work,  or 
develop  a  mine,  till  the  entry  and  acts  of  defendant  in  1881  com- 
plained of. 

An  application  to  the  land  office  to  purchase  the  mine  claimed  to 
have  been  located  by  defendant  on  the  quarter  section  in  question, 
made  subsequently  to  the  location  of  defendant  was  rejected,  on  the 
ground  that  the  land  had  already  been  regularly  patented  to  the 
Central  Pacific  Bailroad  Company,  at  a  time  when  there  were  no 
known  valuable  mines  upon  them,  and  that  notwithstanding  the 
clause  in  the  patent,  excluding  mineral  lands,  the  exclusion  did 
not  embrace  mines  that  might  be,  subsequently,  discovered  and 
developed,  and  that,  in  issuing  the  patent  to  the  railroad  company, 
the  jurisdiction  and  powers  of  the  land  office  had  been  exhausted. 

The  commissioner  of  the  general  land  office,  in  affirming  the 
decision  of  the  local  office,  in  rejecting  the  application,  says:  "  Appli- 
cant claims  that  said  Marble  Valley  Quartz  mine  was  discovered  in 
July,  1881.  He  further  claims,  that  having  complied  with  the 
provisions  of  section  2,325,  United  btates  revised  statutes,  his  appli- 
cation should  have  been  received. 

Applicant's  counsel  argue  that  mineral  lands  did  not  pass  to  the 
railroad  company  by  said  patent  issued  under  the  acts  of  July  1, 186'2, 
and  July  2,  18(34,  and  in  support  thereof  refer  to  numerous  decis- 
ions of  courts  and  of  this  department. 

The  only  question  arising  here  is,  were  these  lands  at  date  of 
the  patent  to  the  railroad  company,  mineral,  so  that  they  should 
have  been  excluded  from  such  patent?  If  so,  then  the  patenting 
was  an  error  of  this  office,  or  fraud  was  practiced  by  the  railrOiW 
company.     If  not,  then  the  title  to  the  lands  vested  at  date  of  the 
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patent  in  the  railroad  company,  and  this  office  has  no  further  juris- 
diction in  the  premises.  It  is,  therefore,  plain  that  the  decisions 
cited  by  the  a^^plicant's  counsel,  do  not  apply  to  the  case  in  hand. 

Said  township  was  surveyed  in  1866,  and  section  lines  were  run; 
this  was  at  a  date  when  suodiyisional  lines  of  townships  were  not 
run  in  the  survey  of  mineral  lands.  Provision  for  extending  the 
public  surveys  over  all  the  mineral  lands  was  not  made  until  the  act 
of  July  9,  1870,  the  fact  of  the  survey  of  said  section  seventeen  in 
1866,  and  that  the  plat  of  the  survey  of  the  township  or  the  field 
notes  fail  to  show  section  seventeen  to  contain  ''  valuable  mineral 
deposits,*'  make  €k prima  facie  case  in  favor  of  the  agricultural  char- 
acter of  the  section.  It  is  not  alleged,  nor  does  it  appear  anywhere 
in  the  case,  that  any  valuable  mineral  was  discovered  on  section 
seventeen  prior  to  the  issuing  Of  the  patent. 

Under  the  grant  to  the  state  of  California  of  sections  sixteen  and 
thirty-six  for  school  purposes,  the  title  vests  in  the  state  upon  sur- 
vey, if  subsequent  to  the  act,  if  the  lands  were  not  known  to  be 
mineral  at  that  date:  Sickles'  Mining  Decisions,  page  246.  'All 
mineral  deposits  discovered  upon  lands  after  United  States  patent 
therefor  has  issued  to  a  party  claiming  under  the  laws  regulating 
the  disposal  of  agricultural  lands,  pass  with  the  patent,  and  this 
office  has  no  further  jurisdiction  in  vthe  premises:  Copp's  U.  S. 
Mineral  Lands,  page  121. 

This  is  an  established  principle  recognized  by  this  office,  and 
applying  to  railroad  companies  elaiming  agricultural  lands,  as  well 
as  to  any  other  party  claiming  under  the  laws  regulating  the  dis- 
posal of  agricultural  lands.  The  excepting  clause  in  the  patent  to 
the  railroad  company  excluding  all  mineral  lands,  other  than  coal 
and  iron  lands,  from  the  transfer  is  construed  to  mean  lands  knoicn  to 
contain  valuable  minerals  prior  to  the  issuing  of  the  patent.  Subsequent 
discoveries  tvould  not  affect  the  title  of  the  company  to  the  lan5s.  It 
would  be  entitled  to  the  lands  thus  discovered.  The  patent  in  this 
case  appears  to  have  been  regularly  issued,  and  no  error  in  this 
office  in  issuing  the  same,  or  fraud  on  the  part  of  the  railroad  com- 
pany is  alleged  or  claimed.  *  *  *  The  title  to  the  lands  ap- 
plied for  is  vested  in  the  railroad  company,  under  its  said  patent 
dated  June  27,  1867,  and  the  land  is  not  subject  to  further  disposal 
by  the  United  States." 

The  complainant  insists,  that,  in  view  of  the  indisputable  facts  ap- 

E earing  in  the  case,  the  defendant  is  not  in  a  position  which  entitles 
im,  in  this  proceeding,  to,  collaterally,  assail  the  validity  of  his  title 
under  the  patent  for  two  reasons;  and  if  I  rightljr  comprehend  the 
decisions  of  the  supreme  court  upon  similar  questions,  he  is  clearly 
right  in  this  position.  In  Atherton  v.  Fowler,  the  supreme  court 
distinctly  held,  that  no  right  of  pre-emption  can  be  established  by  a 
settlement  and  improvement  on  a  tract  of  land  conceded  to  be  public, 
where  the  pre-emption  claimant  intruded  upon  the  actual  possession 
of  another,  who,  naving  no  other  valid  title  than  possession,  had 
already  settled  upon,  enclosed- and  improved  the  tract;  that  such  an 
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intrasion  is  but  a  naked,  unlawful  trespass,  and  cannot  initiate  a  right 
of  pre-emption.  (96  U.S.,  513.)  This  decision  was  affirmed  in  Hosmer 
V.  Wallace,  97  U.  8.,  579,  and  Quinby  v.  Conlan,  104  U.S.,  421.  In 
the  latter  case,  the  court  says :  "  A  settlement  cannot  be  made  upon 
public  land  already  occupied;  as  against  existing  occupants,  the  set- 
tlement of  another  is  ineffectual  to  establish  a  pre-emption  right. 
Such  is  the  purport  of  our  decisions  in  Atherton  v.  Fowler,  96  U.  S., 
513,  andHosmer  v.  Wallace,  97  U.  S.,  575.''  (104  U.  S.,423.) 
The  laws  no  more  authorize  a  trespass  upon  the  actual  possession 
and  occupation  of  another,  for  the  purpose  of  initiating  a  pre-emp- 
tion right  to  take  up  and  acquire  under  the  statutes  the  title  to  a 
piece  of  mineral  land,  than  to  initiate  an  ordinary  pre-emption 
right  to  a  tract  of  agricultural  land.  The  law  does  not  encourage, 
or  permit,  for  any  purpose,  unlawful  intrusions  and  trespasses  upon 
the  actual  possession  and  occupation  of  another.  To  permit  a 
right,  or  confer  authority  to  thus  initiate  a  title  to  the  public  land, 
would  be  to  encourage  strife,  breaches  of  the  peace  and  violence  of 
such  a  character,  as  to  greatly  disturb  the  public  tranquility.  We 
are  unfortunately  not  without  painful  examples  of  this  kind  in  this 
state.     Actual  possession  and  occupation  of  lands,  in  good  faith, 

Eublic,  or  otherwise,  have  always,  as  against  naked  trespassers, 
een  regarded  as  evidence  of  title,  and  fully  protected  by  the  courts 
of  this  state  from  its  first  settlement.  In  this  case,  the  defendant 
intruded  upon  the  actual  possession,  and  occupation  of  the  com- 
plainant, prospected  for,  and  located,  a  supposed  mine  upon  lands, 
which  had  been  enclosed  with  a  substantial  fence,  and  in  the  actnal 
continuous  possession,  occupation  and  use  of  the  complainant  and 
his  immediate  grantor  for  eight  years,  claiming  title  under  a  patent 
of  the  United  States,  regularly  issued  fourteen  years  before.  He 
is  a  mere  stranger  and  trespasser  upon  the  actual  possession  and 
occupation  of  the  complainant,  without  any  right  recognized  by  the 
law  of  the  land;  and  is  not  in  a  position  to  assail  the  complainant's 
title.  If  this  is  not  the  rule  established  by  the  decisions  of  the 
supreme  court,  then,  I  am  unable  to  comprehend  their  import: 
See,  also,  Dall  v.  Meador,  16  Cal.,  320,  et  seq.  The  patent  is  cd- 
tirely  regular  and  valid  upon  its  face,  as  well  as  when  compared 
with  the  record  in  the  land  office.  If  defeated,  it  must  be  upon 
parol  evidence  of  matters  dehors  the  patent  and  record,  developed 
subsequently,  to  the  issue  of  the  patent.  To  permit  every  intruaer, 
upon  his  own  notions  of  propriety,  to,  collaterally,  assail  a  patent 
regularly  issued  on  the  grounds,  and  under  the  circumstances  dis- 
closed in  this  case,  would  be  intolerable.  If  any  one  was  injured 
by  the  issue  of  complainant's  patent  for  lands,  since  ascertained  by 
exploration,  to  be  mineral  lands,  and,  for  that  reason,  not  intended  io 
bo  embraced  in  the  congressional  grant,  it  was  the  United  States,  not 
the  defendant.  No  vested  right  of  his  was  invaded  or  affected  by 
the  issue  of  the  patent,  he  having  at  that  time  acquired  no  interest. 
He  had  no  equity,  then,  and  he  has  none,  now,  that  entitles  him 
to  litigate  the  title  of  complainant  derived  from  his  patent,  and 
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actual  possession  thereunder.  His  present  equity  rests,  alone^ 
upon  a  trespass  committed  upon  the  actual  possession  of  complain- 
ant. 

I,  also,  think  it  clear  that  the  defendant  is  not  in  a  position  to, 
eoLUkterally,  assail  complainant's  title  resting  upon  the  patent,  under 
the  rule  established  by  the  supreme  court  in  Steel  t.  Smelting  Com- 

!>any,  106  U.  S.,  447;  Smelting  Company  v.  Kemp,  104  U.  S., 
)40-7;  and  other  cases  cited  in  those  cases.  It  is  sought  to  distin- 
guish this  case  from  the  Smelting  Company  cases  cited,  on  the 
ground  of  the  clause  in  the  patent  now  in  question,  "yet  excluding 
and  excepting  from  the  transfer  of  these  presents  'all  mineral  lands,' 
should  any  be  found  to  exist  in  the  tracts  described  in  the  foregoing." 
*  *  *  ''To  have  and  to  hold  *  *  *  with  the  exclusion  and 
exception  aforesaid."  In  my  judgment,  the  insertion  of  this  clause 
in  the  patent  issued,  in  no  respect  affects  the  rule  as  established  by 
the  supreme  court  in  those  cases,  or  its  applicability  to  this  case. 
The  act  granting  to  the  railroad  company  "  the  alternate  sections 
of  tiie  public  lands  designated  by  odd  numbers,"  provided,  "  that 
all  mineral  lands  shall  be  excepted  from  the  operation  of  this  act," 
— that  is  to  say,  are  not  included  in  tlie  legislative  grant:  12  stat. 
492,  sec.  3.  The  act  itself  is  a  present  grant  and  makes  the  except- 
ion. So  the  act  to  extend  to  California  the  right  of  pre-emption  to 
unsurveyed  public  lands  in  like  manner  provided,  "  that  the  provis- 
ions of  this  section  shall  not  be  held  to  authorize  pre-emption  and 
settlement  of  mineral  lands,  which  are  hereby  exempted  from  the 
provisions  of  this  act:  12  stat.  410,  sec.  7;  and  by  sec.  2,258  B.  S., 
mineral  lands  are,  also,  reserved  from  sale.  In  all  these  cases, 
the  act  of  congress,  itself,  in  like  terms  excludes  mineral  lands.  In 
neither  case,  does  it  provide  that  any  clause  excepting  mineral  lands 
should  be  inserted  in  the  patent.  Yet  the  clause  for  some  reason 
is  inserted  in  the  railroad  grants,  while  it  is  omitted  in  pre-emption, 
and  other  patents,  so  far  as  such  patents  have  come  under  my  obser- 
vation. Section  four  of  tlie  act  granting  lands  to  the  railroad  com- 
pany provides,  that  upon  the  certificate  of  the  commissioner  provi- 
ded for,  that  a  prescribed  number  of  miles  of  road  has  been  com- 
pleted in  accordance  with  the  provisions  of  the  act,  "  patents  shall 
issue  conveying  the  right  and  title  to  said  lands  [the  alternate  sections 
designated  by  odd  numbers]  to  said  company  on  each  side  of  the 
road,  as  far  as  the  same  is  completed,  to  the  amount  aforesaid;  and 
patents  shall,  in  like  manner,  issue,  as  each  forty  miles  of  said  road 
and  telegraph  line  are  completed."  There  is  no  express  authority 
in  the  statute  to  issue  a  patent  covering  known  mineral  lands  at  all, 
and  no  more  authority  to  insert  a  clause  in  a  patent  issued,  except- 
ing or  excluding  therefrom,  generally,  and  indefinitely,  without 
describing  them  so  as  to  identify  the  exceptions  made  by  the  patent 
"mineral  Iands>,"  should  any  be  found  to  exist  in  the  tracts  de- 
scribed." There  is  just  as  little  authority  for  one  as  the  other — as 
little  authority  for  inserting  the  clause  of  exclusion,  as  for  issuing 
any  patent  at  all  embracing  mineral  lands.    Under  the  statute,  it  is  as 
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clearly  the  duty  of  the  officers  authorized  to  issue  patents  to  tho 
railroad  companies,  to  ascertain  whether  the  lands  patented  are 
embraced  in  tho  congressional  grant,  and  patentable,  or  are  mineral 
lands  and  not  patentable,  as  it  is  in  the  case  of  a  pre-emptioD,  home- 
stead, or  other  entry  and  sale  of  public  lands,  to  ascertain  the  facts 
authorizing  the  issue  of  the  patent. 

Tho  act  of  congress,  as  long  ago  as  1796,  provided  that,  "Every 
surveyor  shall  note  in  his  field-book  the  true  situations  of  all  mines, 
salt-licks,  salt-springs  and  mill-seats  which  shall  come  to  his  kno\?l- 
edge.  *  *  *  These  field-books  shall  be  returned  to  the  sur- 
veyor-general, who  shall  thereupon  cause  a  description  of  the  whole 
lauds  surveyed  to  be  made  out,  and  transmitted  to  the  officers,  tcho 
may  superintend  tlie  mles'y  1  Stat.,  466,  sec.  2.  The  object,  doubt- 
less, is  to  enable  the  officers  in  charge  to  determine  whether  the 
lands  are  patentable  or  not.  This  provision  has  been  in  force  ever 
since,  and  it  was  carried  into  the  revised  statutes  (sec.  2395).  So, 
aUo,  the  mineral  lands,  at  the  date  of  the  survey  of  these  lands,  were 
not  authorized  to  be  surveyed  by  running  the  section  lines.  Thus  the 
government  has  provided  means  to  enable  the  land  office  to  determine 
the  character  of  the  lands,  and  whether,  or  not,  they  are  of  the 
character  granted  by  the  acts,  or  authorized  to  be  sold,  or  otherwise 
disposed  of.  No  authority  is  given  to  issue  patents  in  any  of  these 
cases  to  mineral  lands  excepted  in  the  acts  of  congress,  and  this 
fact,  necessarily,  involves  the  duty  to  determine  whether  lands  for 
which  patents  are  sought,  are  mineral  or  not,  and  it  is  j)resumed 
that  that  duty  was  duly  performed.  In  this  case,  the  evidence 
shows,  that  there  was  nothing  in  the  records  of  the  land  office  to 
indicate  that  the  lands  in  question  were  mineral;  and  the  fact  that 
they  had  been  surveyed,  at  a  time  when  mineral  lands  were  not 
authorized  to  be  surveyed,  and  the  plats  filed,  without  designating 
tho  lands  as  mineral,  \^  prima  facie  evidence,  that  they  were  not  min- 
eral in  character,  and  were  included  in  the  congressional  grant,  and 
patentable  as  such.  The  question  as  to  their  patentability  was, 
therefore,  determined  on  the  surveys,  records  and  evidence.  And 
tho  patent  makes  out,  at  least,  a  prima  facie  case  of  title  in  com- 
plainant. 

The  issue  of  the  patent  to  the  Central  Pacific  BaUroad  Company, 
then,  notwithstanding  the  unauthorized,  general  and  indefinite  clause 
of  exception  and  exclusion  '*of  mineral  lands,  should  any  be  found  to 
exist  in  the  tracts  described,"  now  claimed  by  defendant,  to  leave  the 
facts  open  for  contest,  is  just  as  clearly  a  determination  by  the  officers 
of  the  land  department,  that  the  lands  described  in  the  patent  are  not 
mineral,  and  are  a  part  of  the  lands  granted  by  the  act,  as  in  the  case  of 
a  patent  issued  to  a  pre-emption,  homestead  claimant,  or  other  pur- 
chaser, under  acts  of  congress  having  similar  exceptions,  withoat 
any  similar  clause  of  exception  and  exclusion  insertea  in  the  patent. 
Tho  lands  are  either  patentable  under  the  act,  or  they  are  not.  U 
patentable,  the  issue  of  a  patent  is  authorized.  If  not  patentable, 
it  is  unauthorized,  and  the  issue  of  a  patent  is,  clearly,  as  concla- 
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siye  evidence  of  tbe  determination  of  the  fact  of  patentability  upon 
a  collateral  attack,  in  the  one  case,  as  in  the  other.  Suppose  it  should 
afterward  turn  out  that  all  is  mineral  land.  The  exception  would 
be  as  broad  as  the  grant,  and  be  void  as  an  exception.  Is  it  any  the 
less  so  in  this  class  of  cases,  as  to  a  part  ?  No  provision  of  the 
Btatuto  has  been  brought  to  mj  notice,  authorizing  any  distinction 
in  these  different  classes  of  patents,  or  authorizing  any  vague,  or 
uncertain  exception  leaving  the  question  as  to  what  is  granted,  and 
what  is  not,  open  to  contest  upon  parol  evidence  of  matters  dehors^ 
the  patent,  subsequently  developed,  and  brought  to  light.  The  land 
department  in  this  very  case,  as  in  cases  of  patents  to  pre-emptioners, 
homestead  claimants  and  other  purchasers  of  the  public  lands,  have 
acted,  and,  I  think,  correctly,  upon  the  idea,  that  patents  to  lands 
not  known  to  be  mineral  lands  at  the  time  the  patent  issued,  carry 
the  title  to  all  mines,  subsequently  discovered  in  the  lands,  notwith- 
atanding  the  reservation  from  sale  of  mineral  lands  in  the  acts  of 
congress.  By  the  words,  "  mineral  lands, "  must  be  understood  lands 
known  to  be  such^  or  which  there  is  satisfactory  reason  to  believe 
are  such,  at  the  time  of  the  grant,  or  patent.  And  the  United  States 
courts,  which  have  had  occasion  to  act  upon  this  subject,  so  far  as  I 
am  aware,  have  adopted  that  idea:  P.  0.  M.  &  M.  Co.  v.  Spargo,  8 
Saw.,  645.  There  must  be  some  point  of  time,  when  the  character 
of  the  land  must  be  finally  determined,  and,  for  the  interest  of  all 
concerned,  there  can  be  no  better  point  to  determine  this  question, 
than  at  tho  time  of  issuing  the  patent.  The  supreme  court  has  not 
jet  had  occasion  to  decide  the  point  as  to  the  effect  on  a  patent  of  a 
discovery  of  a  valuable  mine  in  lands  subsequent  to  the  issue  of  a 
patent.  Any  other  construction  would  be  disastrous  in  the  extreme 
to  the  holders  of  lands  in  California  under  United  States  ]>atents. 
If  land,  which  a  party  has  actually  occupied,  possessed,  and  peace- 
ably enjoyed  for  a  long  series  of  years,  claiming  title  under  a  patent  of 
the  United  States  fifteen  years  old ,  can  be  entered  upon  and  prospected 
for  a  mine  by  any  trespasser  who  chooses  to  do  so;  and  a  mine  being 
found,  the  mine  can  bo  located,  and  taken  out  of  the  patent  on  the 
vague  and  uncertain  exception  in  the  patent  in  question,  it  can  be 
done  fifty,  or  a  hundred  years  hence,  and  the  patent  instead  of  being 
a  muniment  of  title  upon  which  the  patentee,  or  his  grantees  can 
rest  in  security,  would  be  but  a  delusion,  and  a  snare.  Congress 
could  never  have  contemplated  such  a  construction,  and  execution  of 
the  acts  in  question.  In  much  the  larger  portion  of  the  mining 
regions  of  the  State,  the  placer  mines  were  worked  out,  exhausted 
of  their  mineral,  and  utterly  abandoned  for  mining  purposes  years 
ago,  and  since  their  exhaustion  and  abandonment,  they  have  been 
taken  up  by,  and  patented  to,  pre-emptioners,  homestead  claimants, 
railroad  companies  ,and  other  purchasers,  as  a^icultural  lands,  and 
have  been  fenced,  cultivated,  grazed,  planted  with  orchards  and  vine- 
yards, built  upon,  occupied  and  enjoyed  by  a  large,  thriving,  pros- 
perous, contented,  and  happy  population.  Those  who  were  once 
miners,  after  working  out  tlieir  mines,  have  themselves,  purchased 


512  West  Coast  Repobteb.  [Cir.  Ct.  Cal. 

as  agricultural  lands/ the  lands  which  they  had  thus  exhausted  of 
their  mineral  wealth,  and  have  now  become  agriculturist^  farmers, 
stockraisers,  fruit  and  wine  producers,  etc.  The  very  towDship  in 
which  the  land  in  question  is  situated,  and  of  which  it  forms 
a  part,  affords  a  striKing  illustration  of  the  facts  stated.  Accord- 
ing to  the  record  of  the  land  office  in  evidence,  said  township  9, 
which  is  situated  in  the  mining  region,  contains  twenty-two  thou- 
sand nine  hundred  and  seventy  and  seventy-six  one  hundredths 
acres  of  land,  of  which  there  have  been  sold  and  patented  under 
pre-emption  and  homestead  laws,  eight  thousand  nine  hundred 
and  fifty-seven  and  seventy-seven  one  hundredths  acres;  granted 
and  patented  to  the  railroad  company  nine  thousand  eight  hundred 
and  lorty- three  and  twenty-nine  one  hundredths  acres;  applied  tor 
under  homestead  laws,  and  not  yet  patented  one  thousand  and 
forty-three  and  thirteen  one  hundredths;  sold  under  mining  law  as 
placer  mine  one  hundred  and  ten  acres;  as  quartz  mines  ninety4hret 
hundredtlia  of  an  acre,  and  as  marble  mines,  thirteen  and  forty-seven 
hundredlhs  acres.  Are  the  owners  of  all  these  lands,  thus  sold,  to  be 
for  all  time  liable  to  have  their  possession  held  under  patents  upon 
their  face  regularly  issued,  intruded  upon  by  any  trespasser,  who 
chooses  to  prospect  his  orchard,  or  vineyard,  or  pasture  for  a  mine, 
and  when  a  mine  shall  be  found,  have  it  iBLken  from  him  by  the 
intruder  under  the  claim  that  the  patent  is  void  on  the  grounds  insisted 
upon  in  this  case,  that  the  land  was  not  subject  to  sale  in  the  case  of 

furchasers,  or  was  not  granted  in  the  case  of  the  railroad  company? 
f  such  be  the  case,  there  is,  certainly,  a  serious  defect  in  the  laws, 
or  in  their  execution.  I  am  unable  to  discover,  or  believe,  that  saeh 
a  position  is  sanctioned  by  the  laws,  or  by  the  decisions  of  the 
supreme  court.  The  exception  of  mineral  lands  from  the  grant  in 
the  act  of  congress  is  explicit.  There  is  no  express  authority,  no 
provision  at  all,  requiring  or  authorizing  this  exception  to  be 
repeated  in  the  patent.  Lands  patentable  under  the  grant,  and  no 
others,  are  authorized  to  be  patented.  If  the  exception  in  the 
patent  is  no  broader  in  its  signification  than  the  statute,  it  adds 
nothing  to,  and  takes  nothing  from,  the  effect  of  the  statute  itself,  in 
this  respect,  or  to  the  effect  of  the  patent  issued  in  pursuance  of  the 
statute.  If  it  is  broader  than  the  statute,  then,  it  is  wholly  unau- 
thorized by  law,  and  as  to  the  part,  which  goes  beyond  the  statute, 
at  least,  is  utterly  void.  A  patent  upon  its  face  should  either  grant, 
or  not  grant.  It  must  be  seen  from  a  construction  of  the  language 
of  the  grant  itself,  whether  anything  is  granted  or  not,  and  if  any- 
thing be  granted,  what  it  is.  There  is  no  authority  to  issue  a  patent 
which,  in  effect,  only  says,  if  the  lands  herein  described  hereafter 
turn  out  to  be  agricultural  lands,  then.  I  grant  them,  but  if  they 
turn  out  to  be  mineral  lands,  then,  I  do  not  grant  them.  Such  a 
patent  would  be  so  uncertain,  that  it  would  be  impossible  to  deter- 
mine from  the  face  of  the  patent,  whether  anything  is  granted  or 
not.  The  most  that  can  be  said,  then,  is,  that  the  clause  of  excep- 
tion and  exclusion  in  the  patent,  in  no  way  affects  the  rights  of  tno 
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parties  given  by  the  statute — in  no  way  enlarges,  or  restricts  those 
rights — and  the  same  force  and  effect  must  be  given  to  the  patent  on 
a  collateral  attack,  as  would  be  given  to  it,  had  the  clause  been 
omitted,  as  both  classes  of  patents  would  depend  upon,  and  be  con- 
trolled by,  the  same,  or  similar  statutory  provisions.  We  have  seen 
ia  the  cases  cited  from  the  supreme  court  reports,  ihatpafeiifs  issued 
under  the  various  acts  of  congress  exceptinjfj  and  reserving  mineral 
lands  from  sale,  or  grant,  in  precisely  similar  language,  but  which 
omit  the  clause  of  exception,  and  exclusion  found  in  the  patent  in 
question,  have  always  been  held  by  the  supreme  court  to  be  unas- 
sailable, collaterally.  The  same  rule  must  be  held  applicable  to  the 
patent  in  question,  and  those  like  it. 

If  the  foregoing  views  are  correct,  it  would  have  been  better  if 
no  distinction  had  been  made  between  patents  issued  under  differ- 
ent acts  of  congress  having  similar  exceptions — better  if  no  such 
exception  had  been  inserted  in  the  patent.  The  exception  inserted  in 
this  class  of  patents,  upon  the  view  adopted,  only  affords  a  pretext 
for,  collaterally,  assailing  its  validity,  thus  inviting  and  stimulating 
htigation. 

Circumstances  from  the  beginning,  in  this  state,  seem  to  have 
conspired  to  afford  an  infinite  variety  of  pretexts,  more  or  less 
plausible,  for  assailing  all  classes  of  patents  to  land  issued  by  the 
United  States,  and  on  that  ground  to  create  a  very  general  and  wide 
spread  feeling  of  insecurity  and  distrust  in  regard  to  land  titles. 
The  sooner  it  comes  to  be  a  generally  recognized  principle,  that  a 
United  States  patent,  regular  upon  its  face  and  upon  the  record, 
issued  in  the  forms  prescribed  by  the  laws,  means  something — that 
it  is  unassailable  collaterally,  or  even  with  success,  directly,  by 
parties  having  the  proper  status,  except  upon  clear  and  indisputable 
grounds  and  evidence — ^the  sooner  confidence  in  land  titles  will  bo 
re-established,  and  the  better  it  will  be  for  the  good  order,  tran- 
quihty,  prosperity  and  happiness  of  the  people  of  California. 

In  my  judgment,  the  defendant  is  not  in  a  position  in  this  suit,  to- 
assail  or  question  the  title  of  the  complainant  resting  upon  his 
patent,  and  his  possession  under  it,  for  the  reasons  stated  on  all  tho 
points  discussed  in  the  opinion.  The  view  taken  upon  the  points 
discussed,  renders  it  unnecessary  to  consider  the  evidence  as  to 
whether  the  land  in  dispute  is  in  fact  mineral  land,  or,  if  it  is, 
whether  its  mineral  character  was  in  fact  known,  at  the  date  of  the 
patent. 

Let  a  decree  be  entered  for  complainant  for  a  perpetual  injunc- 
tion in  pursuance  of  the  prayer  of  the  bill,  with  costs. 

Sow  34.-0. 
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CIRCUIT  COURT,  DISTRICT  OF  COLORADO. 
United  States  v.  Maxwell  Land  Grant  Company,  et  al. 

Filed  Julv  ^,  1SS4. 

Confirmation  of  Mexican  Grant— Scrvetor  General's  Report.  The  confirmation  by 
act  of  congress  of  a  private  land  claim  in  New  Mexic  i  or  Colorado,  upon  the  recommendatiia 
of  the  surveyor  general,  under  the  act  of  18o4,  (10  U.  S.  Stat.,  308,  sec.  8),  is  equivalent  to  a 
^'rant  de  novOy  of  the  lands  emhraced  within  such  confirmation,  although  the  same  exceedd 
eleven  square  leagues  to  each  grantee. 

The  8\me — Sukvey — Setting  aside  Patent — Fravd.  Where  such  confirmation  wof  a 
grant  within  certain  named  out-boundaries,  and  through  the  fraud  of  the  United  States  officerr 
the  (survey  and  patent  thereof  is  so  made  as  to  include  a  large  quantity  of  land  lying  Avitbuut 
such  boundaries,  such  patent  will  be  set  aside  at  the  instance  of  the  United  States,  as  apain?; 
subsequent  purchasers  under  the  patent,  when  the  cause  contains  recitals  upon  its  face  shov- 
in;;  the  amount  of  land  intended  to  be  confirmed. 

Action  to  set  aside  a  patent.     The  opinion  states  the  facts. 

J.  A.  Bentley  and  A.  W.  Brazer,  for  the  complainant. 
Thatcher  &   Goat,   Frank  Springer  and  E»  L.   WolcoUy  for  the 
defendants. 

Breayer,  C.  J.  This  was  an  action  brought  by  the  United  Shitea 
to  set  aside  a  patent  to  what  is  known  as  the  Maxwell  Land  Grant, 
or  to  so  much  of  it  as  lies  within  the  state  of  Colorado.  The  case 
now  stands  on  demurrer  to  an  amended  bill.  Two  principal  ques- 
tions have  been  presented  and  argued. 

First — It  is  insisted  that  the  extent  of  the  original  concession  to 
Beaubien  and  Miranda  did  not  exceed  eleven  square  leagues  to  each, 
or  less  than  ninety-six  thousand  acres,  and  that  the  description  in 
the  petition  and  other  papers  executed  while  the  territory  was  a  pro- 
vince of  Mexico  and  before  its  acquisition  by  the  United  States  only 
defined  the  outer  boundaries,  within  which  a  tract  of  twenty-two 
square  leagues  could  be  selected  by  the  applicants;  and  this  because 
under  the  Mexican  decree  of  August  18,  182i,  as  well  as  the  regula- 
tions of  November  21,  1828,  only  eleven  square  leagues  could  be 
granted  to  any  one  person;  that  the  confirmation  by  the  act  of  con- 
gress must  be  understood  as  limited  to  the  terms  of  the  original 
concession  and  as  confirming  only  a  grant  to  that  extent.  I  think 
the  case  of  Tameling  v.  The  Freehold  Company,  93d  U.  S.  644, 
effectually  disposes  of  this  question.  That  case  held  that  the  con- 
firmation by  act  of  congress  was  equivalent  to  a  grant  de  novo,  and  I 
see  no  substantial  difference  between  that  case  and  this.  In  order 
to  a  clear  understanding  of  the  point  of  difference  presented  by 
counsel  for  the  government,  a  brief  statement  of  the  action  of  con- 
gress is  necessary. 

After  the  treaty  of  Guadalupe  Hidalgo,  by  which  we  acquired  this 
territory,  congress  in  1854 — 10th  U.  S.  Statutes,  308,  sec.  8 — cast 
upon  the  surveyor-general  of  the  territory  of  New  Mexico  the  duty 
of  ascertaining  the  origin,  nature,  character  and  extent  of  the  pri- 
vate land  claims  therein,  and  required  him  to  make  a  full  report  with 
his  decision  thereon,  to  be  laid  before  congress  for  such  action  as  it 
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sIioulJ  deem  fit.  In  pursnance  of  that  duty  the  surveyor-general, 
on  September  15, 1857,  transmitted  his  report  as  to  this  claim,  show- 
ing a  petition  for  a  grant  of  lands,  describing  them  only  by  the  outer 
boundaries,  the  grant  by  the  governor  of  the  territory,  the  giving  of 
jadicial  possession,  a  dispute  as  to  the  grant,  its  confirmation  by  the 
department  assembly,  its  occupation  by  the  grantees,  and  then  his 
opinion  that  it  was  **a  good  and  valid  grant  according  to  the  laws 
and  customs  of  the  government  of  the  republic  of  Mexico." 

Some  eighteen  of  these  land  claims  were  in  separate  reports,  thus 
transmitted  by  him  to  congress  and  placed  before  that  body  for 
action,  and  on  the  twenty-first  of  June,  1860,  an  act  was  passed  con- 
firming moct  of  them,  in  accordance  with  the  recommendation  and 
decision  of  the  surveyor-general.  Among  these  claims  .No.  15  was 
the  one  in  controversy  in  this  suit.  No.  4  was  the  one  which  came 
before  the  supreme  court  for  consideration  in  the  case  just  referred 
to.  In  the  report  of  the  surveyor-general  of  that  claim,  after  nar- 
rating the  prior  proceedings,  which  were  similar  those  in  the  case  at 
bar,  he  makes  this  decision:  "The  grant  being  a  positive  one,  with- 
out any  subsequent  conditions  attached,  and  made  by  a  competent 
authority,  and  having  been  in  the  possession  and  occupancy  of  the 
grantees  and  their  assigns  from  the  time  the  grant  was  made,  it  is 
the  opinion  of  this  ofiice  that  the  grant  is  a  good  and  valid  one,  and 
that  a  legal  title  vests  in  Charles  Beaubien  to  the  land  embraced 
within  the  limits  coQtained  in  the  petition.  The  grant  is,  therefore, 
approved  in  this  office,  and  transferred  to -the  proper  department, 
i^ilh  the  recommendation  that  it  be  confirmed  by  the  congress  of  the 
United  States."  _ 

So  that  while  in  that  case  he  declared  that  the  grant  was  a  good 
and  valid  one,  and  that  a  legal  title  was  vested  in  Charles  Beaubien 
to  the  land  embraced  within  the  limits  contained  in  the  petition, 
iu  this  he  simply  says  that  it  is  a  good  and  valid  grant,  according  to 
the  laws  of  the  government  of  the  Republic  of  Mexico;  hence 
counsel  argues  that  as  by  such  laws  only  eleven  square  leagues 
could  be  granted  to  a  single  person,  what  the  surveyor-general 
meant  to  say  was  simply  that  it  was  a  good  and  valid  grant  to  the 
extent  of  twenty-two  square  leagues  within  these  outer  boundaries, 
and  that  congress  confirming  his  report  only  confirmed  the  grant  to 
that  extent.  As  heretofore  stated,  I  do  not  think  the  diiference 
between  the  cases  of  any  significance.  All  preliminary  statements 
in  the  two  .reports,  as  to  petition,  description,  grant  and  occupation 
are  alike.  In  each  the  petition  is  for  the  land  described  and  not  a 
tract  within  the  boundaries  named.  In  neither  is  any  notice  of  the 
alleged  limitation  of  eleven  square  leagues.  In  each  the  land  de- 
scribed is  largely  in  excess  of  such  a  limitation,  in  that  case 
amounting  to  over  one  million  of  acres.  Each  speaks  of  the  grant 
and  affirms  that  it  is  valid,  and  does  not  say  that  there  is  a  valid 
grant  within  the  lands  described.  There  is  no  suggestion  of  the 
boundaries  of  a  tract  of  eleven  or  twenty- two  square  leagues  within 
the  oat  boundaries!  and  indeed  no  reference  to  any  tract  but  the 
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single  one  described,  and  for  which  the  petition  was  originally  pre- 
sented. Congress  in  the  act  of  confirmation  confirms  these  claims 
as  recommended. 

By  the  same  act,  however,  two  other  claims  reported  anil 
recommended  for  confirmation  by  the  Surveyor  General  vere 
confirmed,  the  one  only  to  the  extent  of  five  square  leagues,  and 
the  other  to  two  persons,  to  the  extent  of  twenty-two  square  leagues; 
and,  in  the  second  section  the  rules  for  locating  these  two  tracts  of 
five  and  twenty-two  square  leagues  within  the  out  boundaries  of  the 
claims  were  prescribed.  Evidently  the  attention  of  congress  was 
directed  to  the  extent  and  boundaries  of  these  claims,  and  if  it  liad 
intended  to  confirm  a  grant  of  only  twenty-two  square  leagues  within 
the  out  boundaries  of  this  tract,  it  would,  as  in  the  other  cases,  have 
prescribed  some  rule  for  locating  such  grant.  No  other  reasonable 
interpretation  can  be  put  upon  the  language  of  the  Surveyor  Gen- 
eral than  thisj  tliat  he  believed  the  grant  was  of  the  entire  land,  that 
it  was  a  good  and  valid  grant  according  to  the  laws  of  Mexico,  and 
that  he  recommended  it  as  a  whole  for  confirmation. 

It  would  be  a  strained  and  unnatural  interpretation  of  such 
language  to  say  that  it  meant  simply  that  there  was  a  valid  grant 
within  these  out  boundaries.  And  the  confirmation  was  of  the 
grant  as  he  stated  it  was  made.  In  coming  to  this  conclusion  I  am 
not  insensible  of  the  rule  that  where  there  is  a  doubt  as  to  tho 
extent  of  a  grant  from  the  government  the  doubt  is  to  be  resolved  in 
favor  of  the  government.  But  notwithstanding  this,  I  think  the 
language  of  congressional  grants,  and  of  all  papers  and  instruments 
appertaining  thereto,  should  be  taken  in  its  ordinary  and  natural 
meaning,  and  that  there  should  be  no  straining  of  language  or 
twisting  of  terms  in  order  to  disclose  limits  and  exceptions  therein. 
When  a  report  is  made  that  a  petition  was  filed  for  a  grant  of  cer- 
tain lands,  describing  them,  and  that  such  lands  were  granted  and 
have  been  occupied  by  the  grantees,  no  one  would  for  a  moment 
suppose  that  it  was  the  intention  simply  to  say  that  within  the 
boundaries  described  there  was  a  valid  grant  for  a  smaller  and  unde- 
scribed  portion  of  land. 

I  Ijold,  therefore,  that  the  act  of  congress  operated  as  a  grant  Je 
novo,  for  all  the  land  within  the  boundaries,  as  given  in  the  report 
of  the  surveyor  general.  The  second  question  is  this:  Assumiu-; 
that  the  grant  was  good  for  all  the  land  within  the  out-boundaries 
and  not  simply  for  the  twenty-two  leagues,  the  bill  alleges  that  the 
patent  covers  about  two  hundred  and  seventy  thousand  acres  of  land  in 
Colorado,  not  within  those  out-boundaries,  and  that  this  patent  was 
obtained  by  fraud  and  misrepresentation.  It  charges  that,  in  1870, 
which  was  after  the  confirmatory  act,  and  while  the  parties  inter- 
ested were  seeking  to  obtain  a  patent  some  of  them  employed  one 
W.  W.  GrilEn,  a  deputy  United  States  surveyor,  to  make  a  survey 
of  the  out-boundary  lines,  that  he  did  make  a  survey  and  plat, 
which  was  filed  in  the  interior  department,  that  by  that  survey  anJ 
j)lat  some  five  hundred  thousand  acres  were  included  within  these 


Cir.  Ct.  Col.]      U.  S.  V.  ]!Jaxwell  Land  Grant  Co.  517 

lines  which  diJ  not  properly  belong  there;  that  thereafter,  and  in 
77,  the  land  department  awarded  a  contract  to  two  deputy  United 
States  surveyors  to  survey  tho  grant  on  behalf  of  the  United  States; 
that  these  deputy  surveyors  did  not  run  the  true  boundaries,  but 
falsely  and  fraudulently  and  with  intent  to  cheat  the  government, 
ran  their  easterly  and  northerly  lines  at  a  great  distance  from  tho 
true  boundaries  and  so  as  to  include  about  two  hundred  and  sev- 
enty thousand  acres  of  land  lying  within  the  state  of  Colorado.  It 
is  true  the  bill  does  not  show  any  improper  relations  or  dealings  be- 
tween the  parties  interested  in  the  grant  and  these  two  deputy  sur- 
veyors, upon  whose  survey  the  patent  issued  ^  and  upon  that  coun- 
sel for  the  defendants  insist  that  whatever  of  wrong  may  have  been 
done  by  the  surveyors,  is  not  chargeable  to  them,  that  the  govern- 
ment cannot  take  advantage  of  it,  and  that  the  courts  cannot  set 
aside  a  patent  because  of  any  mistake  in  the  survey,  the  matter  of  sur- 
vey being  wholly  within  the  jurisdiction  of  tho  land  department  and 
tlie  cases  of  the  United  States  v.  Flint,  4th  Sawyer,  51  United  States 
v.  Sepulveda,  1st  Wallace,  104;  and  of  the  United  States  v.  Val- 
lejo,  1st  Wallace,  658,  are  cited.  I  do  not  think  these  cases  can 
bo  regarded  as  decisive  of  this  question,  for  they  must  be  read  in 
the  light  of  the  special  provisions  of  the  statute  concerning  the  set- 
tlement of  California  land  claims.  By  those  provisions  a  commis- 
sion was  established  to  determine  the  validity  of  such  claims,  with 
right  of  appeal  to  the  district  court,  and  after  the  validity  of  the 
claims  had  been  finally  established,  the  duty  of  making  the  survey 
was  specifically  cast  upon  the  surveyor  general  with  right  of  review 
before  the  commissioner  of  the  land  department  at  Washing- 
ton— while  here  the  only  provision  to  which  I  havo  been  referred  is 
found  in  section  2,447  of  the  revised  statutes,  which  provides  that 
it  may  be  lawful  to  issue  patents  for  confirmed  claims  **  upon  the 
presentation  to  the  commissioner  of  the  general  land  office  of  plats 
of  survey  thereof  duly  approved  by  tho  surveyor  general  of  any 
stxtQ  or  territory,  if  the  same  be  found  correct  by  the  commis- 
sioner." Now  the  principle  upon  which  defendants  make  their 
claim  is  that  laid  down  in  the  case  of  tho  U.  S.  v.  Arredondo,  6th 
Peters,  729,  as  follows:  "that  where  power  or  jurisdiction  is  dele- 
gated to  any  public  officer  or  tribunal,  over  a  subject  matter,  and 
its  exercise  is  confided  to  his  or  their  discretion;  the  acts  so  done 
are  binding  and  valid  as  to  the  subject  matter;  and  individual  rights 
will  not  be  disturbed  collaterally  for  anything  done  in  the  exercise 
of  that  discretion  within  the  authority  and  power  conferred. 

The  only  questions  which  can  arise  between  an  individual  claim- 
ing a  right  under  the  acts  done,  and  the  public,  or  any  person  deny- 
ing its  validity  are,  '*  power  in  the  officer,  and  fraud  in  the  party;" 
and  it  is  insisted  that  as  no  fraud  in  tho  party  is  shown,  the  jmtent 
is  beyond  question,  no  matter  what  mistakes  or  wrong  may  bo 
chargeable  to  tho  officers  of  the  government.  I  do  not  think  that 
principle,  when  fairly  construed,  extends  to  tho  case  at  bar  so  far  as 
to  support  the  claim  of  tho  defendants.     It  is  obvious  that  surveys 
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may  be  made  in  two  rery  diflferent  classes  of  cases.  lo  tlie  one 
class  the  surveyor  may  be  directed  to  survey  a  tract  of  a  given  num- 
ber of  acres.  In  such  a  case,  there  being  no  special  provision  as  to 
the  form  or  location  of  the  tract,  a  discretion  must  be  left  with  him. 
He  may  survey  the  tract  in  a  square  form,  or  with  irregular  bounda- 
ries, or  locate  it  anv where  within  the  prescribed  out  boundaries. 
Thus  in  the  case  at  bar,  if  the  claim  had  been  confirmed  to  the 
amount  of  twenty-two  leagues  only,  it  might  fairly  be  held  that  the 
surveyor  had  a  discretion  whether  to  locate  these  twenty-two  leagues 
in  a  square  form  or  in  a  tract  of  irregular  shape,  and  anywhere 
within  the  out  boundaries,  and  that  when  he  had  made  a  survey  and 
plat  of  such  number  of  leagues,  and  a  patent  had  issued  therefor, 
the  matter  was  beyond  inquiry  in  the  courts.  Tet  even  in  such 
cases',  at  least  before  the  issue  of  the  patent,  it  would  seem  from  the 
remarks  of  Mr.  Justice  Miller,  in  the  case  of  the  U.  S.  v,  Yallejo, 
Sfrpra,  there  might  be  circumstances  which  would  justify  a  review  of 
the  surveyor's  action  in  the  courts.  And,  on  the  other  hand,  if  he 
included  in  his  survey  a  tract  larger  than  he  was  authorized,  his 
error  ought  to  be  correctable  in  the  courts,  even  after  the  issue  of 
the  patent.  Thus  if  he  were  directed  to  make  a  survey  of  twenty- 
two  leagues,  and  in  fact  surveyed  and  platted  a  tract  of  forty-four 
leagues,  I  think  the  error  one  that  could  bo  corrected  even  after  the 
issue  of  the  patent,  and  that  the  principle  heretofore  referred  to 
could  not  be  invoked  to  sustain  his  action.  His  action  would  he 
beyoi;d  his  jurisdiction,  which  was  limited  to  twenty-two  leagues, 
and  therefore  not  binding  on  the  government,  for  the  action  of  no 
tribunal  or  officer  beyond  the  limits  of  the  jurisdiction  conferred  is 
binding. 

The  other  class  of  cases  exists  where  the  surveyor  is  required  to 
survey,  not  a  tract  of  a  given  number  of  acres,  but  a  tract  of  certain 
specified  general  boundaries.  In  that  case  ho  has  no  general  discre- 
tion. He  may  not  run. the  lines  where  ho  sees  fit,  or  include  withiu 
his  survey  any  land  outside  of  these  general  boundaries.  It  is,  |^er- 
haps,  true  that  where  the  calls  in  such  a  general  description  can  be 
from  the  configuration  of  the  ground  answered  in  two  or  three  difiVr- 
ent  ways,  his  judgment  as  to  the  true  answer  when  confirmed  bytho 
department  at  Washington,  and  followed  by  a  patent,  maybe  beyond 
the  challenge  of  the  goYemment.  But  when  these  calls  are,  in  fact, 
disregarded,  and  the  lines  run  far  outside  the  general  description,  I 
think  it  must  be  held  that  he  has  gone  outside  his  jurisdiction.  Of 
course  no  trifling  departure  would,  after  the  solemn  act  of  the  issue 
of  a  patent,  justify  the  interference  of  a  court  of  equitj-,  but  when 
such  departure  is  a  gross  one,  and  a  largo  body  of  land  not  within 
the  specified  out  boundaries  is  included  within  the  survey,  it  seems 
to  mo  a  case  is  disclosed  for  tho  interposition  of  the  courts. 

All  tho  ollieers  of  tho  government,  from  the  highest  to  the  lowest, 
are  but  agents  with  delegated  powers,  and  if  they  act  bejt)nd  the 
scope  of  those  delegated  powers  their  acts  do  not  bind  tho  principal. 
Thus,  if  a  grant  was  made  of  a  specific  section  of  land,  and  on  the 
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anthority  of  sach  grant  a  patent  was  issued  for  two  sections,  it  could 
not  be  claimed  that  the  government  was  bound  thereby  and  could 
not  set  aside  the  patent  so  far  as  it  included  the  second  section. 
That,  it  seems  to  me,  is  parallel  with  the  case  at  bar.  The  confir- 
mation was  of  the  grant  with  certain  named  out-boundaries  and  tho 
allegation  is  that  the  lines  of  the  survey  did  not  follow  these  out- 
boandaries,  but  extended  far  beyond  them,  and  so  far  as  to  embrace 
two  hundred  and  seventy  thousand  acres  of  public  land  lying  within 
the  limits  of  this  state.  Such  action  of  the  surveyor,  although  con- 
firmed by  the  commissioner  and  followed  by  a  patent,  seems  to  me 
to  have  been  outside  the  jurisdiction  and  not  binding  on  the  govern- 
ment. I  do  not  think  the  surveyor-general,  the  commissioner  of  tho 
general  land  office,  the  secretary  of  the  interior,  or  the  president,  or 
all  together,  can  give  away  public  lands,  either  directly  or  indirectly; 
and  when  they  have  executed  instruments  apparently  conveying  lands 
not  granted  by  congress,  the  government  can  come  into  the  courts 
for  relief. 

But  it  is  said  that  the  present  owners  have  acquired  title  since  tho 
patent,  have  brought  on  its  faith,  and  that  as  between  them  and  tho 
government  the  latter  ought  therefore  to  suflfer  for  the  conduct  and 
mistakes  of  its  officers  and  agents.  The  bill  alleges  in  a  general  way, 
notice  by  the  defendants  of  all  the  mistakes  and  wrongs  charged, 
but  I  do  not  lay  so  much  stress  on  this  to  defeat  the  application  of 
the  principle  suggested  as  upon  the  fact  that  the  patent  on  its  faco 
recites  the  terms  of  the  original  petition  and  grant,  gives  the  descrip- 
tion in  full  as  well  as  the  lines  of  the  survey  based  thereon,  and 
take  it  that  every  one  who  purchases  a  title  under  such  a  patent  is 
chargable  with  notice  of  whatever  it  contains.  The  purchasers 
thereof  had  notice  that  congress  only  confirmed  the  grant  as  origin- 
ally petitioned  for,  and  that  the  officers  of  the  government  had  no 
authority  to  issue  a  patent  for  any  land  outside  those  boundaries. 
They  knew,  or  at  least  are  chargeable  with  knowledge  of  the  fact 
now  alleged  in  the  bill,  that  the  lines  of  this  survey  run  way  outsido 
of  the  out-boundaries  as  given  in  the  grant.  Of  course  this  pre- 
cludes them  from  occupying  the  position  of  innocent  purchasers^ 

I  think,  therefore,  that  the  demurrer  to  the  bill  must  be  over- 
nded.  The  defendants  will  have  leave  to  answer  by  the  October 
rules. 


ret 
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CIRCUIT  COURT,  DISTRICT  OF  NEVADA, 
Bay  State  Silver  Mining  Company  v.  Brown. 

August  n,  1SS4. 

Pleading— Sufficiency  of  Answer.  An  answer  which  clearly  puts  in  issue  the  material 
alle<^ntiouH  of  the  complaint  is  sufficient.     It  need  not  controvert  immaterial  matter. 

Mining  Law— Adverse  Claim.  In  a  suit  brought  under  section  2,326,  U.  S.  R.  S.,  to 
cletcrniinethti  lig^ht  of  ixissession  of  an  adverse  mining  claim,  the  title  of  each  party,  to  the 
(lI.sputo(l  i>rcmi.'=es,  is  brought  in  ciuc'stion,  and  each  party  must  make  proof  of  bis  title  there- 
to before  he  can  ask  a  jud^^ent  m  his  favor. 

IjLITEU  Title.  In  such  suit  the  better  title  must  prevail,  and  judgment  be  for  the  party 
e/tablisliing  that  better  title. 

Failure  of  Proof.  Where  neither  narty  establishes  title  to  the  ground  in  controversy, 
judi^ment  cannot  be  for  either  I3art^,  ana  the  suit  must  be  dismissed. 

Pu£.si'3iPTioNS  of  Fact.  In  suits  of  this  nature  no  presumptions  of  fact,  as  to  title,  arise. 
Title,  right  of  XDOssession  or  forfeiture  are  facts  to  be  established  by  the  evidence. 

Suit  to  determine  right  of  possession  to  adverse  mining  claim. 
The  opinion  states  the  facts. 

Tliompson  Campbell  and  B.  M,  Clarke,  for  the  complainant. 
A.  C.  Ellis,  for  the  defendant. 

Sarin,  J.  This  suit  was  brought  under  section  2,326,  U.  S.  R. 
8.,  to  determine  the  right  of  possession  between  plaintiff  and 
defendant  to  certain  mining  ground,  situate  in  Bristol  mining  dis- 
trict, Lincoln  county,  Nevada,  described  in  the  complaint.  Oq  the 
seventh  of  October,"  1882,  defendant  filed,  in  the  proper  land  oflSce, 
an  application  for  a  patent  for  the  **Ida  May  lode,"  situate  in  said 
Bristol  mining  district.  Notice  of  such  application  was  duly  pub- 
lished as  by  law  required. 

Within  the  period  of  publication  of  said  notice  plaintiff,  by  its 
superintendent,  filed  in  said  laud  office  a  protest  against  the  issue 
of  a  patent  for  said  "Ida  May  "  lode  to  defendant,  on  the  ground 
of  a  conflict  between  said  claim  and  the  *'Bay  State  mine,"  the 
alleged  property  of  plaintiff.  Hence  this  suit.  It  was  begun  in 
the  proper  state  court,  and  by  plaintiff  removed  to  this  court. 

There  was  not  a  line  of  testimony  submitted  to  the  court  tending 
to  establish  either  plaintiff's  or  defendant's  title,  or  right  of  posses- 
sion, to  the  mining  ground  in  controversy. 

The  complaint  alleges  that,  "prior  to  the  twenty-fifth  day  of 
August,  1881,  the  plaintiff  was,  and  ever  since  has  been,  and  now 
is  the  owner  (subject  to  the  paramount  title  of  the  United  States) 
and  in  the  possession  and  entitled  to  the  possession  of  that  certain 
mining  claim  *  *  *  known  and  called  the  "  Bay  State  Mine," 
and  located  on  the  second  day  of  February,  A.  D.  1871,  and  duly 
recorded,"  etc. 

The  defendant,  by  his  answer,  "denies  that  said  plaintiff  was 
upon  the  twenty-fifth  day  of  August,  1881,  or  for  a  long  time  prior 
thereto,  or  that  it  ever  since  has  been  or  now  is  either  the  owner,  or 
in  the  possession,  or  entitled  to  the  possession  of  that  certain 
mining  ground  and  claim  situate  *  *  *  known  and  called  the 
Bay  State  Mine,  as  alleged  in  said  complaint." 
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The  answer  further  denies  the  material  averments  of  the  bill,  and 
claims  title  and  possession  of  the  ground  in  dispute  in  defendant, 
by  virtue  of  lawful  location  thereof,  made  by  him  August  25,  1881. 

It  is  contended  by  plaintiff's  counsel  that  this  denial,  above  quoted, 
is  insufficient,  and  that  it  virtually  admits  plaintiff's  title  and  right 
of  possession  to  said  mining  claim  and  ground.  And  that  such  ad- 
mission renders  unnecessary  any  proof  on  the  part  of  plaintiff  of 
its  title  or  right  of  possession  thereto,  and  hence  no  evidence  was 
offered  thereon.  I  cannot  agree  with  counsel  in  this  position.  The 
denial  is  as  broad  as  the  averment  in  the  complaint,  and  this  is  all 
that  can  be  required  of  the,  defendant.  The  alleged  fault  in  this 
denial  is,  first,  that  it  does  not  deny  that  the  Bav  State  mine  was 
located  in  1871;  and,  secondly,  that  it  does  not  deny  that  plaintiff 
ever  owned  or  was  ever  in  possession  of  such  mine  or  mining  claim. 

As  to  the  first  alleged  fault,  it  is  wholly  immaterial  whether  or  not 
the  Bay  State  mine  was  first  located  in  1871;  as  to  the  second,  de- 
fendant was  not  called  upon  to  deny  that  plaintiff'  had  ever  owned 
or  ever  was  in  possession  of  the  same.  The  issue  joined  was  as  to 
the  ownership  and  right  of  possession  to  that  mining  claim  on  the 
twenty-fifth  day  of  August,  1881,  and  the  subsequent  and  present 
ownership  thereof.  On  this  issue  there  is  no  ambiguity  in  defend- 
ant's answer,  and  upon  the  trial  plaintiff  was  put  upon  its  proof 
of  title  and  right  of  possession  thereof.  And,  on  the  other  hand, 
defendant  was  equally  put  upon  proof  of  his  title  to  the  *  *  Ida  May" 
lode  before  he  could  ask  a  decree  in  his  favor  adjudging  him  to  be 
the  owner  thereof.  In  suits  of  this  nature,  the  better  title  must 
prevail,  and  judgment  must  be  for  the  party  establishing  that  better 
title.  A  mining  claim,  until  patent  therefor  has  been  issued,  is 
held  by  peculiar  title — a  title  which  is  never  complete  and  absolute, 
and  which  can  only  be  maintained  by  the  annual  expenditure  thereon 
of  the  work  by  law  required. 

Plaintiff  may  have  owned  the  Bay  State  mine  in  1871,  but  this 
would  not  be  evidence  of  its  ownership  thereof  on  the  twenty-fifth 
of  August,  1881,  or  subsequent  thereto. 

Forfeiture  or  abandonment  may  have  arisen  during  that  interval. 
On  this  point  no  presumptions  arise,  and  on  the  other  hand,  none 
arise  that  the  title  has  been  maintained  by  the  expenditure  of  the 
requisite  work  upon  the  claim.  These  things  are  to  bo  shown,  on 
the  one  hand  or  the  other,  by  satisfactory  proof.  They  are  facts  to  be 
established  by  the  testimony  submitted, 

A  claimant  of  mining  ground,  until  he  has  secured  patent  there- 
for, must  be  an  actor,  and  must  annually  perform  the  required  work 
thereon,  and  in  establishing  title  thereto  must  show  compliance  with 
the  law  in  this  respect. 

Nothing  of  the  kind  is  shown  by  either  party  in  this  suit,  and  it 
seems  to  come  clearly  within  the  principle  announced  in  Jackson  v. 
lloby,  109  U.  S.,  410. 

In  that  case  it  appeared  that  neither  party  had  done  the  requisite 
work    upon    the  ground   in   controversy,    and  neither  party  was 
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adjuclgod  to  have  title  thereto.  In  this  case  it  is  not  shown  that 
either  party  has  title  to  the  ground  in  dispute,  and  the  suit  must  be 
dismissed  for  want  of  proof. 

The  deposition  of  M.  D.  Howell  shows  that  in  1880  he  was  at 
work  on  the  Bay  State  mine,  either  for  or  with  the  permission  of 
plaintiff.  This  is  controverted  by  the  joint  affidavit  of  defendant, 
Thomas  Saunders,  and  P.  F.  Kelly  (the  latter  disinterested  wit- 
nesses), filud  in  the  land  office,  and  submitted  with  the  deposition 
of  the  register  of  the  land  office,  taken  by  defendant. 

Aside  from  the  deposition  of  Howell,  no  evidence  is  submitted  to 
the  court  as  to  the  title  or  right  of  possession  of  either  party  to  any 
portion  of  the  land  in  dispute,  excepting  the  record  of  defendant's 
application  for  a  patent  for  the  Ida  May  lode,  and  accompanying 
exhibits,  filed  in  the  land  office,  and  plaintiff 's  protest  thereto,  with 
exhibits  annexed. 

These  records  are  purely  ex  'parte  matters,  on  either  side,  prepared 
for  the  land  office,  and  in  no  wise  competent  proof  of  the  issues 
involved  in  this  suit. 

The  view  taken  of  the  case  renders  it  unnecessary  to  consider 
several  points  urged  by  defendants  against  the  maintenance  of  the 
suit. 

The  bill  must  be  dismissed,  with  costs  to  defendant,  and  it  is  so 
ordered. 

August  11,  1884. 


SUPREME  COVET  OF  CALIFORNIA. 

No.  O.GDS. 

Teazell.v.  Superior  Court,  etc. 

Department  Ttco.    Filed  Avgust  12^  1SS4. 

Consent  Judoment — Appeal  fhom— DrsMTS*».vL.— An  appeal  from  a  judgment  of  the  jas- 
tice'a  court,  entered  by  consent,  may  be  dismissed  by  the  sui>erior  court,  on  its  own  motion. 

Application  for  a  writ  of  review  to  the  superior  court  for  the  city 
and  county  of  San  Francisco. 

John  Wade,  for  the  petitioner. 

II.  L.  JoacJiiinseHy  for  the  respondent. 

The  Court.  The  application  for  the  writ  is  denied.  The  appeal 
was  taken  from  a  judgment  entered  by  consent  in  the  justice's  court, 
and  the  superior  court  was  authorized  to  dismiss  th-)  appeal  of  its 
own  motion,  on  an  inspection  of  the  record.  Such  a  judgment  was 
not  appealable.  If  the  judgment  was  entered  in  the  justiceV.  court, 
contrary  to  the  stipulation,  the  remedy  was  by  motion  in  that  court-. 


Sup.  Ct.  CaL]    Chandler  v.  Peoples'  Savings  Bank.  C23 

No.  9,263. 

Chandler  v.  People's  Savings  Bank  et  al.,  Mabgabet  Poorman, 

Intervener. 

Department  Two.    Filed  August  12,  ISS4, 

Whebe  a  Causb  18  Remanded  by  the  Sopreme  Court  for  further  proceedings,  unless 
the  order  of  the  court  is  restricted,  the  cause  goes  back  to  the  superior  court  to  be  re-tried, 
subject  to  the  views -expressed  by  the  supreme  court. 

Appeal  from  a  judgment  of  the  superior  court  for  Sacramento 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.    The  opinion  states  the  facts. 

Hart  &  BecUty,  for  the  appellant. 

McKeniia  and  Freeman  &  Bates,  for  the  respondent. 

Thornton,  J.  In  this  case,  when  here  before,  on  appeal  by  the 
intervenor  from  the  judgment,  the  judgment  was  reversed  on  a  mat- 
ter relating  to  interest  on  certain  balances  on  the  ground  that  the 
6uding  of  fact  as  to  such  interest  was  not  sustained  oy  the  evidence. 
This  plainly  appears  from  the  opinion  in  the  cause:  See  Chandler 
T.  People's  Savings  Bank,  on  the  appeal  of  Margaret  Poorman,  61 
Cal.,  401.  It  is  said  in  the  opinion,  referring  to  the  finding  as  to 
this  interest,  *'this  finding  is  attacked  by  the  intervenor,  and  it 
appears  to  be  unsustained  by  the  evidence."  This  interest  appears 
to  have  been  computed  on  certain  monthly  balances  ascertained  in 
making  up  the  account  between  the  plaintiff  and  one  Poorman,  the 
assignor  of  the  intervenor,  and  as  to  this  the  court  said  in  the 
opinion:  •'  Moreover,  the  finding  of  the  court,  that  the  interest  on 
the  '  monthly  balances '  in  favor  of  Chandler,  from  December,  1865, 
until  October,  1878,  amounted  to  two  thousand  seven  hundred  and 
ten  dollars,  is  not  borne  out  by  the  testimony."  The  finding  in  the 
judgment  of  the  court  was  not  sustained  by  the  evidence,  because 
the  testimony  did  not  show  that  they  were  interest-bearing,  and  it 
also  showed  a  miscalculation. 

As  we  understand  the  judgment  in  the  case,  a  reversal  was 
ordered  because  the  finding  was  not  sustained  by  the  evidence,  and 
the  cause  was  remanded  for  further  proceedings  according  to  the 
views  expressed  in  the  opinion. 

Certainly,  this  order  of  the  court  left  the  inquiry  as  to  interest 
open,  as  if  no  trial  had  been  had  on  it.  The  plaintiff  was  at  liberty 
in  a  new  trial,  if  in  his  power,  to  show  that  the  balances  were  of  the 
kind  which  bore  interest.  The  offers  of  the  plaintiff  which  were 
ruled  out  were  made  with  this  view,  that  is,  to  show  that  the  balances 
were  of  the  character  which  entitled  him  to  have  interest  on  them : 
C.  C,  sec.  1,917.  The  court  should  have  allowed  these  offers.  In 
our  view,  the  cause  was  open  for  a  new  trial,  subject  to  the  views 
expressed  by  the  court  in  the  cases  of  Chandler  v.  People's  Bank, 
61  Cal.,  396;  S.  C.  Id.,401. 

This  court  having  reversed  the  judgment  because  the  testimony 
was  insufficient  to  sustain  the  finding  on  any  material  point,  can- 
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not  direct  wliat  judgment  should  be  entered.  If  it  did  this,  it 
w  ould  be  finding  facts,  which  it  has  no  authority  to  do.  That  is  the 
province  of  the  court  below,  with  which  this  court  cannot  interfere. 
Where,  under  such  circumstances,  the  cause  is  remanded  for  furtLor 
proceedings,  unless  the  order  of  this  court  is  restricted,  the  cause 
goes  back  to  the  superior  court  to  be  retried,  subject  to  the  views 
expressed  by  this  court. 

The  court  erred  in  its  rulings  in  excluding  the  offers  of  plaintiff, 
and  therefore  the  judgment  is  reversed  and  the  cause  remaLded 
that  there  may  be  a  new  trial,  as  above  indicated. 

Shapstein,  J.,  and  Myrick,  J.  concurred. 


No.  9.G32. 

Slavonic  Illybio  Mutual  Benevolent  Association 

V. 

Sup^ERiOR  Court,  Etc. 

Department  Two,    Filed  Avgust  12,  ISS4, 

Order  After  Final  Judgment— Appeal— Certiorari.— An  order  of  the  court,  direct- 
ing certain  money,  whichhacl  b«.KMi  paid  into  court  in  satia faction  of  a  judprmeiit.to  b  jn.taint'^l 
by  the  clerk,  until  proceedings  were  had  for  the  purpose  of  ascertaining  who  would  he  ontiti'-i 
to  8uch  money,  is  a  special  order  made  after  final  judgment,  and  as  such  is  appealable,  uad 
therefore  not  the  subject  of  review  by  certiorari. 

Application  for  a  writ  of  review  to  the  superior  court  for  Sanb 
Clara  county.     The  opinion  states  the  facts. 

Ifurt  &  Pfister^  for  the  petitioner. 
T.  H.  Latne,  for  the  respondent. 

The  Court.  This  is  an  application  for  a  writ  of  review.  In  an 
action  brought  by  petitioner  against  one  MuUinary  to  recover  tlio 
amount  due  on  a  promissory  note,  judgment  was  rendered  in  favor 
of  the  petitioner  for  the  amount  due  thereon,  and  executions  were 
issued.  The  note  had  been  assigned  by  one  Marinovich  to  said  peti- 
tioner. After  the  rendering  of  the  judgment,  it  was  claimed  on 
behalf  of  Marinovich  that  at  the  time  of  the  assignment  he  was  au 
incomjietent  person,  by  reason  of  insanity.  The  defendant  iu  that 
action  paid  the  amount  of  the  judgment  to  the  clerk  of  the  court, 
and  the  court  ordered  satisfaction  of  the  judgment  to  be  entered  and 
the  money  retained  by  the  clerk,  to  the  end  that  proceedings  might 
be  had  for  the  purjioso  of  ascertaining  and  determining  whether  the 
petitioner  or  the  guardian  of  Marinovich  would  be  entitled  to  the 
money. 

We  are  of  opinion  that  the  order  was  a  special  order  made  after 
final  judgment,  within  the  meaning  of  subdivision  3,  section  931>, 
code  of  civil  procedure,  and  appealable,  and  therefore  not  the  sub- 
ject of  review  by  this  proceeding. 

Order  to  show  cause  discharged  and  application  denied. 
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No.  10,967. 

People  v.  Murbay. 

In  Bank,    Filed  August  12,  IS84, 

Taeno  Female  Minob  for  Pueposes  op  Pbostitction.    Evidence  held  insufficient  to 
sustain  the  judgment. 

Appeal  from  a  judgment  of  the  superior  court  for  Tehama  county, 
entered  upon  a  verdict  convicting  the  defendant.  The  opinion  states 
the  facts. 

Yale  and  Ashurat^  for  the  appellant. 
Attorney  General,  for  the  respondent. 

The  Court.  The  defendant  was  accused  by  information  of  taking 
from  her  mother  a  female  under  the  age  of  eighteen  years,  for  the 
purpose  of  prostitution,  under  section  267,  penal  code.  There  was 
no  evidence  that  the  infant  was  taken  from  the  charge  or  custody 
of  her  mother. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new  trial. 


No.  9,528. 

HeRZOG  V.   JULIEN. 

D^fMrtmeiU  Two.   Fiied  August  13,  1884* 

^  New  Teial— Conflict  OF  EviDE3fCE. — Where  the  evidence  is  conflicting,  an  order  grant- 
ing anew  trial  on  the  ground  that  the  verdict  was  excessive,  not  sustained  by  the  evidence, 
and  contrary  to  law  and  evidence,  will  not  be  interfered  with. 

Appeal  from  an  order  of  the  superior  court  for  Siskiyou  county, 
granting  the  defendant  a  new  trial.     The  opinion  states  the  facts. 

Laura  De  Force  Oordony  tor  the  appellant. 
NicJiols  &  Abels,  and  Warren,  for  the  respondent. 

The  Court.  Action  to  recover  damages  for  an  alleged  malicious 
prosecution.  The  jury  gave  the  plaintiflf  a  verdict  for  twelve  thou- 
sand dollars.  The  court  below  granted  a  new  trial  on  the  ground 
of  excessive  damages,  and  because  the  verdict  was  not  sustained  b^ 
the  evidence,  and  was  contrary  to  the  law  and  evidence.  The  evi- 
dence was  conflicting  as  to  the  want  of  probable  cause.  In  case  of 
conflict,  it  has  been  held  by  this  court  that  it  would  not  interfere 
with  the  order  of  the  court  below  granting  a  new  trial.  In  Dickey 
y.  Davis,  39  Cal.,  565,  the  court  said:  '*  In  this  court,  when  there 
is  a  substantial  conflict  in  the  evidence,  we  decline  to  set  aside  a 
verdict  or  finding  of  facts  as  being  contrary  to  the  weight  of  evidence, 
solely  because  we  have  had  no  opportunity  to  observe  the  manner 
of  the  witnesses,  and  to  decide  upon  their  credibility.  But  this 
reason  does  not  apply  to  the  district  judge — and  though  it  is  the 
peculiar  province  of  the  jury  to  decide  upon  the  facts  submitted  to 


626  West  Coast  Eepobter.  [Sup.  Ct.  Cal. 

them,  generally,  in  doubtful  cases,  tlie  verdict  ought  not  to  be  set 
aside  as  contrary  to  the  weight  of  the  evidence;  nevertheless,  if  the 
judge  is  not  satisfied  with  the  verdict,  and  is  convinced  that  it  is 
clearly  against  the  weight  of  the  evidence,  it  is  his  duty  to  set  it 
aside,  even  though  there  may  have  been  some  conflict  in  the  testi- 
mony. He  has  had  the  same  opportunity  as  the  jury  to  observe 
the  manner  of  the  witnesses,  and  decide  upon  their  credibility  and 
it  is  his  dutj  to. see  that  the  verdict  is  not  clearly  against  the 
weight  of  evidence.  He  must  exercise  a  wholesome  and  discreet 
supervision  over  the  jury  in  this  respect.  The  fact  that  there  may 
have  been  evidence  submitted  to  the  jury  on  both  sides  of  the  points 
at  issue,  does  not  exclude  the  exercise  of  this  beneficial  supervision. 
If  it  did,  no  matter  how  weak  the  testimony  on  one  side  and  how 
strong  on  the  other,  the  judge  would  be  restrained  from  interfer- 
ence, notwithstanding  the  verdict  was  manifestly  against  the  weight 
of  evidence.  If  such  a  rule  was  adopted,  litigants  would  be  sure  to 
accommodate  themselves  to  it  by  introducing  mere  formal  (if  they 
could  command  no  other)  evidence,  to  oust  the  authority  of  the 
court:  3  Waterman's  New  Trials,  1207." 
Order  affirmed* 


No.  9.381. 

Alpers  v.   Superior  Court. 

DepaHment  Two^    Filed  August  U,  1SS4> 

Stock  Assessment — Contract— Justice  Court.  A  shareholder's  liabOite  for  the  amouxit 
of  liis  unpaid  OHsessment  on  the  cor|X)rate  stock,  is  founded  on  contract.  The  Justice  court 
has  juri.sdiction  of  an  action  to  inforce  such  liability. 

Application  for  a  writ  of  review  to  the  superior  court  for  the  city 
and  county  of  San  Francisco.  The  proceeding  sought  to  be  reviewed 
was  an  appeal  from  the  justice's  court  in  an  action  to  recover  the 
amount  of  an  unpaid  assessment  on  corporate  stock. 

R.  P.  WrigfU,  for  the  petitioner. 
Moore  and  Collins,  for  the  respondent. 

The  Court.  This  is  an  appeal  for  a  writ  of  review.  The  action 
commenced  in  the  justice's  court  and  appealed  to  the  superior  court, 
was  upon  a  contract,  and  those  courts  nad  jurisdiction. 

Application  denied,  and  proceeding  dismissed. 


BOOK  REVIEWS. 


A  Treatise  on  the  Law  op  Sheriffs  and  other  Ministerial  Officers.    By 
WiUiam  L.  Murfree,  Sr.     St.  Louis.     F.  H.  Thomas  &  Co.,  1884. 

There  are  two  modes  of  writing  legal  text  books  for  use  by  the  pro- 
fession of  this  country.  By  one  method  the  author  intentionally  con- 
fines his  treatment  to  a  discussion  and  statement  of  the  common  law 
principles,  doctrines  and  rules  on  the  particular  subject,  which  underlie 
the  jurisprudence  of  all  the  states,  and  leaves  the  practitioner  in  each 
state  to  supply,  from  his  own  knowledge,  or  from  independant  sources, 
the  changes  and  additions  which  have  been  made  by  the  legislature  and 
courts  of  his  own  commonwealth.  By  the  second  method  the  author 
endeavors  to  give  the  exact  law,  concerning  the  subject  matter  of  his 
treatise,  as  it  actually  prevails  in  each  of  the  states,  with  all  the  altera- 
tions which  the  existing  statutory  legislation  and  course  of  judicial  decis- 
ions have  made  upon  the  foundation  of  the  common  law,  so  that  his 
^ork  may  be  a  practical  and  complete  hand  book  for  the  bar  and  bench 
in  every  separate  commonwealth  of  the  entire  union.  To  prepare  a  text 
book  in  this  manner,  upon  any  branch  or  topic  of  the  law  at  the  present 
day,  demands  a  very  great  amount  of  time,  labor  and  care.  The  writer 
must,  of  course,  examine,  cite  and  discuss  every  exciting  and  operative 
statute  in  every  one  of  the  states  which  at  all  affects  the  subject  matter 
of  his  treatise;  and  he  must,  in  like  manner,  examine  all  the  decisions  in 
every  state  which  construe  and  interpret  the  provisions  of  these  statutes, 
as  well  as  all  those  cases  which  are  based  upon  the  common  law  doc- 
trines unaffected  by  statute.  He  may,  and  in  fact  should,  combine  into 
separate  classes  all  of  the  states  which  have  followed  the  same  type  of 
legislation;  but  this  arrangement  does  not  relieve  him  from  the  necessity 
of  a  careful,  accumte  and  exhaustive  examination  of  the  whole  statutory 
legislation  and  the  entire  course  of  judicial  decision  in  each  separate 
commonwealth. 

Any  material  omissions  or  errors  in  these  respects  must  greatly  impair 
the  usefulness  of  the  work  as  a  practical  text  book;  but,  on  the  other 
hand,  a  work  properly  and  accurately  composed  upon  this  plan  must 
necessarily  be  of  the  greatest  benefit  to  the  profession  of  the  whole 
country.  The  author  of  the  new  treatise  upon  the  law  of  sheriffs,  the 
title  of  which  is  given  above,  describes  it  as  written  in  pursuance  of  this 
method,  so  as  to  represent  the  existing  law  of  each  state.  The  preface, 
which  is  dated  April,  1884,  says:  ''  This  work  is  intended  to  be  a  com- 
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pendium  of  the  law  now  in  force  in  each  of  the  United  States  relating  to 
slieriflfs  and  other  ministerial  officers.  *  *  *  It  is  proposed  to  state 
as  distinctly  and  as  fully  as  possible  all  the  legal  principles  of  general 
application  to  the  office  of  sheriff,  as  well  as  the  modifications  of  those 
principles  which  have  been  made  in  particular  states,  either  by  express 
statute  or  by  judicial  construction,  and,  as  the  work  is  designed  to  be 
equally  available  in  every  state,  it  includes  the  fullest  citation  of  all  caees 
on  the  subject.  The  greatest  care  has  been  taken  to  distinguish  those 
purporting  to  be  expositions  of  general  law  from  those  which  rest  for 
their  authority  only  upon  the  statutes  of  a  state." 

In  the  chapter  which  treats  of  injunctions  and  other  writs  served  hj 
the  sheriff,  at  sec.  353,  the  heading  of  which  is:  "When  parties  are 
bound  by  an  injunction  in  California  and  Georgia,"  the  rule  is  stated 
that  ''In  California,  under  the  statutes  of  that  state,  a  party  is  not 
bound  to  obey  an  injunction  until  after  service  of  the  pilocess  on  him. 
Verbal  notice,  or  information  of  the  granting  of  the  order  will  not  suf- 
fice." In  support  of  this  proposition,  the  single  case  of  Elliott  v. 
Osborne,  1  Cal.,  396,  is  cited.  This  is  certainly  not  a  correct  statement 
of  the  existing  law  in  California.  The  rule  is  most  expressly  settled  in 
that  state,  exactly  as  established  in  England,  and  as  laid  down  by  all 
the  authoritative  text-books  upon  equity  pleading  and  procedure,  that 
parties  to  the  suit,  and  their  agents  and  servants,  to  whom  an  injunction 
is  addressed,  are  bound  to  obey  an  injunction,  even  though  not  per- 
sonally served  upon  them,  when  they  have  received  notice  or  informa- 
tion that  the  injunction  has  been  issued.  In  one  recent  case,  the  court 
say  that  an  injunction  against  a  corporation  binds  not  only  the  legal, 
not  a  physical  being  called  the  corporation,  but  also  all  of  its  offi- 
cers, agents,  servants  and  employees,  even  upon  whom  it  has  not 
been  personally  served.  In  another  recent  case,  a  service  upon  an 
attorney  who  had  actually  appeared  in  court  for  the  corporation  defend- 
ant, although  he  was  not  the  attorney  of  record,  was  held  to  bind  the 
coi'poration  itself.  In  a  case  reported  in  the  59th  California,  the  same 
rule  is  applied  even  to  an  order  directing  a  party  to  pay  certain  ali- 
mony; a  service  upon  his  attorney  was  held  to  bind  the  defendant  upon 
whom  the  order  had  not  been  personally  served,  but  who  had  notice  or 
information  of  it.  The  rule  as  to  the  binding  effect  of  injunctions,  is 
repeated  in  numerous  recent  decisions.  In  fact,  any  other  rule  would 
render  the  injunction  a  mere  empty  form. 

One  of  the  most  important  and  familiar  functions  of  the  sheriff  of  the 
common  law,  was  the  assessment  of  damages  by  the  aid  of  a  sheriff' s 
jury,  in  actions  for  torts  to  person  or  property,  where  the  defendant  had 
made  default.  As  the  damages  in  such  actions  are  wholly  unliquidated, 
no  judgment  could  be  rendered  unless  the  damages  were  assessed  by  a 
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jury.  This  was  done  by  means  of  a  "Writ  of  Enquiry  issued  to  the  sheriff, 
after  the  default,  directing  him  to  summon  a  jury  and  have  the  damages 
assessed.  On  the  hearing  before  this  sheriff's  jury  the  sheriff  presided; 
the  defendant  could  appear  and  cross-examine  the  plaintiff's  witnesses, 
but  could  give  no  evidence  whatever  in  his  own  behalf.  This  function 
of  the  sheriff  and  the  proceeding  under  it  are  described  in  all  text  books 
lOD  the  common  law  practice.  It  prevailed  in  New  York  before  the  adop- 
tion of  the  Code  of  Procedure  in  1848,  and  has  prevailed  there  since 
that  code  for  many  years,  and  still  prevails  unless  taken  away  by  the 
new  Code  of  Civil  Procedure,  which  was  adopted  about  five  years  ago. 
The  same  practice  must,  beyond  a  doubt,  still  exist  in  states  which  retain 
the  common  law  practice,  pleading,  and  actions;  and  there  is  no  neces- 
saiy  reason  why  it  should  not  exist  in  states  which  have  adopted  the 
Reformed  Procedure.  This  important  function  of  the  sheriff  is  not 
described  nor  expressly  alluded  to  in  the  work  under  review.  The  only 
passage  we  have  found  wnich  possibly  alludes  to  it,  is  in  §  6,  which 
reads:  "  To  a  limited  extent  and  for  special  purposes  the  sheriff  is,  in 
England,  a  judicial  officer.  In  most  of  the  United  States  this  part  of  his 
fonctions  is  entirely  abrogated,  and  his  duties  are  exclusively  executive 
and  ministerial:"  Citing  only  Att'y-Gen.  v,  Squiers,  14  Cal.,  12,  and 
Merrill  v,  Gorham,  6  Id. ,  41.  It  can  hardly  be  possible  that  this  impor- 
tant power  and  duty  of  the  sheriff,  to  assess  damages  by  aid  of  a  jury, 
upon  a  Writ  of  Enquiry,  in  actions  of  tort  where  defendants  have  made 
default,  have  been  completely  abrogated  in  every  state  of  the  union, 
even  in  tboee  which  retain  the  common  law  system  of  practice  and  plead- 
ing without  any  substantial  modification.  Indeed,  if  a  principle  as 
stated  in  the  author's  preface  is  true  in  its  broad  generality,  it  is  difficult 
to  see  by  what  authority  the  states  could  have  abrogated  this  well-known 
common  law  function  belonging  to  the  sheriff's  office.  We  quote  this 
passage  without  expressing  any  opinion  as  to  its  correctness:  ''  Besides 
this,  the  sheriff  is,  in  each  of  the  United  States,  a  constitutional  officer, 
recognized  eo  nomine  as  part  of  the  machinery  of  the  state  government, 
and  therefore,  although  it  is  competent  for  legislatures  to  add  to  his 
powers  or  exact  from  him  the  performance  of  additional  duties,  it  is, 
upon  well  established  legal  principles,  beyond  their  powers  to  circum- 
scribe his  common  law  functions  or  to  transfer  them  to  other  officers." 

llo.8l.--3. 
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NOTES. 


In  Loog  V,  Bean,  L.  B.  26,  Gh  Diy.,  306,  the  extent  to  which  the 
remedy  of  injunction  is  carried  by  the  English  courts,  and  applied  to 
peculiar  circumstances,  is  well  illustrated.  The  defendant  was  em- 
ployed to  manage  a  branch  office  of  the  plaintiff  for  the  sale  of  sewing 
machines.  He  was  dismissed  by  his  employer,  and  on  leaving  gave  the 
postmaster  directions  to  forward  to  his  private  residence  all  letters  ad- 
dressed to  him  at  the  plaintiff's  branch  office.  Two  of  the  letters  so  forwar- 
ded to  him,  relating  to  the  plaintiff's  business,  were  returned  to  the  sen- 
ders, and  not  handed  over. to  the  plaintiff.  After  his  dismissal,  the  defend- 
ant went  among  the  plaintiffs  customers,  making  oral  statements  reflect- 
ing on  the  solvency  of  the  plaintiff,  and  advised  some  of  them  not  to  pay 
for  machines  which  had  been  supplied  through  him.  In  an  action 
brought  to  restrain  the  defendant  from  making  statements  to  the  custo- 
mers that  the  plaintiff  was  insolvent,  or  was  about  to  stop  payment,  and 
from  giving  notice  to  the  postoffice  to  forward  to  the  defendant's  resi- 
dence letters  addressed  to  him  at  the  plaintiff's  office,  it  was  held  bj 
Pearson,  J.,  and  by  the  Court  of  Appeals,  that  the  court  had  jurisdiction 
to  restrain  a  person  from  making  slanderous  statements,  calculated  to 
injure  the  business  of  another  person,  and  that  this  jurisdiction  extends 
to  oral  as  well  as  written  statements,  though  it  requires  to  be  exercised 
with  great  caution  as  regards  oral  statements;  and  that  in  the  present 
case  an  injunction  should  be  granted;  also,  that  the  defendant  had  no 
right  to  give  a  notice  to  the  postoffice,  the  effect  of  which  would  be  to 
hand  over  to  him  letters,  of  which  it  was  probable  that  the  greater  part 
related  to  the  plaintiff's  business;  and  that  the  case  was  one  in  which  a 
mandatory  injunction  compelling  the  defendant  to  withdraw  his  notice 
could  properly  be  made,  the  plaintiff  being  put  under  an  undertaking 
only  to  open  the  letters  at  certain  specified  times,  with  liberty  for  the 
defendant  to  be  present  at  the  opening. 
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ARE  MISDEMEANOKS   UNDER  THE  ELECTION  LAWS  PUN- 
ISHABLE AS  FELONIES? 

To  THE  EdITOBS  of  THE  WeST  CoAST  REPORTER  I 

According  to  the  decisions  of  some  of  the  superior  courts,  and  opin- 
ions of  eminent  lawyers  of  this  state,  the  misdemeanors  defined  in  Title 
IV,  Part  I,  of  the  Penal  Code,  fitom  sections  41  to  62  inclusive,  may  bo 
punished  by  imprisonment  in  the  state  prison  for  five  years  under  the 
provisions  of  section  61  of  the  same  title.  They  hold  that  section  61 
heing  applicable  to  a  certain  class  of  offenses,  to  wit:  '*  Crimes  against 
the  Elective  Franchise, "  it  must  prevail  over  other  portions  of  the  penal 
code,  which  it  contravenes  or  conflicts  with.  This  is  undoubtedly  the 
rule,  and  the  question  is,  does  it  conflict  with  or  contravene  the  other 
provisions  of  the  penal  code  which  prescribe  generally  a  punishment  for 
a  class  of  crimes  to  which  the  said  offenses  belong  ? 

The  decisions  and  opinions  referred  to  are  to  the  effect  that  section  61 
is  especially  applicable  to  each  misdemeanor  comprised  in  Title  IV,  to 
which  there  is  not  a  penalty  expressly  aflOlxed  by  the  section  defining  the 
offense;  and  that,  therefore,  unless  there  is  such  a  punishment  particu- 
krly  prescribed  by  such  section,  there  is  none  prescribed  by  the  "code," 
^thin  the  meaning  of  section  61. 

I  venture  to  assert  that  this  opinion  is  fallacious. 

The  clause  in  section  61,  excluding  certain  offenses  from  its  applica- 
tion, is  not  restiicted  to  any  special  provision,  or  to  any  part  of  the 
penal  code,  but  it  extends  to  the  whole  code,  and  embraces  general  as 
well  as  special  provisions.  It  relegates  all  offenses  for  which  any  differ- 
ent punishment  is  prescribed,  either  by  general  or  special  provisions, 
whether  classed  or  particularized,  to  the  whole  penal  code  for  punish- 
ment; and  if  the  only  conflict  be  a  '*  different  punishment/'  that  conflic- 
tion  itself  withdraws  it  from  the  application  of  section  61. 

The  clause  in  section  61  alluded  to  is,  **  unless  a  diff^erent  punishment 
for  such  violation  is  prescribed  by  this  code/* 

If  there  is  a  different  punishment  prescribed,  either  generally  or  spe- 
cially in  any  part  of  the  code,  the  offense  is  excepted  from  the  applica-- 
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tion  of  section  61,  the  same  as  if  it  were  prescribed  by  the  section  defin- 
ing the  offense. 

There  is  a  "  different  punishmeiit  prescribed  "  in  another  part  of  tbe 
penal  code,  from  that  imposed  by  section  61,  for  the  offenses  declared  to 
be  misdemeanors  in  Title  lY,  and  for  all  other  misdemeanors.  The  dif- 
ference consists  in  the  kind  of  prison  in  which  offenders  are  incarcer- 
ated. Sections  17  and  19  prescribe  imprisonment  in  the  county  jail  as 
the  punishment  for  the  whole  class  of  offenders,  and  this  is  a  very  differ- 
ent punishment  from  imprisonment  in  the  state  prison.  Section  17 
makes  it  impossible  that  any  person  guilty  of  a  misdemeanor  only  can  be 
punished  in  the  state  prison.  It  reads:  "  A  felony  is  a  crime  which  tV' 
punishable  with  death,  or  imprisonment  in  the  state  prison.  Every  other 
crime  is  a  misdemeanor. " 

Betting  on  an  election,  refusing  to  testify  as  a  witness  before  the 
board  of  registration,  fraudulently  attempting  to  vote,  and  many  other 
offenses  are  declared  to  be  misdemeanors  in  Title  IV,  and  therefore  they 
cannot  be  punished  by  imprisonment  in  the  state  prison.  The  legisla- 
ture has  expressed  very  strongly  its  intention  to  forbid  these  offenses 
being  punished  by  imprisonment  in  the  state  prison  by  declaring  them 
misdemeanors.  The  punishment  accorded  to  them  is  prescribed  by  the 
j)enal  code.  It  differs  from  the  punishment  prescribed  in  section  Gl,  in 
the  kind  of  a  prison  in  which  the  offender  is  confined.  The  one  is  the 
county  jail — the  other  is  the  penitentiary.  Therefore  these  offenses  are 
excluded  from  the  application  of  section  61,  by  the  express  provision  of 
the  latter. 

The  absurdity  of  such  a  construction  as  that  contended  for  becomes 
apparent  by  comparing  portions  of  two  consecutive  sections  of  Title  IV, 
to  wit:  *'  Section  45. — '*  Every  person  not  entitled  to  vote,  who /ravdulefdJy 
votes,     *     *     *     is  guilty  of  a  felony." 

'*'  Section  46. — Every  person  not  entitled  to  vote,  who  fraudulently  at- 
tempt io  vote,     *     *     *     is  guilty  of  a  misdemeanor.'* 

Here  the  legislature  makes  a  distinction  between  attempting  to  Tote 
and  voting.  One  is  a  misdemeanor,  and  the  other  is  a  felony.  The 
commission  of  the  act  is  a  greater  offense  than  the  attempt  to  commit  it, 
and  yet  the  decisions  referred  to  disregard  the  distinction,  and  punish 
both  offenses  alike  as  felonies,  notwithstanding  one  renders  the  offender 
infamous,  and  the  other  does  not. 

The  rule*  for  construing  the  penal  code  is  given  as  follows:  **  All  its 
provisions  are  to  be  construed  according  io  the  fair  import  of  their  terms, 
with  a  view  to  effect  its  object  and  to  promote  justice."     Section  4. 

*'  It  is  diflScult  to  comprehend  how  a  construction  which  inflicts 
the  same  punishment  for  a  misdemeanor  as  for  a  felony  promotes 
justice,'* 
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*'  ItUerpretation  must  be  reasonable:"  Civil  Code,  3542.  The  interpre- 
tation which  the  said  courts  have  given  the  statute  under  consideration 
is  most  unreasonable,  and  yet  it  is  approved  by  several  eminent  attorneys 
in  this  state,  including  some  ex-justices  of  the  supreme  court,  and  certain 
senators. 

Section  61  does  not  appear  especially  to  be  aimed  at  crimes  against 
the  elective  "  Franchise." 

"Op  Crimes  against  the  Elective  Franchise,"  is  the  context  of  Title 
IV.  Sometimes  the  context  is  resorted  to  in  construing  a  statute,  and 
is  useful:    Barnes  v.  Jones,  51  Cal.,  306. 

Section  61  seems  to  be  directed  against  violations  not  otherwise  pro- 
vided for  in  the  penal  code  of  laws  relating  to  the  holding  of  elections. 
If  it  was  intended  to  cover  all  the  misdemeanors  comprised  in  Title  lY, 
there  would  be  no  use  for  the  other  provisions.  But  without  the  other 
provisions  there  cannot  be  a  conviction  for  the  commission  of  the  acts 
constituting  an  offense  under  them.  Suppose,  for  instance,  a  man  were 
prosecuted  for  betting  on  an  election.  The  law  which  he  violated  would 
have  to  b^  set  out  under  section  61.  But  there  is  no  law  against  betting 
on  an  election,  except  Section  60  of  Title  IV.  It  would  be  impossible 
to  frame  an  indictment  under  section  61  for  the  ofifenses  declared  to  be 
misdemeanors  in  Title  IV,  because  it  could  not  be  shown  that  any  law 
had  been  violated. 

Section  61  w^as  intended  to  cover  these  violations  of  election  laws  not 
particularly  specified  in  the  penal  cede,  as  for  instance,  arresting  an 
elector  or  obliging  him  to  perform  militia  duty,  contrary  to  sections  1069 
and  1070  of  the  political  code,  placing  devices  or  marks  on  the  tickets 
to  expose  a  class  of  electors,  contrary  to  sections  1196  and  1197,  tearing 
down  posted  copies  of  the  Great  Register,  contrary  to  section  1150  of 
the  same  code,  and  many  others  too  numerous  to  mention. 

In  view  of  the  high  authority  referred  to,  the  approaching  election 
and  the  importance  of  the  laws  protecting  the  elective  franchise,  it  is 
to  be  hoped  that  any  one  entertaining  a  different  opinion  from  the 
writer,  will  enlighten  us  on  the  subject  by  giving  the  benefit  of  his 
judgment  and  reasons  for  it.    With  respect. 

We  gladly  publish  the  foregoing  communication,  as  it  deals  with  a 
question  which  the  approaching  elections  will  render  of  great  practical 
importance,  and  which  is  by  no  means  free  from  doubt  and  difficulty. 
While  there  is  much  force  in  the  reasoning  of  our  correspondent, — for 
example,  where  he  urges  that  the  construction  which  he  is  criticising, 
renders  the  actual  commission  of  a  certain  offense  which  is  declared  to 
be  a  felony,  and  the  aUempt  to  commit  the  same  offense,  which  is  declared 
to  be  a  misdemeanor,  both  liable  to  be  punished  in  exactly  the  same 
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manner, — still,  from  an  examination  and  comparison  of  all  the  sections 
of  the  penal  code  which  bear  upon  the  inquiiy,  we  are  inclined  to  differ 
from  the  conclusions  which  he  reaches,  and  to  adopt  the  construction 
w^hich  he  condemns.  In  compliance  with  the  request  of  our  corres- 
pondent, we  briefly  give  the  grounds  for  the  opinion  we  have  thus 
formed. 

In  the  first  place,  it  will  be  expedient  to  collect  together  all  of  the  pro- 
visions of  the  penal  code  which  bear  upon  the  question. 

Title  IV  of  Part  I,  treats  "  of  crimes  against  the  elective  franchise." 
It  embraces  sections  41  to  62  inclusive.  Of  all  these  sections,  the  fol- 
lowing expressly  prescribe  the  punishment  to  be  inflicted  for  the  parti- 
cular offenses  described  therein,  namely,  §§41,  42,  48,  49,  50,51, 52,57. 
For  example,  by  §  41,  every  oi&cer  wilfully  violating  the  election  laws,  is 
'*  punishable  by  a  fine  not  exceeding  one  thousand  dollars,  or  by  impris- 
onment in  the  state  prison  not  exceeding  five  years,  or  by  both;"  by  §42 
every  person  fraudulently  procuring  himself  to  be  registered,  is  "  pun- 
ishable by  a  fine  not  exceeding  one  thousand  dollars,  or  by  imprisonment 
in  the  county  jail  or  state  prison  not  exceeding  one  year,  or  both;"  by 
§43,  every  officer  changing  ballots  or  altering  returns,  is  "punishable 
by  imprisonment  in  the  state  prison  for  not  less  than  two  nor  more  tlian 
seven  years;"  by  §49,  every  inspector  unfolding  tickets  is  "punishable 
by  fine  not  less  than  fifty  nor  more  than  five  hundred  dollars;"  aod  so 
with  the  others.  All  the  remaining  sections,  except  one,  namely,  §§43, 
44,  45,  46,  47,  53,  54,  55,  56,  58,  59,  60,  62,  do  not  prescribe  any  partic- 
ular punishment  for  their  violation,  but  simply  state  that  the  pereju 
committing  the  offense  described  therein  shall  be  guilty  of  a  felony,  or 
guilty  of  a  misdemeanor,  as  the  case  may  be.  For  example,  by  §43, 
every  person  refusing  to  be  sworn  by  the  board  of  judges,  **  is  guilty  of 
a  misdemeanor;* '  by  §  45,  every  person  who  votes  fraudulently  **  is  guilty 
of  a  felony;"  by  §  46,  every  person  who  attempts  to  vote  fi-auduleully 
"is  guilty  of  a  misdemeanor,"  etc.,  etc.  Finally,  the  section  61  reads 
as  follows:  **  Every  person  who  wilfully  violates  any  of  the  provision^»  of 
the  laws  of  this  state  relating  to  elections,  is,  unless  a  different  puni.>li- 
ment  for  such  violation  is  prescribed  by  this  code,  punishable  byfincuot 
exceeding  one  thousand  dollars,  or  by  imprisonment  in  the  state  prison 
not  exceeding  five  years,  or  by  both.'*  Were  these  all  the  j^rovisions  of 
the  code  affecting  the  question,  there  could  hardly  be  a  doubt,  we  think, 
that  the  punishment  provided  by  §  61  applied  to  the  offenses  described  in 
sections  43,  44,  45,  46,  and  the  others  above  enumerated  which  do  not 
expressly  prescribe  any  punishment,  whether  the  offenses  therein  men- 
tioned are  declared  to  be  felonies  or  misdemeanors.  But  there  are  other 
provisions  which  may  also  bear  upon  the  solution  of  the  question.  They 
are  the  following,  found  among  the  "  preliminary  provisions  "  of  the 
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penal  code:  **  §  16.  Crimea  are  divided  into  felonies  and  misdemeanors." 
''  §  17.  A  felony  is  a  crime  which  is  punishable  with  death,  or  by  impris- 
oanient  in  the  state  prison.  Every  other  crime  is  a  misdemeanor.  "When 
a  crime  punishable  by  imprisonment  in  the  state  prison  is  also  punish- 
uble  by  fine  or  imprisonment  in  a  county  jail,  in  the  discretion  of  the 
court,  it  shall  be  deemed  a  misdemeanor  for  all  purposes  after  a  judg- 
ment imposing  a  punishment  other  than  imprisonment  in  the  slate  prison  " 
**  §  18.  Except  incases  where  a  different  punishment  is  prescribed  by  the  code, 
every  offense  declared  to  be  a  felony  is  punishable  by  imprisonment  in 
the  state  prison  not  exceeding  five  years."  '*  §  19.  Except  in  cases  where 
a  different  punishment  is  jyrescribed  in  this  code,  every  offense  declared  to 
he  a  misdemeanor  is  punishable  by  imprisonment  in  a  county  jail  not 
exceeding  six  months,  or  by  a  fine  not  exceeding  five  hundred  dollars, 
or  by  both." 

Now,  it  is  urged  that  the  punishment  prescribed  in  §  61  does  not  ap- 
ply to  the  offenses  described  in  §§  43,  44,  45,  46,  and  the  other  similar 
s<:'ctions,  because  a  different  punishment  is  in  fact  prescribed  by  the  code 
for  the  offenses  contained  in  these  sections.  The  argument  is,  that  since 
these  various  sections  declared  the  offenses  described  therein  to  be  either 
felonies  or  misdemeanors,  as  the  case  may  be,  a  specific  punishment  for. 
such  of  them  as  are  felonies  is  prescribed  by  §  18,  and  for  such  of  them 
as  are  misdemeanors  by  §  19,  quoted  above.  Our  correspondent  seems  to 
assume  that  §  18  lays  down  a  positive,  absolute  mode  of  punishment  for 
all  offenses  declared  to  be  felonies,  so  that  if  an  offense  is  simply  declared 
to  be  a  felony,  it  necessarily  falls  under  this  §  18;  and  that  §  19  lays  down  a 
like  inflexible  and  absolute  rule  for  all  misdemeanors.  This  is  a  j^lain  mis* 
Conception.  These  sections  state  no  such  inflexible  and  universal  rules. 
By  §  18  felonies  are  made  punishable  by  imprisonment  in  the  state 
prison  for  a  certain  time,  unless  some  different  punishment  has  been  pre- 
bribed  for  them  by  tJie  codes.  In  the  same  way,  by  §  19,  misdemeanors 
are  made  punishable  by  certain  length  of  imprisonment  in  the  county 
jail,  or  by  fine,  unless  some  different  punishment  has  been  prescribed  for  them 
by  the  codes.  Furthermore,  and  this  is  a  most  important  consideration, 
it  is  expressly  shown  by  §  17  that,  notwithstanding  the  general  defini- 
tions of  a  "  felony"  and  a  **  misdemeanor,"  the  same  offense  viay  some- 
iimeg  be  punished  either  as  a  felony  or  a  misdemeanor,  at  the  discretion  of 
the  court.  In  other  words,  because  an  offense  is  declared  to  be  a 
"  felony,"  that  does  not  prevent  it  from  being  expressly  made  punisha- 
ble by  imprisonment  in  the  county  jail,  or  by  fine,  at  the  discretion  of 
the  court;  and  because  an  offense  is  declared  to  be  a  **  misdemeanor," 
that  does  not  prevent  it  from  being  expressly  made  i)uuishable  by  im- 
prisonment in  a  state  prison  at  the  discretion  of  the  court. 

We  have,  therefore,  the  following  general  propositions: 
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(1.)  The  same  offense  maybe  punishable  either  as  a  felony  or  as  a 
misdemeanor,  at  the  discretion  of  the  court:  §  17. 

(2.)  Felonies  are  in  general  punishable  by  imprisonment  in  the  state 
prison,  unless  a  different  punishment  for  them  is  prescribed  by  the  penal 
code. 

(3.)  Misdemeanors  are  in  general  punishable  by  imprisonment  in  a 
county  jail  for  a  certain  time,  or  by  a  fine  in  a  certain  amount,  unless  a 
different  punishment  for  them  is  prescribed  by  (he  penal  code. 

These  latter  two  rules  are  most  general  regulations,  applicable  to  all 
kinds  and  classes  of  felonies  or  misdemeanors. 

Section  61,  on  the  other  hand,  furnishes  a  particular  rule,  applicable 
to  a  special  class  of  offenses,  namely,  violations  of  the  election  laws, 
whether  these  offenses  are  declared  to  be  felonies  or  misdemeanors,  and 
prescribing  a  certain  punishment  for  such  offenses,  unless  a  different  pun' 
ishmentfor  them  is  elsewhere  prescribed  by  the  code.  It  should  be  noticed 
that  the  punishment  they  prescribed  by  §  61,  is  not  one  wholly  appropri- 
ate to  felonies,  according  to  the  general  definition  of  §  17,  nor  wholly 
appropriate  to  misdemeanors.  On  the  contrary,  it  consists  of  a  fine  not 
exceeding  one  thousand  dollars,  which  is  appro2)Hate  for  misdemeanors, 
or  of  an  imprisonment  in  the  state  prison  not  exceeding  five  years,  which 
is  appropriate  for  felonies,  or  of  both. 

There  is  one  familiar  and  elementary  rule  of  construction,  which,  as  it 
seems  to  us,  is  decisive  of  the  questfm  under  examination.  No  rule  for 
the  construction  of  statutes,  and  especially  of  codes,  is  better  settled  than 
the  one  which  provides  that,  in  case  of  apparent  ambiguity  or  of  conflict 
between  them,  a  particular  and  special  rule  must  control  a  more  general 
rule  although  it  relates  to  a  subject-matter  which  might  otherwise  comtf 
within  the  scope  of  such  general  rule.  Now,  the  rules  contained  in  sec- 
tions 18  and  19  are  of  the  most  general  nature;  they  are  found  in  the 
introduction  to  the  code,  and  they  relate  to  all  the  kinds  of  felonies  and 
misdemeanors  described  in  the  entire  body  of  the  code.  Furthermore, 
all  cases  where  a  different  punishment  is  prescribed  by  the  code,  are 
expressly  excepted  from  their  operation.  On  the  other  hand,  the  rule 
contained  in  section  61  is  special;  it  relates  to  a  particular  class  of  offen- 
ses, namely,  violations  of  the  election  laws;  and  it  is  found  in  a  title  of 
the  code  which  is  exclusively  devoted  to  a  description  of  such  offenses. 
As  the  title  originally  stood,  it  contained  a  number  of  sections  which 
defined  certain  offenses  against  the  election  laws,  and  expressly  prescribed 
their  punishment;  and  also  a  number  of  sections  which  defined  certain 
other  offenses  against  the  same  laws,  and  did  not  prescribe  their  pun- 
ishment, but  simply  declared  them  to  be  other  felonies  or  misdemeanors- 
Then  following  all  these  provisions,  at  the  end  of  the  title,  came  the  sec. 
tion  61,  which  has  already  been  quoted.     Undoubtedly  the  meaning  of 
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this  section  would  have  been  plainer  if  it  had  read,  **  Every  person  who 
wilfully  violates  any  of  the  provisions  q^  this  iille  relating  to  elections, 
is  punishable/'  etc.  But  the  language  as  it  actually  stands,  *'  Every 
person  who  wilfully  violates  any  of  the  provisions  of  the  laws  of  this  state 
relating  to  elections,"  etc.,  does  not  prevent  us  from  seeing  the  plain 
intention  that  the  section  should  refer  to  the  offenses  defined  in  the  pre- 
vious provisions  of  the  same  title. 

Much  of  our  correspondent's  reasoning  seems,  to  us,  to  be  directed 
against  the  reasonableness  and  propriety  of  this  legislation,  rather  than 
to  its  meaning  and  intent.  And  it  will  diminish  the  force  of  one  of  his 
main  objections  to  observe  that  the  constructions  thus  placed  upon  sec- 
tion 61  does  not  necessarily  make  the  offense  of  fraudulent  voting  which 
is  declared  to  be  a  felony  (§  45),  and  the  offense  of  attempting  so  to  vote, 
which  is  made  a  misdemeanor,  punishable  in  exactly  the  same  manner. 
On  the  contrary ,  so  large  a  discretion  is  left  to  the  judge  by  section  61, 
that  he  might  inflict  only  a  fine  of  not  more  than,  say  fifty  dollars  for 
the  latter  and  smaller  offense,  and  might  punish  the  former  and  greater 
by  imprisonment  in  the  state  prison  for  a  term  of  five  years. 

On  the  whole,  while  these  clauses  of  the  penal  code  are  liable  to  the 
greatest  criticism  for  their  slipshod  form,  we  think  the  intention  of  the 
legislature  that  section  61  should  refer  to  those  provisions  of  title  IX, 
which  had  not  prescribed  any  express  punishment  for  their  violation,  is 
reasonably  certain;  and  we  are  inclined  to  adopt  the  construction  which, 
according  to  our  correspondent,  is  generally  given  to  its  language. 

J.  N.  P. 
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CIRCUIT  COURT.  DISTRICT  OF  CALIFORNIA. 
J.  M.  Gray  et  al  v.  Quicksilver  Mixing  Company. 

August  18y  1S84, 

Jurisdiction  in  District  of  Residence.— The  act  of  congress  providing  that  a  person 
(hall  not  bo  sued  in  any  district  other  than  that  in  which  he  resides,  or  shall  at  the  time  Le 
foLnd,  is  not  one  afFeciing  the  general  jurisdiction  of  the  cturt;  but  the  ijrovifeion  is  rather  in 
the  nature  of  a  personal  exemption  in  favor  of  the  defendant,  which  he  may  waive. 

Jurisdiction— FoKFiGN  CoKPoiiATioN. — Where  a  corporation  organized  under  the  laws  of 
cne  state,  and  doing  business  in  another,  files  in  the  proper  office  of  the  latti^r  btate,  a 
designation  of  a  person  lesiding  therein  in  pursuance  of  the  requirement  of  the  laws  of  said 
ptate,  upon  whom  process  may  be  served,  fuch  corporation,  so  filing  such  designation  thereby 
waives  its  right  td  i)e  exempt  from  suit  in  the  national  courts  held  in  the  district  embraring 
8/2 id  state,  under  the  provibionsof  section  1,  of  the  act  of  coneress  of  1875,  relating  to  the 
jurisdiction  of  the  United  States  courts;  and  consents  to  be  sueof  in  the  district  embracing  the 
state  where  said  designation  is  filed,  and  the  business  of  such  corporation  is  so  carried  on. 

Motion  to  quash  service  of  subpoena. 

Wm.  Matthewa,  for  motion. 
L.  D.  Laiimer,  contra. 

Sawyer,  Circuit  Judge.  The  defendant  is  a  corporation  organized 
and  existing  under  the  laws  of  New  York,  working  a  quicksilver 
mine  in  Santa  Clara  county,  California.  A  statute  of  California, 
passed  in  1872 :  stat.  Cal.,  1871-2,  826,  requires  every  corporation 
created  by  the  laws  of  any  other  state  doing  business  in  this  state,  "to 
designate  some  person  residing  in  the  county  in  which  the  principal 
place  of  business  of  said  corporation  in  this  state  is,  upon  whom 
process  may  be  served  *  *  *  and  file  such  designation  with  the 
secretary  of  state.  *  *  *  And  it  shall  be  lawful  to  serve  on  such 
l>erson  so  designated  any  process  issued  as  aforesaid,"  etc.  Foreign 
corporations  complying  with  this  provision,  enjoy  certain  specified 
iidvautages,  and  those  not  complying  are  subjected  to  certain  pre- 
scribed disabilities.  In  pursuance  of  the  provisions  of  said  statute 
of  California,  the  defendant,  on  July  18,  1872,  filed  in  the  office  of 
the  secretary  of  state  of  the  state  of  California,  a  document 
under  the  seal  of  the  corporation,  and  signed  by  its  president  and 
secretary,  whereby  **  James  B.  Randall,  who  resides  in  New  Almaden, 
Santa  Clara  County,  in  the  state  of  California,  being  the  county  in 
which  the  principal  place  of  business  of  said  company  is,  as  the 
person  upon  whom  process  issued,"  etc.,  *  *  *  «<  may  be 
served."  The  subpoena  in  this  case  was  served  in  due  form  upon 
said  James  B.  Bandall. 

It  is  claimed  on  behalf  of  defendant  that  under  the  act  of  Con- 
gress of  1875,  relating  to  the  jurisdiction  of  the  United  States 
courts,  section  1,  it  is  not  liable  to  be  sued  in  the  United  States 
circuit  court  for  the  district  of  California,  or  elsewhere  in  the  na- 
tional courts,  out  of  the  state  of  New  York.  Said  statute  provides 
that  '' no  civil  suit  shall  be  brought  before  either  of  said  coiu"ts 
against  'any  person  by  any  original  process,  or  proceeding  in  any 
other  district  than  that  whereof  ho  is  an  inhabitant,  or  in  which  he 
ahull  he  found  at  the  time  of  serving  such  process,  or  commencmg 
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such  proceeding,"  etc.  It  is  insisted  that  a  corporation,  under  tho 
decisions  of  the  United  States  supreme  court,  can  only  be  regarded 
as  an  inhabitant  of  the  state  under  whose  laws  it  derives  and  con- 
tinues its  existence,  and,  for  similar  reasons,  that  it  cannot  be  found 
ill  any  other  state,  and,  therefore,  it  is  not  liable  to  be  sued  in  any 
other  state;  and  so  it  has  been  heretofore  frequently  held  in  this  an.  I 
other  circuits,  where  there  were  no  other  facts  or  circumstances  tt) 
aflfect  the  question.  But  the  supreme  court  has  directly  held  tliat 
tbis  provision  of  the  United  States  statute  **  is  not  one  affecting  tho 
general  jurisdiction  of  the  courts.  It  is  one  rather  in  the  nature  of 
a  personal  exemption  in  favor  of  a  defendant,  and  it  is  one  which 
he  may  waive;*'  and  that  filing  a  designation  of  a  person  upon 
whom  service  may  be  made  in  another  state,  in  pursuance  of  the 
laws  of  such  state,  requiring  a  party  to  be  designated  upon  whom 
service  of  process  may  be  made,  is  a  waiver  of  its  privilege,  and 
constitutes  a  consent  to  be  sued  in  such  state.  In  ex  parte  Sthol- 
lenberger,  96  U.  S.,  377-8,  the  supremo  court  says,  upon  this  sub- 
ject: **  A  corporation  cannot  change  its  residence,  or  its  citizen- 
ship. It  can  have  its  legal  home  only  at  tho  iilace  where  it  is 
located,  by  or  under  the  authority  of  its  charter;  but  it  may,  by  its 
agents,  transact  business  anywhere,  unless  prohibited  by  its 
charter,  or  excluded  by  local  laws.  Under  such  circum- 
stances it  seems  clear  that  it  may,  for  the  purpose  of  securing 
business,  consent  to  be  "found"  away  from  home,  for  tlio 
purposes  of  a  suit,  as  to  matters  growing  out  of  its  transaction  s, 
Ihe  act  of  congress  prescribing  the  place  where  a  person  may  hj 
sued,  is  not  one  affecting  the  general  jurisdiction  of  tho  courts.  It 
is  rather  in  the  nature  of  a  personal. exemption  in  favor  of  a  defend- 
ant, and  it  is  one  which  he  may  waive.  If  the  citizenship  of  the 
parties  is  sufficient,  a  defendant  may  consent  to  be  sued  anywhere 
he  pleases,  and,  certainly,  jurisdiction  will  not  be  ousted,  because 
he  has  consented.  Here,  tno  defendant  companies  have  provided, 
that  they  can  be  found  in  a  district  other  than  that  in  which  they 
reside,  if  a  particular  mode  of  proceeding  is  adopted,  and  they  havo 
been  so  found.  In  our  opinion,  therefore,  tho  circuit  court  has 
jcirisdiction  of  the  causes,  and  should  proceed  to  hear  and  decide 
them." 

Similar  views  are  announced  in  Railroad  Company  v.  Harris,  12 
Wal.,  G5;  St.  Clair  v.  Cox,  106  U.  S.,  355-7;  N.  E.  Mut.  Life  Ins. 
Co.  V.  Woodworth,  111  U.  S.,  146.  Like  rulings  havo  been  mado 
many  times,  in  the  various  circuit  courts.  The  defendant  having 
tlesignated  a  person  upon  whom  process  may  bo  served  in  pursuance 
of  the  requirements  of  tho  statute  of  California,  it  has,  thereby  con- 
sented to  bo  sued  in  tho  district  of  Califoruia,  and  waived  tho  exemp- 
tion granted  to  it  under  the  act  of  Congress. 

Tho  service  was  upon  the  person  so  designated  by  defendant,  and 
is  in  all  respects  regular. 

The  motion  to  quash  the  service  must  be  denied,  and  it  is  so 
ordered. 
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United  States  v.  D.  C.  Benjamin. 

Augutt  18,  1884, 

Timber  ON  Mineral  Lands  IN  California.— The  provision  of  the  act  of  June  3,1873, 
(2'J  Btat.  88),  giving  permission  to  tlio  residents  of  Colorado,  Nevada,  the  territories  therein 
•  named  "and  other  mineral  districts  of  the  United  States,"  to  cut  timber  for  certain  purposes 
'  upon  the  mineral  lands  therein,  doe^  not  apply  to  Cal  f ornia.  The  subject  of  cutting  timber 
on  the  public  lands  within  such  state  is  regulated  and  restricted  by  the  act  of  the  same  date 
(20  stat.  89),  especially  applicable  to  California.  This  result  follows  whether  such  acts  are 
regarded  as  one,  or  separate  enactments. 

Demubheb  to  special  answer,  and  motion  to  strike  out  a  portion  as 
immaterial. 

8.  O.  Hilbomy  U.  S.  attorney,  for  the  plaintiff. 

Geo.  O.  Blanchard,  for  the  defendant. 

Sawyeb,  Circuit  Judge.  The  United  States  bring  this  action,  to 
recover  the  value  of  lumber  alleged  to  have  been  manufactured  from 
timber  trees  unlawfully  cut  on  the  public  lands.  The  defendant,  as 
a  justification  specially  answers,  that  the  trees  from  which  the  lum- 
ber in  question  was  manufactured,  grew  and  were  cut  in  a  "mineral 
district  of  the  United  States,"  known,  as  such,  throughout  the  state, 
and  so  recognized  by  the  customs  of  miners  and  the  decisions  of  the 
courts,  and  designated  "  The  Georgetown  Mineral  and  Mining  Dis- 
trict," being  ''in  the  mineral  belt  of  said  state  of  California,  and 
county  of  El  Dorado;"  that  defendant  was,  and  is  a  citizen  of  the 
Uniteil  States,  and  a  bona  fide  resident  of  said  **  Georgetown  Min- 
eral District,"  that  the  land  on  which  said  trees  grew  was  public 
land  of  the  TJnited  States,  mineral  in  character,  and  not  subject;  to 
entry  under  existing  laws  of  the  United  States,  except  as  mineral 
lands;  that  the  lumber  ''was  used  in  said  mineral  district  and 
adjoining  mineral  districts  of  said  county  of  El  Dorado  for  building, 
agricultural,  mining  and  other  domestic  purposes,  but  principally 
for  mining  purposes;  that  said  timber  was  felled,  removed  and  used 
for  the  said  purpose,"  '^^  *  *  "in  accordance  with  the  rules 
and  regulations  prescribed  by  the  secretary  of  the  interior,"  and 
that  Said  timber  "  was  felled  and  removed,  and  said  acts  committed, 
under  a  license  from  the  United  States,  under  and  by  virtue  of  an 
act  approved  June  3,  1878,  entitled  **  an  act  authorizing  the  citizens 
of  Colorado,  Nevada  and  other  territories  to  fell  and  remove  timber 
on  the  public  domain  for  mining,  and  domestic  purposes." 

The  act  under  which  defendant  attempts  to  justify,  provides: ' '  That 
all  citizens  of  the  United  States,  and  other  persons,  ho/txifide  residents 
of  the  state  of  Colorado,  or  Nevada,  or  either  of  the  territories  of  Xew 
Mexico,  Arizona,  Utah,  Wyoming,  Dakota  or  Montana,  and  all  other 
mineral  districts  of  the  United  States,  shall  be,  and  are  hereby,  autlior- 
ized  and  permitted  to  fell  and  remove,  for  building,  agricultoral, 
mining  or  other  domestic  purposes,  any  timber,  or  other  trees  grow- 
ing, or  being,  on  the  public  lands,  said  lands  being  mineral,  and  not 
subject  to  entry  under  existing  laws  of  the  United  States,  except  for 
mineral  entry,  in  either  of  said  states,  territories  or  districts  of  which 
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such  citizens,  or  persons  may  be  at  the  time  bona  fide  residents,  sub- 
ject to  such  rules  and  regulations  as  the  secretary  of  the  interior 
may  prescribe  for  the  protection  of  the  timber,  and  of  the  under- 
growth growing  upon  such  lands,  and  for  other  purposes." 

The  United  States  attorney  insists,  that  this  act  is  not  applicablo. 
to  the  state  of  Calif ornia,  and,  consequently,  it  can  afford  no  justifi- 
cation of  the  acts  complained  of.  The  defendant,  on  the  other  hand, 
contends,  that  the  words  "all  other  mineral  districts  of  the  United 
States,"  embraces  every  "wimngr  district,"  recognized  as  such  by  the 
customs  of  miners  of  the  locality  embracing  it,  in  whatever  state  or 
territory  it  may  be  situated.  A  similar  question  arose  in  the  circuit 
court  for  the  district  of  Oregon,  in  United  States  v.  Smith,  in  which 
Deady,  Judge,  after  a  full  and  careful  consideration  of  the  question, 
held,  that  the  act  did  not  apply  to  the  state  of  Oregon:  U.  S.  v. 
Smith,  8  Sawyer,  101.  If  it  does  not  apply  to  Oregon,  for  similar 
reasons,  it  is  mappliable  to  California. 

After  a  careful  consideration  of  the  question,  I  am  constrained  to 
concur  in  the  conclusion  reached  by  the  district  judge  of  Oregon, 
and  hold  the  provision  to  be  inapplicable  to  California. 

If  this  act  stood  alone,  the  position  taken  by  the  defendant's 
counsel  would  not  be  without  plausibility.  But,  unfortunately  for 
him,  it  does  not  stand  alone.     On  the  same  day,  another  act  was 

f)assed,  specifically  applicable  to  timber  lands  in  the  states  of  Cali- 
ornia,  Oregon,  l^vada  and  Washington  territory,  which  contains 
provisions,  wholly  inconsistent  with  the  provisions  relied  on  in  the 
act  relating  specincally  to  Colorado  and  the  territories  therein  named. 
It  does  not  appear  which  act  was,  in  fact,  first  passed,  but,  proba- 
bly, it  was  the  first  mentioned  act  relating  to  Colorado,  &c.,  as  that 
is  designated,  in  the  statutes,  as  chapter  150,  while  the  act  relating 
to  California,  4&c.,  is  numbered  chapter  151  of  the  statutes:  See  20 
Stat.,  88  and  89.  If  the  latter  act  is  to  be  treated  as  a  subsequent 
statute,  it  repeals  the  inconsistent  provisions  of  the  prior  act,  as  it 
expressly  provides,  that  *'all  acts,  and  parts  of  acts,  inconsistent 
with  the  provisions  of  this  act,  are  hereby  repealed :"  Sec.  6.  But 
the  most  favorable  view  for  the  defendant,  is,  to  regard  the  two  stat- 
utes, as  they  were  both  passed  on  the  same  day,  as  constituting  but 
one  statute,  the  former  part  of  the  act  making  specific  provisions 
for  Colorado,  and  the  other  states  and  territories  named;  and  the 
subsequent  provisions  of  the  act,  making  like  specific  provisions 
for  California,  and  the  other  state  and  territories  therein  named. 
So  viewing  the  statute,  we  must,  if  possible,  construe  all  the  pro- 
visions in  such  manner  that  every  part  can  stand  and  have  efiect. 
In  such  cases  also,  loose,  general  provisions  of  doubtful  import 
in  the  former  part  of  the  statute,  must  yield  to  subsequent  clear  and 
specific  provisions,  which  are  so  explicit  as  to  admit  of  but  one  con- 
struction. The  clause,  "all  other  mineral  districts  of  the  United 
States,"  in  the  first  named  act,  as  shown  by  Deady,  Judge,  in  the 
case  already  cited,  is  very  general  and  exceedingly  indefinite  and 
uncertain  as  to  its  application;  while  the  provisions  of  the  other  act 
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are  made  specifically  applicable  to  the  state  of  California  by  terms  so 
clear  and  explicit  as  not  to  be  open  to  any  other  construction.  The 
most  that  can  be  said  of  the  general  clause  is,  that  it  can  only  refer 
to  "all  other  mineral  districts  of  the  United  States,"  not  otherwise 
^specifically  pointed  out  by  other  provisions  of  the  act — the  two  acts 
being  regarded  as  one.  But  California  is  otherwise  specifically  ino- 
yided  for.  In  my  judgment  the  timber  upon  the  public  lands  in  llu^ 
state  of  California  is  protected  and  governed  by  the  provisions  of 
the  second  act,  made  specifically  applicable  to  California,  and  uot 
by  the  loose,  general  provision  of  the  first  act,  which  can  only  oper- 
ate upon  •*  mineral  districts,"  if  any  there  be,  not  specifically  pro- 
vided for,  by  designating  the  particular  state  or  territory  in  which 
it  is  situated  by  name. 

To  hold  otherwise,  would  be,  to  make  the  specific,  and  certain, 
yield  to  the  general,  indefinite,  and  uncertain,  which  would  be  con- 
trary to  the  well  established  canons  of  statutory  construction.  The 
second  act  expressly  provides,  **  that  after  the  passage  of  this  act, 
it  shall  be  unlawful  to  cut,  or  cause,  or  procure  to  be  cut,  or  wan- 
tonly destroy  any  timber  growing  on  arty  lands  of  the  United  States 
iu  said  stales  and  territories,"  of  which  California  is  the  first  specifi- 
cally named  in  the  act;  **  provided  that  nothing  herein  contained 
shall  prevent  any  miner,OT  agriculturist^  from  clearing  his  land  in  (he 
ordinary  working  of  his  mining  claim,  or  preparing  his  farm  for  tillage, 
or  from  taking  the  timber  necessary  to  support  his  improvements.'* 
Thus,  it  will  be  seen,  that  the  right  to  cut  timber  is  much  more 
restricted  as  applied  to  the  states  and  territory  named  m  this  act, 
than  the  right  conferred  on  the  residents  of  the  states  and  territories 
named  in  the  other  act.  •  In  this  act,  the  right  is  limited  strictly  to 
the  miner  and  agriculturist;  and  is  restricted  to  cutting  timber  on 
his  own  mining  claim,  or /a?'7?i,  .and  to  the  purpose  of  clearing  the 
land  in  the* 'ordinary  working  of  his  mining  claim,  "or  ''preparing  his 
farm  for  tillage,"  and  to  "  taking  the  timber  necessary  to  support 
his  improvements."  The  part  of  the  answer  in  question  does  not 
show  defendant  to  be  either  a  miner  or  farmer;  or  that  he  cut  the 
timber  on  his  own  mining  or  farming  claim,  or  that  he  did  it  for 
any  of  the  designated  i)urposes.  Indeed,  he  does  not  attempt  to 
bring  himself  within  the  provisions  of  this  act  relating  specifically 
to  California,  but  he  relies  wholly  on  the  other  act,  which,  specifi- 
cally, relates  to  Colorado  and  the  other  territories  and  districts 
therein  named,  in  general,  indefinite  terms  which  latter  act  is  much 
more  liberal  in  its  provisions  than  the  other. 

It  follows  that  the  facts  alleged  are  insufficient  to  constitute  a 
defense,  and  if  true,  are  wholly  immaterial. 

The  demurrer  must  be  sustained,  and  the  motion  to  strike  out 
granted,  and  it  is  so  ordered. 
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DISTRICT  COURT,  DISTRICT  OF  CALIFORNIA. 
United  States  v.  Madison. 

August  6,  18S4. 

Perjury  under  Laws  or  United  States. — To  constitute  perjury  under  the  laws  of  the 
United  St&tes,  it  must  appear  that  the  officer  administering  the  oath  was  authorized  to  admin- 
ister it  by  the  laws  of  the  United  States. 

The  Same— Ti»BER'ENrBiEa — Affidavit. —The  affidavit  re<iuired  by  section  2  of  the  act 
of  June  14,  1878,  "to  encounge  the  growth  of  timber  on  the  western  praries,"  may  bo  made 
before  the  clerk  of  any  state  court  of  record,  or  before  any  local  state  officer,  such  as  a  notary 
public  residing  in  the  district  where  the  land  is  situated,  authorized  by  the  state  law  to  adiuin- 
ister  oaths.  The  maker  of  such  affidavit,  so  taken,  if  false,  is  guilty  of  perjury  undar  the 
laws  of  the  United  States. 

• 

Demurrer  to  an  indiotment  charging  the  defendant  with  the  crime 
of  perjury  iu  falsely  swearing  to  an  affidavit  before  a  notary  public 
under  the  act  of  June  14,  1878.     The  opinion  states  the  facts. 

8.  G.  Hilborn,  U,  8.  Attorney,  and  Carroll  Cook,  Assistant  V.  8, 
Attorney,  for  the  United  States. 

W.  IV.  Morrow,  for  the  defendant. 

Hoffman,  District  Judge.  It  is  not  to  be  disputed  that  to  con- 
stitute jierjury  or  false  swearing  under  the  laws  of  the  United  States, 
it  must  appear  that  the  officer  administering  the  oath,  was  author- 
ized to  administer  it  by  the  laws  of  the  United  States  of  America  : 
U.  S.  V.  Curtis,  107  U.  S.  E.,  6n. 

The  section  of  the  revised  statutes  (§5392),  under  which  this 
indictment  is  drawn,  denounces  in  substance  a  false  oath  taken 
'*  before  a  competent  tribunal,  officer  or  person,"  etc.  The  officer, 
tribunal  or  person  here  referred  to,  is  an  officer,  tribunal  or  person 
competent  luider  tlie  laws  of  the  United  8tates^  to  administer  the  oath 
alleged  to  be  false. 

By  the  second  section  of  the  act  of  June  14th,  1878,  it  is  provided 
that' the  '  *  person  applying  for  the  benefit  of  the  act  shall  *  *  * 
make  affidavit  before  the  register,  or  the  recorder,  or  the  clerk  of 
some  court  of  record  OT  officer  authorized  to  administer  oaths  in  the 
district  where  the  land  is  situated. 

It  is  evident  that  the  courts  of  record  referred  to,  include  stiite 
courts  of  record  as  well  as  United  States  courts.  If  the  latter  alone 
had  been  intended  it  would  have  been  so  stated.  If  the  clerks  of  the 
United  States  courts  were  the  only  clerks  of  courts  of  records  inten- 
ded to  be  authorized  to  administer  the  oath,  the  expression  **  clerk 
of  some  court  of  record  "  is  singularly  inapt.  And  the  object  of  the 
act  which  is  to  encourage  the  growth  of  timber  on  the  western 
praries,  would  be,  to  a  considerable  extent,  defeated,  if  the  applicant 
is  obliged,  in  the  absence  of  the  register  and  the  recorder,  to  resort 
to  the  clerk  of  the  circuit  or  of  the  district  courts,  whose  officers 
may  be  remote  from  the  district  where  the  entry  is  to  bo  made. 

If  then,  as  I  cannot  doubt,  congress  intended  the  affidavit  to  be 
made  before  the  clerk  of  any  court  of  record,  the  same  policy  deman- 
ded that  the  ''officer  authorized  to  administer  oath  in  the  district 
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whero  the  land  is  situated, "  should  be  an  officer  so  authorized  either 
by  the  state  law  or  by  the  United  States  law. 

The  words  **in  the  district  where  the  land  is  situated,"  clearly 
point  to  a  local  officer  residing  or  exercising  his  functions  in  the  dis- 
trict, and  who  might  be  applied  to  without  unnecessary  expense  or 
inconvenience. 

If  this  be  the  true  construction  of  the  law,  it  follows  that  congress, 
by  authorizing  the  affidavit  to  be  taken  before  such  officer,  has  ren- 
dered him  *' competent"  to  administer  it  as  fully  as  the  register  or 
receiver,  and  the  affidavit,  if  false,  falls  within  the  terms  of  the  sec- 
tion under  which  the  indictment  is  drawn. 

It  is  not  denied  that  the  notary  public,  by  whom  the  oath  in  this 
case  was  administered,  was  an  officer  authorized  by  the  laws  of  this 
state  to  administer  oaths  in  the  district  where  the  land  is  situated. 


CIRCUIT  COURT,    DISTRICT  OF  OREGON. 
Hughes  v.  Dundee  Mortgage  Trust  Investment  Company. 

August  8,  1884* 

Implied  Contract. — Whenever  one  person  does  work  or  service  for  another  with  hia  con- 
sent, and  there  is  no  agreement  a  3  to  com  [sensation,  the  law  implies  a  contract  to  par  what 
the  same  is  reasonably  worth;  but  when  the  circumstance^^  of  the  case  clearly  repel  the  idea 
that  the  work  or  services  were  done  with  the  expectation  of  payment  being  either  made  or 
received,  no  such  contract  will  be  implied. 

Casr  in  Judgment. — The  plaintiff  acted  as  attorney  for  the  defendant  and  amalgamated 
cor  (Miration  !4  engaged  in  loaning  money  in  Oreg<»n  and  Washington,  under  written  instmc- 
ti(>n:4  as  to  his  duties  and  responsibilities;  it  was  his  duty  to  examine  titles  to  re:d  pn>i»ertT 
offered  as  security  for  loans,  for  which  he  was  permitte<.l  to  charge  the  borrowers  speciBc  fee*, 
he  was  aUo  to  aid  and  advise  the  corporations  generally  in  all  matters  affecting  their  interests; 
but  for  this  service  no  compensation  was  expressly  provided;  the  fees  recei.«id  from  bjrp>w- 
ers  were  no  more  than  a  reasonable  compensation  for  the  services  rendered  them;  under 
these  circumstance  the  plaintiff  acted  as  the  sole  and  general  counsel  and  adviser  of  the  cor- 
porations for  some  years  without  making  any  charge  or  rendering  any  account  of  his  services, 
or  receiving  any^  Intimation  from  the  corporations  that  they  did  not  expect  to  pay  him  for 
them;  upon  being  sued  to  recover  the  reasonable  vidueof  these  services  the  oorporstions 
claimed  that  it  was  '*  understo  d  "  that  the  plaintiff  was  to  perform  these  services  gntoitous- 
ly  or  in  consideration  of  the  fees  received  from  borrowers.  Hdd—{1).  That  the  mere  under- 
standing of  either  party  to  the  contract  was  no -part  of  it  and  did  not  bind  the  otho';  and  tliat 
there  was  nothing  in  the  circumstances  of  the  case  or  the  conduct  of  the  parties  sufficient  to 
prevent  or  rei^el  the  legal  implic«tion  of  a  promise  by  the  corporation  to  i>ay  the  pldntiif 
w^hat  his  services  were  reasonably  worth;  and,  (2).  lliat  the  x^laintiff  not  iiaving  kept  any 
account  of  his  services  and  being  unable  to  prove  any  specific  items  ought  not  to  recover  inoro 
than  a  reasonable  annual  retainer  therefor. 

Action  to  recover  for  legal  services.     The  opinion  states  the  fact 

George  H,  Williams  and  Cliarles  B.  Bellinger^  for  the  plaintiff. 
IFilliam  H.  Effinger,  for  the  defendants. 

Deady,  J.  This  cause  comes  before  the  court  on  exceptions  by 
both  parties  to  the  report  of  the  referee.  It  was  commenced  on 
February  12,  1883,  to  recover  the  sum  of  twenty -one  thousand  two 
hundred  and  fifty-five  dollars  for  professional  services  as  an  attor- 
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ney  and  counsellor  at  law.  It  was  tried  by  the  referee  upon  an 
amended  complaint,  in  which  the  sum  demanded  was  reduced  to 
nineteen  thousand  one  hundred  and  fifty-five  dollars,,  and  an 
amended  answer  and  the  replication  thereto. 

From  these,  it  appears  that  prior  to  the  commencement  of  this 
action,  the  Oregon  and  Washington  Trust  Investment  Company,  the 
Oregon  and  Washington  Mortgage  Savings  Bank,  and  the  Dundee 
Mortgage  and  Trust  Investment  Company  were  each  foreign  corpo- 
rations, formed  under  the  laws  of  Great  Britain,  ia,nd  engaged, 
among  other  things,  in  the  business  of  loaning  money  in  Oregon  and 
Washington  upon  note  and  mortgage,  with  a  principal  office  at  Dun- 
dee, Scotland,  and  a  common  local  office,  board  and  manager  at 
Portland,  Oregon;  that  the  plaintiff  was  the  attorney  for  these  cor- 
porations in  this  countiT  f or  the  periods  following:  For  the  first 
one,  from  January  1,  1876,  to  January  1,  1880,  when  it  was  amal- 
gamated with  the  latter;  for  the  second  one,  from  July  1,  1876,  to 
Jn]y  17,  1881,  when  it  was  amalgamated  with  the  latter;  and  for  the 
latter  from  January  1,  1880,  to  July  17,  1881;  that  by  the  terms  of 
his  employment  the  plaintiff  was  required  to  examine  and  pass  on 
the  title  to  any  real  property  offered  as  security  for  a  loan,  and  cer- 
tify the  result  to  the  local  manager,  and  to  prepare  and  have  prop- 
erly executed  and  recorded  all  notes  and  mortgages  taken  by  the 
corporations,  for  which  services  he  was  to  receive  a  certain  per- 
centa;}:e  on  each  loan,  to  be  paid  by  the  borrower;  and  generally  to 
aid  and  advise  in  any  matter  of  interest  to  the  corporations. 

It  is  on  account  of  services  rendered  under  this  latter  provision 
that  this  action  is  brought,  less  the  sum  of  seven  hundred  and  fifty- 
six  dollars  and  eighty  cents  for  fees  earned  in  foreclosing  two  of 
said  mortgages  for  the  defendant. 

By  the  amalgamation  of  the  two  elder  corporations  with  the  de- 
fendant, it  is  admitted  that  it  succeeded  to  tneir  rights  and  assets, 
and  became  liable  for  any  valid  claim  or  indebtedness  against  either 
of  them. 

It  is  not  alleged  in  the  complaint  that  there  was  any  express 
agreement  to  pay  a  fixed  or  any  price  for  these  general  services,  but 
only  that  they  were  rendered  at  the  request  of  the  corporations,  and 
that  their  reasonable  value  is  the  sum  sued  for.  In  reply  to  a  de- 
mand for  a  bill  of  particulars,  the  plaintiff  filed  a  statement  to  the  • 
effect  that  he  could  not  furnish  an  itemized  account;  that  he  was  the 
general  attorney  and  counsellor  of  these  corporations  during  the 
I^eriod  charged  for,  and  the  sole  legal  adviser  of  their  local  manager; 
that  he  was  consulted  almost  daily  by  said  manager  on  the  business 
and  affairs  of  the  corporation,  but  made  no  current  charge  therefor, 
expecting  to  be  paid  a  gross  sum  per  annum,  to  be  thereafter  agreed 
on  by  the  parties. 

It  is  alleged  in  the  answer  that  it  was  *'  understood  and  agreed" 
between  the  parties  that  the  plaintiff  was  not  to  receive  any  com- 
pensation for  his  services  from  any  of  these  corporations,  but  ''was 
to  render,  without  charge,  such  general  advice  as  niight  be  desired 
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by  either  of  said  corporations,"  in  consideration  of  the  fees  he 
received  from  borrowers.  The  answer  admits  the  plaintiff's  servi- 
ces in  foreclosing  the  mortgages,  ds  alleged,  and  also  the  value  of 
them,  but  avers  that  by  special  agreement  they  were  to  be  paid  out 
of  the  proceeds  of  the  sale  of  the  mortgaged  premises,  alter  the 
payment  of  the  debt  due  the  corporation,  and  that  the  defendant 
was  obliged  to  bid  in  the  property  sold  in  said  foreclosure  suits  for 
the  amount  of  the  decree,  and  is  not  able  to  sell  the  same;  and, 
therefore,  said  fees  are  not  yet  due  from  the  defendant. 

The  replication  denies  that  it  was  *'  understood  or  agreed  "  that 
the  plaintiff  should  furnish  the  general  service  he  did  for  nothing, 
or  on  account  of  the  fees  received  from  borrowers;  and  admits  the 
agreement  stated  in  the  answer  as  to  the  payment  of  the  plaintiff's 
fees  in  foreclosure  cases,  but  alleges  that  such  agreement  was  made 
upon  the  express  condition  that  the  plaintiff  was  to  have  the  fore- 
closure of  all  the  defendant's  mortgages,  which  condition  the  de- 
fendant has  failed  to  keep;  and  denies  that  the  defendant  has  not 
been  able  to  sell  said  mortgaged  premises.  On  July  17,  1831,  a 
change  was  made  in  the  mode  of  compensating  the  plaintiff,  by  which 
the  defendant  agreed  to  pay  him  for  the  examination  of  titles  at  the 
rate  of  one  and  three-eights  per  centum  on  the  amount  of  all  loans, 
including  loans  renewed,  and  to  allow  him  to  charge  borrowers  with 
expense  of  travel  incurred  in  such  examination,  whereby  his  receipts 
were  materially  increased,  and  in  consideration  of  which  he  expressly 
undertook  to  give  the  defendant  verbal  advice  about  its  affairs,  with- 
out further  charge.  But  the  defendant  soon  became  dissatisfied 
with  this  method  of  compensation,  and  the  result  was,  that  as  the 
plaintiff  would  not  perform  the  service  on  terms  less  favorable  to 
himself,  the  relation  terminated  about  the  end  of  the  year. 

The  facts  about  the  foreclosure  fees  appear  to  be  as  stated  in  the 
replication,  except  that  the  defendant  has  not  been  able  to  sell  the 
property,  and  the  referee  so  found,  and  that  the  defendant  is  there- 
fore now  liable  to  the  plaintiff  for  the  amount  of  them. 

Concerning  the  claim  for  compensation  for  general  services,  the 
only  question  arising  on  the  pleadings  is  their  value,  and  whether 
there  was  any  agreement  that  they  should  be  rendered  gratuitously 
or  in  consideration  of  the  fees  received  from  borrowers. 

Prior  to  December,  1875,  when  the  plaintiff  was  appointed  attor- 
ney for  the  Or.  &  Wash.  T.  I.  Company  he  was  in  partnership  for  a 
short  time  with  Mr.  A.  C.  Gibbs,  the  then  attorney  of  said  corpora- 
tion, and  was  familiar  with  the  fact  that  his  fees  for  abstracts, 
searches,  investigation  of  titles,  prex)aring  and  recording  mortgages, 
not  exceeding  a  certain  percentage  on  each  loan,  were  to  be  paid  by 
the  borrowers,  and  that  there  was  no  express  provisions  for  his  com- 
pensation by  the  corporation  for  any  service  he  might  render  it 
directly. 

When  the  plaintiff  became  the  attorney  of  said  corporation  he  was 
furnished  with  the  following  schedule  concerning  his  duties  and  re- 
sponsibilities: 
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A.  To  prepare  all  mortgages,  deeds,  notes,  coupons  and  other 
documents  in  connection  with  the  company's  loans,  and  to  be  respon- 
sible for  their  due  execution,  publication,  registration  and  validity; 

B.  To  be  responsible  that  all  mortgages  taken  are  a  clear  and 
indisputable  first  lien  upon  the  subjects  mortgaged,  to  grant  certifi- 
cates to  that  effect; 

C.  To  take  charge  of  and  to  conduct  such  proceeding  as  may  from 
time  to  time  be  instituted  by  the  company  or  in  which  the  com- 
pany may  be  interested,  subject  to  such  instructions  as  may  be  issued 
tbereanent; 

D.  To  advise  the  local  board  and  directors  of  any  point  of  legal 
or  other  interest  to  the  company  which  may  bo  developed  or  como 
under  his  or  their  notice  from  time  to  time  by  Idgislative  or  judicial 
action  or  otherwise; 

E.  And  generally  to  give  his  best  attention  to  all  the  matters  con- 
nected with  the  legal  department  of  the  company's  business,  and  to 
give  such  information  and  advice  as  may  from  time  to  time  be 
requested  or  occur  to  him ; 

And  was  advised  that  his  compensation  for  services  in  connection 
with  taking  security  for  loans  should  be  paid  by  the  borrowers  as  in 
the  case  of  his  preieces^r. 

On  March  3,  1875,  a  scale  of  fees,  to  be  paid  the  attorney  by  bor- 
rowers, was  fixed  in  the  Dundee  office,  m  which  the  percentage 
allowed  the  attorney  on  eight  classes  of  loans,  ranging  from  fivo 
hundred  dollars  to  four  thousand  dollars,  was  from  two  and  one- 
fourth  to  one  and  one-third  per  centum  on  the  amount  loaned;  but 
all  loans  over  the  latter  sum  paid  a  uniform  rate  of  one  per  centum. 
This  was  the  rule  when  the  plaintiff  was  employed,  but  the  local 
manager  claimed,  and  had  been  privately  permitted  to  take,  from 
this  aJlowance,  one-half  of  one  per  centum  to  aid  in  compensating 
him  for  his  services  to  the  corporation.  To  this  division  of  his  fees 
the  plaintiff  soon  demurred,  on  the  ground  that  what  was  left  for 
him  was  not  an  adequate  compensation  for  the  labor,  expense  and 
responsibility  involved  in  the  service  to  borrowers,  and  after  some 
correspondence  with  the  Dundee  office  it  was  arranged  that  the 
plaintiff  should  receive  the  whole  amount  of  the  fees  paid  by  bor- 
rowers for  services  in  and  about  the  applications  for  loans.  The 
ofBcial  resolution  on  the  subject  was  passed  on  November  23,  1S7G, 
and  is  in  these  words : 

"Attorney.  That  Mr.  Hughes,  the  company's  attorney,  be  remu- 
nerated by  fees  charged  to  borrowers  in  terms  of  scale  of  March, 
1876,  and  now  current.  The  directors  trust  that  these  rates  of  re- 
muneration which,  along  with  the  relative  appointment,  are  to  con- 
tinue during  their  pleasure,  will  be  satisfactory  to  all  concerned." 

The  referee  found:  (1)  That  there  was  no  express  contract  be- 
tween the  plaintiff  and  these  coiporations  concerning  compensation 
for  his  direct  and  general  service  to  them,  but  that  during  the  time 
of  his  emplovment  by  them,  the  directors  and  local  manager  **  un- 
derstood and  supposed"  that  the  plaintiff  was  rendering  said  sorvi- 
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ces  "in  consideration  of  the  fees"  paid  him  by  borrowers,  and  the 
fees  that  might  be  received  in  foreclosure  cases;  and  "  that  such 
was  their  contract  with  the  plaintiff,  and  their  dealings  and  commu- 
nications with  the  plaintiff  were  sufficient  to  notify  him  that  they  so 
understood  it  from  the  inception  of  the  employment:"  (2)  That 
prior  to  the  termination  of  the  employment  the  plaintiff  made  no 
charge  or  claim  for  such  services:  (3)  **That  the  compensatioQ 
received  by  the  plaintiff  in  fees  from  borrowers  was  no  more  than  a 
reasonable  compensation  for  the  services  rendered  in  direct  connec- 
tion" with  the  application  for  loans;  and  (4)  That  the  reasonable 
value  of  the  general  services  rendered  by  the  plaintiff  to  the  defend- 
ant and  amalgamated  corporations,  as  provided  in  paragraphs  4  and 
5  of  the  rules  aforesaid,  is  the  amount  stated  in  the  complaint. 

The  defense,  that  it  was  '  *  agreed"  between  the  parties  that  the 
plaintiff  should  perform  the  general  service  in  consideration  of  the 
fees  received  from  the  borrowers  for  the  particular  service,  is  not 
sustained.  The  burden  of  proof  in  this  respect  is  on  the  defendant, 
and  it  has  utterly  failed  to  prove  any  such  agreement. 

But  it  is  also  alleged  in  the  answer  that  it  was  "understood;*'  and 
tho  referee  has  found  that  the  defendant  and  the  amalgamated  com- 
panies "understood"  during  the  time  the#3  general  services  were 
being  rendered,  that  they  were  performed  gratuitously  or  in  consid- 
eration of  tho  fees  paid  by  borrowers.     But  the  understanding  a 
party  may  happen  to  have  about  any  matter  does  not  constitute  a 
contract  between  him  and  another  to  that  effect.     To  amount  to  a 
contract — aggregatio  mendiim — the  understanding  must  bo  "  mutual." 
But  even  a  '*  mutual  understanding"  is  not,  strictly  speaking,  a 
contract,  but  rather  indicates  a  common  knowledge  or  apprehension 
of  a  contract,  or  transaction.    However,  the  term  is  sometimes  used 
in  this  sense,  in  a  loose  way,  to  signify  a  contract.     In  Livingston 
v.  Ackeston,  5  Cow.,  53,  cited  by  counsel  for  tho  defendant,  Suther- 
land, J.,  speaking  for  the  court,  says:     "No  doubt  the  services  of 
tho  plaintiff,  having  been  performed  for  the  benefit  of  the  defendant, 
with  his  knowledge  and  approbation,  the  law  will  imply  a  promise 
to  pay  for  them,  unless  it  appears  that  they  (the  plaintiff  and  defen- 
dant) understood  that  no  compensation  was  to  be  made." 

Nor  is  it  material  if  tho  plaintiff,  as  found  by  the  referee,  had 
reason  to  believe  that  the  defendant  understood  that  by  the  contract 
tho  plaintiff  was  to  perform  these  general  services  without  charge, 
so  long,  at  least,  as  he  did  not  by  sufficient  word  or  deed,  cause  or 
authorize  such  understanding  or  conclusion.  The  finding  is,  there- 
fore, immaterial,  and  judgment  might  be  given,  notwithstanding  it, 
for  the  value  of  the  services  as  found  by  the  referee. 

Upon  the  findings,  then,  taken  according  to  their  legal  effect, 
these  general  services  were  furnished  these  corporations  at  their 
request,  and  for  their  benefit,  without  any  express  agreement  as  to 
the  mode  or  measure  of  compensation  therefor,  and  such,  in  my 
judgment,  is  the  decided  weight  of  the  evidence.  In  such  a  case 
the  law^  in  the  interest  of  justice  and  right,  implies  or  supplies  such 
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a  promise  or  agreemeDt  concerning  the  compensation,  as  fair  and 
Lonest  men  ought  to  have  made:  3  Black.,  443;  1  Pars.  Con.,  4; 
Ogden  V.  Saunders,  12  Wheat.,  341. 

Whenever  one  person  does  any  work  or  service  for  another  with 
bis  consent,  and  there  is  no  agreement  as  to  compensation,  the  law 
implies  a  contract  contemporaneous  with  the  doing  of  the  work  or 
service,  to  pay  what  the  same  is  reasonably  worth.  And  the  burden 
of  proof  is  upon  the  party  who  admitting  the  premise,  denies  the 
conclusion  or  undertakes  to  avoid  or  prevent  this  implication  by 
showing  that  the  work  or  service  was  performed  gratuitously,  or 
included  in  the  compensation  made  for  some  other  service  or 
thing. 

As  for  instance,  that  the  party  for  whom  the  work  or  service  is 
done  declared  at  the  time  he  would  not  pay  for  it.  For  the  law  will 
not  imply  a  promise  by  a  party  against  his  express  declaration  to 
tbc  contrary,  unless,  as  may  happen,  he  is  under  a  legal  obligation 
to  that  effect,  paramount  to  his  own  will. 

And  such ,  and  no  more,  is  the  doctrine  of  Whiting  v.  Sullivan, 
7  Mass.,  107,  cited  by  counsel  for  defendant,  in  which  it  was  held 
that  the  law  would  not  imply  a  promise  by  the  <:lefendant  to  pay  for 
the  keeping  of  a  horse  in  the  face  of  his  express  declaration  to  the 
plaintiff,  at  the  time  the  horse  was  delivered  to  him,  that  he  would 
not.  The  case  of  Central  Bridge  Corporation  v.  Abbott,  4  Cush., 
473,  is  a  good  illustration  of  the  exception  to  this  rule,  where  the 
legal  obligation  of  the  party  is  paramount  to  his  will.  The  defend- 
ant crossed  the  plaintiflfs'  bridge,  claiming  that  he  was  exempt  from 
the  payment  of  toll,  and  declaring  that  he  would  not  pay  any.  But 
the  court,  having  found  that  he  was  not  exempt,  held  the  law  implied 
a  promise  on  his  part  to  pay  the  legal  tolls,  notwithstanding  his 
declared  intention  to  the  contrary. 

The  case  of  St.  Jude's  Church  v.  Denberg,  31  Mich.,  284,  also 
cited  by  counsel  for  defendant,  stands  upon  another  well  known 
exception  to  the  rule.  There  a  vestryman  of  the  plaintiff  in 
enor  and  an  active  member  of  the  society,  voluntarily  acted  as 
sexton  for  a  time,  and  the  court  held  that  the  law  did  not  imply  a 
contract  to  pay,  because  the  circumstances  clearly  repelled  the  idea 
that  the  services  were  rendered  or  received  with  the  expectation  that 
payment  therefore  was  to  be  made  or  claimed. 

The  contract  which  the  law  implies  in  any  case  "is  co-ordinate  and 
commensurate  with  duty,"  and  never  goes  beyond  the  obligation 
supposed  to  be  understood  and  acknowledged  by  all :  1  Par.  Con.,  4. 

Ordinarily,  the  law  does  not  imply  a  contract  to  pay  for  services 
rendered  by  one  member  of  a  family  to  another — even  by  an  adult 
child  to  the  parent  with  whom  he  lives;  or  by  the  officers  of  charit- 
able or  religious  societies  to  the  society,  because  it  is  not  commonly 
understood  or  acknowledged  that  such  services,  in  the  absence  of 
express  contract  to  that  effect,  are  either  rendered  or  received  with 
the  expectation  of  payment  therefor  being  either  made  or  claimed. 
An  implied  contract  grows  out  of  the  acts  of  the  parties,  and  never 
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iDcludes  any  stipulation  or  provision,  bat  such  as  ought,  under  the 
circumstances,  to  Lave  been  made :  Ogden  v.  ISaunders,  supra. 

In  this  case  the  contract  between  the  parties  is  contained  iu  the 
document  defining  the  plaintiff's  duties,  and  delivered  to  him  on 
his  appointment.  This  instrument  was  prepared  by  the  corporation 
and  whatever  of  admission  or  uncertainty  there  is  about  it  must  be 
taken  most  strongly  against  the  defendant.  If  it  was  intended  or 
expected  that  the  general  service  to  the  corporation  should  be  com- 
pensated for  by  the  fees  received  from  borrowers,  it  was  a  simple 
and  natural  thing  to  have  said  so,  unless  it  was  apprehended  that 
such  an  arrangement  would  make  the  loans  ustirious  and  void.  And 
if  it  was  thought  lawful  and  desirable,  to  exact  from  the  plaintiff  the 
gratuitous  performances  of  these  services  as  a  condition  or  in  con- 
sideration of  giving  him  the  opportunity  to  earn  the  fees  from  bor- 
rowers, why  was  it  not  mentioned?  The  instrument  is  evidently 
prepared  with  skill  and  care,  and  while  it  expressly  and  minutely 
provides  for  the  attorney's  **  fees  against  borrowers,"  it  is  silent  as 
to  the  compensation  for  the  wide  field  of  general  service  required  to 
be  performed  by  him  for  the  corporation. 

But  significance  is  sought  to  bo  given  to  the  word  "remunerated" 
in  the  resolution  of  November  23,  1876,  in  this  connection,  and  it 
is  seriously  contended  that  this  resolution  proves  that  the  contract 
was  that  the  **  fees  charged  to  borrowers  "  were  to  remanei^ate  the 
plaintiff  for  his  services  to  the  corporation,  as  well  as  the  borrowers. 
Abstracted  from  its  surroundings  and  read  without  reference  to  the 
circumstances  that  led  to  its  adoption,  it  may  be  admitted  that  this 
resolution  is  susceptible  of  this  construction.  But  when  it  is  con- 
sidered that  it  would  make  the  loans  of  the  corporation  liable  to  be 
pronounced  usurious,  it  ought  not  to  be  adopted  unless  for  peremp- 
tory reasons. 

But  when  it  is  also  remembered  that  this  resolution  is  simply  the 
result  of  a  negotiation  or  correspondence  between  the  plaintiff  and 
the  corporation,  in  which  the  former  reasonably  and  justly  claimed 
that  he  ought  not  to  be  required  to  divide  his  fees  from  borrowers 
with  the  local  manager  of  the  latter,  but  that  lie  ought  to  be  allowed 
to  retain  the  whole  of  them,  according  to  the  terms  of  his  appoint- 
ment, and  for  the  further  reason  that  they  were  not  a  lucrative  com- 
pensation for  the  services  at  best,  there  is  no  ground  whatever  for 
such  construction. 

Let  us  next  consider  what,  if  anything,  there  is  in  the  circum- 
stances of  the  case  and  the  conduct  of  the  parties  to  the  contract  to 
repel  the  conclusion  and  prevent  the  implication  that  the  general 
service  was  performed  and  received  with  the  expectation  that  it 
would  be  paid  for  according  to  its  value,  in  addition  to  the  fees 
received  from  the  borrowers. 

If  the  fees  received  from  borrowers  were  very  lucrative  and  much 
beyond  the  real  value  of  the  services  rendered  to  them,  this  would 
be  a  fact,  more  or  less  material,  according  to  the  circumstances, 
tending  to  show  that  they  were  really  intended  and  understood  by 
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the  parties  as  a  compensation  for  general  services  as  well.  And 
however  immoral  or  unjust  such  a  transaction  might  be  considered, 
as  against  the  borrowers,  probably  the  plaintiff  ought  not  to  be  heard 
to  impugn  it.  If  these  general  services  were  also  of  a  trivial  or  mere 
routine  character  and  compiiratively  of  infrequent  occurrence,  this 
would  enhance  the  probability  that  they  were  covered  by  the  fees 
allowed  to  be  taken  from  borrowers. 

But  the  exact  contrary  is  the  fact;  so  far  at  least  as  the  fees  to 
borrowers  are  concerned. 

During  the  first  year  the  Oregon  and  Washington  Trust  Improve- 
ment Company,  according  to  the  testimony  of  the  local  manager, 
loaned  about  three  hundred  thousand  dollars,  and  one  ]j;par  its  loans 
reached  about  five  hundred  thousand  dollars.  The  defendant's  loans 
did  not  exceed  one  hundred  thousand  dollars,  but  it  was  also  doing 
a  savings  bank  business,  and  purchased  state  and  county  warrants. 
First  and  last,  these  corporations  have  loaned  in  Oregon  and  Wash- 
ington about  four  millions,  and  had  out  therein  at  one  time^  as  much 
as  one  million  seven  hundred  thousand  dollars.  During  this  period 
they  declared  annual  dividends  of  from  six  to  ten  per  centum  on 
their  capital  stock,  and  made  from  ten  to  twenty-one  per  centum  of 
profits  thereon. 

The  plaintiff's  compensation  for  preparing  or  procuring  abstracts, 
examining  titles,  making  notes  and  mortgages  and  procuring  them 
to  be  recorded,  in  connection  with  these  loans,  varying  in  amount 
from  five  hundred  dollars  upward,  was  less  than  an  average  of  one  and 
one-half  per  centum  on  the  amount  loaned.  And  in  addition  to  the 
ordinary  lesponsibility  of  an  attorney,  he  absolutely  guaranteed  that 
in  each  case  the  title  was  good  and  the  corporation  got  a  first  lien. 
During  this  period  of  nearly  six  years  his  gross  income  from  this 
source  did  not  reach  thiity  thousand  dollars,  and  the  expenses  of  the 
business  were  quite  half  of  that.  The  plaintiff  has  exhibited  a  de- 
tailed statement  of  the  loans  made  and  tno  fees  received  by  him  dur- 
ing the  last  year  of  his  employment,  which  he  says  was  the  best  one. 
The  amount  loaned  is  six  hundred  and  seven  thousand  two  hundred 
dollars,  divided  among  three  hundred  and  twenty-six  loans,  and  his 
percentage  is  six  thousand  nine  hundred  and  twenty-five  dollars  and 
fifty-five  centg,  or  one  and  fourteen-one-hundredths  per  centum  of 
that  amount. 

There  is  nothing  in  these  facts  calculated  in  the  least  degree  to 
repel  th^ implication  that  the  corporation  i)romises  to  pay  the  plain- 
tin  specifically,  for  his  general  services  to  them,  whatever  they  were 
worth.  The  compensation  received  from  the  borrowers,  so  far  from 
being  lucrative,  was  very  moderate.  I  am  quite  certain  that  the 
ordinary  charge  for  this  service,  by  a  reputable  attorney,  without 
even  the  special  guarantee,  would  have  been  not  less  than  two  per 
centam. 

But  it  must  be  admitted  that  the  condnct  of  the  parties  concern- 
ing the  compensation  of  these  general  services  is  not  distinguished 
for  openness  or  candor.     For  nearly  six  years  the  corporations  de- 
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manded  and  received  these  services,  and  the  plaintiff  furnished 
them,  without  a  word  or  intimation  on  either  side,  that  they  were  or 
were  not  to  be  paid  for.  And  the  plaintiff  now  frankly  admits  that 
%vhile  he  always  intended  to  claim  a  specific  compensation  for  servi- 
ces, he  did  not  do  so  while  the  employment  lasted,  for  fear  he 
would  have  trouble  with  the  corporations  about  the  amount  of  it,  at 
least,  and  probably  lose  their  business;  and  that  in  the  absence  of 
express  provision  in  the  contract  concerning  such  compensation,  he 
had  a  right  to  rely  upon  tlie  promise  to  pay  which  the  law  would 
imply  and  to  claim  the  benefit  of  it  whenever  it  best  suited  his 
interest  or  convenience,  and  within  such  time  as  the  law  would 
permit.  .... 

But  his  conduct  in  this  particular  is  more  than  balanced  by  that 
of  the  corporations.  From  time  to  time  they  requested  and  re- 
ceived these  services  from  the  plaintiff,  well  knowing  that  they  had 
made  no  express  provision  concerning  his  compensation  therefor, 
and  never  intimated  to  him  that  they  did  not  intend  to  pay  for  them, 
or  that  they  should  claim  that  he  ought  to  furnish  them  gratui- 
tously, in  consideration  of  the  fees  he  was  allowed  to  take  from  bor- 
rowers. There  is  nothing,  then,  in  the  circumstances  of  the  case 
or  the  conduct  of  the  parties  while  acting  under  the  contract,  that 
will  repel  or  prevent  the  convenient  and  just  implication  by  the  law 
of  a  promise  by  the  corporations  to  pav  the  reasonable  value  of 
these  services.  They  are  furnished  at  tneir  request  and  received 
without  any  indication  that  they  did  not  intend  to  pay  for  them. 
Tho  fees  received  from  the  borrowers  were  but  a  moderate  compen- 
sation for  the  services  rendered  them,  and  it  is  not  reasonable  to 
sui)pose  that  they  were  taken  and  received  by  the  plaintiff  in  satis- 
faction of  the  services  rendered  the  corporations  also. 

Tho  referee  has  found  that  these  services  are  reasonably  worth 
tho  sum  stated  in  the  complaint. 

But  I  cannot  agree  with  this  conclusion  for  several  reasons.  The 
plaintiff  kept  no  account  of  these  services,  and  is,  therefore,  unable 
to  give  a  detailed  statement  of  them.  The  burden  of  proofs  is  on 
him  to  show  in  what  the  services  consisted  and  their  value.  They  may 
have  been  worth  two  thousand  five  hundred  dollars  a  year,  but  the 
court  cannot  assume  that  they  were,  without  the  direct  proof  of  one 
specific  item.  Tho  failure  to  keep  an  account  of  these  services  is 
tho  fault  of  the  plaintiff,  and  ho  must  suffer  for  it,  if  anyone. 

From  the  evidence  it  may  bo  inferred  that  the  plaintiff  was  freely 
plied  with  verbal  and,  perhaps,  trivial  questions  by  the  local  man- 
ager; but  he  does  not  appear  to  have  drafted  any  agreements  or  fur- 
nished any  written  opinions.  It  also  appears  that  at  some  time  he 
was  consulted  about  some  scheme  to  escape  local  taxation;  that  he 
went  before  the  county  courts  to  get  tho  defendant's  assessment 
changed  or  reduced;  and  that  he  attended  tho  biennial  sessions  of 
tho  legislature  when  tho  corporations  were  theratenecl  with  hostile 
legislation.  But  no  specific  service  of  even  this  kind  is  mentioned 
or  shown.     Under  the  circumstances,  the  only  measure  of  compeu- 
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sation  which  I  think  can  be  safely  adopted,  is  to  allow  the  plaintif- 
an  annual  sum  as  a  retainer.  And  m  so  doing,  I  must  considei 
these  three  corporations  as  constituting  one  continuous  client  from 
January  1,  1876,  to  July  17,  1881 — which,  for  convenience,  may  be 
considered  five  years  and  seven  and  a  half  months.  And,  in  fact, 
this  is  the  way  the  plaintiff  treated  them,  and  he  so  testified. 

This  retainer,  in  my  judgment,  should  not  exceed  one  thousand 
two  hundred  dollars  a  year,  or  six  thousand  seven  hundred  and  fifty 
dollars  for  the  whole  period.  Add  to  this  the  two  foreclosure  fees 
of  seven  hundred  and  fifty-six  dollara  and  eightj  cents,  and  we  have 
the  sum  of  seven  thousand  five  hundred  and  six  dollars  and  eighty 
cents,  which  the  plaintiff  is  entitled  to  recover,  with  legal  interest — 
nine  hundred  dollars  and  eighty-one  cents — ^from  the  commencement 
of  the  action,  or  the  period  of  one  year  and  six  months,  making  in 
all  the  sum  of  eight  thousand  four  nundred  and  seven  dollars  and 
sixty-one  cents. 

The  findings  of  the  referee  are  set  aside,  and  findings  by  the  court 
in  accordance  with  this  opinion  will  be  filed  in  their  stead. 


SUPREME  COURT  OF    OREGON. 
State  v.  Bovee. 

Filed  1S84. 

Appeals  in  Crimtnal  Cases— Enlargement  of  Time  to  File  Transcript.— The  pro- 
visions of  section  531  of  the  civil  code  do  not  affect  appeals  in  criminal  cases. 

The  S.iHE. — Appeals  in  such  cases,  taken  under  chapter  22  of  the  criminal  code,  during  a 
term  of  the  supreme  court,  may,  in  its  diiicretion,  be  heard  and  determined  at  the  same 
time. 

The  Same. — Any  order  enlarging  the  time  within  which  the  clerk  of  the  circuit  court  must 
prepare  and  transmit  the  transcript  on  appeal,  in  a  criminal  case  to  the  supreme  court,  mu:it 
bo  made  by  the  coturt,  or  judge  thereof,  where  the  notice  of  apiieal  is  filed. 

Motion  by  the  appellant,  Bovee,  for  an  enlargement  of  time  within 
which  to  file  the  transcript  on  appeal. 

N.  B,  Humphrey^  for  the  appellant. 

By  the  Coubt.  1st.  That  the  provisions  of  section  531  of  the  civil 
code  do  not  affect  appeals  in  criminal  cases. 

2d.  Thp^t  an  appeal  in  a  criminal  action  taken  in  compliance  with 
the  requirements  of  chapter  22  of  the  criminal  code,  during  a  terra 
of  the  supreme  court,  may,  in  its  discretion,  be  heard  and  deter- 
mined at  the  same  term. 

3d.  Any  order  enlarging  the  time  within  which  the  clerk  of  the 
circuit  court  must  prepare  and  transmit  the  transcript  on  an  appeal, 
in  a  criminal  action,  to  the  supreme  court,  must  be  made  by  the 
court,  or  judge  thereof,  where  the  notice  of  appeal  is  filed. 

Motion  denied. 
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Hathaway  v.  Meads  et  al. 

Filed  1S84. 

Promissory  Note— Interest  upon^  Interest. — A  promissory  note,  given  for  the  payme&fc 
of  interest  upon  interest,  which  hacl  previously  become  due,  is  valid. 

Appeal  from  Benton  county.    The  opinion  states  the  facts. 

I.  A.  Cheivoweth,  for  the  appellant. 
J.  W,  liet/hurn,  for  the  respondent. 

By  the  Court.  Lord,  J.  In  Wilcox  v.  Howland,  23  Pick.,  169, 
it  >vas  decided  that  a  promissory  note  given  for  the  payment  of 
interest  upon  interest,  which  had  previously  become  due,  was  valid. 
That  is  this  case.  The  claim  to  interest  upon  interest  seems  to  be 
regarded  by  the  authorities,  as  so  far  an  equitable  one,  that  a  note 
given  for  the  payment  of  it  will  be  sustained  and  enforced,  as 
founded  upon  a  sufficient  consideration:  Camp  v.  Bates,  11  Conn., 
488;  Rose  v.  Bridgford,  17  Conn.,  246;  Meeker  v.  Hill,  23  Id,  577; 
Moury  v.  Bishop,  5  Paige,  98;  Forbes  v.  Canfield,  Ham.,  (Ohio)  17. 
So  too,  a  security  for  interest  upon  interest,  given  after  it  has  accu- 
mulated, in  the  absence  of  any  prior  undertaking  to  pay  it,  is  valid, 
and  supported  by  a  good  consideration.  The  interest  upon  interest 
is  but  the  usual  equivalent  for  the  non-payment  of  the  interest  at 
the  time  agreed  upon,  and  an  agreement  in  writing  to  pay  the  inter- 
est on  the  arrears  of  interest  only  secures  to  the  creditor  a  remune- 
ration for  that  which  he  has  lost:  Allen,  J.,  in  Stewart  v.  Petree,  55 
N.  Y.,  623,  and  authorities  cited;  see  also  Knowlton  v.  Sewall,  10 
Allen,  34. 

The  judgment  must  be  reversed. 


Burt  v.  Ambrose. 

FiUd  1SS4, 

Appeal  from  Coujttt  Court— Costs  and  Disbursement^.— The  circuit  court,  in  an 
action  to  recover  the  posRession  of  personal  pro])orty,  api)eak'<l  from  the  county  court,  has 
no  |K»wer  to  award  to  th«  Kuccessful  plaintiff  all  his  costs  and  disbursements  incunvd  in  both 
courts.  In  Buch  appeals  the  allowance  of  costs  and  dislnirscmenta  is  discretionary  with  the 
circuit  c(mrt  when  a  new  trial  is  ordered,  or  the  judgment  api)ealed  from  modified.  The 
nature  of  the  judg^iuent  in  the  appellate  court  detcruiines  th«j  amount  of  the  c*>sts  and  dij- 
burKeincntrt  to  bo  allowed  on  acruvint  of  the  proceedinj^  in  the  lower  court.  If  the  juil::- 
ment  is  such  a«  would,  had  it  been  recovered  in  the  court  below,  have  entitled  the  prevail- 
int,'  party  to  costs  and  disbui-sements  there,  its  recovery  in  the  circuit  court  on  ai>i*cal  has 
the  same  effect. 

ArrEAL  from  a  judgment  of  the  circuit  court  for  Douglas  county. 
The  opinion  states  the  facts. 

JVlllis  (6  Joves,  for  the  appellant. 
Uirman  &  Ball,  for  the  respondent. 

By  the  Court,  Watson,  C.  J.  Respondent  begun  this  action  in 
the  county  court  of  Douglas  county,  to  recover  possession  of  certain 
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]iersonal  property  of  the  alleged  value  of  twenty-five  dollars,  and 
fur  twenty-five  dollars  damages  for  its  detention.  He  obtained  judg- 
ment for  the  property,  which  the  jury  found  to  be  of  the  value  of 
fifteen  dollars,  but  no  damages.  Tne  appellant  carried  the  case 
into  the  circuit  court  by  appeal,  where  another  trial  was  had  with 
the  sanae  result,  except  that  the  value  of  the  property  was  found  to 
be  twenty  dollars.  Judgment  was  thereupon  rendered  for  the 
respondent  for  the  possession  of  the  property,  and  in  the  alterna- 
tive for  twenty  dollars,  its  value  as  found  by  the  jury,  and  for  his 
costs  and  disbursements  in  both  courts,  taxed  at  two  hundred  and 
twenty-eight  dollars  and  sixty-five  cents.  The  appeal  is  from  this 
judgment. 

It  is  claimed  on  behalf  of  the  appellant  here,  that  it  was  error  in  the 
circuit  court  to  award  to  the  respondent  all  the  costs  and  disburse- 
ments incurred  by  him  in  the  action  as  it  did  by  its  judgment,  from 
Avhich  the  appeal  has  been  taken.  KespondenVs  counsel  insist  that 
this  question  does  not  properly  arise  upon  the  record  of  the  case 
now  before  this  court,  and  that  such  a  question  should  be  brought 
here  only  by  appeal  from  the  determination  of  the  circuit  court  set- 
tling the  amount  of  costs  and  disbursements  allowable,  in  the  action 
of  the  statutory  proceeding  to  tax  the  same.  But  this  is  evidently  u 
misapprehension  as  to  the  nature  of  the  question  involved  here,  and 
of  the  character  of  the  proceeding  to  tax  costs  and  disbursements. 
The  appellant  does  not  complain  that  the  taxation  of  costs  and  dis- 
bursements was  excessive  or  erroneous  in  any  respect.  On  the  con- 
trary, his  position  before  this  court  implies  the  entire  accuracy  and 
correctness  of  every  step  in  that  proceeding.  His  objection  is  to 
the  terms  of  the  judgment  itself,  by  which  all  taxable  costs  and  dis- 
bursements are  awarded  to  the  respondent,  and  thus  taxation  in 
favor  of  the  latter  warranted  and  required.  The  taxing  officer  has 
only  followed  the  terms  of  the  judgment,  as  it  was  his  duty  to  do, 
and  the  error  complained  of,  if  any  exists,  is  in  the  judgment  itself, 
and  not  in  the  taxation  of  the  costs  and  disbursements.  The  only 
purpose  the  taxation  can  subserve  in  this  case,  if  there  is  error  in 
the  judgment,  as  claimed  by  the  appellant,  will  be  to  show  its  inju- 
rious character.  Upon  the  abstract  question  as  to  whether  such 
does  exist,  it  can  have  no  bearing  whatever.  The  real  and  only 
material  question  is  whether  or  not  the  circuit  court  erred  in  deter- 
mining by  its  judgment  that  the  respondent  was  entitled  to  recover 
**  all  his  costs  and  disbursements  from  the  appellant,  in  addition  to 
the  property  which  he  was  found  entitled  to  by  the  verdict  of  the 
jury." 

Our  statute  does  not  expressly  declare  that  the  measure  of  costs 
and  disbursement  on  appeal  to  the  circuit  court  shall  be,  while  it 
does  recognize,  rather  than  enact  directly,  that  costs  and  disburse- 
ments are  recoverable  on  such  appeal :  Civil  Code,  subds.  2  and  'i, 
sees.  542  and  543.  A  reference  to  the  various  provisions  upon  the 
subject  of  costs  and  disbursements  in  civil  actions  begun  in  the 
several  courts  of  the  state,  clearly  reveals  a  policy  on  the  part  of  the 
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law-making  power,  to  discourage  the  bringing  of  actions  belonging 
to  certain  classes,  generally  involving  small  amounts  of  money,  or 

Personal  property  of  little  value,  in  the  circuit  or  county  courts,  by 
enying,  in  some  cases,  the  plaintiff's  right  to  recover  costs  and 
disbursements  altogether — although  the  prevailing  party — and  even 
allowing  them  to  the  defendant;  and,  in  others,  by  limiting  the 
amount  to  be  allowed  the  plaintiff  to  the  amount  of  judgment  recov- 
ered by  him,  or  value  of  property  involved,  together  with  the  dam- 
ages for  its  detention  as  established  on  the  trial;  while  conferring 
the  most  ample  jurisdiction  over  such  cases  upon  the  justices'  conrts, 
and  providing  for  the  allowance  of  disbursements  to  the  prevailing 
party  in  actions  commenced  therein,  *'  in  all  cases:"  Sec.  539  Code 
of  Civil  Procedure,  Sess.  Laws,  1874,  p.  63.  The  inducements  io 
the  adoption  of  such  a  policy  are  quite  evident.  Public  advantage 
as  well  as  private  convenience  required  it;  and  it  is  the  duty  of  the 
courts  to  construe  the  various  provisions  of  the  statutes  on  the  sub- 
ject, as  to  give  effect  to  the  legislative  intent,  rather  than  to  defeat 
it,  where  the  language  will  permit,  without  violating  any  of  the  estab- 
lished maxims  of  statutory  construction. 

As  we  have  pointed  out,  **  costs,"  on  appeal  to  the  circuit  court, 
are  recognized  by  the  statute :  Sec.  542,  subs.  2  and  3,  supra.  This 
is  equivalent  to  an  express  enactment  for  their  allowance.  The  pro- 
visions of  section  539  have  always  been  understood  and  construed 
to  apply  to  the  allowance  of  costs  and  disbursements  in  the  circuit 
and  county  courts  only.  The  question  here  is  whether  such  provi- 
sions also  furnish  the  rule  of  allowance  in  the  circuit  court,  on  ap- 
peal from  the  county  court.  That  they  do  not  on  appeals  from  the 
justices'  court  has  already  been  decided:  Nurse  v.  Justice,  6  Oregon, 
75.  This  last  decision  is  clearly  consistent  with  the  legislative  policy 
before  mentioned.  The  action  involving  less  than  fifty  dollars  was 
begun  in  the  justices'  court,  where  the  law  designed  it  should  bo 
brought.  Nurse  recovered  judgment  for  twenty-one  dollars,  and  Jus- 
tice apjiealed  to  the  circuit  court,  where  tne  same  judgment  was 
rendered  in  Nurse's  favor.  The  statute  gave  the  right  of  appeal, 
and  a  new  trial  in  the  circuit  court.  Even  if  Nurse  had  taken  the 
appeal,  it  would  not  have  been  inconsistent,  in  any  degree,  with  the 
legislative  policy  on  the  subject  of  litigation  in  that  court.  That 
policy  only  aims  to  prevent  such  litigation  in  the  circuit  and  county 
courts,  by  discouraging  its  commencement  there.  But  the  necessity 
for  a  right  of  appeal  in  such  cases  from  the  justices'  court  to  the 
circuit  court  is  fully  recognized  and  preserved  by  positive  enact- 
ment. 

And  the  only  restriction  on  thp  privil'^ge  of  appealing  is  to  be 
found  in  the  last  clause  of  subdivision  3  of  section  542,  which  makes 
the  allowance  of  costs  and  disbursements  discretionary  with  the 
circuit  court,  when  a  new  trial  is  ordered,  or  the  judgment  appealed 
from  modified.  That  this  discretionary  power  was  given  the  circuit 
courts  in  such  cases,  to  discourage  and  prevent  the  taking  of  unnec- 
essary or  frivolous  appeals,  cannot  be  doubted;  while  the  wisdom 
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and  justice  of  such  a  provision  must  be  apparent  to  every  body.  It 
is  not  every  case  where  a  new  trial  is  ordered,  or  the  judgment  or 
decision  appealed  from  modified  in  some  slight  or  substantial  par- 
ticular that  the  party  obtaining  such  new  trial  or  modification  on 
the  appeal  is  to  be  allowed  his  costs  and  disbursements;  but  ample 
power  to  make  such  disposition  of  the  same  as  substantial  justice 
between  the  parties  may  acquire,  in  the  particular  case,  is  conferred 
upon  tbe  circuit  court,  to  be  exercised  according  to  its  sound  dis- 
cretion. And  the  same  rule  applies,  in  similar  cases  appealed  from 
the  county  court — ^the  provisions  in  the  clause  under  examination 
plainly  applying  to  all  appeals  to  the  circuit  court  But  if  the  legis- 
lation before  noticed  is  to  govern  in  construing  the  provisions  of 
statute  relating  to  the  allowance  of  costs  and  disbursements  on 
appeal  from  the  county  court,  obviously  the  measure  of  allowance 
on  the  appeal  in  the  circuit  court  should  be  held  to  be  the  same  as 
it  would  nave  been  upon  a  final  settlement  and  determination  of  the 
litigation  in  the  county  court.  In  other  words,  the  plaintiff  in  such 
a  case  as  the  one  now  before  the  court,  in  electing  to  pursue  the 
limited  remedy  which  the  law  offered  him  in  the  county  court  in  the 
first  instance,  took  it  subject  to  all  the  conditions  and  limitations  as 
to  costs  and  disbursements  which  the  law  imposed,  on  account  of 
the  commencement  of  the  action  in  that  court.  Those  conditions 
and  limitations  affected  his  remedy  as  a  consequence  of  having 
begun  his  action  in  the  county  court,  and  in  conformity  with  the 
policy  of  the  law  which  imposed  them  to  prevent  such  action  from 
Deing  brought  in  that  court,  must  be  held  to  have  continued  to  mark 
and  modify  the  remedy  on  appeal  to  the  circuit  court.  A  different 
construction  would  tend  to  defeat  rather  than  to  uphold  such  a 
policj^  To  hold  that  the  plaintiff,  in  this  class  of  cases,  when  suc- 
cessful on  appeal  from  the  county  to  the  circuit  court,  is  entitled  to 
full  costs  and  disbursements,  would  not  only  encourage  the  com- 
mencement of  such  actions  as  the  present  in  the  county  court,  but 
also  stimulate  the  taking  of  appeals  from  the  determinations  there  to 
the  circuit  court,  in  direct  conflict  witli  the  policy  and  spirit. 

And  if  there  were  no  such  policy  as  we  nave  supposed  to  exist, 
it  would  still  appear  as  a  most  strange  inconsistency  in  legislation, 
to  provide  the  plaintiff  only  a  partial  remedy  in  the  court  of  first 
instance,  but  a  full  remedy  on  appeal,  where  the  proceeding  in  the 
appellate  court  is  simply  a  trial  de  novo:  Forbes  v.  Bethel,  28  Me., 
.204;  Geese  v.  Sweet,  2  Neb.,  76;  Bay  v.  Mason,  6/cZ.,  101.  Even 
if  this  case  came  under  subdivision  3  of  section  542,  so  as  to  make 
the  allowance  of  costs  and  disbursements  discretionary  with  the 
circuit  court,  as  claimed  by  counsel  for  respondent,  the  statutory 
limitation  as  to  amount  must  govern.  The  court  could  only  deter- 
mine to  which  party  costs  and  disbursements  should  be  allowed — 
the  measure  of  such  allowance  being  fixed  by  law:  Jackman's  will, 
second  appeal, 23  Wis.,  143.  But  the  prevailing  party,  on  the  ap- 
peal, where  he  is  entitled  to  any  costs  and  disbursements  at  all,  is 
also,  entitled  to  recover  his  costs  and  disbursements  in  the  lower 
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court,  accordiDg  to  the  measure  provided  by  law :  Hartwell  v.  Harris, 
36  N.  H.,  430;  Davis  v.  Clark,  39  Id.,  62;  Moore  v.  Thompson,  34 
Me.,  207. 

The  nature  of  his  judgment,  in  the  appellate  court,  furnishes  the 
rule  as  to  the  amount  of  costs  and  disbursements  to  be  alloived  on 
account  of  the  proceeding  in  the  lower  court.  If  it  is  such  a  judg- 
ment as  it  would,  had  it  been  recovered  in  the  court  below,  have 
entitled  the  prevailing  party  to  costs  and  disbursements  there,  its 
recovery  in  the  circuit  court  on  appeal  has  the  same  eflfect:  See 
cases  last  cited.  It  follows  that  the  respondent  was  only  entitled  to 
an  allowance  of  twenty  dollars  in  the  county,  and  a  like  sum  in  the 
circuit  court  as  costs  and  disbursements,  and  that  the' judgment  of 
the  latter  court  must  be  modified  accordingly,  with  costs  on  appeal 
to  appellant. 
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FUed  1SS4, 

Action  to  Quiet  Tetle— Execution— J cdgment— Injunction.— The  legal  owner  in  the 
actual  po^isession  of  real  property  can  maintain  an  action  to  quiet  his  title  under  sectiim  5o0 
of  thu  code  ()f  civil  procedure,  as  against  one  asserting  an  adverse  claim  thereto  under  an 
execution  issued  on  a  judgment  against  a  third  person.  In  such  action  the  court  may  per- 
petually enjoin  the  sale  of  the  real  property  under  the  execution,  but  cannot  declare  the  judlg* 
mefit  a  nullity. 

Appeal  from  Polk  county.     The  opinion  states  the  facts. 

W.  H,  Holmes,  for  the  appellants. 
Ball/  and  BiUler,  for  the  respondents. 

By  the  Court,  Watson,  C.  J.  The  respondents  brought  this 
suit  to  quiet  their  title  to  certain  real  property  situated  in  Polk 
county.  They  allege  both  title  and  possession  in  themselves;  and 
that  IJeeler,  for  whom  Sears  was  substituted,  procured  an  execution 
to  bo  issued  upon  a  judgment  recovered  by  him  against  David  and 
Ellen  Eoher,  m  the  circuit  court  of  said  county  on  December  6, 
1881,  and  caused  the  appellant  Holman,  sheriff  of  said  county,  to 
levy  on  said  property,  the  same  having  been  previously  attached  in 
the  action  in  which  said  judgment  was  rendered,  and  ordered  sold, 
and  to  advertise  the  same  for  sale,  and  unless  restrained  said  prop- 
erty will  be  sold  according  to  such  advertisement.  They  also  allege 
that  Ellen  Koher,  one  of  the  parties  against  whom  said  judgment 
was  taken,  was  deceased  at  the  time  the  action  was  commenced  in 
which  said  judgment  was  obtained,  and  that  David  Koher,  the  other 
party  against  whom  the  judgment  was  taken,  was  a  non-resident 
and  not  within  the  state,  and  had  no  property  therein  when  said 
action  was  begun,  and  when  said  judgment  was  obtained,  and  that 
tbo  court  rendering  the  same  had  no  jurisdiction  over  said  parties. 
The  prayer  is  that  the  judgment  against  David  and  Ella  Eohor  be 
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declared  null  and  void;  that  the  sale  of  the  property  on  said  execu- 
tion be  perpetually  enjoined,  and  for  general  relief. 

The  appellants  filed  a  general  demurrer  to  the  complaint,  which 
being  overruled,  they  refused  to  answer  over,  and  a  decree  was  ren- 
dered against  them  as  prayed  for  in  the  complaint.  The  appeal  is 
from  this  decree.  It  is  needless  to  consider  the  allegation  in  the 
complaint  designed  to  show  want  of  jurisdiction  in  the  court  at  the 
time  the  judgment  against  David  and  Ellen  Eoher  was  rendered. 
There  is  nothing  in  the  complaint  to  show  any  connection  between 
either  David  or  Ellen  Boher,  and  the  title  and  possession  of  the 
respondents.  Whether  that  judgment  should  be  held  valid  or  void, 
cannot,  upon  such  a  state  of  facts,  make  the  least  possible  differ- 
ence to  them. 

The  judgment  itself  cannot  be  considered  as  a  cloud  on  their  title, 
in  any  view,  since  it  does  not  appear  that  their  title  is  derived  from 
or  through  either  of  the  defendants  therein.  The  case  made  by  the 
complaint  is  that  of  an  owner  of  the  legal  title,  and  in  actual  pos- 
session of  real  property,  seeking  in  equity  to  enjoin  a  sale  tJiereof, 
on  an  execution  against  the  property  of  a  third  party.  The  suit 
could  not  be  msuntained  at  common  law,  but  is  well  brought  under 
section  500  of  the  code  of  civil  procedure.  The  sale  and  sheriffs' 
deed  to  the  purchaser  would  not  constitute  a  technical  '*  cloud  on 
title,''  as  the  term  is  understood  in  general  equity  jurisprudence, 
and  which  is  essential  to  the  equitable  jurisdiction,  independently 
of  statutory  provisions;  but  it  would  be  calculated  to  create  doubt 
and  uncertainty  in  respect  to  the  title  of  the  true  owners,  or  might 
operate  injuriously  to  their  enjoyment  of  or  beneficial  dominion  over 
the  property. 

The  persistent  attempt  on  the  part  of  the  appellants  to  have  the 
property  sold  in  this  manner,'  when  it  is  apparent  such  consequences 
must  result,  constitutes  an  '^ adverse  claim"  to  the  real  property 
within  the  meaning  of  the  statutes:    Mason  v.  Ayers,  23  Wis.,  612. 

We  think,  therefore,  the  court  below  did  not  err  in  overruling  the 
demurrer.  The  decree  perpetually  enjoining  the  sale  of  the  prop- 
erty under  the  judgment  against  David  and  EUeu  Koher  was  also 
correct,  but  we  do  not  think  the  court  had  jurisdiction  in  this  suit  to 
declare  the  judgment  a  nullity. 

So  much  of  the  decree  must  therefore  be  vacated.  The  decree  of 
perpetual  injunction  is  sustained.  And'  the  decreei  as  thus  modi- 
nedi  will  be  affirmed  with  costs* 
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Peyser  v.  Cole. 

0 

Filed  1884. 

Stipulation  pou  Attorney's  Fees  in  Note— Public  Policy— Usury.— A  stipulation  in  i 
promissory  note,  whereby  the  maker  agrees  to  pay  such  additional  sum  as  the  court  niav 
adjudge  reasonaole  as  attorney's  fees,  in  the  event  of  an  action  being  instituted  to  collect  rocb 
note,  is  not  void  per  «e,  as  being  contrary  to  the  i^olicy  of  the  usury  laws,  although  such  nute 
bears  the  highest  rate  of  interest  permitted  by  the  law. 

Appeal  from  a  judgment  of  the  circuit  court  for  Polk  countr, 
entered  in  favor  of  the  plaintiff.     The  opinion  states  the  facts. 

Weatherford  and  Blackburn,  for  the  respondent. 
Flinn  and  Chamberlain^  for  the  appellant. 

By  the  Court,  Watson,  C.  J.  The  promissory  note  upon  which 
this  action  was  brought  was  executed  March  9,  1882,  in  this  state 
presumably,  and  bore  ten  per  cent,  per  annum  interest,  which  was 
the  highest  rate  allowed  by  the  law  then  in  force:  Laws  of  Oregon, 
1880,  p.  17.  It  also  contains  the  following  stipulation,  upon  which 
the  judgment  for  attorneys'  fees  appealed  from,  was  rendered, 
''and  in  case  suit  on  action  is  instituted  to  collect  said  note  or  any 
portion  thereof,  to  pay  such  additional  sum  as  the  court  may 
adjudge  reasonable  as  attorney's  fees  in  such  suit  or  action." 

The  question  here  is  whether  this  stipulation  is  void  per  se. 
Much  diversity  as  well  as  conflict  of  judicial  opinion  is  to  be  found 
in  the  reports  of  the  several  states  upon  this  point.  As  early  as 
1841,  the  supreme  court  of  Ohio  held  that  such  a  stipulation  was 
*  *  against  public  policy  and  void:"  State  of  Ohio  v.  Taylor  et  al,  10 
Ohio,  378.  Wood,  J.,  delivering  the  opinion  of  the  court,  says: 
**  It  must  be  admitted,  if  this  agreement  can  be  enforced,  the  stat- 
utes of  Ohio  regulating  the  rate  of  interest,  whether  upon  loans  by 
the  fund  commissioners,  or  in  other  cases,  are  at  once  virtually  re- 
pealed. The  statute  passed  on  March  28,  1837,  provides  that  the 
fund  commissioners,  m  a  certain  event,  may  loan  the  money  to  in- 
dividuals at  a  rate  of  interest  not  exceeding  seven  per  cent.  Seven 
per  cent,  is  the  maximum  of  interest  the  commissioners  are  author- 
ized to  contract  for  or  receive  for  the  forbearance  of  their  loans. 
They  are  prohibited  from  receivingt  more,  in  fact,  in  express  terms 
— that  is,  as  interest.  It  is  said,  however,  that  the  five  per  centum 
in  this  case  is,  by  the  a^eement  of  the  parties,  to  be  aaded  to  the 
seven  ner  cent.,  not  as  interest,  but  as  costs,  agreed  upon  as  such, 
for  collection  by  the  parties.  Now,  it  seems  to  be  of  little  conse- 
quence in  this  case  what  this  five  per  cent,  may  be  called,  but  the 
inquiry  is,  what  is  the  thing  itself  ?  However  it  mav  be  designated, 
it  is  very  clear  to  us  it  is  a  mere  shift  or  device,  by  which  twelve 
per  cent  is  retained  as  interest  upon  this  loan,  and  m  this  view  of 
the  case  cannot  be  enforced.  This  court  have  decided  that  under 
the  laws  of  Ohio  but  six  per  cent,  interest  is  recoverable,  though 
the  parties  contract  for  more  or  higher  rates.  But  is  it  such  a  con- 
tract as  public  policy  should  execute  ?    What  may  be  supposed  as 
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« 

the  natural  result  to  the  community  from  the  execution  of  this 
agreement?  It  would  be  the  condition  of  future  loans  at  banks  that 
the  borrower  should  pay  the  expenses  of  collection,  and  perhaps 
the  tax  thereon." 

This  is  a  clear  and  strong  statement  of  the  objections  to  the  valid- 
ity of  stipulations  to  this  character  in  interest-bearing  contracts. 
The  same  doctrine  prevails  in  Kentucky,  Michigan  and  Nebraska, 
in  some  of  which,  however,  it  is  placed  upon  the  broader  ground  of 
such  stipulations  being  opposed  to  public  policy:  Witherspoon  v. 
Musselman,  etc.,  14  Bush,  214;  Bullock  v.  Taylor,  39  Mich.,  137; 
Myer  V.  Hart,  40  Id.,  517;  Dow  v.  Updike,  11  Neb.,  95.  But  in 
Illinois,  Indiana,  Iowa,  Pennsylvania,  Tennessee,  Texas  and  many 
of  the  other  states,  a  difterent  view  has  been  taken  and  the  opposite 
doctrine  established:  Clawson  v.  Munson,  55  111.,  394;  Smith  v.  Sil- 
vers, 32  Ind.,  321;  McGill  v.  Griffin,  32  Iowa,  445;  Mclntiro  v.  Gag- 
ley,  37  Iowa,  676;  McAUester's  Appeal,  69  Pa.  St.,  204;  Hulnig  v. 
Drexel,  7  Wats.,  126;  Imler  v,  Imler,  94  Pa.  St.,  372;  Miner  v. 
Paris  Exchange  Bank,  53  Texas,  559;  Parham  v.  I?ulliam,  5  Col., 
407. 

In  Hulnig  v.  Drexel,  supra,  the  court  say:  "The  contract  hero  has 
nothing  in  it  oppressive  to  the  borrower;  it  is  advantagous  to  the 
borrower  and  lender  when  merely  intended  to  enforce  a  punctual 
performance  of  the  contract,  nor  is  there  the  slightest  pretense  to 
say  that  it  is  intended  as  a  cover  to  usury.  A  failure  on  the  part  of 
the  borrower  puts  nothing  in  the  pocket  of  the  lender;  on  the  con- 
trary, the.  probability  is  he  will  not  bo  reimbursed  the  expenses 
which  he  may  incur.  With  such  stipulations  which  are  frequently 
made,  persons  may  borrow  money  at  a  less  rate  of  interest,  as  punc- 
tuality is  always  taken  into  consideration  in  fixing  the  terras  of  a 
loan."  And  in  Parham  v.  PuUiam,  5  Col.,  similar  views  are  expressed. 
In  this  case  the  court  say:  "The  contract  of  the  debtor  to  pay 
the  attorney's  commissions,  in  case  of  suit  upon  default  of  paymoufc 
of  the  debt  for  the  prescribed  time,  adds  nothing  to  the  amount  of 
interest  to  be  paid  to  the  creditor.  If  the  debtor  pays  the  ten  per 
cent,  interest  stipulated,  and  also  pays  the  attorney  s  commissions, 
the  creditor  has  received  no  more  than  the  ten  per  cent,  interest. 
If  he  does  not  pay  the  attorney's  commissions,  the  creditor  receives 
to  that  extent,  less  than  the  ten  per  cent,  interest." 

The  supreme  court  of  Indiana  thus  expresses  its  unqualified 
approval  of  such  engagements  on  the  part  of  the  borrower:  '*A 
stipulation  whereby  the  debtor  agrees  to  be  liable  for  reasonable 
attorney's  fees,  in  the  event  that  his  failure  to  pay  the  debt  sliiiU 
compel  the  creditor  to  resort  to  legal  proceedings  to  collect  his 
demand,  is  not  only  not  usurious,  but  is  so  eminently  just  that  there 
should  be  no  hesitation  in  enforcing  it:"  Smith  v.  Silvers,  supra. 
As  to  the  consideration  for  such  stipulations,  the  supreme  court  of 
Texas,  in  Miner  v.  Exchange  Bank,  cited  above,  say:  "If  the  con- 
tract were  lawful  in  other  respects,  the  conditional  stipulation  to 
pay  the  usual  attorney  fees,  in  the  event  suit  had  to  be  instituted  to 
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enforce  it,  would  be  legal  and  founded  upon  a  valuable  consider- 
ation. Such  fees,  though  not  an  element  of  damages  in  an  ordinary 
suit  for  the  collection  of  money,  can  be  made  such  by  express  con- 
tract:" Citing  Roberts  v.  Palmere,  41  Tex.,  617. 

Upon  the  point  of  the  sufficiency  of  consideration  for  such  a  stip- 
ulation, we  think  there  can  be  no  doubt.  Making  the  loan  itseu, 
although  at  the  highest  rate  of  interest  allowed  by  law,  would  con- 
stitute a  valuable  and  sufficient  consideration.  And  the  only  ques- 
tion involving  any  serious  difficulty,  it  seems  to  us,  is  whether  such 
engagements  are  opposed  to  the  policy  of  the  statute  against  usury. 
If  the  effect  of  enforcing  them,  would  be  to  give  the  lender  a  larger 
compensation  for  the  loan  and  the  use  of  his  money,  than  such  stat- 
ute allows,  then  they  should  be  held  usurious  and  void.  But  while 
the  lender  has  no  lawful  right  to  contract  with  the  borrower  for  a 
rate  of  interest  exceeding  the  limit  imposed  by  the  statute,  he  is 
not  debarred  from  requiring  as  a  condition  of  making  the  loan  that 
he  shall  bo  secured  in  such  a  way  as  will  enable  him  to  receive  the 
principal  of  the  loan  and  the  amount  of  lawful  interest  stipulated 
lor,  without  further  loss  or  expense^  occasioned  by  the  default  of 
the  borrower. 

As  is  said  by  the  court  in  Imler  v.  Imler,  94  Pa.  St. :  *  *  The  con- 
tract is  one  of  indemnity,  and  if  the  defendant,  by  his  neglect  or  refusal 
to  pay,  has  subjected  his  creditor  to  the  necessity  of  employing  coun- 
sel, why  should  he  not  pay?  It  is  no  new  or  additional  compensa- 
tion for  the  use  of  money  that  is  provided  for  by  such  a  stipulation. 
Such  an  engagement  is  not  in  the  nature  of  a  contract  for  additional 
interest,  but  a  provision  simply  against  possible  future  loss  or  dam- 
age of  a  certain  and  definite  character,  which  can  only  result  as  a 
consequence  of  the  neglect  or  default  of  the  borrower  and  against 
which  there  seems  no  good  reason  why  ha  should  not  be  held  com- 
petent to  indemnify. 

The  lender  only  charges  the  rate  of  interest  allowed  by  law  upon 
his  contract  with  the  borrower  for  interest,  but  on  account  of  the 
breach  of  a  further  stipulation  not  forming  any  part  of  said  con- 
tract, but  founded  on  a  valuable  consideration,  he  claims  such  dam- 
ages as  he  may  sustain  by  being  compelled  to  retain  counsel  to 
institute  judicial  proceedings,  to  collect  his  debt.  In  legal  con- 
templation, it  is  possible  for  the  borrower  to  avoid  making  default 
in  payment,  and  competent' for  him  to  indemnify  the  lender  against 
any  special  damages  it  may  occasion.  Such  is  the  view  expressed 
in  Muier  v.  Paris  Exchange  Bank,  53  Tex.,  supra,  and,  in  our  judg- 
ment, it  commands  the  assent  of  sound  reason.  There  is  nothing 
peculiar  in  the  particular  provisions  of  general  policy  of  our  laws 
which  render  this  latter  class  of  decisions  inapplicable  to  the  deter- 
mination of  the  case  at  bar.  On  the  other  hand,  such  stipulations 
in  contracts  for  the  loan  of  money  in  this  state  are  not  only  fre- 
quent but  practically  universal.  In  the  several  courts  of  first 
instance,  their  validity  has  generally  been  recognized,  and  reUef 
founded  upon  them  awarded  in  proper  cases. 
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In  the  federal  court,  for  the  district  of  Oregon,  their  validity  has 
been  expressly  adjudged:  Wilson  S.  M.  Co.  v.  Moreno,  6  Sawyer, 
35;  Bank  of  British  North  America  t.  Ellis,  Id.  96. 

In  the  presence  of  this  state  of  things,  the  lawmaking  power  has 
remained  silent,  and  its  tacit  approval  may  not  unreasonably  be 
inferred.  We  should  hesitate  while  a  reasonable  doubt  remained  to 
overturn  an  existing  order  of  things  so  important  in  its  relation  to 
the  business  interests  of  the  country,  and  so  well  established  in  the 
thoughts  and  habits  of  the  business  public.  But  while  it  would 
hardly  be  deemed  accurate  to  say  that  the  question  has  yet  been  settled 
either  way  by  a  controlling  weight  of  authority,  it  can  hardly  be 
controverted  that  the  current  of  adjudication  is  in  favor  of  the  vali- 
dity of  such  engagements,  subject  to  the  general  supervisory  power 
of  the  courts  as  to  their  bona  fides  and  reasonableness. '  Whether  a 
specified  amount  or  per  cent,  or  only  ''  reasonable  fees"  is  provided 
for  by  the  stipulation,  we  have  no  doubt  of  either  the  power  or  duty 
of  the  court  where  the  question  as  to  good  faith  or  reasonableness 
is  presented,  upon  issue  properly  framed,  to  pass  upon  and  deter- 
mine it,  as  it  should  any  other  issue  in  the  case.  If  found  to  be  a 
mere  pretext  for  the  concealment  of  usury,  or  to  be  unreasonable  in 
amount,  the  remedy  is  with  the  court.  In  this  case  the  complaint 
alleged  that  the  sum  of  forty  dollars,  for  which  the  judgment, 
appealed  from  was  rendered,  was  a  reasonable  attorney's  fee  for 
instituting  the  action,  etc.  No  answer  was  filed,  and  consequently 
this  allegation  must  nave  been  taken  as  admitted.  The  only  ques- 
tion raised  by  the  demurrer  and  motion  to  strike  out,  was  whether 
such  stipulation  should  be  deemed  void  per  se.  We  hold  that  it  was 
not,  and  therefore  the  judgment  should  be  affirmed  with  costs  to- 
resnondents. 

Judgment  affirmed. 

Lord,  J.,  concurred. 

Waldo,  J.,  dissented. 


Lknnox  v.  Hendbices. 

Filed,  1SS4. 

BoCTDABT  LncB— Acquiescence  in  and  Dispute  as  to.— Ths  fact  that  two  adjoininff  pro- 

S'ristore  verbally  agreed  upon,  and  for  a  long  space  of  time  mutually  acquiesced  in,  a  bou'i- 
ary  line  between  their  respective  pramiaes,  will  not  prevent  them,  or  tlieir  grantees,  from 
sabsecmently  duputing  the  corrsctness  of  the  same,  unless  it  further  appears  that  at  the  time 
of  such  a^eemenfe  the  boundary  line  was  doubtful,  uncertain  or  in  dispute. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas  county, 
entered  in  favor  of  the  defendant.     The  opinion  states  the  facts. 

James  W.  Hamilton,  for  the  appellant. 
William  B.  Willis,  for  the  respondent. 

By  the  Court,  Lobd,  J.   This  was  an  action  of  ejectment,  brought 
to  recover  a  certain  piece  of  laud,  described  in  the  complaint. 
Tliere  is  nothing  in  the  pleadings  to  require  farther  notice.    The* 

Ho.  35.-3. 
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cause  was  tried  by  the  court  without  the  intervention  of  a  jury;  and 
the  principal  facts  found  and  relied  upon  to  sustain  the  conclusions 
of  law  and  tTie  judgment  thereon  are,  that  in  1866  John  Cox  and 
wife  sold  and  conveyed  to  one  Tom  Munds  a  certain  portion  of  his 
donation  claim,  containing  two  hundred  acres;  that  at  the  time  of 
the  sale  of  said  land  by  Cox  to  Munds,  it  was  surveyed,  and  the 
corners  of  said  tract  of  land  marked  with  stakes  and  stones,  and 
that  Cox  and  Munds  were  present  at  said  survey  and  markings  of 
said  corners;  that  in  1872  Munds  built  a  fence  one-half  way  on  the 
line  he  claimed  to  be  the  correct  west  line  between  himself  and  Cox, 
and  that  Cox  acquiesced  in  said  fence  as  being  on  the  line  between 
himself  and  Munds;  that  in  1876  the  defendant  Hendricks  became 
the  owner  of  the  tract  of  land  deeded  by  Cox  and  wife  to  Munds, 
and  that  the 'defendant  and  Cox  together  constructed  and  extended 
the  fence  built  by  said  Munds  the  remainder  of  the  way,  from  where 
said  Munds  left  off  in  1872,  to  the  southwest  corner  of  said  tract,  as 
then  and  now  claimed  by  said  defendant  to  be  the  correct  corner, 
and  that  said  Cox  then  consented  and  agreed  that  said  fence  was  on 
a  correct  division  line  between  their  said  premises;  that  in  1879  the 
said  Cox  and  wife  sold  and  conveyed  to  the  plaintiff,  Lennox,  the 
remainder  of  his  donation  claim,  which  trtict  adjoins  the  defendant 
on  the  south  and  west,  and  that  since  plaintiff  has  purchased  said 
tract  of  land  from  said  Cox  and  wife,  he  has  had  said  Mund's  tract 
re-surveyed,  and  said  survey  shows  that  the  southwest  corner  of 
said  Mund's  tract  is  eighty  feet  east  of  the  corner  of  said  fence;  that 
plaintiff's  grantor  and  defendant's  grantor  made,  in  1872,  a  consent- 
able  line  between  their  said  premises  for  a  distance  of  at  least  half 
of  the  way;  and  that  in  1876  said  plaintiff's  grantor  and  the  defend- 
ant made  a  consen table  line,  extending  said  line  and  fence  the  whole 
distance  of  the  line  between  their  said  premises,  on  the  line  now 
claimed  to  be  the  correct  line  by  the  defendant,  and  to  the  south- 
west corner  claimed  to  be  the  correct  corner  by  said  defendant. 

As  conclusions  of  law,  the  court  found  that  the  plaintiff  was  not 
entitled  to  the  possession  of  the  real  property  described  in  the  com- 
plaint, or  any  part  thereof,  and  that  the  defendant  was  entitled  to  a 
judgment  for  his  costs  and  disbursements,  which  was  entered  in 
accordance  therewith.  Are  the  facts  found  by  the  court  sufficient  to 
sustain  the  judgment,  or  in  other  words,  to  establish  the  boundary 
line  as  claimed  by  the  defendant  ?  Agreements  made  in  respect  to 
disputed  boundary  lines  are  based  upon  the  fact  that  the  true  line  of 
division  is  not  only  in  dispute,  but,  to  some  extent,  undefined  and 
unknown.  In  Terry  v.  Chandler,  the  court  says:  "  In  all  the  cases 
where  these  agreements  have  been  upheld  and  enforced  in  the 
courts,  it  has  been  upon  the  ground  that  the  parties  to  them  were 
owners  and  their  lands  adjoined  upon  the  disputed  and  uncertain 
boundary.  This  is  an  indispensable  prerequisite,  without  which 
the  agreements  could  not  have  been  sustained."  In  Turner  v. 
Baker,  et  al.,  64  Mo.,  238,  the  court  say:  '*This  question  was 
thoroughly  examined  by  this  court  many  years  ago,  and  the  con- 
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elusion  was  then  reached,  both  upon  principle  and  authority,  that 
when  the  proprietors  of  contipjuous  estates,  the  boundaries  of  which 
are  indefinite  and  unascertained,  agree  upon  the  lines  dividing  their 
estates,  the  calls  in  their  respective  deeds,  fasten  themselves  upon 
the  property  to  which  they  are  thus  applied,  and  the  title  passed  by 
the  conveyances  covers  and  includes  every  part  of  the  property  so 
identified  as  being  comprehended  within  the  description  and  con- 
tained in  the  grant:"  Taylor  v.  Zepp,  14  Mo.,  482;  JBlair  v.  Smith, 
1(5  Mo.,  273.  And  the  court  further  say:  '*  The  reason  of  the  rule 
thus  established  must,  of  course,  confine  its  operation  to  cases  of 
disputed  and  uncertain  boundary.  In  all  cases  where  the  true 
boundary  is  known  to  the  proprietors  of  coterminous  estates,  and 
thoy  attempt  for  mutual  convenience  or  other  sufficient  reason  to  • 
transfer  land  from  one  to  another  by  a  parol  agreement,  changing 
the  location  of  such  boundary,  the  statute  of  frauds  will  inflexibly 
apply:  Nichols  v.  Lyttle,  4  Yerger,  456;  Gilchrist  v.  McGee,  9  Yer- 
ger,  455;  Garborough  v.  Abernathy,  1  Meigs,  413;  Vasberg  v. 
Teater,  32  N.  Y.,  568.  In  New  York  it  has  been  repeatedly  held 
that  a  parol  agreement  to  ascertain  and  establish  a  boundary  line 
between  the  owners  of  adjoining  lands  which  is  in  dispute,  and  in 
80310  degree  unknown  and  undefined,  is  not  an  agreement  which 
extends  to  the  title,  and  not  therefore  within  the  provisions  of  the 
statute  of  frauds:  Sellick  v.  Addams,  15  John.,  197;  Jackson  v. 
Gager,  5  Cowen,  383;  Robertson  v.  McNeil,  12  Wend.,  578,  583. 
Ill  Smith  V.  Hamilton,  20  Mich.,  438,  the  court  say:  **  It  has  been 
held  very  generally  that  where  there  has  been  an  honest  difficulty  in 
determining  the  lines  between  two  neighboring  proprietors,  and 
they  have  actually  agreed  by  parol  upon  a  certain  boundary  as  the 
tme  one,  and  have  occupied  accordingly,  with  visible  monuments  or 
divisions,  the  agreement  long  acquiesced  in  shall  not  bo  disturbed, 
although  the  time  has  not  been  sufficient  to  establish  an  adverse 
possession.  Where  the  transaction  has  not  been  such  as  to  amount 
merely  to  an  honest  attempt  to  determine  a  doubtful  line  the  authori- 
ties have  not  permitted  an  agreement  to  stand  which  would  operate 
as  a  violation  of  the  statute  of  frauds:"  Kelloggs  v.  Smith,  7  Gush., 
375.  It  seems  to  be  clear  from  this  review  of  the  authorities  unless 
the  boundary  line  between  the  parties  be  truly  in  dispute  and  doubt, 
a  parol  agreement  will  not  of  itself  affect  the  true  title  as  it  would  be 
wholly  inoperative  and  void  under  the  statute  of  frauds.  Now  it 
does  not  appear  from  the  findings  that  the  boundary  line  was  uncer- 
tain or  indefinite,  or  ever  in  dispute  between  Cox  and  Munds,  or 
Cox  and  the  defendant.  Nor  does  the  court  find  whether  the  fence 
built  part  of  the  way  in  1872  by  Munds,  and  extended  by  Cox  and 
the  defendant  to  the  southwest  corner  of  the  tract  of  land  in  1876, 
was  built  on  the  line  as  surveyed  in  18G6.  Undoubtedly  all  the 
parties  engaged  at  the  different  times  specified  in  the  construction 
of  the  fence,  supposed  it  was  on  the  true  boundary  line,  and  such 
was  the  only  effect  of  Cox's  acquiesence  and  admissions.  There  is 
nothing  here  of  an  effort  of  any  character  to  ascertain  or  determine 


566  West  Coast  Kepobteb.  [Sup.  Ct.  Or. 

a  donbtful  boundary,  and  to  locate  and  establish  it  by  agreement, 
acquiescence  or  otherwise.  Nor  is  there  anything  which  shows  that 
the  boundary  line  between  the  grantors  of  the  parties  to  this  action 
was  doubtful,  uncertain  and  in  dispute,  and  that  such  grantors  set- 
tled and  fixed  upon  a  boundary  line  between  them,  and  then  built 
their  fence,  and  severally  occupied  up  to  such  line  accordingly.  It 
follows,  therefore,  that  the  judgment  must  be  reversed. 
Judgment  reversed. 


Smith  v.  Butleb. 

FUcd,  1884. 

Repobmation  of  Decree— Mistake— Degree  of  EvmE^^CE.- Equity  has  lurisdiction  to 
correct  and  reform  a  decree  of  partition,  for  a  mistake  in  the  description  of  a  divigion  line  in 
the  report  of  the  referee,  which  not  being  noticed  at  the  time,  was  confirmed  by  the  court 
without  objection,  and  incorporated  in  such  decree.  Such  mistake  must  be  clearly  shown  by 
satisfactory  evidence.     Mere  j^reponderance  of  evidence  is  not  enough. 

Appeal  from  a  judgment  of  the  circuit  court  for  Polk  county.  The 
opinion  states  the  facts. 

Daly  &  Butler,  for  the  appellant. 
i7.  W.  Rayhwni,  for  the  respondent. 

By  the  Coubt,  Lobd,  J.  This  was  a  suit  to  correct  a  mistake 
in  a  decree  of  partition.  The  mistake  originated  in  the  description 
of  a  division  line  in  the  report  of  referees,  and  not  being  noticed  at 
the  time,  was  confirmed  by  the  court  without  objection,  and  incor- 
porated in  its  decree.  The  complaint  is  subject  to  some  criticism 
for  much  redundant  matter,  but  no  pleading  was  resorted  to  to  ex- 
punge these  objectionable  features  in  the  court  below.  It  does,  how- 
ever, allege  facts  sufficient  to  show  the  mistake,  and  in  what  it  con- 
sisted, and  pray  the  equitable  interposition  of  the  court  for  the  pur- 
pose of  correcting  that  mistake,  and  to  make  the  division  line  con- 
form, in  fact,  to  the  division  line  intended  and  supposed  to  have 
been  reported  by  the  referee  to  the  court  for  its  action  and  judg- 
ment in  the  partition  suit.  In  the  consideration  of  this  case,  we 
are  not  confronted  with  fact  or  evidence,  which  involves  the  ques- 
tion of  notice,  or  the  rights  of  innocent  purchasers — ^it  is  presented 
on  the  bare  issue  of  mistake.  When  denuded  of  all  superfluous 
matter,  the  mistake  is  precisely  alleged  in  the  complaint,  but  before 
a  court  of  equity  is  authorized  to  correct  mistakes  or  reform  writ- 
ten instruments,  the  mistake  must  be  clearly  and  satisfactorily 
proved.  Plain  mistakes,  like  fraud,  constitute  one  of  the  excep- 
tions to  the  admission  of  parol  evidence  to  modify  or  contradict 
written  instruments  (Gump's  Appeal,  65  Penn.  St.,  478,)  but  courts 
of  equity  have  adopted  a  rigid  rule  in  respect  to  such  evidence,  and 
require  the  most  clear  and  convincing  proofs  to  establish  mistake, 
or  reform  written  instruments:  1  Story's  Eq.  Jr.,  sec.  157;  2  Pome- 
roy's  Eq.  Jr.,  sec.  858,  and  cases  cited.     Mere  preponderance  of 
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evidence  is  not  sufficient:  Stockbriclge  Iron  Co.  v.  Hudson  B.  Iron 
Co.,  102  Mass.,  45.  But  the  mistake  must  be  clearly  made  out  by 
satisfactorv  proofs:  Nevins  v.  Dunlap,  33  N.  Y.,  630.  So,  too, 
equity  will  grant  relief  in  cases  of  mistake  in  judgments,  decrees, 
and  other  matter  of  record,  when  the  mistake  is  not  judicial,  and 
there  is  no  other  means  of  obtaining  relief:  Loss  v.  Obry,  22  N.  J. 
Eq.,  55;  1  Story*sEq.  Jr  ,  sec.  1662;  romeroy's  Eq.  Jr.,  sec.  871,  and 
cases  cited  in  note.  A  case  is,  therefore,  presented  by  this  suit,  of 
which  courts  of  equity  will  take  jurisdiction,  and  the  only  (juestion 
for  us  now  to  consider  is,  whether  the  proof  of  that  mistake  is 
clearly  and  satisfactorily  made  out.  Without  recounting  particu- 
lars, the  evidence  of  the  referees  shows  that  the  line  located  and 
intended  to  be  the  division  line  was  not  exactly  the  line  they  des- 
cribed in  their  report,  and  which  the  court  confirmed  and  incorpo- 
rated in  its  decree  in  the  partition  suit;  that  in  the  survey  a  monu- 
ment was  established  at  the  beginning  of  the  line,  and  posts  set  and 
marked  each  change  of  the  line,  and  this  was  the  line  actually  run, 
and  intended  and  supposed  by  them  and  the  parties  at  the  time  to 
be  tho  division  line  established,  but  that  a  mistake  was  made  in  the 
report  in  the  description  of  the  line  at  the  starting  point,  which  had 
escaped  their  notice,  and  the  notice  of  the  parties,  which  makes  a 
slight  variation  in  the  line  contrary  in  fact  to  what  was  actually  done, 
and  what  they  supposed  and  intended  to  report.  The  evidence  also 
shows  that  the  parties  soon  after  built  their  fences  on  the  lino  as 
staked  out  by  the  referees,  supposing  it  to  be  the  line  of  division 
made  out  in  the  report  of  the  referees,  and  have  possessed  and 
occupied  since  according  to  that  division.  The  evidence  is  clear 
and  correct,  free  from  contradictions,  and  testified  to  by  parties 
whose  business  it  was  to  know  the  facts.  Nothing  is  offered  in  con- 
tradiction of  this  evidence,  nor  is  there  any  evidence  in  conflict 
with  it.  "We  are  satisfied  there  was  a  mistake,  and  the  parties  were 
ignorant  of  it,  and  to  correct  that  mistake,  and  place  the  parties 
where  they  supposed  they  were,  we  conceive  to  be  our  duty  in  tho 
premises.  Of  course,  no  question  of  disputed  boundary  is  involved 
or  decided.  The  decree  must  be  affirmed. 
Decree  affirmed. 


"W  ATKINS  V.  Mason. 

OooDS  Sold  fob  FAsriLT  Use— Accocxt— Wife's  Ltabilttt— Causes  op  Action. — 
After  the  passage  of  the  act  of  October  21,  1878,  the  wife  U  liable  in  an  action  jointly  with 
her  husband  for  goods  sold  for  family  use  and  so  used,  although  the  same  were  sold  t^)  the 
hu-^Laud  on  his  individual  credit.  An  account  for  <xoocld  so  sold  i)artly  prior  and  partly  sub- 
sequent to  the  passage  of  such  act  contains  two  causes  of  a<;Mon,  one  a;:jain.st  tho  husband  for 
the  prior  sales,  and  the  other  against  the  husband  and  wife  for  the  subsequent  sales. 

Appeal  from  a  judgment  of  the  circuit  court  for  ilultnomah  county, 
entered  in  favor  of  the  defendant.     The  opinion  states  the  facts. 
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J.  O.  Chapmariy  for  the  appellant. 
0.  P.  JUaaon,  for  the  respondent. 

By  the  Court,  Waldo,  J.     The  respondent,  O.  P.  Mason   and 
Mary  Muson,  his  wife,  were  sued  jointly  before  a  justice  of  the 

Eeace  for  meats  furnished  their  household,  in  the  city  of  Portland, 
etween  February  1879,  and  July  30,  1880.  The  action  against 
Mary  Mason  was  founded  on  the  act  of  October  21,  1878.  The  re- 
spondents appealed  from  a  judgment  against  them  to  the  circuit 
court,  where  a  demurrer  to  the  complaint  by  Mary  Mason  was  sus- 
tained. The  case  against  O.  P.  Mason  was  referred  to  a  referee  to 
report  the  facts.  The  referee  found  that  there  was  an  open  mutual 
account  between  the  plaintiff  and  O.  P.  Mason,  beginning  Decem- 
ber 1,  1874,  and  ending  July  30,  1880.  That  all  of  said  meats  were 
furnished  O.  P.  Mason  at  Lis  request.  That  plaintiff  had  brought 
an  action  against  O.  P.  Mason,  severally,  for  the  meats  furnished 
up  to  February  1,  1879,  and  an  action  against  O.  P.  and  Mary 
Mason,  jointly,  for  meats  furnished  from  February  1,  1879,  to 
July  30,  1880.  On  these  facts  the  court  found,  as  a  conclusion  of 
law,  that  the  claim  against  O.  P.  Mason  could  not  be  divided  into 
two  actions  and  that  the  recovery  in  the  first  was  a  bar  to  this 
action.  In  this  court  a  motion  was  filed  to  dismiss  the  appeal  as  to 
Mary  Mason  because  not  taken  within  six  months  from  the  deter- 
mination of  the  case  as  to  O.  P.  Mason. 

The  cases  hold,  however,  that  an  appeal  lies  only  when  the  con- 
troversy as  to  all  the  parties  to  the  action  has  been  finally  deter- 
mined: Peck  V.  Vanderoerg,  30  Cal.,  11;  Chittenden  v.  Missionary 
Society,  8  How.  Pr.,  328;  Martin  v.  Crow,  28  Tex.,  618;  Simpson  v. 
Bennett,  241  Tex. ,  citing  Freeman  on  Judgments,  sees.  28,  34;  Wills 
V.  The  State,  4  Tex.  App.,  616. 

It  is  next  urged  that  Mary  Mason  is  not  liable  to  the  appellant 
because  there  is  nothing  to  charge  her  except  that  she  is  the  wife  of 
O.  P.  Mason,  and  that  the  meats  were  used  in  their  household.  Sec- 
tion 10  of  the  act  of  October  21,  1878,  laws  of  1878,  94,  provides: 
"The  expenses  of  the  family  and  the  education  of  the  children  are 
chargeable  upon  the  property  of  both  husband  and  wife,  or  either 
of  them,  and  in  relation  thereto  they  may  be  sued  jointly  or  separ- 
ately." This  section  is  identical  with  section  2,214  code  of  Iowa, 
1873.  It  has  been  held  in  that  state  upon  that  section  that  the  wife 
may  be  compelled  to  pay  for  goods  sold  for  family  use  and  used  in 
the  family,  although  sold  to  the  husband  on  his  individual  credit: 
Smedley  v.  Felt,  41  Iowa,  588;  S.  C,  43  Iowa,  607;  see  also  Jones  v. 
Glass,  48  /{/.,  345;  Sherman  v.  King,  51  Id.,  182;  Fitzgerald  v.  Mc- 
Carty,  55  Id,,  702. 

lU  by  the  law  of  these  cases,  the  meats  sold  by  the  appellant  to 
O.  P.  Slason  for  family  use  was  used  in  the  family,  then  Mary 
Mason,  the  wife,  is  liable.  The  cases  of  Wilson  v.  Herbert,  12 
Vroom,  484,  and  Way  v.  Peck,  47  Conn.,  23,  cited  by  respondents, 
are  not  in  j)oint.     It  follows  that  when  the  act. of  1878  went  into 


Sup.  Ct.  Or.]  SuRLES  V.  Sweeney.  569 

effect,  Mary  Mason  became  jointly  and  severally  liable  for  the  meat 
used  in  the  family  after  that  time.  Two  actions,  therefore,  would 
lie — one  against  O.  P.  Mason  alone,  and  the  other  against  Mary 
Mason  alone,  or  Mary  Mason  and  O.  P.  Mason  jointly.  Had  the 
demand  otherwise  been  indivisible,  the  law  had  severed  it  into  two 
causes  of  action.  Had  the  second  action  been  against  O.  P.  Mason, 
severally,  there  is  hipjh  authority  to  have  sustained  it:  See  Badger  v. 
Titcomb,  15  Pick.,  409.  416;  Sear  v.  Sturgis,  16  N.  Y.,  555.  Other 
questions  in  the  case  are  substantially  involved  in  those  determined. 
Judgment  reversed  and  new  trial  ordered. 


SuBLES  V.  Sweeney. 

Filed,  ISS4. 

Replevin — Demand— Unlawful  Taking. — Nodemand  is  necessary,  in  an  action  to  recover 
the  x)088e«9ion  of  penonal  pro|3erty,  where  the  original  taking  was  unlawful,  althoup^h  the 
defendant  came  into  the  poaseasion  of  the  property  without  any  imputation  of  fraud,  or 
intention  to  do  a  Mrrong. 

Appeal  from  a  judgment  of  the  circuit  court  entered  in  favor  of 
the  plaintiff.     The  opinion  states  the  facts. 

George  TV.  Tocum  and  Bobt.  L.  McKee,  for  the  appellant. 
Richard  Williams,  for  the  respondent. 

By  the  Court,  Lord,  J.  This  was  an  action  of  replevin.  The 
plaintiff  in  substance  alleges  that  he  was  the  owner  and  entitled  to 
the  possession  of  a  certain  horse,  and  that  the  defendant,  without 
his  consent,  wrongfully  and  unlawfully  took  said  horse  from  his  pos- 
session, and  still  unlawfully  and  wrongfully  detains  said  horse  from 
his  possession  to  his  damage,  etc.  The  answer  of  the  defendant 
denies  each  and  every  allegation  of  the  complaint,  and  alleges  afBrm- 
atively  as  separate  defenses:  First — that  he  is  the  owner  and  enti- 
tled to  the  possession  by  purchase,  etc.  Second — ^That  the  plaintiff 
is  estopped  by  reason  of  his  authorizing  one  Barnes,  as  his  agent, 
to  sell  or  trade  the  horse,  and  that  the  defendant,  knowing  such  facts 
and  relying  on  the  good  faith  of  plaintiff's  authority  to  said  Barnes 
to  trade  or  sell  Said  horse,  did,  etc.  A  verdict  was  found  for  the 
plaintiff  and  the  appeal  is  brought  here  on  a  bill  of  exceptions.  The 
main  ground  of  objection  is  that  the  defendant  is  an  innocent,  bona 
fide  purchaser  for  value;  and  before  the  plaintiff  could  maintain  this 
action,  he  should  have  made  a  demand  upon  the  defendant  and  been 
refused,  and  such  demand  and  refusal  should  have  been  alleged  and 
proved. 

It  is  claimed  that  the  evidence  in  the  bill  of  exceptions  shows  the 
defendant  to  be  an  innocent  purchaser  for  value.  Of  this  we  are 
not  fully  satisfied,  nor  fully  prepared  to  judge,  as  the  bill  of  excep- 
tions does  not  purport  to  contain  all  the  evidence,  but  we  shall  con- 
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cede  the  point  in  the  decision  of  this  case.  It  appears  by  the  evi- 
dence in  the  bill  of  exceptions  that  the  horse  is  the  property  of  the 
plaintiff;  that  he  authorized  Barnes  to  sell  the  horse  for  one  hun- 
dred dollars;  and  that  one  Zed  Wilson,  without  any  authority  from 
Barnes,  took  and  traded  the  horse  to  one  Gustell,  and  Gustell  again 
with  the  defendant.  The  action  is  for  the  unlawful  taking  and 
detention  of  the  horse,  and  no  demand  is  alleged  or  proved. 

In  Morse  v.  Jenkins,  6  Or.,  447,  it  is  held  that  the  action  for  the 
recovery  of  personal  property,  under  the  code,  is  substantially  the 
former  action  of  replevin,  and  is  governed  by  the  same  principles 
and  rules,  especially  in  relation  to  demand  and  refusal.  And  in 
that  case,  Mr.  Justice  McArthur  said:  *'In  an  action  for  wrongful 
taking  and  wrongful  detention,  demand  is  not  necessary.  When, 
however,  the  plaintiff  relies  upon  wrongful  detention,  demand  must 
be  pleaded  as  well  as  proved.  When  he  relies  upon  wrongful  taking, 
or  upon  wrongful  taking  and  detention,  demand  is  not  necessary." 
For  the  purposes  of  this  case,  let  it  be  conceded  that  the  defendant 
acquired  possession  of  the  horse  from  one  who  was  apparently  the 
owner,  in  good  faith  and  for  value,  and  that  his  possession  is  with- 
out taint  of  moral  turpitude.  The  question  then  is,  had  he  such  a 
rightful  possession  in  law  as  to  require  that  the  real  owner  must 
make  a  demand  before  commencing  nis  action  ?  Where  a  party  is 
rightfully  in  possession  of  property  belonging  to  another,  be  does 
not  unlawfully  detain  it,  until  after  a  demand  from  the  true  owner, 
and  a  refusal.  But  if  the  taking  is  tortious,  no  such  demand  is 
necessar  f. 

Whoever  takes  the  property  of  another  without  his  assent,  express 
or  implied,  or  without  the  assent  of  some  one  authorized  to  act  in 
his  behalf,  takes  it  in  the  eye  of  the  law  tortiously.  His  possession 
is  not  lawful  against  the  true  owner.  That  is  unlawful  which  is  not 
justified  or  warranted  by  law;  and  of  this  character  may  be  some 
acts  which  are  not  attended  with  any  moral  turpitude.  The  defend- 
ant came  honestly  by  the  horse,  but  he  did  not  receive  possession 
of  him  from  any  one  authorized  to  give  it,  and  is,  therefore,  liable 
civiliter  to  the  true  owner  for  the  taking  as  well  as  for  the  detention. 

Weston,  J.,  in  Galvin  v.  Bacon,  11  Maine,  28.  In  Frude  v. 
Anderson,  10  Mich.,  369,  the  court  say:  **It  is  not  easy  to  give  a 
satisfactory  reason  why  the  true  owner,  who  has  been  guitly  of  no 
wrong  or  negligence,  should  be  prejudiced  by  a  transaction  between 
the  wrongful  taking  of  his  property  and  a  third  person,  or  how  such 
transaction  can  impose  upon  him  a  new  obligation.  In  many  cases 
a  previous  demand  would  impose  upon  the  owner  a  serious  incon- 
venience, and  in  some  cases  might  be  equivalent  to  a  denial  of  his 
right;  and  if  he  happen  to  find  in  whose  possession  his  property 
lies,  a  demand  will  perhaps  raise  an  alarm,  and  hurry  both  the 
wrong  doer  and  the  property  beyond  the  ^plaintiff's  reach.  Why 
should  the  right  of  the  plaintiff  to  recover  his  property  be  made  to 
depend  upon  the  good  faith  of  the  defendant,  when  that  good  faith 
is  no  defense  against  the  plaintiff's  right  of  i)roperty,  or  possession 
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when  a  previoifs  demand  has  to  be  made:"  Shoemaker  v.  Simpson> 
16  Kansas,  62;  Ballow  v.  O'Brien,  20  Mich.,  304;  Prime  v.  Cobb, 
63  Me.,  202;  McNeil  v.  Arnold,  17  Ark.,  155;  Smith  v.  McLean,  24 
Iowa,  322;  Newell  v.  Newell,  34  Miss.,  386:  Clark  v.  Lewis,  35  111., 
423. 

The  possession  of  the  defendant  originated  in  a  tortious  taking. 
The  necessity  of  a  demand  is  to  put  the  defendant  in  the  wrong 
when  he  acquired  the  possession  legally.  But  when  the  original 
taking  was  wrongful,  the  fact  that  the  defendant  came  into  the  pos- 
session of  the  property  without  any  imputation  of  fraud,  or  inten- 
tion to  do  a  wrong,  cannot  make  his  possession  lawful  as  against  the 
true  owner.  The  wrongful  taker  could  have  no  lawful  possession 
against  such  owner,  nor  could  he  convey  any  to  another,  and  with- 
out a  party  obtains  the  possession  lawfully,  a  demand  is  not  nec- 
essary. 

It  has  also  been  held  that  where  one  purchases  property  of  another 
who  has  no  right  to  sell,  it  is  a  conversion,  and  the  owner  may 
bring  replevin  without  demand,  and  the  good  faith  of  the  purchaser 
is  no  defense  to  the  transaction:  Farley  v.  Lincoln,  51  N.  H.,  677; 
htanley  v.  Gaylor,  1  Cush.,  536.  In  New  York  the  opposite  view 
prevails,  and  it  is  there  held,  where  it  aflSrmatively  appears  tliat  the 
defendant  came  into  possession  of  the  property  m  good  faith,  and 
with  the  belief  that  he  would  acquire  a  good  title,  he  will  not  be 
liable  to  an  action  of  replevin  at  the  suit  of  the  owner;  until  a 
demand  has  been  made,  and  an  opportunity  afforded  him  to  restore 
the  property:  Barrett  v.  Warren,  3  Hill,  348;  Tallman  v.  Tweck,  26 
Barb.,  176.     See  also  Wood  v.  Cohen,  6  Ind.,  454.    , 

It  is  difficult  to  perceive  how  the  good  faith  or  innocence  of  a  defend- 
ant in  possession  of  the  property  of  another  is  to  affect  or  prejudice 
the  legal  rights  of  the  true  owner  who  is  without  wrong  or  negli- 
gence, or  what  bearing  such  matters  can  have  in  a  civil  action  to 
recover  the  property.    .  ^ 

Judgment  affirmed. 


SUPREME  COURT  OF  GALIFOBNIA. 

No.  9,87a 

Buss  V.  Kaweah  Canal  and  Ireigation  Co. 

Department  One.    Filed  August  18,  ISS4. 

Corporation — Unauthorized  Deed  by  President— Seal. — The  president  of  a  corpora- 
tion has  ro  jjower,  as  such,  without  express  authorization  from  the  directors,  to  purt^hii^e  or 
Bell  real  property  in  the  name  of  the  corporation.  An  instrument  executcl  by  him  for  such 
purpope,  in  the  name  of  the  corporation,  and  under  its  common  seal,  without  the  authoriza- 
tiftn  of  the  directors,  may  be  shown  to  be  void. 

The  Same— Estoppel— Contract.— a  corporation  is  not  estopped  from  denying  the  val- 
idity of  an  unauthorized  contract  made  by  its  president,  where  it  has  never  availed  itself  of 
the  benefits  of  such  contract. 
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Appeal  from  a  judgment  of  the  superior  court  for  Tulare  county, 
entered  in  favor  of  the  plaintiflF.,  and  from  an  order  denying  the  de- 
fendant a  new  trial.     The  opinion  states  the  facts. 

Brown  &  Daggett  and  Terry,  for  the  appellant. 
Atwell  &  Bradley y  for  the  respondent. 

The  Court.  Appellant  avers  there  was  no  evidence  to  sustain  the 
findings  of  the  court  below  as  to  the  existence  of  a  natural  watejr- 
course,  known  as  Outside  creek,  and  that  defendant  constructed  a 
dam  across  the  channel  of  that  creek  and  diverted  its  waters. 

There  was  evidence  tending  to  prove  that  Outside  creek  was  a  nat- 
ural water-course,  and  that  defendant's  dam  was  erected  across  the 
stream  and  operated  a  diversion.  As  to  the  point  most  insisted 
upon  by  appellant,  the  witness  Hyde  testified:  "  I  have  seen  defend- 
ant's dam.  It  is  a  very  well  constructed  dam.  It  is  across  the  chan- 
nel of  Outside  creek,  where  the  bulk  of  the  waters  formerly  ran 
down,  and  always  has  since  I  knew  the  stream.  Its  eflFect  is  to  ob- 
struct the  flow  of  water,  and  entirely  prevent  it  from  flowing  down 
at  that  point."  So  the  witness  Jefferds  gave  testimony  tending  to 
show  that  defendant's  dam  was  below  the  People's  Ditch  and  diverted 
water  which  would  flow  to  plaintiff's  land.  There  was  other  testi- 
mony to  the  same  effect. 

If  it  should  be  conceded  upon  the  facts  proved,  that  the  water 
stopped  and  diverted  by  defendant  was  the  overflow  from  the  Peo- 
ple's Ditch  into  a  channel  of  Outside  creek,  and  that  the  People's 
Ditch  Company  might  have  diverted  the  overflow,  this  would  not 
authorize  defendant  to  divert  it,  unless  it  appeared  defendant  had 
acquired  the  right  from  the  People's  Ditch  Company. 

Appellant  contends  the  court  below  erred  in  sustaining  plaintiflF's 
objection  to  an  instrument  purporting  to  be  an  agreement  between 
defendant  and  the  People's  Ditch  Company. 

The  corporate  seals  of  the  two  companies  are  attached  to  the  in- 
strument, and  it  is  subscribed: 

[Corporate  seal]  '*  BuRK  Miles,   . 

[Corporate  seal"]  "  B.  F.  Moore. 

*'  President  of  the  Kaweah  Canal  and  Irrigation  Company." 

The  instrument  was  duly  executed  by  the  defendant. 

No  oflicial  designation  is  placed  opposite  to  or  below  the  name 
Burk  Miles,  but  the  signatures  and  seals  are  immediately  preceded 
by  the  statement:  **  In  witness  whereof,  the  parties  hereto  have,  by 
their  duly  authorized  presidents,  hereunto  signed  these  presents, 
and  have  caused  their  respective  corporate  seals  to  be  affixed 
thereto." 

When  the  common  seal  of  a  corporation  appears  to  be  affixed  to 
an  instrument,  and  the  signatures  of  the  proper  oflicers  are  proved, 
courts  are  to  presume  that  the  officers  did  not  exceed  their  author- 
ity, and  the  seal  itself  is  prima  facie  evidence  that  it  was  affixed  by 
j)roper  authority.  The  contrary  must  be  shown  by  the  objectin^<j 
party:  Angell  &  Ames  on  Corp.,  sec.  224    But  the  corporate  seal 
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af&xed  to  a  contract  or  conveyance,  does  not  render  the  instrument 
a  corporate  act,  unless  it  is  affixed  by  an  officer  or  agent  duly  au- 
thorized. 

It  must  be  affixed  by  the  officer  to  whose  custody  it  is  confided, 
or  by  some  person  specially  authorized;  the  officer  or  special  agent 
acting  in  consequence  of  the  directory  vote  of  the  body,  or  manag- 
ing board  of  the  corporation,  as  the  case  may  be:  Id,,  223.  Here 
it  was  affirmatively  proved  that  no  resolution  of  the  trustees  was 
passed  authorizing  Buck  Miles,  as  an  individual,  or  as  president,  to 
execute  the  instrument  or  attach  the  seal;  that  no  authority  what- 
ever was  given  him  to  execute  the  document.  It  is  true  the  pre- 
sumption of  authority  to  affix  the  common  seal  will  not  be  overcome 
in  case  of  the  cashier  of  a  bank,  by  the  mere  fact  that  it  is  proved 
that  there  is  no  vote  of  the  directors  on  the  subject. 

The  same  may  be  true  of  the  acts  of  similar  officials  of  other  cor- 
porations. But  in  the  case  at  bar«  there  was  no  evidence  that  Burk 
Miles  was  an  agent  clothed  with  general  powers,  which  might  in- 
clude the  power  to  execute  such  an  instrument.  Indeed,  under  our 
law  the  power  at  his  discretion  to  purchase  or  sell  real  property 
could  not  be  conferred  upon  an  agent  other  than  the  trustees  them- 
selves. No  such  power  is  conferred  by  the  statute  upon  the  presi- 
dent of  a  corporation,  and  there  is  nothing  in  our  law  which  would 
give  it  by  implication. 

It  is  suggested,  however,  that  the  evidence  shows  that  the  con- 
tract was  executed. 

The  instrument  recites  that  the  Consolidated  People's  Ditch  Com- 

Sany  is  the  owner  of  a  ditch  running  from  the  Eaweah  river  to 
ohnson's  slough,  and  the  defendant  of  a  ditch  from  the  same  river 
to  a  point  where  the  People's  ditch  commences.  Each  company  con- 
veys to  the  other  one-half  undivided  of  its  ditch.  It  is  stipulated 
that  all  expenses  for  keeping  the  ditches  in  repair,  etc.,  shall  be 
borne  share  and  share  alike;  and  that  after  the  People's  company 
has  taken  a  certain  quantity  of  water  the  defendant  may  take  another 
certain  quantity,  if  the  same  is  running  in  the  ditches;  and  further, 
that  any  excess  shall  be  equally  divided. 

Water  from  the  Keweah  was  first  appropriated  by  the  People's 
company,  and  the  evidence  does  not  show  that  the  event  ever  occurred 
which  authorized  defendant  to  use  any  of  the  water.  It  cannot  be 
said,  therefore,  that  the  People's  company  is  estopped  from  deny- 
ing the  right  of  the  defendant  from  using  water  from  its  ditch;  cer- 
tainly there  is  no  evidence  in  the  transcript  from  which  it  appears 
defendant  has  acquired  a  permissive  right  to  dam  up  the  waters 
flowing  below  the  foot  of  the  ditch.  Besides,  there  is  evidence 
tending  to  prove  that  some  of  the  waters  whose  flow  was  estopped 
by  the  defendant  did  not  come  from  the  People's  ditch,  and  it  was 
for  defendant  to  show  what  proportion  came  from  that  ditch. 
Judgment  and  order  affirmed. 
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No.  10,952. 

People  v.  Mulkey. 

Department  One.    Filed  August  IS,  1SS4» 

lypoKMATioN — Entering  DwRrj.iNo- House  with  Ixtent  to  Commit  Larcekt. — Under 
an  information  charging  the  defendant  with  the  crime  of  feloniously  entering  a  direll-nsj- 
house  with  intent  to  commit  larceny,  a  conviction  cannot  be  bad  if  the  evidence  ebowa  an 
intent  to  commit  some  other  felony. 

Appeal  from  a  judgment  of  the  superior  court  of  Fresno  county, 
entered  upon  a  verdict  of  conviction,  and  from  an  order  denying  the 
defendant  a  new  trial.     The  opinion  states  the  facts. 

]U.  V.  Ashbrooke,  for  the  appellant. 
Attorney-Gerierul,  for  the  respondent. 

Boss,  J.  The  defendant  was  charged  by  information  with  the 
crime  of  feloniously  entering  a  certain  dwelling-house  with  intent 
to  commit  larceny.  The  court  below  instructed  the  jury  that  if  they 
believed  from  the  evidence  that  the  defendant  entered  the  house 
with  intent  to  commit  grand  or  petit  larceny  or  any  felony,  they 
should  find  him  guilty. 

This  instruction  was  clearly  erroneous.  There  is  nothing  better 
settled  than  that  the  crime  charged  must  be  proved  before  a  con- 
viction can  be  had. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new  trial. 

McKiNSTBY,  J.,  and  MoKee,  J.,  concurred.. 


No.  8,195. 

Kettleman  V.  Tbeadway. 

DepartmcTU  One.    Filed  Aufftut  IS,  IS84* 

Submission  TO  Arbitration— Entry  of  by  Clerk. — A  submission  to  arbitration,  under 
section  l,i'83  of  the  code  of  civil  procedure,  is  invalid,  unless  a  note  thereof  is  entered  by  the 
clerk  of  the  superior  court  in  his  register  of  actions. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Joaquin 
county,  entered  in  favor  of  the  plaintiff.  The  opinion  states  the 
facts. 

Dudley  and  LoutUi,  for  the  appellant. 
Terry,  McKinne  &  Terry,  for  tiie  respondent. 

Eos^s,  J.  The  proceedings  which  were  in  effect  annulled  by  the 
court  below  were,  founded  on  a  written  submission  to  arbitration  of 
Fome  matters  of  difference  between  the  respective  parties.  For  the 
resyjondent  it  is  urged  that  the  submission  itself  is  void  for  want  of 
certainty,  but  this  objection  need  not  be  considered  for  the  reason 
that  no  note  of  the  submission  to  arbitration  was  ever  entered  by 
the  clerk  of  the  superior  court  in  his  register  of  actions,  as  required 
by  section  1283  of  the  code  of  civil  procedure.     As  said  by  this 
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court  in  Pieratt  v.  Kennedy,  43  Cal.,  393,  the  clerk  must  "  in  the 
first  place  be  authorized  by  the  stipulation  to  make  note  in  his  reg- 
ister, and  in  the  second  place  he  must,  in  fact,  make  it  there — the 
mere  authority  without  the  act  done  is  no  more  than  the  act  done 
without  the  authority  would  be.  Both  these  must  concur:  Bjan  v. 
Dougherty,  30  Cal.,  218,  and  in  the  absence  of  either  there  is  no 
jurisdiction  over  the  subject  matter  or  of  the  parties." 

Order  affirmed. 

MoKmsTBY,  J.,  and  MoEee,  J.,  concurred. 


No.  9,029. 

Smyth  v.  Stockton  &  C.  R.  R.  Co. 

Department  One.    Filed  August  IS,  1SS4. 

Railroad — Neglioence—Escape  op  Fire— Locomotive. — A  railroal  company  is  not  liv 
ble  for  damaces  cansed  by  nparkii  emitted  from  one  of  its  locomotives,  if  the  same  was  in  good 
order,  properly  oonstruct^d,  and  supplied  with  the  best  appliancea  in  use  to  prevent  th3 
e^icape  of  nre,  unless  the  sparks  escaped  through  the  negligence  of  the  agents  and  servants  of 
the  company. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Joaquin 
county,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendant  a  new  trial.    The  opinion  states  the  facts. 

W.  L.  Dudley y  for  the  appellant. 

2).  S,  &  S.  L,  Terry f  for  the  respondents. 

Boss,  J.  The  plaintiff  sued  to  recover  of  defendant  damages  for 
the  destruction  by  fire  of  certain  property  alleged  to  have  been  com- 
municated by  sparks  emitted  from  one  of  defendant's  locomotives. 
As  to  whether  the  engine  was  in  proper  order,  and  was  properly 
managed  by  the  employes  of  defendant  at  the  time  in  question,  the 
testimony  on  behalt  of  the  respective  parties  differed.  Upon  the 
conclusion  of  the  evidence  the  defendant  requested  the  court  to 
charge  the  jury,  among  other  things,  that  if  they  believed  from  the 
evidence  'Hhat  the  damages  claimed  by  the  plaintiff  were  caused  by 
fire  escaping  from  defendant's  engine,  and  fiad  further  that  the  en- ' 
gine  was  in  good  order,  properly  constructed  and  supplied  with  the 
best  appliances  in  use  to  prevent  the  escape  of  fire,  tnen  the  defend- 
ant was  not  guilty  of  negligence  in  such  escape  of  the  fire,  and  is 
not  liable,  unless  the  fire  escaped  through  the  negligence  of  the 
agents  and  servants  of  the  defendant  in  managing  the  engine  ma- 
chinery." 

This  instruction  was  refused. 

In  view  of  the  testimony  in  the  case  it  ought  to  have  been  given : 
Shearman  &  Bedfield  on  Negligence,  3d  ed.,  sees.  332,  333,  334  and 
authorities  there  cited. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 

McKDfSTRT,  J.,  and  MoKee,  J.,  concurred. 
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No.  7,306. 
McCUE  V.   TtJNSTEAD. 

In  Bank.    Filed  Auffust  18,  1884, 

Stallion— Exemption  pbom  Execution.— A  stallion,  u»ed  fop  the  purposes  of  husbandry 
by  a  judgment  debtor,  whose  farm  is  his  main  reliance  for  support,  may  be  exempt  from  ex- 
ecution, although  the  principal  use  of  such  stallion  is  for  the  breeding  of  mares. 

Appeal  from  a  judgment  of  the  superior  court  for  Marin  county, 
entered  in  favor  of  the  defendant.     The  opinion  states  the  facts. 

J,  S.  JUcCue,  for  the  appellant. 
2\  J.  Crowley,  for  the  respondent. 

Shakpstein,  J.  The  court  found  in  substance  that  the  plaintiff 
was  the  owner,  and  in  the  possession  of  a  farm  of  about  one  hun- 
dred and  fifty  acres  of  land,  which  he  cultivates  for  raising  grain, 
etc.,  and  that  the  horse  which  this  action  was  brought  to  recover 
was  used  as  a  work-horse  on  said  farm — sometimes  singly  and  some- 
times doubly.  It  is  also  found  that  the  plaintiff  is  the  publisher  of 
a  weekly  newspaper  and  the  proprietor  of  patent  medicines,  although 
his  main  reliance  for  support  is  upon  his  farm,  ''  and  almost  the 
entire  income  from  that  is  from  the  services  of  said  horse  as  a  stal- 
lion and  the  agistment  of  mares  for  breeding  to  him." 

The  plaintiff  is  the  owner  of  other  horses  pledged  for  a  debt  owing 
by  him,  and  in  the  possession  of  the  pledgee. 

In  addition  to  "  the  farming  utensils  or  implements  of  husbandry 
of  the  judgment  debtor,"  the  law  exempts  from  execution  two  horses: 
C.  C.  t.,  G90,  Subd.  3.  The  findings  establish  beyond  doubt  that 
tho  plaintiff  employed  this  horse  in  husbandry.  He  was  a  farm- 
horse  in  the  same  sense  that  the  plows,  harrows  and  wagons  used 
on  tho  farm  were  utensils  or  implements  of  husbandry.  And  hus- 
bandry is  the  business  of  a  farmer  comprehending  the  various 
branches  of  agriculture.  The  plaintiff  resided  on  a  farm  with  his 
family,  cultivated  it,  and  mainly  derived  his  support  from  it.  Did 
not  that  constitute  him  a  farmer  ?  The  horse  taken  from  him  was 
one  of  two  used  in  the  tillage  and  cultivation  of  said  farm.  We 
think  the  gender  of  the  animal  quite  immaterial.  His  mate  may 
have  been  of  the  opposite  gender  and  chiefly  valuable  as  a  brood- 
mare. ]f  so,  it  might  be  urged  that  she  was  not  exempt  with  quite 
as  much  force  as  it  is  now  urged  that  the  stallion  is  not. 

On  the  questions  of  the  value  and  gender  of  the  horses  used  in 
husbandry  the  code  is  silent.  It  is  restrictive  as  to  the  number  and 
use  only.  If  the  plaintiff  is  engaged  in  husbandry  he  is  entitled  to 
the  exemption  of  two  horses,  if  the  same  be  used  by  him  in  such 
husbandry,  the  value  and  gender  of  which  are  immaterial. 

The  findings  of  the  court  in  our  opinion  establishes  two  proposi- 
tions, (1)  that  plaintiff  is  a  farmer,  and  (2)  that  the  horse  which  he 
claims  as  exempt  was  one  of  two  which  he  used  on  his  farm  in  the 
cultivation  and  tillage  thereof. 
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Judgment  reversed,  with  directions  to  the  court  below  to  enter 
judgment  in  favor  of  the  plaintiff  on  the  findings. 

McKiNSTRY,  J.,  Myrick,  J.,  and  Thornton,  J.,  concurred. 
Boss,  J.,  dissented. 


No.  9.498. 

Day  v.  Cohn. 

Department  One,    Filed  Avfftut  22, 1884^ 

Specific  Perfobmance—Pabol  Contract  for  Sale  of  Land— Part  Pebfobmance. — 
Possession  of  a  lot  of  Imd  under  a  parol  contract  for  the  sale  thereof,  the  expenditure  of 
money  in  tho  improvement  thereof,  and  partial  payments  of  the  purchase  price,  constitute 
part  performance  of  the  contract,  which  takes  it  out  of  the  statute  of  frauds,  and  entitles  the 
vendee  to  specific  performance  of  the  contract,  as  against  a  subsetiuent  purchase  from  the 
vendor,  who  took  with  notice  of  the  ven.lee's  equities. 

Payment  of  Purch^vse  Price— Time  Essence  of  Contract— Vendor's  Acquiescence. — 
"When  the  purchase  price  for  such  land  was  to  bo  paid  from  "time  to  time  as  the  vendee 
earned  it,"  time  is  not  of  the  essence  of  the  agreement,  and  a  failure  to  make  payments  as 
the  same  wero  earned  will  not  defeat  the  vendee's  right  to  a  specific  performance,  when  the 
vendor  acquiesced  in  the  delay. 

Po.HSE-ssioN  OF  Ven DEE— STATUTE  OF  LIMITATIONS — NoTiCE  — The  equitable  right  of  a  ven- 
d  e,  under  an  executory  contract  for  the  sale  of  land,  to  a  specific  performance  of  his  contract, 
is  not  affected  by  the  statute  of  limitations,  so  long  as  he  is  in  possession  of  the  land  under 
the  contract.  Such  possession  is  notice  to  subsequent  purchasers  from  the  vendor  of  the 
vendee's  equities. 

Appeal  from  a  judgment  of  the  superior  court  for  Butte  county, 
entered  in  favor  of  the  plaintiflF,  and'  from  an  order  denying  the 
defendant  a  new  trial.     The  opinion  states  the  facts. 

Biordan  &  Freer^  for  the  appellant. 
Park  HenshaWy  for  the  respondent. 

McKee,  J.  The  contention  that  the  decree  in  this  case  is 
erroneous,  because  it  is  based  upon  conclusions  of  law  not  sup- 
ported by  the  findings,  and  drawn  from  findings  not  sustained  by 
the  evidence,  is  not  maintainable. 

The  action  was  to  enforce  the  specific  performance  of  a  parol 
agreement  to  convey  the  legal  title  to  a  town  lot. 

The  record  of  the  case  shows,  that  the  plaintiflf  proved  the  agree- 
ment as  averred  in  his  complaint;  that  under  tlie  agreement  he 
entered  into  possession  of  the  lot,  by  and  with  the  consent  of  his 
vendor,  and  expended  several  hundred  dollars  in  building  upon  it  a 
dwelling  house  and  outhouses  which  were  occupied  by  himself  and 
his  tenants;  and  that,  during  his  occupancy,  ne  made  occasional 
payments  upon  the  purchase  price  of  the  lot,  which  were  accepted 
by  the  vendor  on  account,  and  the  balance  he  tendered,  and 
demanded  his  deed;  and  he  still  was  ready  and  willing  to  pay  what 
was  due,  but  the  defendant  to  whom  the  lot  had  been  conveyed  by 
the  vendor,  refused  to  accept  the  money  or  to  execute  a  deed. 

Possession  of  a  lot  of  land  under  a  parol  contract  for  the  sale 
thereof,  the  expenditure  of  money  in  the  improvement  thereof,  and 
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partial  payments  of  the  price  stipulated  to  be  paid  for  it,  cosstitnte 
part  performance  of  the  contract,  which  takes  it  out  of  the  statute  of 
fraucTs  (sec.  1,972,  C.  C.  P.),  and  entitles  the  vendee  to  specific  per- 
formance of  the  contract  itself,  unless  there  are  circumstances  in  the 
case  which  would  render  it  inequitable  for  a  court  of  equity  to  grant 
relief. 

There  is  nothing  in  the  circumstances  of  the  case  which  shows 
laches  on  the  part  of  the  plaintiff  in  the  performance  of  the  agree- 
ment. No  dehnite  time  was  named  for  the  payment  of  the  price  to 
be  paid.  By  the  terms  of  the  agreement  the  money  was  to  be  paid 
from  time  to  time  '*  as  t^e  plaintiff  earned  the  same."  Time  there- 
fore was  not  of  the  essence  of  the  agreement;  nor  was  it  made  so  by 
notice  or  demand  for  the  payment  of  the  money  at  any  particular 
time.  The  vendor  was  content  to  let  it  remain  bearing  interest;  and 
he  always  accepted  any  payments  which  were  made  by  the  plaintiff 
in  performance  of  the  agreement.  The  last  of  such  payments  was 
made  in  1881 — two  years  before  the  commencement  of  the  action  in 
hand.  There  was,  therefore,  no  repudiation  or  abandonment  of  the 
contract  by  the  plaintiff;  and  as  he  was,  all  the  time  until  the  con- 
veyance to  the  defendant,  in  the  actual  possession  of  the  lot  under 
the  contract,  his  equitable  right  to  compel  performance  of  it,  was 
not  barred  by  the  statute  of  limitations:  Love  v.  Watkins,  40  Cal., 
547;  Willis  v.  Wozencrafts,  22  Id.,  G08;  Millard  v.  Hathaway,  27 
Id. ,  119. 

When  the  defendant  obtained  the  title  to  the  lot  by  the  deed  from 
his  grantor,  he  took  it  with  notice  of  the  agreement  on  the  part  of 
his  grantor  to  convey  the  title  to  the  plaintiff.  He  therefore  held 
the  same  in  trust  for  the  plaintiff,  and  was  bound  to  convey  it  to  him 
upon  payment  of  the  balance  of  the  purchase  money  due  upon  the 
agreement. 

There  was  no  prejudicial  error  in  the  refusal  to  admit  testimony 
to  prove  that  the  plaintiff  had  several  times  *'  earned  the  money," 
and  was  able  to  pay,  but  unreasonably  delayed  payment.  The  ven- 
dor acquiesced  m  the  delay,  and  waived  any  default  caused  by  it. 
He  never  claimed  to  make  non-payment  the  basis  of  a  forfeiture  of 
the  plaintiff's  rights  under  the  agreement.  On  the  contrary,  he  re- 
cognized them  when  he  conveyed  to  the  defendant  the  legal  title  to 
the  lot;  for,  needing  the  money,  he  conveyed  the  lot  for  the  unpaid 
balance  due  by  the  plaintiff  under  the  agreement,  upon  the  promise 
made  by  the  defendant,  that  he  would  convey  it  to  the  plaintiff  upon 
payment  by  the  latter  of  what  was  due  and  owing  upon  the  agree- 
ment. To  permit  the  defendant,  under  these  circumstances,  to  with- 
hold the  legal  title  from  the  plaintiff  would  be  to  aid  him  in  perpe- 
trating a  fraud:  Farly  v.  Vaughan,  11  Cal.,  227. 

Judgment  and  order  affirmed. 

Boss,  J.,  and  McKee,  J.,  concurred. 
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No.  8,61G. 

Stretch  r.  Talmadge.  ' 

DepaHfnent  One.    Filed  August  Si,  1884^ 

Dissolution  of  Partnership— Accountino— Settlement  by  Partners.— In  an  action 
to  dissolve  a  partnership  and  for  a  settlement  of  its  affairs  the  account  must  generally  be 
taken  from  the  beginning  to  the  end  of  the  partnership.  But  if  there  has  been  a  partial 
settlement  between  the  partners  themselves,  that  fact  may  be  proven  in  the  action,  and,  if 
proven,  the  settlement  will  be  considered  valid  as  between  the  partners  themselves,  unless  it 
Ls  assailed  on  the  ground  of  mistake,  error,  or  fraud.  If  there  is  no  valid  objection  to  the 
settlement  it  is  conclusive  upon  the  parties  as  far  as  it  goes,  and  leaves  open  only  the  unset- 
tled portions  of  the  account. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Joaquin 
county,  entered  in  favor  of  the  plaintiff.  The  opinion  states  the 
facts. 

J.  B.  Hall,  for  the  appellant. 
Bi/er8  &  Elliott  J  for  the  respondent. 

MoKee,  J.  This  was  an  action  for  the  dissolution  of  a  partner- 
ship, and  settlement  of  the  partnership  accounts. 

Existence  of  the  alleged  partnership  was  denied.  But  the  court 
found,  that  in  the  year  1876,  plaintiff  and  defendant  entered  into  a 
partnership  to  manufacture  and  sell  bricks,  the  profits  and  loss  of 
which  were  to  be  divided  equally  between  them ;  that  under  the 
articles  of  partnership,  there  was  manufactured  between  the  months 
of  March  and  September,  1876,  two  kilns  of  brick,  and  these  consti- 
tuted the  entire  partnership  property.  The  first  kiln  was  sold 
entire,  and  the  second  from  time  to  time  in  parcels,  until  all  were 
disposed  of.  There  were  no  outstanding  debts  owing  by  or  due  to 
the  firm;  the  partnership  was  therefore  in  a  condition  to  be  dis- 
solved and  to  be  wound  up. 

But  the  partners  themselves  had  made  a  settlement  as  to  the  first 
kiln.  Upon  the  account  stated  by  them  in  that  settlement  there  was 
found  due  from  the  plaintiff  fo  the  defendant  three  hundred  and 
seven ty-five  dollars,  lor  his  share  of  the  profits  from  the  sale  of  the 
kiln.  For  that  sum,  the  plaintiff  gave  his  promissory  note  to  the 
defendant,  payable  on  demand,  with  interest  at  one  and  a  quarter 
per  cent,  per  month  until  paid.  The  defendant  accepted  the  same 
m  settlement,  and  afterwards  brought  suit  upon  it  to  recover  the 
amount  due;  and  that  suit  was  pending  at  the  commencement  of  the 
action  in  hand. 

The  court  ruled  that  "the  business  relating  to  the  burning  and 
selling  of  the  second  kiln  of  brick"  was  the  only  partnership 
business  unaccounted  for  and  unsettled,  and  limited  the  accounting 
to  that  kiln.  In  this,  it  is  said,  there  was  error,  because,  as  neither 
the  settlement  nor  the  suit  pending  upon,  the  note  given  in  the  set- 
tlement, wrought  a  change  of  the  partnership  relations,  it  was  the 
duty  of  the  court  in  an  action  to  dissolve  those  relations,  to  take  an 
account  of  all  the  partnership  affairs  from  the  beginning. 

It  is,  undoubtedly,  generally  true,  that  in  an  action  to  dissolve  a 
partnership  and  for  a  settlement  of  its  affairs,  the  account  must 
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be  taken  from  the  beginDiug  until  the  end  of  the  partnership.  Bat 
if  there  has  been  a  partial  settlement  between  the  partners  them- 
selves, that  fact  may  be  proved  in  the  action :  Clark  v.  Gridley,  41 
Cal.,  119;  and  if  proved,  the  settlement  will  be  considered  valid  as 
between  the  partners  themselves,  unless  it  is  assailed  on  the  ground 
of  mistake,  error,  or  fraud:  Story  on  Part.,  sec.  349.  If  there  is 
no  valid  objection  to  the  settlement  it  is  conclusive  upon  the  parties 
as  far  as  it  goes,  and  leaves  open  only  the  unsettled  portions  of  the 
account:  Foster  v.  Risson,  IT  Gratt.,  321;  Parkhurst  v.  Muir,  7  N. 
J.  Ch. ,  555.  There  would  seem  to  be  no  good  reason  in  the  absence 
of  any  objection  to  such  a  settlement,  why  it  should  be  re-opened. 
The  limitation  of  the  accounting  to  the  second  kiln  of  brick  was, 
therefore,  proper. 

The  court  found  that  a  quantity  of  the  bricks  of  the  second  kiln 
was  taken  possession  of  by  the  defendant,  and  converted  to  his 
individual  use,  and  that  the  value  of  the  plaintiff's  share  in  the  same 
amounted  to  seventy-five  dollars.  This  finding  is  attacked  as  nn- 
sustained  by  the  evidence.  But  the  evidence  showed  that  sales 
were  made  from  time  to  time  through  the  years  1876  and  1877,  by 
the  partners  respectively,  and  also  by  an  agent  appointed  by  them 
for  that  purpose,  and  the  defendant  in  his  testimony  admits  that 
after  the  agent  ceased  to  act,  he  took  possession  and  "^  disposed  of 
all  the  bricks  that  were  left." 

The  account  of  the  transactions  showed  a  balance  in  favor  of 
plaintiff  of  one  hundred  and  fifty-two  dollars  and  seventy-five  cents, 
and  for  that  amount  the  court,  after  decreeing  a  dissolution  of  the 
partnership,  gave  judgment  in  favor  of  the  plaintiff  against  the 
defendant  without  costs.  This  adjusted  and  settled  the  entire  part- 
nership affairs,  and  we  find  no  error  in  the  judgment. 

Judgment  affirmed. 

Boss,  J.,  and  McKinstby,  J.,  concurred. 


BOOK   REVIEW. 


The  Law  in  Shakespeare.     BjC.  K.Davis.     St.  Paul:  West  Publishing 
Co..  1884. 

In  the  year  1859  Lord  Campbell  published,  in  the  form  of  a  letter  to 
,J.  Payne  Collier,  the  well  known  Shakesperean  scholar  and  critic,  a 
short  monograph  entitled  "  Shakespeare's  Legal  Acquirements  Consid- 
ered." In  this  essay  he  collected  all  of  the  clear  and  unmistakable 
legal  phrases,  terms,  and  allusions  scattered  through  Shakespeare's 
plays;  arranged  and  compared  them;  and  came  to  the  conclusion  that 
they  furnished  unequivocal  evidence  that  Shakespeare  possessed  that 
amount  of  legal  knowledge,  and  especially  that  acquaintance  with  the 
most  common  legal  terms  and  technical  phrases,  which  would  naturally 
be  acquired  by  an  intelligent  and  observing  clerk  in  the  office  of  a  prac- 
ticing attorney.  From  this  examination  he  argues  the  possibility  and 
even  the  probability  that  Shakespeare  was,  during  some  few  years  of  his 
early  life,  of  which  we  have  no  account,  a  clerk  in  the  office  of  an  attor- 
ney at  Stratford  before  he  joined  the  company  of  players  in  London  and 
began  the  writing  of  his  plays.  Lord  Campbell  brings  forward  one 
remarkable  piece  of  circumstantial  evidence  corroborating  his  conjec- 
tures. In  a  bitter  personal  attack  evidently  made  against  Shakespeare, 
by  Thomas  Nash,  who  had  been  a  writer  of  plays,  entitled  ''An  Epistle 
to  the  Gentlemen  Students  of  the  two  Universities,"  published  in  1589, 
there  is  found  the  following  language :  **  It  is  a  common  practice  now-a- 
days,  amongst  a  sort  of  shifting  companions  that  run  through  every  art  and 
thrive  by  none,  to  leave  the  trade  of  Noverint,  whereto  they  were  born,  and 
busy  themselves  with  the  endeavor  of  art,  that  could  hardly  latinize  thoir 
neck-verse  if  they  should  have  need;  yet  English  Seneca,  read  by  candle- 
light, yields  many  good  instances,  as  blood  is  a  beggar,  and  so  forth;  and 
if  you  entreat  him  fair,  in  a  frosty  morning,  he  will  afford  you  whole 
Hamlets."  The  allusions  leave  no  possible  doubt  that  this  libel  was 
aimed  at  Shakespeare  by  a  rival  whom  his  growing  popularity  had  dis- 
placed. It  insinuates  that .  Shakespeare  ''had  left  the  trade  of  Nov- 
erint."  "  Noverint"  is  the  word  by  which  deeds,  bonds,  and  other 
formal  legal  papers  commenced,  being  then  written  in  Latin;  "Noverint 
universe  per  presentes,"  "  Know  all  men  by  these  presents,"  etc.  The 
"  trade  of  Noverint"  is  clearly  a  contemptuous  mode  of  designating  the 
business  of  an  attorney.  Since  the  publication  of  Lord  Campbell's  little 
essay,  it  has  been  generally  conceded  by  all  intelligent  critics  and  schol- 
ars, that  he  has  at  least  made  out  a  very  strong  case,  even  if  not  a  mor- 
ally certain  demonstration. 
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The  volume  by  Judge  Davis,  which  is  a  little  more  than  twice  the 
length  of  Lord  CampbeU's,  covers  somewhat  the  same  ground,  and 
claims  for  Shakespeare  a  far  higher  degree  of  legal  knowledge  and  ac- 
quirement than  that  merely  of  an  attorney's  clerk.  According  to  this 
writer's  estimation,  Shakespeare  was,  as  shown  by  his  plays,  nothing  less 
than  an  accomplished  and  complete  lawyer,  familiar  not  only  with  legal 
nomenclature,  but  profoundly  versed  in  legal  principles  and  doctrines. 
The  following  extract  from  the  introduction  will  exhibit  the  writer's 
view.  *'  No  legal  solecisms  will  be  found.  The  absirusest  elements  of 
the  common  law  are  impressed  into  a  disciplined  service,  with  every  evi- 
dence of  the  right  and  knowledge  of  commanding.  Over  and  over  again, 
when  such  knowledge  is  unexampled  in  writers  unlearned  in  the  law, 
Shakespeare  appears  in  perfect  possession  of  it.  In  the  law  ot  real  prop- 
erty, its  rules  of  tenure  and  descents,  its  entails,  its  £nes  and  recoveries, 
and  their  vouchers  and  double  vouchers;  in  the  procedure  of  the  courts, 
the  methods  of  bringing  suits  and  of  arrests,  the  nature  of  actions,  the 
rules  of  pleading,  the  law  of  escapes,  and  of  contempt  of  court;  in  the 
principles  of  evidence,  both  technical  and  philosophical;  in  the  distinc- 
tion between  the  temporal  and  spiritual  tribunals;  in  the  law  of  attain- 
der and  forfeiture;  in  the  requisites  of  a  valid  marriage;  in  the  presump- 
tion of  legitimacy;  in  the  learning  of  the  law  of  prerogative;  in  the  in- 
alienable character  of  the  crown — this  mastership  appears  with  suprising 
authority." 

This  is,  in  our  opinion,  to  erect  an  inverted  pyramid  of  conclusions, 
to  strain  the  evidence  in  the  case  to  the  utmost  limits  of  extravagance, 
and,  we  say  it  with  all  respect,  to  cast  an  air  of  ridicule  over  the  whole 
theory  of  Shakespeare's  legal  acquirements.  The  fact  that  Shakespeare 
correctly  puts  into  the  mouth  of  Hamlet,  while  discoursing  over  the  law- 
yer's skull,  the  terms  tenures,  recognizances,  fines,  recoveries,  double 
vouchers,  action  of  battery,  and  the  like,  no  more  tends  to  show  that 
the  gi'eat  dramatist  was  acquainted  with  all  the  doctrines  and  rules  of 
the  law  relating  to  or  connected  with  these  matters,  than  a  modem  nov- 
ilist's  description  of  a  character  as  possessing  deeds,  bonds  and  mort- 
gages, notes,  bills  of  exchange,  and  certificates  of  i^tock,  would  necessa- 
rily indicate  that  he  had  a  knowledge  of  the  rules  of  our  existing  law 
concerning  real  estate,  and  negotiable  instruments,  and  stock  corpora- 
tions. Furthermore,  if  Shakespeare  had  been  such  a  profound,  accom- 
plished, and  philosophic  jurist,  he  would  certainly  have  known  that  the 
peculiar  doctrines  of  the  English  common  law  concerning  real  estate 
never  prevailed  in  Denmark.  On  the  contrarj%  throughout  all  his  plays, 
he  assumes,  whenever  occasion  requires  such  a  reference,  that  the  laws 
of  all  modern  European  countries  where  his  scenes  are  laid,  and  even  of 
ancient  Greece  and  Rome,  were  the  same  as  those  of  England.    The  dis- 
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cusaion  of  the  grave  diggers  over  the  question  whether  Ophelia  was 
entitled  to  christian  burial,  and  their  utterances  of  **  crowncr's  quest 
law,"  plainly  show  that  Shakespeare  had  read  and  even  studied  the 
report  of  the  case  of  Hales  v.  Petit,  in  Plowden,  and  the  scholastic 
absurdity  and  pedantry  of  the  arguments  of  counsel,  and  the  opinion  of 
Chief  Justice  Dyer,  in  that  case  had,  doubtless,  often  been  a  subject  of 
merriment  and  ridicule  among  the  wits  and  scholars  with  whom  ho  asso- 
ciated, but  his  familiarity  with  such  a  peculiarly  mirth  producing  deci- 
sion does  not  pre-suppose  nor  indicate  the  slightest  acquaintance  with 
the  law  books  or  other  reports  of  the  time. 

In  Lord  Campbell's  little  book  are  collected,  as  it  seems io  us,  all  the 
words  and  phrases  of  Shakespeare's  plays  which  indicate  any  special  legal 
kno\v ledge  or  any  acquaintance  with  technical  legal  terms.  When,  in 
addition  to  these,  Judge  Davis  would  press  into  his  service  such  words 
as  canon  in  *'  His  canon  'gainst  self -slaughter,"  tenders  in  "  He  hath,  my 
lord,  of  late  made  many  tenders  of  his  affection  to  me,"  and  **  Do  you 
believe  his  tenders,  as  you  call  them?"  etc.,  and  brokers,  in  *'Do  not 
believe  his  vows,  for  they  are  brokers',"  and  the  like,  he  is,  in  our  opin- 
ion, simply  weakening  his  case.  It  is  the  experience  of  every  practising 
lawyer,  that  feeble,  untenable,  unsatisfactory  arguments  only  detract 
from  the  force  of  the  really  weighty  and  convincing  reasons  with  which 
they  are  joined.  Many  of  the  words  thus  quoted  as  showing  Shakespeare 's 
legal  attainments,  are  terms  which  have  no  special  significance  in  nor  con- 
nection with  the  law;  they  are  words  in  common  use,  although  some- 
times employed  in  legal  phraseology,  words  which  might  be  heard  in  the 
ordinary  speech  of  every  intelligent  and  educated  man.  While  we  think 
that  Judge  Davis  has  pressed  his  conclusions  further  than  the  real  evi- 
dence will  warrant,  his  little  book  certainly  exhibits  a  high  degree  of 
refined  scholarship,  an  intimate  and  appreciative  acquaintance  with 
Shakespeare's  works,  and  a  familiarity  with  the  best  English  literature, 
ancient  and  modern.  It  is  pleasant  thus  to  see  an  eminent  lawyer  em- 
ploying his  leisure  with  such  original  excursions  into  the  field  of  pure 
literature.  May  his  example  be  followed  by  other  members  of  the  Amer- 
ican Bar,  among  whose  ranks  is  to  be  found  much  of  the  ablest  general 
Boholorship  of  the  country. 


NOTES. 


In  consequence  of  a  threatening  letter  having  been  received  by  Mr. 
Justice  Denman,  who  is  now  sitting  in  the  chancery  division  for  Mr. 
Justice  North,  who  is  on  circuit,  a  detective  has  been  j^laced  in  that 
court  to  watch  any  suspicious  movements  on  the  part  of  strangers. 
Referring  to  the  above  mentioned  threat,  the  SL  James*  Gazette  observes: 
'*  Any  stick,  says  the  proverb,  will  serve  to  beat  a  dog;  and  it  appears 
to  be  the  opinion  of  some  persons  that  any  missile  will  do  to  hurl  at  a 
judge.  None  can  have  forgotten  the  eyg  which  Vice-Chancellor  Malins 
happily  avoided,  and  which  he  supposed  *  must  have  been  meant  for  his 
brother  Bacon;'  and  now  one  Maiy  Cawley  (thirty-three  times  con- 
victed) has  been  throwing  a  clog  at  the  Accrington  bench  of  magis- 
trates, whereby  the  chairman  was  struck  on  the  breast.  The  most  nota- 
ble stoiy  of  the  kind  in  our  judicial  annals  is  thus  given  by  L'Estrange: 
'  Judge  Richardson,  in  going  the  western  circuit,  had  a  great  flint  stone 
thrown  at  his  head  by  a  malefactor,  then   condemned  (who  thought  it 

meritorious,  and  the  way  to  be  a  benefactor  to  the  commonwealth,  to 
take  away  the  life  of  a  man  so  odious);  but  leaning  low  on  his  elbow,  in 
a  lazy,  reckless  manner,  the  bullet  flew  too  high  and  only  took  off  his 
hat.  Soon  after,  some  friends  congratulating  his  deliverance,  he  re- 
plied by  way  of  jest,  *  *  *  *  <  You  see,  now,  if  I  had  been  an 
upright  judge'  (intimating  his  reclining. posture), '  I  had  been  slain.'  " — 
Law  Times,  

In  Nicols  V.  Pitman,  L.  R.  26  Ch.  Div.,  374,  the  plaintiff,  an  author 
and  lecturer  upon  various  scientific  subjects,  delivered  from  memory,  • 
though  it  was  in  manuscript,  a  lecture  at  the  Workingmen's  College 
upon  "  The  Dog  as  the  Friend  of  Man."  The  audience  were  admitted 
to  the  room  by  tickets  issued  gratuitously  by  the  committee  of  the 
college.  The  defendant,  an  author  of  a  system  of  short-hand  writing, 
and  the  publisher  of  works  intended  for  instruction  in  the  art  of  short- 
hand writing,  attended  the  lecture -and  took  notes,  nearly  verbatim,  and 
afterwards  published  the  lecture  in  his  monthly  periodical,  "  The  Phono- 
graphic Lecturer. "  Upon  an  injunction  to  restrain  such  publication, 
it  was  held  that  where  a  lecture  of  this  kind  is  delivered  to  an  audience, 
limited  and  admitted  by  tickets,  the  understanding  between  the  lecturer 

and  the  audience  is  that,  whether  the  lecture  has  been  committed  to 
writing  beforehand  or  not,  the  audience  are  at  liberty  to  take  the 
fullest  notes  for  their  own  personal  use,  but  are  not  at  liberty  to  use 
them  afterwards  for  the  purpose  of  publishing  the  lecture  for  profit,  and 
the  publication  of  the  lecture  in  short-hand  characters  is  not  regarded  as 
being  different  in  any  material  sense  from  any  other.  An  injunction  was 
accordingly  decreed. 
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THE  TRUE  METHOD  OF  INTERPRETING  THE  CIVIL  CODE. 

It  is  a  matter  of  the  utmost  practical  importance  to  tbe  entire  juris- 
prudence of  the  state,  to  the  rights  6i  suitors,  and  to  the  interests  of  the 
whole  body  of  citizens,  that  the  supreme  court  should  openly  and 
avowedly  adopt,  and  strictly  and  undeviatingly  follow,  some  well  known, 
uniform,  and  consistent  principles  of  interpretation,  in  adjudicating 
upon,  applying,  and  enforcing  all  the  various  sections  of  the  civil  code. 
As  decision  after  decision  is  made  giving  a  construction  to  the  language 
of  the  code  withoui  such  a  method,  members  of  the  bar  will  be  wholly 
unable  to  advise  their  clients,  with  any  certainty,  as  to  the  meaning  of 
particular  provisions  which  have  not  yet  been  expressly  interpreted;  and 
after  the  process  has  thus  gone  on  for  some  few  years,  the  whole  law, 
based  upon  the  code,  will  have  become  a  mass  of  uncertainties,  incon- 
sistencies, and  contradictions,  so  that  the  welfare  of  the  public  will 
demand  a  complete  repeal  or  abandonment  of  the  code  legislation.  It 
has  seemed  to  me  that  a  practical' benefit  would  be  conferred  upon  the 
profession  of  the  state  by  suggesting  the  true  principles  of  interpreta- 
tion which  should  be  applied  to  the  civil  codes.  I  may  be  permitted  to 
add,  that  my  position  as  a  teacher  of  the  law,  compelled  to  deal  with  the 
code  as  a  whole  and  with  all  of  its  separate  parts,  to  examine,  compare, 
contrast,  and  expound  all  of  its  material  sections  as  constituting  elements 
of  a  complete  system, — this  duty,  I  say,  perhaps  enables  me  to  perceive, 
more  clearly  tlian  the  practicing  lawyer,  the  defects  and  imperfections 
of  the  code,  and  to  appreciate  the  imperative  necessity  of  adopting  some 
uniform  method  or  principle  in  its  construction  and  interpretation.  I 
purpose,  therefore,  in  a  few  articles,  to  inquire,  and,  if  possible,  to  show 
the  true  method  and  principles  of  interpretation  which  should  bo 
adopted  and  pursued  without  deviation  by  the  courts,  and  especially  by 
the  courts  of  last  resort,  in  their  work  of  judicially  expounding  all 
parts,  sections  and  clauses  of  the  civil  code,  so  that  the  results  of  their 
decisibna  may  constitute  a  harmonious,  and  consistent,  and  just  system, 
and  may  determine  the  rights  and  duties  of  citizens  with  clearness  and 
certainty.    The  civil  code  of  California,  among  all  other  instances  of 
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similar  legislation,  pre-eminently  needs  judicial  interpretation.  There 
is  hardly  a  section,  whether  it  embodies  only  a  definition,  or  whether  it 
contains  the  utterance  of  some  broad  principle,  or  some  general  doctrine, 
or  some  single  special  rule,  which  does  not  require  to  be  judicially  inter- 
preted in  order  to  ascertain  with  certainty  its  full  meaning  and  effect. 
Upon  this  great  work  of  construction  and  interpretation,  the  supreme 
court  has,  in  reality,  but  just  entered. 

Our  civil  code,  regarded  as  a  comprehensive  system  of  statutory  legis- 
lation covering  the  entire  private  jurisprudence  of  the  state,  as  a  scientific 
or  practic  il  arrangement  and  statement  of  the  principles,  doctrines  and 
rules  constituting  that  jurisprudence —in  other  words,  as  an  example  of 
true  codification — is,  even  in  the  estimation  of  its  original  authors,  full  of 
defects,  imperfections,  omissions  and  even  inconsistencies,  which  must, 
so  far  as  possible,  be  supplied,  removed  and  harmonized  by  the  courts, 
for  it  is  us  'less  to  expect  any  real  aid  from  the  legislature.  I  shall,  in 
a  subsequent  article,  attempt  to  collect,  arrange  and  describe  the  most 
important  and  material  of  these  defects  and  imperfections,  which  run 
through  th  J  entire  code,  and  directly  affect  its  essential  nature  as  a  work 
of  legislation,  and  which  imperatively  demand  for  it  some  fixed,  uniform 
and  consistent  method  or  principles  of  interpretation.  In  the  present, 
and  to  some  extent,  introductory  article,*  I  purpose  simply  to  give  one 
or  two  detached  and  st>riking  instances  of  these  defects  by  way  of  illus- 
tration. 

One  of  th3  most  common  and  striking  defects — a  defect  which  may  be 
said  to  characterize  .the  entire  code  as  a  work  of  legislation,  and  is  found 
to  a  greater  or  less  extent  in  almost  every  section — is  the  employment, 
by  its  authors,  of  language  which  renders  the  meaning,  intent,  and  con- 
sequent effect  of  the  particular  provision  obscure  and  uncertain.  From 
their  constant,  but  wholly  unnecessary  practice,  of  abandoning?  well 
known  legal  terms  and  phrases,  the  signification,  force  and  effect  of 
which  had  long  been  settled  and  certain,  and  of  adopting  instead  thereof 
an  unknown  and  hitherto  unused  language  and  terminology,  as  well  in 
their  ordinary  definitions  as  in  their  statement  of  general  doctrines  and 
single  rules,  they  constantly  create  an  uncertainty  whether  they  intend 
merely  to  declare  and  relate,  without  change,  a  known  common  law 
definition,  doctrine  or  rule,  or  whether,  on  the  other  hand,  they  intend 
to  alter  or  modify  such  definition,  doctrine  or  rule;  and  if  the  latter  be 
their  general  intent,  they  make  it  uncertain  how  far  the  alteration  ex* 
tends.  All  such  uncertainties — and  they  occur,  I  repeat,  to  a  greater  or 
less  degree  in  the  great  majority  of  sections — can  only  be  settled  by  the 
process  of  judicial  interpretation.  This  defect,  which  is  one  of  the 
gravest  importance,  and  which  imparts  a  destructive  character  to  the 
entire  legislation,  I  shall  discuss  at  length  in  a  subsequent  article. 
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rurtliermore,  it  not  unfrequently  happens  that  in  a  most  important 
Section,  introducing  perhaps  some  new  rule,  when  their  general  intent 
may  be  indistinctly  conceived  of  and  speculatively  apprehended,  or,  in 
other  words,  can  be  supposed,  or  guessed  at,  the  codifiers  have  employed 
such  partial,  imperfect  and  restrictive  language,  that  their  supposed 
general  intent  is  not  expressed;  and  such  a  supposed  meaning  cannot  be 
g-iven  to  the  provision  without  adding  some  material  terms  to  it,  and 
directly  violating  all  the  settled  rules  of  statutory  construction.  In 
other  words,  the  rules  as  embodied  in  the  actual  language  of  the  section, 
and  by  giving  to  that  language  all  its  possible  effect,  is  plainly  imper- 
fect, partial,  unnecessary  and  even  unjust.  A  court  can  see  at  once 
what  the  rule  ought  to  have  been,  and  can  speculate  and  suppose  that 
the  authors  of  the  code  had  such  true  rule  within  their  general  intent. 
But  to  construe  the  provision  as  laying  down  this  true  rule,  requires  the 
court  to  break  through  the  established  doctrines  of  statutory  interpreta- 
tion, to  virtually  incorporate  additional  and  most  material  words  into 
the  provision  as  it  stands,  and  thus  in  reality  to  perform  the  work  of  the 
legislature.  The  court  may  sometimes  consider  itself  as  forced  to  adopt 
this  extreme  method  of  proceeding;  but  by  doing  so  it  violates  the  funda- 
mental principle  of  statutory  construction — namely,  that  the  intention  of 
the  leiTfislatoi*s  must  be  found  in  the  language  ivhich  they  have  employed^ 
and  not  by  importing  into  the  clause  other  words  which  they  might  have 
used,  but  in  fact  did  not  use.  From  the  numerous  instances  of  this 
particular  defect,  I  give  the  following  striking  illustration. 

The  following,  as  is  well  known,  were  seltled  and  familiar  rules  of  the 
common  law.  When  a  legatee  is  actually  dead  at  the  time  of  making 
the  will,  or  dies  after  the  making  of  the  will  but  .during  the  lifetime  of 
the  testator,  then  the  legacy  to  him  was  said  to  lapse;  in  other  words, 
the  gift  to  him  wholly  failed,  it  did  not  pass  to  his  own  personal  repre- 
sentatives, next  of  kin  or  heirs,  nor  had  he  any  power  to  dispose  of  it  by 
his  own  will,  if  he  made  one.  The  same  rule  of  the  common  law  also 
applied  to  a  devise  of  any  real  estate. 

The  effect  of  such  **  lapse"  was  somewhat  different  in  the  two  cases 
of  a  legacy  and  a  devise.  Whenever  a  legacy  of  personal  property  thus 
lapsed,  the  specific  property  bequeathed,  if  the  legacy  was  **  specific," 
or  the  amount  of  assets  which  would  have  been  requisite  to  pay  it,  if 
the  legacy  was  "  general,''  fell  into  the  residuum,  and  passed  by  the 
"  residuary  clause  "  to  the  •*  residuary  legatee,"  provided  there  was  a 
residuary  clause  in  the  will.  •  If  there  was  ^o  residuary  clause  to  catch 
the  property,  then  as  to  said  property  the  testator  would  die  intestate; 
the  amount  would  be  actually  undisposed  of  by  the  will.  When  a 
devise  of  land  lapsed,  then  by  the  common  law  rule  based  upon  certain 
arbitrary  reasons,  the  land  embraced  therein  would  not  be  included 
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"witliin  any  resicluary  clause  of  the  testator's  real  estate,  even  when 
there  was  such  a  clause;  but  in  any  such  case  it  descended  to  the 
testator's  heir  or  heirs  at  law,  he  dying  intestate  with  respect  to  such 
land.^  These  rules  of  the  common  law  often  worked  great  injustice. 
As  soon  as  the  work  of  legal  reform  began,  during  the  present  century, 
statutes  were  passed  by  the  British  Pai'liament  and  by  the  legislatures 
of  many  American  States,  altering  their  common  law  rules,  and  provid- 
ing that,  under  certain  circumstances  described,  legacies  of  personal 
property  and  devises  of  land  should  not  "  lapse  "  by  the  death  of  the 
legatee  or  devisee.  All  these  amendatory  statutes  escpressly  applied  to 
both  legacies  and  devises;  and  of  course  the  change,  if  made  at  all, 
should  extend  to  both  alike.  Let  us  see  what  legislation  on  the  subject 
is  contained  in  the  civil  code.  The  code  re-enacts  the  common  law 
doctrine  as  the  general  rule  applicable  in  all  cases  except  certain  partic- 
ular ones  for  which  a  diflFerent  rule  is  provided:  **  §  1343.  If  a  devisee 
or  legatee  dies  during  the  lifetime  of  the  testator,  the  testamentary 
disposition  to  him  fails,  unless  an  intention  appears  to  substitute  some 
other  in  his  place,  except  as  provided  in  §  1310."  It  will  be  noticed 
that  this  provision  expressly  mentions  both  a  devisee  and  a  legatee. 
This  section  is  the  common  law  doctrine  applied  to  all  cases  except  those 
mentioned  in  §  1310. 

Turing  to  §  1310  we  find  that  it  reads  as  follows:  '*  When  any  estate 
is  devised  to  any  child  or  other  relation  of  the  testator,  and  the  devisee 
dies  before  the  testator,  leaving  lineal  descendants,  such  descendants 
take  the  estate,  so  given  by  tlie  will,  in  the  same  manner  as  the  devisee 
would  have  done  had  he  survived  the  testator."  Before  commenting 
upon  this  provision,  it  may  be  well  to  compare  its  language  with  that 
found  in  other  similar  statutes.  The  similar  English  statute,  which  first 
made  a  like  change  in  these  common  law  doctrines,  and  from  which  all 
of  our  American  legislation  on  the  subject  is  derived,  declares  in  the 
plainest  and  most  express  terms  that  legacies  of  personal  property 
and  devises  of  real  estate  to  a  child  of  the  testator  shall  not  lapse.* 
A  comparison  with  the  New  York  civil  code  is  the  most  striking.  It  is 
well  known  that  a  very  large  portion  of  our  California  civil  code  was 
borrowed  by  its  authors,  and  often  copied  word  for  word,  directly  from 
the  provisions  of  the  **  civil  code,"  prepared  by  the  New  York  Commis- 
mission.'  The  §  1343  of  the  Califarnia  civil  code,  heretofore  quoted,  is 
copied  word  for  word,  except  its  last  clause,  from  §  605  of  the  New  York 

*  See  Maybank  v.  Brooks,  1  Bro.^  ch.  84;  was  drawn  up  by  commissioners  appointed 

Goodrigbt  v.  VVriglit,  1  P.  Wens. ,  397;  Elliott  under  a  statute  of  1857.    It  was  finally  c«»m- 

V.  Davenport,  /t/.,  ii3;  Appleton  v.  Rowley,  pleted,  reported  to  the  New  York  le.^a.sla- 

L.  R.,  8  Eq.,  139;  Browne  v.  Hope,  L.  R.,  ture,  and  published  in  a  book  form  in  1.SG5. 

14  ItL,  M3.  Thia  code,  as  thus  prepared,  has  never  l)i?en 

^  1  Vict.,  ch.  26,  §  33.  adopted  by  the  le^'islature  of  Xew  York,  and 

>  This  proix)8ed  civil  code  of  New  York,  has  therefore  never  l)eGome  a  law. 


Tbue  Method  of  Ixteepiietixo  Civil  Code.  589 

code,  whicli  reads:  "If  a  devisee  or  legatee  dies  during  the  lifetime  of 
the  testator,  the  testamentary  disposition  to  him  fails,  unless  an  inten- 
tion appears  to  substitute  some  other  in  his  place. " 

The  section  of  the  New  York  code  corresponding  to  §  1310  of  the  Cal- 
ifornia civil  code,  is  as  follows:  **  §  575.  Whenever  any  real  or  personal 
property  is  disposed  of  by  will  to  a  descendant  or  a  brother  or  sister  of 
the  testator,  and  such  legatee  or  devisee  dies  during  the  lifetime  of  the 
testator,  leaving  a  successor  who  survives  the  testator,  such  disposition 
does  not  lapse,  but  the  thing  so  disposed  of  vests  in  the  surviving  suc- 
cessors of  the  legatee  or  devisee."  This  comparison  makes  it  certain 
that  the  authors  of  the  California  code  had  the  provisions  of  the  New 
York  code  before  them,  and  that  in  drawing  up  their  §  1310  they  inten- 
tionally departed  from  the  language  of  the  corresponding  §  575  of  the 
New  York  code  in  all  the  particulars  in  which  the  two  are  different.  To 
show  that  the  author  of  the  California  code  understood  perfectly  the 
distinction  between  a  devisee  and  a  legatee,  and  appreciated  the  import- 
ance of  mentioning  both  when  they  desired  to  state  a  general  rule,  I 
quote  another  section  in  the  same  connection  from  our  civil  code,  namely : 
''  §  1344.  The  death  of  a  devisee  or  legatee  of  a  limited  interest,  before 
the  testator's  death,  does  not  defeat  the  interests  of  persons  in  remain- 
der who  survive  the  testator.** 

The  §  1310  of  our  civil  code,  above  quoted,  is  a  more  striking  example 
of  the  defect  which  I  have  described.  Its  most  inappropriate  terms 
must  give  the  courts  great  difficulty  in  its  interpretation,  unless  the  judges 
are  willing  to  boldly  legislate,  and  add  language  to  it  which  cannot  pos- 
sibly be  found  in  it.  By  the  plain,  ordinary,  unmistakeable  meaning  of 
its  words,  the  section  applies  alone  to,  and  its  operation  is  confined  alone 
to,  the  case  of  a  devise  of  land  to  a  devisee;  and  no  admissible  rules  of 
interpretation  can  make  it  read  so  as  to  include  the  case  of  a  legacy  of 
personal  property.  In  fact  the  codifiers  seem  to  have  taken  great  pains 
to  show  their  intent  that  the  section  was  to  be  confined  to  devises  of  land. 
It  is  true  that  the  word  "  devise  '*  maij  possibly  appear  from  the  context 
to  embrace  a  testamentary  gift  of  personal  property;  but  any  such  mean- 
ing seems  to  be  carefully  excluded  by  the  context  in  this  section.  In  the 
first  place,  the  codifiers  lay  down  the  general  rule  in  §  1343,  expressly 
mentioning  both  a  devisee  and  a  legatee,  and  apply  this  rule  to  all  cases 
except  those  motioned  in  §  1310.  There  we  find  that  the  exception  of 
§  1310  is  confined  to  the  case  of  a  devise,  and  all  the  terms  of  this  section 
are  so  chosen  as  to  show  that  **  devise  *'  means  testamentary  gift  of  land 
alone.  All  the  operative  words  are  appropriate  to  such  a  gift  and  not  to 
a  bequest  of  personal  property.  We  have  "estate,"  "  devised,"  and 
"  devisee,"  constantly  repeated.  This  conclusion  is  still  further  strength- 
ened by  the  comparison  I  have  made  with  other  similar  statutes,  which 
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shows  that  the  codifiers  intentionally  omitted  all  mention  of  "  legacy/* 
or  "legatee."  I  repeat, the  j)lain,  ordinary,  and  natural  meaning  of 
these  words  confines  the  section  to  devises  of  real  estate,  and  excludes 
legacies  of  personal  property.  And  yet  it  is  almost  impossible  to  con- 
ceive that  the  authors  of  the  code  intended  to  have  the  common  law  rules 
in  full  operation  in  all  instances  of  lapsed  legacies,  and  to  change  them 
only  in  some  instances  of  lapsed  devises.  The  construction  which  ex- 
tends this  provision  alike  to  lapsed  devises  and  legacies,  is  the  one 
demanded  by  the  plainest- requirements  of  justice  and  equity  ;  but  such 
a  construction  is  nothing  but  actual  legislation,  and  would  violate  the 
fundamental  canons  of  statutory  interpretation.  The  whole  subject  is 
thus  left  in  great  doubt  and  difficulty. 

I  will  very  briefly  mention  one  other  example  of  the  same  species  of 
defect.  By  §  1313  it  is  said:  **  No  estate,  real  or  personal,  shall  be  be- 
queathed or  devised  to  any  charitable  or  benevolent  society,"  or  for 
charitable  uses,  **  except  the  same  be  done  by  and  duly  executed  at  least 
thirty  days  before  the  death  of  the  testator;  and  if  so  made  at  least 
thirty  days  prior  to  said  death,  such  devis^  or  legacy,  and  each  of  them, 
shall  be  valid;  Provided,  that  no  such  devises  or  bequests  shall  collect- 
ively exceed  one-third  of  the  estate  of  the  testator  leaving  legal  heirs/* 
etc.  This  section  presents  two  difficulties  for  judicial  interpretation. 
The  first  is,  whether  the  amount  of  charitable  gifts  must  not  exceed  one- 
third  of  the  gross  estate  before  the  testator's  debts,  etc.,  have  been  paid, 
or  one-third  of  the  net  estate  after  such  debts,  etc.,  have  been  paid.  The 
supreme  court  have  settled  this  doubt  by  adopting  the  latter  interpreta- 
tion. The  other  difficulty  is  more  serious,  because  its  answer  must  be, 
to  a  great  extent,  arbitrary.  The  import  of  the  proviso  is  that  if  the  tes- 
tator dies  leaving  no  *'  legal  heirs,"  then  there  is  no  limit  to  the  amount 
he  may  give  for  charitable  purposes;  but  if  he  does  leave  "  legal  heirs," 
then  he  cannot  give  more  than  one-third  of  his  net  property  for  chari- 
table uses.  What  is  meant  by  "  legal  "  heirs  ?  Can  there  be  any  heirs 
which  are  not  legal  ?  What  would  be  illegal  heirs  ?  Does  the  term 
"  legal  heirs"  mean  the  same  thing  as  "  heira  "  ?  If  so,  then  the  pro- 
viso must  mean,  that  if  the  testator  leaves  aiiy  heirs,  his  charitable  gifts 
are  limited  to  one-third  of  his  net  estate  ;  while  only  in  case  he  leaves 
no  heirs  at  all,  can  he  dispose  of  his  property  for  charitable  uses  without 
limit.  In  other  words,  by  this  construction,  it  is  only  where  his  prop- 
erty would  escheat  for  want  of  any  heir  to  inherit,  in  case  he  should  die 
intestate,  that  he  can  dispose  of  his  estate  by  w^ill  without  limit  to  char- 
itable purposes.  This  construction  seems  to  be  unnecessarily  harsh  and 
unjust.  If,  on  the  other  hand,  the  phrase  "  legal  heirs'*  is  not  synoni- 
mous  with  '*  heirs,"  what  meaning  can  be  given  to  it?  Is  it  possible 
that  by  the  term  *'  legal  heirs  "  the  legislature  intended  to  include  only 
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lineal  heirs — that  is,  issue  or  descendants  ?  Something  might  be  said  in 
favor  of  the  reasonableness  of  this  construction.  But  it  is  not  mj  de- 
sign to  discuss  the  true  interpretation  of  the  section.  I  have  only  cited 
it  to  show  that,  in  applying  a  most  important  and  practical  provision,  the 
courts  will  be  compelled  to  interpret  language  in  an  arbitrary  manner, 
so  that  their  work  will  differ  little  from  actual  legislation. 

I  will  mention  briefly  another  entirely  different,  and  wholly  unneces- 
sary defect  of  our  code — a  defect  which  a  little  care  would  have  removed, 
and  which  is  extremely  annoying  and  often  i^isleading.  It  is  a  defect 
of  arrangement.  No  reader  of  the  code  can  feel  certain  that  any  given 
title  or  chapter,  relating  to  a  particular  subject  matter,  contains  all  the 
rules  which  have  been  enacted  concerning  that  subject  matter,  and 
which  affect  the  private  rights,  duties  and  relations  of  persons.  Addi- 
tional rules,  often  of  the  very  highest  importance,  are  found  in  wholly 
different  and  unconnected  portions  of  the  same  code,  or  even  in  the 
other  codes — the  political  code,  or  the  code  of  procedure — in  portions 
where  no  ordinary  reader  would  have  expected  to  find  them.  For  ex- 
ample, the  title  and  chapters  on  "Marriage,"  "Divorce,"  "Husband 
and  Wife,"  "  Parent  and  Child,"  should  contain  all  of  the  rules  which 
define  the  statuB  of  marriage,  of  valid  and  void  or  voidable  marriages, 
of  legitimacy  or  illegitimacy  of  the  issue,  and  the  like.  The  lawyer  or 
the  judge,  ought  to  feel  an  absolute  certainty  that,  so  far  as  private  and 
civil  rights  at  least  are  concerned,  these  chapters  embraced  every  statutory 
rule  binding  on  the  courts  relating  to  these  subject  matters.  On  the 
other  hand  the  chapter  on  ' '  Successions* '  should  be  confined  to  a  state- 
ment of  all  the  rules  determining  the  circumstances  under  which  the  rel- 
atives of  a  deceased  are  entitled  to  a  share  in  his  property,  what  rela- 
tives are  thus  entitled,  and  the  shares  of  the  property  which  they  shall 
respectively  receive.  Rules  deteTmining  wlio  are  relatives,  who  are  legiti- 
mate or  illegitimate,  etc.,  do  not  belong  to //u8  chapter,  but  belong  exclu- 
sively to  the  title  which  deals  with  the  status  of  marriage  and  of  the  issue 
of  a  marriage.  Such  being  the  ideal  of  a  code,  what  are  the  facts  as 
found  in  our  civil  code?  In  the  title  on  "Marriage,"  we  find  certain 
marriages  declared  to  be  absolutely  void  and  others  voidable;*  provis- 
ions for  annulling  voidable  marriages  by  a  decree  of  the  court;*  a  gen- 
eral provision  that  not  only  voidable  marriages,  but  also  voidable  and 
incestuous  marriages  7na7j  be  annulled  by  a  judicial  decree,  although 
such  proceeding  does  not  seem  to  be  made  necessary.*  In  regard  to  the 
legitimacy  of  issue,  this  title  contains  the  following  special  provisions : 
"  When  a  marriage  is  annulled  on  the  ground  that  a  former  husband 
or  wife  was  living,  or  on  the  ground  of  insanity,  children  begotten  be- 
fore the  judgment    are    legitimate."'     "  When  a  divorce    is    granted 

*§§ 58, 59, 60,  61,  82.  '^§§82,83.  eg  80.  ^§84. 
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for  the  adultery  of  the  husband,  the  legitimacy  of  children  begotten  of 
the  wife  before  the  commencement  of  the  suit  is  not  affected;*'  and 
when  the  divorce  ia  on  account  of  the  wife's  adultery,  the  legitimacy  of 
the  children  begotten  before  the  commission  of  the  adultery,  ia  not 
affected,  but  the  legitimacy  of  her  children  begotten  after  her  adultery 
may  be  questioned,  and  must  be  determined  by  the  court  on  evidence."* 
The  title,  "  Parent  and  Child,"  says  that  "  all  children  bom  in  wed- 
lock are  presumed  to  be  legitimate.""  This  section  does  not  make  all 
children  born  in  wedlocit  absolutely  legitimate;  it  only  raises  a  pre- 
sumption. That  presumption  viay  be  overcome,  and  a  child,  although 
born  in  lawful  wedlock,  may  possibly  be  illegitimate.  Furthermore,  the 
section  in  speaking  of  **  wedlock,"  of  course  means,  by  all  rules  of 
interpretation,  lawful  wedlock.  If  a  marriage  is  absolutely  void,  as 
being  incestuous,  or  criminally  bigamous,  etc.,  there  is  really  no  wed- 
lock, and  the  children  are  not  born  in  wedlock.  All  these  provisions 
are  found  in  the  proper  title  and  chapters;  and  every  reader  of  the  code 
has  a  right  to  assume  that  no  other  provisions  determining  who  are  or 
are  not  legitimate,  shall  be  found  in  any  other  part  of  the  civil  code, 
nor  in  any  other  of  the  various  codes.  If  the  authors  of  the  code 
thought  that  these  provisions  were  insufficient,  and  proposed  any  addi- 
tional rules,  such  rules  should  have  been  incorporated  into  these  same 
chapters.  Turning  to  the  title  on  "  Successions,"  we  find,  after  some 
general  definitions,  a  long  section,"  in  which  the  shares  of  property 
which  the  husband,  wife,  children,  other  issue,  and  next  of  kin  of  the 
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deceased  intestate,  are  entitled  to  take  under  various  specified  circum- 
stances, t'he  rules  given  in  this  section  apply,  of  course,  to  legitimate 
children,  issue,  and  relatives.  In  the  next  section,"  are  given  rules 
concerning  the  rights  of  illegitimate  children  or  issue  to  succeed.  At 
the  end  of  this  section,  utterly  unconnected  with  its  previous  provis- 
ions or  subject-matter,  and  utterly  foreign  to  the  object  and  subject- 
matter  of  the  entire  title,  we  find  the  following  sweeping  clause:  "The 
issue  of  all  marriages  null  in  laiv,  or  dissolved  by  divorce,  are  legUimate,'* 
I  do  not  now  propose  to  discuss  the  monstrous  impropriety  of  this 
provision  as  a  rule  of  law,  nor  its  flat  contradiction  of  the  special 
clauses  cited  above  from  the  previous  chapters  of  the  code.  Taken  lite- 
rally,— and  it  seems  impossible  to  escape  from  the  result, — it  means 
,that  the  children  of  all  void  marriages,  even  though  incestuous  or  crim- 
inally bigamous,  and  whether  annulled  by  a  decree  of  the  court  or  not, 
and  the  children  of  all  marriages  dissolved  by  divorce  as  well  for  the 
adultery  of  the  wife  as  for  other  causes,  and  even  though  the  evidence 
might  demonstrate  the  fact  that  the  children  were  begotten  and  born 
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from  the  adulterous  connection  of  the  wife,  are  legitimate,  and  as  such 
are  entitled  to  succeed  to  the  property  like  other  legitimate  issues. 
My  only  purpose,  at  present,  is  to  illustrate  the  serious  defect  of  the 
code  which  I  am  describing.  Here  is  a  clause,  not  only  making  most 
sweeping  additions  to  the  rules  concerning  legitimacy  contained  in  the 
chapters  which  properly  treats  of  that  subject,  but  even  altering  and 
contradicting  those  rules,  found  in  a  portion  of  the  code  where  no  ordi- 
nary lawyer  would  naturally  look  for  it, — hid  away,  so  to  speak,  at  the 
end  of  a  long  section  treating  of  other  matters.  A  practicing  lawyer 
might  use  the  code  for  years  without  noticing  this  clause;  and  we  pre- 
sume that  most  readers  who  have  noticed  it,  have  merely  stumbled 
upon  it.  Nor  is  this  an  isolated  and  exceptional  case.  Unfortunately, 
this  defect  of  arrangement  is  found,  to  a  greater  or  less  extent,  in  all  parts 
of  the  civil  code,  and  certainly  detracts  very  muQh  from  its  usefulness. 
I  will  give  one  more  illustration.  The  common  law  recognizes  a 
mode  of  acquiring  property  in  things  by  occupancy,  the  property  being 
thus  acquired  at  once,  by  the  party's  own  act,  there  being  no  other  law- 
ful owner.  Finding  a  chattel  is  one  mode  of  occupancy.  At  the  com- 
mon law  the  finder  of  a  chattel  acquires  the  property  in  it  immediately 
if  the  former  owner  had  completely  abandoned  it,  or  if  there  is  no  other 
owner  who  makes  claim  to  the  thing.  The  civil  code  recognizes  occu- 
pancy as  a  mode  of  acquiring  property,  but  does  not  define  it.^*  In  the 
title  on  "  Deposit,"  there  is,  strangely  enough,  a  chapter  on  '*  Finding." 
This  chapter  contains  several  rules  defining  the  finder's  duties  towards 
the  real  owner;  but  contains  no  provision  whatever  applicable  to  the 
cases  where  the  former  owner  had  abandoned  the  chattel,  or  where 
there  was  no  former  owner  who  made  claim,  in  which  cases  at  common 
law,  the  finder  at  once  acquired  an  absolute  property  by  his  act  of  find- 
ing. These  are  all  the  provisions  of  the  civil  code,  in  any  manner  relat- 
ing to  the  subject,  nor  is  there  in  the  text  any  reference  to  the  other 
codes.  The  common  law  ruje  referred  to  is,  of  course,  a  rule  of  pri- 
vate property,  and  should  be  embraced  in  the  civil  code,  in  the  title 
which  treats  of  the  modes  of  acquiring  property.  Turning  to  the  politi- 
cal code  we  find  a  chapter  on  **Lost  money  and  goods,"  which  pre- 
scribes certain  proceedings  to  be  taken  by  the  finder  in  order  to  discover 
the  true  owner.  This  chapter  alone  contains  a  section  embodying  the 
common  law  rule  by  which  the  finder  acquires  absolute  property  in  the 
chattel  in  case  no  owner  appear  to  claim  it.^*  All  these  provisions 
clearly  have  no  proper  place  in  a  political  code,  and  I  venture  to  say 
that  no  person  at  all  acquainted  with  statutory  legislation,  would  natur- 
ally look  for  them  in  the  political  code;  and  no  intelligent  lawyer  would 
naturally  look  for  them  elsewhere  than  in  the  civil  code  in  the  chapter 
concerning  the  acquisition  of  property.  These  exami)les  are  sufficient, 
at  present,  to  illustrate  the  defects  which  I  have  described.     J.  N,  P. 
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CIRCUIT  COURT,    DISTRICT  OF  CALIFORNIA. 

HaUSMEISTER  V,  POBTER,   TREASURER,  ETC- 

August  i5,  1884^ 

Equity  JcRisDiCfTioy— Reitedy  at  Law.-— Under  section  721,  R.  S.,  suits  in  equity  in  the 
United  States  courts,  cannot  be  sustained  in  any  case  where  a  plain,  adequate  and  complete 
remedy  may  be  had  at  law. 

Mandamus  an  Adequate  Remedy  at  Law.— Where  the  treasurer  of  a  city  refuses  to  pay 
coufwns  due  ujwn  bonds  out  of  funds  in  the  treasury,  expressly  provided  for  that  purpose  by 
the  statute,  and  refuses  to  set  apart  a  portion  of  the  taxes  collectefl,  as  a  sinking;  fund  for 
the  payment  of  bond  3  of  the  city,  as  required  by  the  statute,  a  writ  of  mandamus,  t<i  compel 


to  any  other  pendinp:  proceeding  at  law  to  obtain  payment. 

Rosenbaum  &  Scheeline  and  S.  C.  Denson,  for  the  complainant. 

W.  A,  Anderson  and  J,  H.  McKune,  for  the  defendant. 

.  

Sawyer,  Circuit  Judge.  This  is  a  bill  in  equity,  filed  against  the 
treasurer  of  Sacramento  city  bv  a  holder  of  ten  thousand  dollars  of 
the  bonds,  and  six  hundred  dollars  over-due  coupons  thereon,  of  the 
city  of  Sacramento,  issued  in  pursuance  of  the  laws,  and  under  the 
circumstances  fully  set  forth  in  Kennedy  v.  The  City  of  Sacramento, 
2  West  Coast  Rep.,  223. 

The  bill  alleges  the  facts  relating  to  the  issue  of  the  bonds  and 
the  amount  held  by  complainant;  that  there  is  a  large  amount  of 
money — $174,000  and  upwards — in  the  interest  and  sinking  fund  in 
the  city  treasury,  applicable  to  the  payment  of  said  coupons,  and 
something  over  $170,000  of  taxes  and  water  rents  collected  for  the 
year  1883-4,  in  the  city  treasury;  and  that  '*it  is  the  duty  of  said 
treasurer  to  apportion  and  set  apart  to  said  '  interest  and  sinking 
fund,'  fifty-five  per  cent,  of  the  whole  of  said  revenues,  and  to  hold 
and  pay  out  the  said  fifty-five  per  cent,  of  said  sums  for  the  purposes  of 
said  fund  and  no  other  purpose;"  that  the  complainant  has  demanded 
payment  of  said  coupons  held  by  him,  and  that  said  treasurer  should 
set  apart  said  fifty-five  per  cent,  to  said  interest  and  sinking  fund, 
and  only  apply  it  for  the  proper  uses  of  said  fund;  that  said  treas- 
urer refuses  to  comply  with  said  demand,  and  is  unlawfully  divert- 
ing said  fund  to  other  objects  of  city  expenditure,  and,  if  not  res- 
trained from  so  doing,  will  appropriate  the  whole  of  said  fund  to 
such  other  objects,  and  leave  nothing  applicable  to  the  payment  of 
said  bonds  and  coupons.  He,  therefore,  asks,  as  relief,  that  defend- 
ant be  perpetually  enjoined  from  paying  out  said  money  for  any 
other  purpose  than  the  liquidation  of  said  bonds  and  coupons;  and 
he  further  asks  for  a  preliminary  injunction  pending  the  suit.  De- 
fendant demurs  to  the  bill  on  the  ground  of  want  of  equity,  and  that 
the  facts  disclosed  show  no  cause  of  equitable  jurisdiction.  He 
also  opposes  the  preliminary  injunction  on  the  same  grounds. 

Section  723,  revised  statutes,  provides  that  *' suits  in  equity  shall 
not  be  sustained  in  either  of  the  courts  of  the  United  States,  in  any 
case  where  a  plain,  adequate  and  complete  remedy  may  be  had  at 
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law."  And  this  provision  has  been  often  recognized  and  enforced 
by  the  supreme  court  of  the  United  States,  as  in  Hipp  v.  Jiabin, 
19  How.,  271;  Parker  v.  Wiunipiseogee  Co.,  2  Black.,  515;  Watson  v. 
Sutherland,  5  Wal.,  74,  and  many  other  cases.  In  this  case,  if,  as 
alleged,  there  are  funds  in  the  treasury  applicable  to  the  purpose, 
it  appears  to  me,  that  the  complainant  has  a  plain,  adequate,  and 
complete  remedy  at  law,  by  mandamus,  for  the  non-payment  of  any 
lawful  coupons  held  by  him  now  due.  Also,  a  complete  remedy  at 
law,  by  mandamus,  if  any  remedy  he  has  at  this  time,  to  compel 
defendant  to  set  apart  any  moneys  in  the  treasury  required  by  law 
to  be  set  apart  as  a  "sinking  fund "  for  the  payment  when  they  fall 
due,  of  {tny  bonds  held  by  him  not  yet  matured.  In  a  case  relating 
to  a  part  of  these  same  bonds,  the  supreme  court  of  California,  in 
Meyer  v.  Porter,  1  W.  C.  Reporter,  874,  held,  that  a  mandamus 
should  issue  to  compel  the  treasurer  of  Sacramento  to  pay  the  over< 
due  coupons,  there  being  money  in  the  treasury  applicable  to  their 
payment.  It  is  alleged  in  the  bill,  that  there  is  a  much  larger 
amount  of  money  applicable  to  the  purpose  in  the  treasury  than  is 
necessary  to  pay  complainant's  overdue  coupons.  That  being  so,  the 
supreme  court  hold  that  it  is  the  duty  of  the  treasury  to  pay  them, 
and  if  he  refuses  payment,  that  he  can,  and  should  be  compelled  to 
pay  them  by  mandamus.  So,  also,  in  Meyer  v.  Brown,  the  supreme 
court  of  the  state,  sitting  in  bank,  in  regard  to  this  same  class  of 
bonds,  unanimously  held  the  writ  of  mandate  to  be  a  proper  remedy 
to  compel  the  city  authorities  to  levy  a  tax  to  supply  a  lund  to  pay 
these  coupons.  In  this  case  the  court  followed  the  judgment  of 
the  supreme  court  of  the  United  States  in  Louisiana  v.  Pillsbury, 
105  U.  S.,  302,  which  directed  a  writ  of  mandamus  to  issue  to  com, 
pel  the  city  of  New  Orleans  to  levy  an  annual  tax  to  pay  the  interest 
on  the  bonds  then  in  question:  See,  also,  Kennedy  v.  Sacramento, 
2  West  Coast  Rep.,  223. 

From  these  cases,  it  is  clear  that,  if  there  is  money  in  the  city 
treasury,  applicable  to  the  purpose,  and  it  is  alleged  that  there  is, 
the  treasurer  can  be  readily  compelled  by  mandamus  to  pay  the 
amount  due  complainant  on  his  coupons;  and  if  the  officers  do  not 
provide  the  funds  by  levying  the  proper  tax,  that  they  can  be  com- 
pelled to  do  so  by  mandamus.  This  is  a  remedy  at  law,  direct, 
speedy  and  adequate,  and,  as  was  stated  in  the  last  case  cited,  the 
only  remedy  in  view  of  the  provisions  of  the*  statute  under  which 
the  bonds  were  issued  and  accepted.  The  decree  asked  for  in  this 
bill  would  afford  no  relief  whatever,  without  other  and  independent 
proceedings  at  law.  It  would  simply  keep  the  money  in  the  treas- 
ury. No  decree  for  the  payment  of  the  money  could  be  made, 
because  a  judgment  against  the  city,  at  law,  would  be  ample  for 
that  purpose,  where  a  judgment  could  be  had,  and  no  such  decree 
is  asked.  But,  in  the  case  of  these  bonds^  it  was  held  in  Kennedy 
V.  Sacramento,  mipra,  that  a  judgment,  at  law,  against  the  city 
could  not  be  obtained  under  the  statute.  For  the  same  reasons,  no 
decree  in  equity  could  be  had,  even  if  the  court  had  jurisdiction 
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in  other  respects  to  enter  sacli  a  decree.  Bat  it  has  none,  as  the 
remedy,  if  any,  would  be  a  judgment  at  law.  The  decree  asked 
does  not  appear  to  be  ancillary  to  any  proceeding  at  law  now  pend- 
ing, or  even  contemplated,  to  obtain  the  money  if  retained  in  the 
treasury.  But  if  it  is  the  duty  of  the  treasurer  to  pay  these  coupons 
out  of  the  funds  alleged  to  be  in  the  treasury,  the  most  direct, 
speedy,  and  effective  way  to  obtain*  payment  is  by  mandamus  in  a 
court  of  law.  This  remedy  is  complete  and  adequate.  It  would 
not  only  prevent  the  money  from  being  diverted  to  other  purposes; 
all  that  this  bill  seeks — but  would  secure  the  payment  of  the 
overdue  coupons  held  by  complainant,  and  be,  in  itself,  a  full  and 
adequate  remedy,  while  that  sought  in  this  bill  could  only  be  an- 
cillary to  some  other  remedy  in  a  court  of  law,  to  which  complainant 
would  be  driven  at  last. 

The  bill,  in  mj  judgment  presents  no  case  of  equitable  cogni- 
zance. The  preliminary  injunction  must  be  denied,  the  demurrer 
to  the  bill  sustained,  and  the  bill  dismissed,  and  it  is  so  ordered. 


DISTRICT  COURT,   DISTRICT  OF  CALIFORNIA. 
In  be  Shonq  Toon  on  Habeas  Corpus. 

AuguBt  SO,  ISSj^ 

Chinese  Restriction  Act— Ccstom  House  Certificate— Excuse  for  not  OBTAiNTNa. 
— Chinese  laborers  who  left  the  United  States  after  the  restriction  act  of  1882  went  into 
effect,  and  before  the  jiassage  of  the  act  of  July  5,  1884,  cannot  re-enter  without  priK.iucinj{ 
the  custom  hou.%e  certificate  required  by  the  former  act.  No  excuses  for  the  failure  to  obtain 
Buch  can  in  any  case  be  received. 

Application  for  a  writ  of  habeas  corpvs.  The  opinion  states  the 
facts. 

S.  G.  Helbom,  U.  8.  Athyrney^  and  Carroll  Cook,  Assistant  U.  S. 
Attorney,  for  the  United  States. 

.  T/iomas  D.  Riordan,  for  the  petitioner. 

Hoffman,  District  Judge.  The  p'^titioner  in  this  case  is  a 
Chinese  laborer  who  left  this  state  some  two  months  after  the  law  of 
May  6,  1882,  went  into  operation.  He  does  not  produce  the  castom 
house  certificate  required  by  that  law  nor  did  he  procure  one.  He 
seeks  to  explain  and  excuse  his  failure  to  obtain  it  oy  evidence  tend- 
ing to  show  that  on  the  day  of  his  departure  three  steamers  sailed 
from  this  port  for  China.  That  the  number  of  passengers  on  these 
steamers  was  very  great.  That  he,  together  with  many  others, 
repaired  to  the  custom  house  to  obtain  certificates.  That  the 
applicants  were  admitted  singly,  but  that  long  before  he  and  some 
others  could  obtain  admittance  the  doors  of  the  office  were  closed 
and  he  and  his  companions  were  left  to  choose  between  embarking 
without  a  certificate  and  losing  their  passage  money. 
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The  district  attorney  objected  to  the  admission  of  this  testimony. 

It  was  received  provisionally,  subject  to  the  objection. 

The  question  is  thus  presented  whether,  in  the  case  of  Chinese 
laborers  who  left  the  United  States  after  the  law  of  1882  went  into 
effect,  and  before  the  passage  of  the  recent  law  of  July  5,  1884,  any 
evidence  tending  to  excuse  their  failure  to  obtain  a  custom  house 
certificate  can  be  received. 

Under  the  provisions  of  section  4  of  the  recent  act  of  July  5, 1884, 
it  would  seem  plain  that  no  such  evidence  can  be  admitted.  That 
section  provides  for  the  issuance  of  a  certificate  to  the  departing 
laborer  substantially  as  prescribed  in  the  act  of  1882.  Its  form  is 
modified,  however,  in  some  particulars,  not  necessary  here  to  enu- 
merate. With  regard  to  tnis  certificate  the  law  prescribes  in 
explicit  terms:  ''Said  certificate  shall  be  the  only  evidence  permis- 
sible to  establish  his  (the  laborer's)  ri^ht  of  re-entry  " 

Of  course  the  production  of  the  certificates  prescribed  by  the  law 
of  1884  cannot  be  exacted  of  laborers  who  left  the  United  States 
before  its  passage,  and  who  obtained  from  the  custom  house  the 
certificates  required  by  the  existing  law  at  the  time  of  their 
departure. 

But  the  clause  of  the  act  of  1884  is  cited  to  show  the  intention  of 
congress  to  exact  of  all  laborers  who  should  depart  after  the  law 
went  into  efiect,  the  production,  on  their  return,  of  the  certificate 
therein  prescribed  as  the  indispensable  condition  of  their  right  of 
re-entry. 

The  same  policy  is  observable  in  the  provision  of  the  sixth  sec- 
tion with  regard  to  Chinese  persons  other  than  laborers  ' '  who  shall 
be  about  to  come  to  the  United  States."  They  are  required  to 
obtain  a  "permission,"  etc.,  "  of  the  Chinese  government,"  etc., 
''which  certificate  shall  be  vised  by  the  diplomatic  ox  consular  rep- 
resentatives of  the  United  States,"  etc. 

"  Such  certificate  vised  as  aforesaid  *  *  *  shall  be  the  sole 
evidence  permissible  on  the  part  of  the  person  prodw^ni  ike  same 
(sic.)  to  establish  a  right  of  entry  into  the  United  States." 

If  these  provisions  should  be  deemed  to  apply  to  every  person 
other  than  a  laborer  who  shall  be  about  to  come  to  the  United 
States,  the  position  of  the  resident  Chinese  merchants  who  may 
desire  to  visit  British  Columbia,  or  Mexico,  or  the  Sandwich  Islands, 
is  much  more  unfavorable  than  that  of  the  laborer.  For  the  latter 
may  obtain  a  custom  house  certificate  entitling  him  to  re-enter  the 
United  States,  while  the  former  can  only  return  on  the  production 
of  the  certificate  issued  by  the  * '  Chinese  or  other  government  of 
which  he  is  a  subject,  vised  by  the  representative  of  the  United 
States. " 

Congress  has  unmistakably  adopted  with  respect  to  Chinese  immi- 
gration a  policy  of  great  rigor,  and  as  the  last  act  was  passed  but 
little  more  than  two  years  after  the  passage  of  the  act  of  1882,  that 
policy  cannot  be  overlooked  in  determining  the  true  intent  and  mean- 
ing of  the  earlier  enactment. 
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Bj  the  treaty  of  November  17, 1880,  it  was  provided  that  *' Chinese 
laborers  loho  are  noio  in  the  United  States  shall  he  idloived  to  go  and  come 
of  their  own  free  will  and  accord^  and  shall  be  accorded  all  the  rights, 
privileges  and  immunities,"  etc. 

The  rights  thus  solemnly  guaranteed  by  treaty  stipulation  were 
recognized,  and  even  extended  by  the  act  of  1882. 

The  first  section  of  that  act  provides  in  general  terms  for  the  sus- 
pension of  the  right  of  Chinese  laborers  to  come  into  the  United 
States  from  and  aiter  the  expiration  of  ninety  days  next  after  the 
passage  of  the  act. 

The  second  section  imposes  certain  penalties  on  masters  of  ves- 
sels who  shall  knowingly  land  Chinese  laborers. 

The  third  section  provides  that  '*  The  two  foregoing  sections  shall 
not  apply  to  Chinese  laborers  who  were  in  the  United  States  on  the 
seventeenth  day  of  November,  1880  (the  date  of  the  treaty),  or  who 
shall  have  come  into  the  same  he/ore  the  expiration  of  ninety  days  next 
after  the  passage  of  this  act,  and  who  shall  produce  the  evidence  here- 
inafter required,'  etc.,  etc.  (referring  to  the  custom  house  certificates.) 

During  the  interval  which  elapsed  between  the  date  of  the  treaty 
and  August  6,  1882,  (ninety  days  after  the  passage  of  the  law),  large 
numbers  of  Chinese  laborers  came,  without  hindrance,  into  the  Uni- 
ted States,  and  many  departed,  of  course  without  obtaining  custom 
house  certificates,  for  none  were  by  law  required. 

On  the  return  of  these  latter  the  question  was  presented  whether 
the  certificate  required  by  the  law  of  1882  could  be  exacted  of  them 
as  a  condition  of  their  right  to  re-enter  the  United  States. 

We  were  of  opinion  that  it  could  not,  for  reasons  that  appeared,  and 
still  appear,  to  us  conclusive  and  unanswerable : 

First — Having  been  here  at  the  date  of  the  treaty,  the  right  of 
the  laborers  to  "  come  and  go  of  their  own  free  will  and  accord " 
was  guaranteed  to  them  by  its  second  article  in  the  plainest  and 
most  unequivocal  terms. 

Second — This  right  was  recognized  hj  the  law  of  1882,  for  they 
were  expressly  excepted  from  the  operation  of  the  section  of  the  a<5t 
which  suspended  the  coming  of  Chinese  laborers 

It  was  contended  by  the  district  attorney  that  by  the  law  all  re- 
turning Chinese  laborers  were  required  to  produce  a  certificate, 
and  we  were  asked  so  to  construe  it.  In  other  words,  we  were 
asked  to  hold  that  congress,  in  passing  the  law  had,  in  eifect,  said  to 
the  Chinese  laborers:  "  True  it  is  that  you  were  here  at  the  date  of 
the  treaty,  or  have  come  here  within  ninety  days  after  the  passage  of 
this  act,  and  had  the  right  when  you  left  the  United  States  to  go 
and  come  of  your  own  free  will  and  accord,  but  you  shall  be  denied 
that  right  unless  you  have  heretofore,  and  at  the  time  of  your  de- 
pature,  obtained  a  certificate,  now  for  the  first  time  required  to  be 
obtained  by  departing  laborers — which,  at  the  time  of  your  depart- 
ure, no  law  authorized  any  United  States  official  to  issue  to  you — 
which  it  was  legally  impossible  for  you  to  obtain — and  which,  if  you 
had  obtained  it,  would  have  been  wholly  invalid  for  want  of  author- 
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ity  on  the  part  of  the  custom  house  officers  to  issue  it — and  because 
it  would  not  have  been  the  certificate  required  by  the  law  we  are 
now  passing." 

Can  it  be  contended  that  any  court  should  so  construe  this  law — 
(if  such  construction  could  by  possibility  be  avoided),  as  to  impute 
to  coDgress  when  legislating,  '  *  to  execute  certain  treaty  stipulations 
with  China,"  and  while  affecting  to  acknowledge  rights  secured  by 
the  plain  language  of  the  treaty,  the  intention  to  attach  by  retro- 
spective, and  essentially  ex  post  facto  legislation,  conditions  prece- 
dent to  the  exercise  of  that  right  which  it  was  impossible  to  per- 
form, and  to  enact  that  the  non-performance  of  those  conditions 
should  forfeit  the  right  ?  And  this  construction  we  were  asked  to  give 
to  a  law  which  discloses  the  most  scrupulous  solicitude  on  the  part 
of  congress  to  avoid  even  the  appearance  of  retrospective  legisla- 
tion, for  it  provides  that  the  sections  prohibiting  the  coming  to  the 
United  States  of  Chinese  laborers,  not  only  shall  not  apply  to  Chi- 
nese laborers  in  the  United  States  at  the  date  of  the  treatv,  but  also 
to  those  who  might  come  into  the  United  States  before  tlie  expira- 
tion of  ninety  days  next  after  the  date  of  the  passage  of  the  law, 
thus  protecting  from  its  operation  not  merely  Chinese  laborers  in 
transitu,  but  laborers  who  might  leave  China  before  the  expiration 
of  a  period  of  time  reasonably  sufficient  for  notice  of  the  law  to 
reach  that  country. 

It  appeared  to  us  very  plain  that  by  adopting  the  construction 
contended  for,  we  should,  m  effect,  accuse  congress  of  gross  disin- 
genuousness,  or  of  utter  disregard  of  a  treaty  stipulation,  to  the  ob- 
servance of  which  the  national  honor  was  pledged. 

The  only  clause  in  the  act  which,  in  any  degree,  favored  the  con- 
struction contended  for,  occurs  in  the  third  section,  already  cited. 

It  will  be  observed  that  that  section  provides  **  that  the  two  fore- 
going sections  shall  not  apply  to  Chinese  laborers  who  were  in  the 
United  States  on  the  seventeenth  day  of  November,  1880,  etc.,  etc., 
aiid  who  shall  produce  to  the  collector  the  evidence  hereinafter  in 
this  act  required,"  etc.,  etc. 

The  use  of  the  copulative  conjunction  '*  and  "  seemed  to  favor  the 
idea  that  the  laborers  excepted  from  the  operation  of  the  two  pre- 
ceding sections  were  those  who  not  only  were  here  at  the  date  men- 
tioned, but  who  should  produce  the  evidence  required.  But  the  con- 
siderations I  have  advanced  seemed  too  strong  to  be  overcome  by 
the  existence  of  a  single  word  in  the  text  of  the  law.  We  attribute 
its  appearance  to  inadvertence  or  clerical  error. 

The  recent  legislation  of  congress  has  shown  our  supposition  to 
have  been  correct.  In  the  corresponding  section  of  the  law  of  1884, 
the  word  *'anrf"  is  omitted,  and  the  words  ''nor  shall  said  sections 
apply  to  Chinese  laborers  loho  shall  produce,^^  etc.,  are  inserted. 

The  Chinese  laborers  whose  coming  to  the  United  States  is  not 
suspended  by  the  act,  are  thus  clearly  divided  into  two  classes : 

First — Those  who  were  here  at  the  date  of  the  treaty,  or  have 
come  before  August  6,  1882. 
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Second — Thoso  who,  having  departed  after  the  passage  of  the  law, 
shall  produce  the  evidence  in  the  act  required 

The  construction  we  had  given  to  the  act  of  1882  must  have  been 
known  to  congress — certainly  to  the  members  more  especially  inter- 
ested in  the  bill.  The  amendment  or  correction  referred  to  was  ac- 
cepted without  objection  by  the  chairman  of  the  committee  which 
reported  the  bill,  and  without  opposition  from  any  quarter. 

I  cannot  but  regard  this  correction  of  the  language  of  the  act  of 
1882  as  an  unmistakable  legislative  affirmance  of  the  correctness  of 
the  construction  we  had  given  it. 

Upon  thesegrounds  the  judges  were  unanimously  of  opinion  that 
the  return  certificates  could  not  be  exacted  as  a  condition  precedent 
to  their  right  of  re-entering,  into  the  United  States  of  those  laborers 
who  were  here  at  the  date  of  the  treaty,  and  who  had  left  the  United 
Btates  before  the  law  of  1882  went  intd  operation,  and  that  the  pro- 
visions of  that  law  with  regard  to  return  certificates  did  not  and 
were  not  intended  to  apply  to  such  laborers. 

The  rulings  of  the  treasury  department  on  this  point  have  been 
conflicting. 

On  the  twentieth  day  of  July,  1882,  the  custom  house  authorities 
were  instructed  that  a  laborer  who  was  in  the  United  States  at  the 
time  the  treaty  was  ratified,  but  departed  without  a  certificate  of 
identification  from  the  collector  of  customs,  and  prior  to  the  time 
w^hen  that  office  was  prepared  to  issue  such  certificates,  has  the  right 
to  return  only  on  certificate  of  identity  required  by  the  statute. 
This  instruction  is  signed  by  Judge  Folger,  secretary  of  the  treas- 
ury. Whether  prepared  by  him  or  by  a  subordinate,  we  are  not 
informed. 

The  same  question  appears  to  have  been  again  presented  to  the 
department,  and  on  the  twenty-sixth  day  of  October,  1882,  further 
instructions  were  forwarded  to  the  custom  house  authorities.  In 
these  instructions  the  following  passage  occurs:  "All  laws  must 
receive  a  reasonable  construction,  and  the  intent  of  the  legislature 
in  cases  of  doubtful  construction  is  always  to  be  regarded.  It  man- 
ifestly was  not  the  intention  of  congress  to  take  away  from  a  Chinese 
laborer  residing  in  this  country  at  the  date  of  the  confirmation  of 
the  treaty  his  right  to  go  and  return  at  pleasure. 

'*  Inasmuch  as  it  is  impossible  for  a  Chinese  laborer  departing  from 
this  country  before  the  passage  of  the  act  of  1882,  to  obtain  the 
certificate  required  by  that  act,  congress  could  not  have  intended  to 
deprive  him  of  his  right  to  return  for  not  doing  what  was  impos- 
sible." 

******** 

'*  It  will  be  understood,  of  course,  that  the  decision  of  this  depart- 
ment is  subject  to  be  overruled  by  the  courts." 

It  would  not  be  easy  to  state  more  compactly  the  grounds  upon 
which  our  ruling  is  based. 

This  instruction  is  signed  by  "H.  F.  French,  acting  secretary  of 
the  treasury."    He  makes  no  allusion  to  the  previous  instruction 
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signed  by  the  secretary.  II  that  instruction  had  been  known  to  him, 
and  supposed  to  express  the  deliberate  opinion  of  the  secretary,  he 
would  scarcely  have  overruled  it,  especially  without  referring  to  it. 

This  instruction  by  the  acting  secretary,  being  the  latest,  is 
accepted  by  the  custom  house  as  furnishing  a  rule  for  its  guidance. 

The  ruling  of  the  department  is  thus  seen  to  be  in  harmony  with 
the  decisions  of  the  courts. 

But  the  claim  now  set  up  by  the  present  petitioner  is  based  on 
wholly  different  grounds.  He  does  not,  nor  can  he  deny,  that  the 
law  was  applicable  to  him,  nor  that  he  was  bound  to  procure  a  cer- 
tificate. He  left  the  United  States  two  months  after  its  passage. 
Heasks  the  court  to  excuse  his  non-compliance  with  the  law  in  con- 
sideration of  the  equitable  circuotstances  which  he  offers  to  prove. 
I  am  of  opinion  that  the  court  has  no  such  dispensing  power. 

The  terms  of  the  act  of  1884  expressly  forbid  the  reception  of 
any  evidence  of  the  right  to  re-enter  other  than  the  certificates 
required  by  the  law.  The  policy  and  intent  of  congress  are  thus 
clearly  indicated. 

No  excuse  for  the  failure  to  obtain  the  required  certificate  can  in 
any  case  be  received.  No  equitable  circumstances  can  be  shown  to 
explain  the  failure  to  obtain  the  certificate^  for  no  evidence  of  them 
is  '^permissible  " 

The  peremptory  language  of  the  law  of  1884  may  not  be  appli- 
cable to  a  case  arising  under  the  law  of  1882,  but  the  policy  and 
intention  of  congress,  indicated  by  the  former,  may  justly  be  re- 
ceived as  a  guide  to  the  true  construction  of  the  latter. 

The  ruling  in  this  case  may  seem  harsh,  as  the  petitioner  may 
allege  that  his  failure  to  obtain  his  certificate  was  in  part  caused  by 
the  fault  of  the  custom  house  officials.  But  he,  on  his  own  showing, 
was  also  in  fault.  He  knew,  or  might  have  known,  that  an  unusu- 
ally large  number  of  passengers  were  about  to  leave  on  the  three 
steamers  which  sailed  on  the  day  he  endeavored,  as  he  says,  to 
obtain  his  ceitificate.  It  was  his  duty  to  make  his  application  sea- 
sonably, and  in  time  to  allow  the  customs  authorities  to  discharge- 
their  duties  under  the  act.  He  may,  not  unjustly,  be  visited  with 
the  consequences  of  his  neglect. 

But  even  if  the  court  were  not,  as  I  believe,  without  authority  to 
dispense  with  the  requirements  of  the  act,  the  exercise  of  such 
authority  would  be  highly  inexpedient.  Admitting  that  the  facts 
as  offered  to  be  proved  in  this  case  are  generally  true,  yet  the  only 
evidence  that  the  petitioner  was  one  of  the  crowd  of  forty  or  fifty 
who  were  unable  to  gain  admittance  to  the  registration  office,  is  his- 
own  unsupported  statement.  If  the  production  of  the  certificate  can 
be  dispensed  with  in  his  case  the  same  rule  must  be  applied  to  every 
laborer  who  may  choose  to  swear  that  he  was  one  of  the  crowd. 
And  even  after  the  forty  or  fifty  who  are  now  said  to  have  composed 
it  are  admitted,  others  might  present  themselves  who  would-  claim 
the  same  privilege,  either  by  swearing  that  the  crowd  consisted  of  a. 
much  larger  number  of  persons,  or  that  the  court  had  been  imposed. 

No.  36.-2, 
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on  by  their  predecessors,  and  that  the  later  petitioners  were  the  per- 
sons who  really  composed  the  crowd. 

Moreover,  if  the  excuse  now  oflfered  be  accepted,  I  see  not  how 
any  other  excuse  which  the  fertile  ingenuity  of  these  people  could 
invent,  or  their  unscrupulous  mendacity  permit  them  to  swear  to, 
could  bo  rejected.  They  could  claim  that  they  were  prevented  by 
illness  from  applying  for  a  certificate,  or  that  they  were  waylaid  and 
assaulted  on  their  way  to  the  custom  house,  or  that  they  arrived  in 
the  city  barely  in  time  to  get  on  board  the  steamer,  and  so  on  indef- 
initely, through  the  endless  gamut  of  deceptions  which  have  in  so 
many  instances  wearied  and  disgusted  the  court,  but  the  falsehood 
of  which  the  district  attorney  i8,^n  general,  from  the  nature  of*  the 
case,  without  the  means  of  exposing,  except  by  cross-examination. 

Where  the  petitioners  have  claimed  the  right  to  re-enter  on  the 
ground  that  they  left  the  country  before  the  passage  of  the  law, 
proofs  other  than  by  parole  of  that  fact,  and  that  they  were  here  at 
the  date  of  the  treaty  can  readily  be  afforded. 

Profoundly  impressed  as  I  am  with  the  unreliability  of  Chinese 
testimony  in  general,  yet  the  nature  of  the  proofs,  always  documen- 
tary, which  I  have  exacted,  leads  me  to  believe  that  the  frauds 
which  have  in  this  class  of  cases  under  the  restriction  act  been  com- 
mitted, are  insignificant  in  number. 

But  if  the  door  is  now  to  be  thrown  open  to  the  admission  of  parole 
testimony,  tending  to  show  some  plausible  excuse  for  not  liaving 
obtained  the  certificates  required  by  the  act,  both  the  court  and  the 
law  will  be  at  the  mercy  of  Chinese  testimony  which  it  would  be 
impossible  to  morally  accept  as  true,  and  equally  impossible  to  con- 
tradict. 

I  think,  therefore,  that  even  if  I  had  the  power  to  exercise  any 
discretion  on  this  subject,  it  would  be  my  duty  to  refuse  to  admit 
the  testimony  now  offered.  But,  believing,  as  I  do,  that  it  is  inad- 
missible under  the  laws  I  have  no  authority  to  receive  it. 

Tho  ruling  here  announced  is  not  new.  So  long  ago  as  Novem- 
ber 14,  1883,  In  re  Pang  Ah  Chin,  Federal  Reporter,  vol.  18,  p..  527, 
it  was  held  by  this  court  that  a  laborer  who  was  here  at  the  date  of 
the  treaty,  but  who  departed  after  the  law  of  1882  went  into  opera- 
tion without  having  obtained  a  certificate,  could  not  be  permitted  to 
land,  notwithstanding  that  he  offered  to  show  that  at  the  time  of  his 
departure  he  was  ill  and  not  expected  to  survive  until  his  arrival  in 
China,  and  for  that  reason  neglected  to  obtain  his  certificate. 

The  principle  involved  in  that  ruling  is  substantially  the  same  as 
that  announced  in  the  present  decision,  though  the  circumstances 
alleged  in  excuse  are  entirely  different.  1  think  that  no  other  ruling 
can  be  made  without  wholly  sacrificing  the  law  to  Chinese  menda- 
city. Nor  is  the  rule  adopted  more  harsh  than  that  which  prevails 
in  many  civilized  countries  wjiere  the  passport  system  exists.  In 
none  of  them,  it  is  believed,  would  any  excuse  for  the  non-produc- 
tion of  the  passport,  such  as  has  been  offered  in  these  casos,  be  re- 
ceived. 
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DISTRICT  COURT,  DISTRICT  OF  CALIFORNIA. 
In  re  Chin  Ah  Sooey  on  Habeas  Corpus. 

August  21, 1884, 

Chintese  Restriction  Act  of  1884 — Removal  of  Chinese.— Under  the  Chinese  restric- 
tion act  of  1884,  \?here  the  court  finds  that  a  Chinese  person  is  unlawfully  within  the  United 
8tatei<,  it  has  implied  authority  to  order  the  marshal  to  cause  such  person  to  be  removed  to 
the  country  whence  he  came.  Unless  such  construction  is  given  the  act  would  prove  utterly 
abortive  as  a  means  of  attaining  the  object  which  congress  had  in  view. 

In  this  case  the  petitioner  was,  by  the  judgment  of  this  court  in  a 
proceeding  on  habeas  corpus,  remanded  to  the  custody  from  which 
he  was  taken.  The  marshal  thereupon  made  return  that  the  ship 
from  on  board  which  he  was  taken  had  sailed,  and  that  it  was  there- 
fore impossible  to  execute  the  order  of  the  court. 

An  order  was  thereupon  entered  committing  the  petitioner  to  the 
custody  of  the  marshal  to  await  the  direction  of  the  president  for  his 
removal  or  the  further  order  of  the  court. 

A  motion  was  thereupon  made  that  an  order  or  writ  be  directed  to 
the  marshal,  commanding  him  in  substance  to  cause  the  petitioner 
to  be  removed  to  the  country  whence  he  came. 

Carroll  Cook,  assistant  U.  S.  attorney,  for  the  motion. 

A.  P.  Van  Duser,  for  the  petitioner. 

Hoffman,  Distbict  Judge.  Neither  the  act  of  1882  nor  the  recent 
act  of  1884  makes  any  specific  provision  for  the  disposition  to  be 
made  of  Chinese  persons  found  on  a  proceeding  by  Jifibeaa  corpus,  or 
by  **  a  justice,  judge  or  commissioner,"  to  be  unlawfully  within  the 
United  States. 

That  in  this  country  any  human  being  claiming  to  be  unlawfully 
restrained  of  his  liberty  has  a  right  to  demand  a  judicial  investiga- 
tion into  the  lawfulness  of  his  imprisonment  is  not  questioned  by 
any  one  who  knows  by  what  constitutional  and  legalmethods  the 
right  of  liberty  is  secured  and  enforced  by  at  least  all  English  speak- 
ing peoples. 

In  many  of  the  states  the  refusal  on  the  part  of  the  "  court  or 
judge  to  grant  the  writ  of  habeas  corpus  on  a  proper  showing  is  pun- 
ished as  a  misdemeanor.  When,  therefore,  Chinese  in  large  num- 
bers arrived  at  this  port  who  were  detained  on  board  the  ship  by 
the  master  at  the  instance  of  the  custom-house  authorities,  their 
richt  to  demand  the  judgment  of  the  court  whether  they  were  law- 
fully restrained  of  their  liberty  could  not  be  gainsaid.  Writs  of 
habeas  corpus  were  accordinglv  issued  in  hundreds  of  instances. 

The  ordinary  course  in  such  cases  is  either  to  discharge  the  peti- 
tioner, or  to  remand  him  to  the  custody  from  which  he  was  taken, 
when  such  custody  is  found  to  be  lawful. 

It  soon  became  apparent  that  the  latter  course,  owing  to  the  num- 
ber of  cases,  was  impracticable;  for  the  ship  would  in  the  ordinary 
course  of  her  trade  have  departed  long  before  the  petitions  could  be 
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heard.     The  suggestion  by  the  district  attorney  that  "the  ship 
should  be  detained/'  was,  of  course,  rejected. 

First,  because  the  restriction  act  conferred  no  such  power  on  the 
court;  and  secondly,  because  it  could  not  have  been  contemplated 
by  congress  that  the  traffic  of  a  great  line  of  steamers  should  be 
interrupted,  the  intercourse  between  this  city  and  the  ports  of  China 
and  Japan  be  suspended,  and  the  mail  service  be  obstructed  because 
it  was  alleged  that  some  of  the  passengers  on  her  inward  bound 
voyage  were  not  entitled  to  land — passengers  who  had  been  admitted 
on  board  on  presentation  of  certifacates  which  the  law  declared  to 
be  prima  facie  evidence  of  their  right  to  enter  the  United  States. 

When,  therefore,  it  appeared  by  the  return  of  the  marshal  that  he 
was  unable  to  execute  the  order  to  remand  the  petitioner,  the  em- 
barrasing  question  presented  itself,  "what  was  to  be  done  with  him  ?  " 
The  12th  section  of  the  act  provided  that "  any  Chinese  person  found 
unlawfully  within  the  United  States  shall  be  caused  to  be  removed 
to  the  country  from  whence  he  came,  by  direction  of  the  president  of 
the  United  States  and  at  the  cost  of  the  United  States,  after  being 
brought  before  some  justice,  judge  or  commissioner  of  a  court  of 
the  United  States  and  found  to  be  one  not  lawfully  entitled  to  be  or 
remain  within  the  United  States." 

It  will  be  observed  that  this  section  does  not  confer,  in  express 
terms,  any  power  on  the  justice,  judge  or  commissioner  to  issue  any 
warrant  or  other  order  for  the  purpose  of  causing  the  person 
accused  of  being  unlawfully  within  the  United  States  to  be  brought 
before  him. 

We  thought,  however,  that  the  power  might  be  implied  from  the 
provisions  of  the  act,  and  from  the  general  powers  conferred  on  those 
officers  to  inquire  into  alleged  offenses  against  the  laws  of  the  United 
States. 

A  more  serious  difficulty  arose  from  the  entire  omission  in  the 
section  of  any  clause  conferring  power  on  the  justice,  judge  or  com- 
missioner to  make  any  order  for  the  removal  of  the  offender  to  the 
country  whence  he  came,  or  indicating  to  whom  such  order  should 
be  directed  or  by  whom  executed.  Here,  again,  we  were  obliged, 
in  order  to  save  the  law  from  total  failure,  to  hold  that  the  jus- 
tice, judge  or  commissioner  might,  on  finding  the  person  brought 
before  him  * '  not  to  be  lawfully  within  the  United  States,"  make  an 
order  committing  him  to  the  custody  of  the  marshal,  to  await  **  the 
direction  "  of  the  president.  We  were  at  first  disposed  to  think 
that  this  proceeding  before  a  justice,  judge  or  commissioner  was 
indispensable. 

Had  we  so  held,  a  double  investigation  would  in  all  cases  have 
been  necessary,  it  might  be,  before  the  same  judge  who  had  hoard 
the  case  on  the  return  of  the  writ  of  habeas  corpus. 

We  therefore  held,  though  not  without  some  doubt,  that  the  find- 
ing of  the  court  in  the  habeas  corpus  proceeding  might  be  taken  as, 
or  as  the  equivalent  of,  a  finding  by  a  justice,  judge  or  commissioner, 
mentioned  in  the  twelfth  section,  of  the  act. 
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Jn  the  recent  amended  act  of  1884,  the  words  ''by  direction  of 
the  president  of  the  United  States  "  are  omitted.  But  the  act,  like 
the  law  of  1882,  fails  to  confer  on  any  tribunal  or  officer  authority 
to  cause  the  person  unlawfully  here,  to  be  removed  to  the  country 
whence  he  came.  Neither  does  it  indicate  by  whom  the  removal  is 
to  be  effected.  As  the  amended  act  withdrew  from  the  president  the 
authority  to  direct  the  removal,  the  order  of  commitment  could  no 
longer  command  the  marshal  to  hold  the  prisoner  to  await  his  direc- 
tion. 

To  keep  the  "  Chinese  person  "  in  prison  or  on  bail  for  an  indefi- 
nite period  was  out  of  the  question.  To  discharge  him  would  be  to 
render  the  act  wholly  abortive,  except  as  to  those  persons  whose 
cases  might  be  heard  in  time  to  remand  them  to  the  ship  on  which 
they  came. 

Under  these  circumstances,  and  to  prevent  the  almost  entire  col- 
lapse of  the  law,  we,  with  some  hesitation,  held  that  the  court  might 
issue  an  order  to  the  marshal  commanding  him  in  effect  to  cause 
the  person  found  to  be  unlawfully  here  to  be  removed  to  the  country 
whence  he  came. 

We  are  aware  that  the  act  does  not  in  terms  confer  on  us  any  au- 
thority to  pass  and  cause  to  be  executed  a  sentence  of  deportation 
on  Chinese  persons.  But  unless  the  act  be  construed  as  impliedly 
giving  us  that  authority  it  would  prove  utterly  abortive  as  a  means 
of  attaining  the  object  which  congress  had  in  view.  The  construc- 
tion we  have  given  may  seem  to  many,  perhaps  not  unjustly,  latitu- 
dinarian,  and  savoring  of  judicial  legislation.  It  has  appeared  to 
us  unavoidable  ut  res  mages  valeat  quam  pereat. 

The  foregoing  will  convey  an  idea  of  the  embarrassing  nature  of 
some  of  the  numerous  questions  which  arise  under  the  restriction 
acts. 

It  also  serves  to  show  what  has  been  the  justice  of  the  reproaches 
so  freely  cast  upon  the  courts  that  they  have  been,  from  some  incon- 
ceivable motive,  engaged  in  a  persistent  effort  to  defeat  on  technical 
grounds  the  operations  of  the  law. 

The  motion  of  the  district  attorney  is  granted. 
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CIRCUIT  COURT,  DISTRICT  OF  OREGON. 

Dundee  Mobtgage  Trust  Investment   Co.  v.    School    Distbict 

No.  1,  et  al. 

AviQust  18,  1884, 

Untpormttt  op  Assessment  and  Taxation—Special  Law  on  such  Subject. — An  act 
which  provides  for  the  taxation  of  mortgages  on  land  in  no  more  than  one  county,  there 
being  mortgages  on  land  in  more  than  one  county,  is  void  for  want  of  the  uniformity  required 
by  section  1  of  article  IX,  of  the  constitution  of  the  state;  and  also  because  it  ia  contrary  to 
section  23  of  article  IV,  of  said  constitution,  which  forbids  si^ecial  legislation  on  that  subject. 

TaxationofMortgages.— The  act  of  1882,  session  legislature  G4,  is  the  first  and  only 
act  providing  for  the  taxation  of  mortgages  as  things  or  property;  but  prior  to  that  time  a 
solvent  debt,  whether  secured  by  mortgage  or  not,  was  tixable  as  i)ersonal  property. 

Unconstitutional  Provision  in  Act. — When  an  act  contains  an  unconstitutional  provis- 
ion which  renders  it  void,  and  the  act  can  stand  and  be  executed  without  it,  according  to  the 
general  purpose  of  the  legislature,  such  clause  may  b3  stricken  out  by  the  court  and  the  act 
considered  as  if  it  had  never  been  insertrd,  but  not  other  .vise. 

Tax— Illegal  for  Want  of  Uniformity. — A  tax  may  be  illegal  for  want  of  uniformity, 
that  i'j  the  necessary  consequence  of  the  law  providing  for  it,  or  the  misconduct  of  those 
charged  with  its  administration;  but  so  long  as  such  uniformity  is  not  the  direct  result  of  the 
law,  it  cannot  be  held  invalid  on  account  of  it,  and  the  remedy,  if  any,  must  bo  confined  to 
the  illegal  proceeding  under  it. 

Act — When  Special. — A  **  special"  act  affects  a  part  only  of  the  subject  to  which  it  re- 
lates; and  whether  an  act  is  considered  "  public"  or  **  private,"  is  not  relevant  to  the  ques- 
tion of  whether  it  is  *'  sj)eciar'  or  "  general." 

Suit  for  an  injunction  to  restrain  the  collection  of  a  tax.  The 
opinion  states  the  facts. 

William  H.  Effiuger,  for  the  plaintiff. 

B,  S.  Strahan  and  John  Barnett,  for  the  defendants. 

Deady,  J.  This  snit  is  brought  to  restrain  sundry  tax  collectors 
in  this  state  from  enforcing  the  collection  of  a  tax  levied  upon  sundry 
mortgages  belonging  to  the  plaintiff,  under  the  act  of  October  26, 
1882,  commonly  called  *'The  mortgage  tax  law,"  by  the  sale  of  the 
same. 

The  cause  was  before  this  court  on  an  application  for  a  provisional 
injunction  against  three  of  the  defendants,  then  served  with  a  rule 
to  show  cause,  or  appearing  thereto,  why  the  same  should  not  be 
allowed:  19  Fed.  Kep.,  359;  2  W.  C.  Eep.,  241. 

The  application  was  heard,  as  upon  a  demurrer  to  the  bill,  and 
upon  the  affidavit  of  the  defendant  Sears.  On  March  6,  1884,  the 
injunction  was  allowed  upon  the  ground  that  the  act  aforesaid,  under 
which  the  plaintiff's  mortgages  were  assessed,  was  void  for  want  of 
the  uniformity  required  by  section  1  of  article  IX  of  the  constitu- 
tion, and  because  it  was  passed  contrary  to  section  23  of  article  IV 
of  the  constitution,  which  forbids  the  passage  of  a  "special"  act 
**for  the  assessment  and  collection  of  taxes." 

Since  then,  the  defendants,  Sol  King,  George  Humphrey,  J.  B. 
Campbell,  H.  Holman  andB.  Forward,  have  appeared  by  their  coim- 
sel,and  on  May  3  filed  a  joint  demurrer  to  tlie  bill;  and  now,  by  the 
stipulation  of  counsel,  the  issue  made  by  said  demurrer  is  submitted 
to  the  court  for  determination  without  further  argument  for  the 
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plaintiff,  and  for  the  defendants  upon  the  brief  for  the  respondents 
m  the  case  of  Crawford  v.  Linn  County  et  al. ,  at  the  March  term  of 
the  supreme  court  of  the  state. 

The  grounds  of  the  demurrer  are  these:  1.  This  court  has  no 
jurisdiction  fof  the  subject  of  the  suit,  in  that  it  does  not  appear 
that  the  corporation  or  stockholders  of  the  plaintiff  are  citizens  or 
subjects  of  Great  Britain.  2.  There  is  no  question  arising  under 
the  constitution  or  laws  of  the  United  States  presented  herein.  3. 
The  act  of  the  legislative  assembly,  referred  to  in  the  plaintiff's  bill 
of  complaint,  is  not  in  conflict  with  the  constitution  of  the  state  of 
Oregon. 

As  to  the  first  objection  the  brief  is  silent.  But,  upon  examina- 
tion of  the  bill,  I  find  that  it  is  not  alleged  therein,  in  so  many 
Tsrords,  that  either  the  plaintiff  or  its  stockholders  are  citizens  or 
subjects  of  Great  Britain,  but  only  that  the  former  is  '*  resident "  of 
the  burg  of  Dundee  in  Scotland.  But  it  is  also  alleged  that  the 
plaintiff  is  a  "foreign  corporation  duly  incorporated  under  the  laws 
of  Great  Britain;"  and  this,  in  legal  effect,  is  the  same  as  saying 
that  it  is  a  subject  of  Great  Britain. 

For  the  purpose  of  jurisdiction  in  the  national  courts,  the  mem- 
bers or  stockholders  of  a  corporation  are  conclusively  presumed  to 
be  citizens .  of  the  state  under  whose  laws  it  is  created  or  formed, 
and  in  which  it  has  its  corporate  existence;  and  a  suit  by  or  against 
such  corporation  is  therefore  presumed  to  be  a  suit  by  or  against 
citizens  of  the  state  which  created  it:  O.  &  M.  By.  Co.  v.  Wheeler, 
1  Black.,  295,  and  cases  there  cited;  Cowles  v.  Mercer  County,  7 
Wall.,  121;  Railway  Co.  v.  Whitton,  13  Wall.,  283. 

And  this  rule  is  upon  principle,  as  applicable  to  corporations 
formed  under  the  laws  of  a  foreign  country,  as  under  the  laws  of 
any  of  the  states  of  the  Union,  which  are,  so  far,  foreign  to  one 
another.  A  corporation  formed  under  the  laws  of  Great  Britain  is 
necessarily  resident  therein,  and  its  members  are  presumed  to  bo 
subjects  thereof. 

The  second  objection,  assuming  it  to  be  true  in  statement,  as  it  is 
not,  is  altogether  immaterial.  The  jurisdiction  of  this  court  over 
this  controversy  is  fully  authorized  by  the  character  of  the  citizen- 
ship of  the  parties  without  reference  to  the  subject  matter.  The 
suit  being  between  an  alien  on  the  one  hand,  and  citizens  of  a  state 
of  this  union  on  the  other,  the  court  has  jurisdiction  of  the  contro- 
versy, let  the  questions  involved  therein  be  what  they  may;  Art.  Ill, 
Sec.  2,  U.  8.  Con.,  Act  of  1875,  Sec.  1,  (18  stat.,  470). 

In  Cummings  v.  National  Bank,  (101  U.  S.,  153,)  the  supreme 
court  took  jurisdiction  of  a  suit  between  a  national  bank  and  a 
county  treasurer  to  restrain  the  latter  from  collecting  a  tax  from  the 
former,  under  the  laws  of  Ohio,  on  the  ground  that  the  bank,  being 
organized  under  an  act  of  congress,  had  aright  to  sue  in  the  national 
courts,  and  did  restrain  the  collection  of  the  tax  on  the  ground  that 
it  was  imposed  in  violation  of  the  rule  of  uniformity  prescribed  by 
the  constitution  of  the  state,  in  that  the  stock  of  the  bank  was 
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assessed  at  its  full  cash  value,  while  the  real  and  other  property  of 
the  county  was  deliberately  assessed  at  a  much  less  value. 

But  there  are  two  questions  made  in  the  case  that  arise  under  the 
constitution  of  the  United  States,  either  of  which  is  sufficient,  so 
far,  to  give  this  court  jurisdiction  of  the  suit,  without  reference  to 
the  citizenship  of  the  parties.  And  these  are:  (1)  Does  the  act  of 
1882  impair  the  obligation  of  the  contract  between  the  plaintiff  and 
its  debtors,  contrary  to  section  10  of  article  1,  of  the  constitution 
of  the  United  States  ?  And  (2)  said  act  being  unconstitutional  and 
void  for  want  of  uniformity,  and  because  the  same  is  special,  does 
not  the  enforcement  of  it  by  the  sale  of  the  plaintiff's  debts  and 
mortgages,  so  far  deprive  it  of  its  property  without  due  process  of 
law,  contrary  to  the  fourteenth  amendment?  The  first  of  these 
questions  was  answered  on  the  application  for  the  injunction,  in  the 
negative,  and  the  second  in  the  affirmative. 

The  third  objection  inyolves  the  question  of  the  validity  of  the  act 
of  1882. 

The  principal  point  made  in  the  brief  under  this  head,  that  re- 
quires attention,  is  this:.  Admitting  that  the  act  of  1882,  taken  by 
itself,  does  not  provide  for  a  "uniform  and  equal  rate  of  assessment 
and  taxation  of  all  mortgages, "  as  required  by  the  constitution  (arti- 
cle IX,  section  1),  yet,  when  considered  in  connection  with  the  ex- 
isting law  on  that  subject  as  a  part  of  it,  is  not  open  to  that  objec- 
tion. 

The  argument  in  support  of  this  proposition  is  substantially  this: 
By  the  law  of  1854,  in  force  when  the  act  of  1882  went  into  effect, 
all  the  ** personal  property,"  including  "all  debts  due  and  to 
become  due  from  solvent  debtors,  whether  on  account,  contract, 
note,  mortgage  or  otherwise,"  was  *  *  subject  to  taxation  in  the  manner 
provided  bylaw."  Or.  laws,  748,  sections  1  and  3;  irf.,  752,  sec- 
tion 17;  session  laws,  1876-09. 

And  as  the  law  of  1882  did  not  include  debts  secured  by  two 
county  mortgages,  they  continued  taxable,  notwithstanding,  under 
the  old  law,  at  "their  true  value  in  cash,"  as  the  personal 
property  of  the  owner  in  the  county  where  he  resides,  and  therefore, 
there  is  no  want  of  uniformity  in  the  result. 

This  point  was  not  made  on  the  hearing  of  the  application  for  the 
injunction.  The  argument  in  bupjiort  of  it  is  plausible;  but  upon 
careful  consideration  I  don't  think  it  is  sound. 

The  uniformity  and  equality  which  the  constitution  enjoins  on 
the  legislature  the  duty  of  providing  for,  is  a  "uniform  and  equal 
rate  of  assessment  and  taxation  "  of  all  personal  property  not 
exempt  therefrom.  And  this  requires  that  all  property  liatle  to 
taxation  within  the  state,  county,  town,  or  other  taxing  district, 
shall  be  taxed  equally — that  is,  shall  be  assessed  or  valued  for  tax- 
ation by  the  same  rule  and  method  and  pay  the  same  rate  on  such 
valuation. 

As  was  said  by  the  supreme  court  in  Mumford  v.  Sewell,  11  Or. 
(Daily  Oregonian,  May  25,  1883),  the  act  of  1882  was  the  first  legis- 
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lation  providing  for  the  taxation  of  mortgages  in  this  state;  and  it 
is  confined  by  it&  terms  to  mortgages  on  land  in  only  one  county. 
It  being  admitted  that  there  are  mortgages  on  land  in  more  than 
cne  county  in  the  state,  the  law  lacks  uniformity.  And  it  is  not 
only  wanting  in  uniformity — it  does  not  even  profess  or  seek  to 
obtain  it,  but  the  contrary.  It  does  not  include  as  it  should,  all 
mortgages;  and  it  distinguishes  between  tho^e  included  and  ex- 
cluded, by  a  circumstance  so  irrelevant  and  adventitious,  that  it 
can  never  be  the  basis  of  any  just  or  reasonable  «l£tssification  for 
the  purpose  of  taxation. 

Neither  is  it  true,  as  assumed  by  the  argument  for  the  present 
defendants,  that  mortgages  are  taxed  under  the  old  law.  That  law 
only  applies  to  solvent  "debts,"  whether  "on  account,  contract, 
note,  mortgage,  or  otherwise."  I  know  there  is  a  dictum  in  Pop- 
pleton  V.  Yamhill,  8  Or.,  342,  to  the  effect  that  **  notes  and  mort- 
gages should  be  regarded  as  personal  property  and  subject  to 
assessment  for  taxes."  But  the  question  before  the  court  was  simply 
whether  or  not  the  county  authorities  had  acted  legally  in  listing 
certain  "debts"  due  the  plaintiff  on  note  and  mortgage  for  taxa- 
tion. There  was  no  attempt  to  assess  a  note  or  mortgage  specifically, 
as  a  thing  or  property,  but  only  the  debt 'or  chose  in  action  evi- 
denced thereby;  and  the  phrase,  "notes  and  mortgages,"  is  evi- 
dently used  by  the  court  to  signify  the  debts  which  tbey  represent, 
and  which  alone  the  statute  made  taxable.  I  think  it  is  common 
knowledge  that  the  act  of  1864  was  never  understood  to  include 
either  notes  or  mortgages  as  taxable  property,  but  only  the  solvent 
debts  evidenced  by  them,  and  that  no  mortgage  was  ever  listed,  as 
such,  for  taxation  in  this  state  prior  to  the  act  of  1882.  So  that, 
taking  the  law  as  it  stands,  and  giving  effect  to  the  old  law  so  far  as 
it  is  not  displaced  by  the  new  one,  the  statute  does  not  provide  for 
the  taxation  of  all  mortgages  in  the  state  for  state  purposes,  or  in 
any  county  thereof  for  county  purposes,  but  only  for  such  as  may 
chance  to  be  on  land  in  no  more  than  one  county.  But  while  it  is 
not  distinctly  asserted  in  this  argument,  it  is  silently  assumed  by 
it,  that  the  taxation  of  a  debt  under  the  old  law,  that  happens  to 
be  secured  by  a  mortgage,  is  equivalent  to  the  taxation  of  suid  mort- 
gage under  the  act  of  1882.  But  if  this  is  so,  what  occasion  was 
(here  for  the  passage  of  the  act  ?    None  whatever. 

But,  admitting  that  the  old  law  in  taxing  a  debt  "  due  on  a  mort- 
gage" imposes  the  same  burden  on  the  creditor  that  it  would  if  it 
had  taxed  the  mortgage,  and  that  the  difference  between  taxing  a 
debt  "due  on  a  mortgage"  and  taxing  the  latter  for  the  value  of  the 
former  is  a  merely  nominal  one,  still  the  marked  differences  in  the 
mode  of  the  assessment,  if  not  the  rule  of  valuation,  between  the* 
two  laws,  make  it  very  doubtful  whether  a  mortgage  assessed  under 
the  one  is  uniformly  and  equally  taxed  with  one  assessed  under  the 
other. 

A  debt  or  mortgage  assessed  under  the  old  law  is  valued  by  the 
assessor  of  the  county  where  the  creditor  lives.     He  is  selected  by 
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the  local  influence  of  wticli  the  creditor  is  a  part,  and  subject  to 
all  the  friendly  and  favoring  impulses  and  influences  which  natur- 
ally arise  out  of  near  neighborship,  common  interest  and  mutual 
dependency.  And  if  the  creditor  is  dissatisfied  with  the  action  of 
the  assessor,  he  may  appeal  to  a  local  board  of  equalization,  easy  of 
access  and  subject  to  the  same  impulses  and  influences.  And  he 
can  pay  his  taxes  in  the  county  where  he  lives  and  have  the  benefit 
in  his  business  or  property  of  their  expenditure  in  his  vicinity. 

But  in  the  case  of  a  mortgage  assessed  for  taxation  under  the 
new  law,  all  this  is  liable  to  be  reversed.  The  mortgage  is  valued 
by  the  assessor  of  the  county  where  the  debtor  lives,  and  the  taxes 
must  be  paid  there.  In  a  word,  all  the  local  influences  and  preju- 
dices which  are  so  liable  to  affect  the  assessment  of  the  mortgage  and 
the  collection  of  the  tax  thereon,  are  almost  certain  to  operate  unfa- 
vorably to  the  absent  and  voteless  creditor.  Taking  human  nature 
as  we  find  it,  it  is  morally  certain,  that  one  and  two  county  mortgages 
will  not  be  uniformly  and  equally  assessed  and  taxed  under  the 
circumstances  and  influences  so  diverse  as  these. 

But  it  may  be,  that  these  inequalities  are  not  the  necessary  result 
of  the  law,  and  are  directly  attributable  to  its  maladministration  or 
human  infirmity,  and  therefore  it  cannot  be  held  unconstitutional 
on  account  of  them.  As  was  said  by  Mr.  Justice  Miller  in  Cum- 
mins V.  National  Bank,  supra,  161,  the  doings  of  those  charged  with 
the  administration  of  the  statute  may  be  unlawful,  while  the  law 
itself  is  valid.  As  where  the  law  requires  all  the  property  to  be 
assessed  at  its  true  cash  value,  Und  the  officers  of  a  county  charged 
with  the  administration  of  this  law  purposely  and  generally  assess 
certain  property — for  instance  the  land — at  half  its  cash  value,  and 
certain  other  property — for  instance,  mortgages — at  par  or  their  full 
cash  value.  This  want  of  uniformity  cannot  be  charged  to  the  law, 
but  to  the  misconduct  of  those  who  administer  it;  and  the  remedy, 
as  was  held  in  Cummins  v.  National  Bank,  supra,  is  not  against  the  law, 
but  its  illegal  administration.  In  such  case  the  owner  of  the  mort- 
gage may  have  the  collection  of  one-half  the  tax  levied  on  his  mort- 
gage judicially  restrained,  and  thereby  secure  uniformity  in  the 
taxation  of  the  land  and  mortgage. 

Yet  it  is  apparent  that  the  legislature  does  not  obey  the  spirit  of 
the  injunction  of  the  constitution,  when  it  provides  for  the  taxation 
of  mortgages  in  a  manner  which,  while  it  is  uniform  and  just  in 
letter  and  form,  will,  as  every  one  at  all  conversant  with  the  subject 
knows,  result  otherwise  in  practice. 

But  mortgages  which  are  assessed  in  different  counties  are  also 
liable  to  pay  different  rates  of  local  taxation.  For  instance:  A  lives 
•in  Clackamas  county  and  owns  a  mortgage  on  land  in  Yamhill  and 
Polk  counties.  Being  a  two-county  mortgage,  it  is  assessed  to  him 
in  Clackamas  county,  if  at  all,  and  pays  the  county  road  and  school 
tax  levied  in  that  county.  B  lives  in  the  same  county  and  owns  a 
mortgage  on  land  in  Yamhill  county.  Being  a  one-county  mortgage, 
it  is  assessed  and  pays  taxes  in  the  latter  county;  and  it  is  therefore 
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morally  certain  that  it  will  pay  a  different  rate  of  local  taxation  from  A's 
mortgage  on  land  in  the  same  county.  For  this  want  of  uniformity, 
supposing  that  two-county  mortgages  are  taxable  at  all,  I  think  the 
law  must  be  held  responsible.  The  fault  is  the  necessary  result  of 
the  law  and  not  its  administration.  The  difference  in  the  rate  of 
local  taxation  in  the  several  counties  of  the  state  is  as  well  known  as 
the  difierence  in  their  size,  and  is  as  inevitable  as  the  difference  per 
acre  in  the  yield  of  grain  within  their  borders.  And  still,  until  it 
appears  that  the  local  rate  is  greater  instead  of  less  in  Yamhill  than 
in  Clackamas,  B  may  have  no  right  to  complain  of  this  want  of  uni- 
formity, because  he  is  not  injured  by  it. 

But,  waiving  these  suggestions,  I  see  no  reason  to  conclude  that 
there  is  or  ever  was  any  law  of  this  state  providing  for  the  taxation 
of  mortgages,  except  the  act  of  1882,  and  that  is  expresslj^  limited 
to  mortgages  on  land  ''in  no  more  than  one  county,"  and  is  there- 
fore void  for  want  of  uniformity. 

But  it  is  also  claimed  in  defendant's  brief  that  admitting  the  act 
of  1882  ''  exempts"  two  county  mortgages  from  taxation,  the  exemp- 
tion is  void  and  the  law  valid:  Citing  People  v.  McCreery,  Cal.,  432; 
People  V.  Gerke,  35  it/.,  678,  and  People  v.  Black  Diamond  Co.,  37 
Id.y  54.  • 

The  latter  two  cases  merely  affirm  the  decision  made  in  the  first 
one.  In  that,  the  court  held,  reversing  the  cases  of  People  v.  Cole- 
man, 4  Cal.,  46,  and  High  v.  Shoemaker,  22  Cal.,  363,  that  under 
the  constitution  of  the  state,  which  requires  that  "  taxation  shall  be 
equal  and  uniform  throughout  the  state,"  and  that  ''  all  property  in 
the  state  shall  be  taxed  in  proportion  to  its  value,"  the  legislature 
had  no  power  to  exempt  private  property  from  taxation. 

By  the  general  revenue  act  then  (1867)  in  force,  it  was  provided 
that  "  all  property  of  every  kind  and  nature  whatever  within  the  state 
shall  be  subject  to  taxation,  except  certain  property  therein  specified, 
as  mining  claims  and  growing  crops. 

The  defendant  resisted  the  collection  of  a  tax  levied  under  this 
law  on  property  not  within  the  exemptions,  on  the  ground  that  the 
whole  act  was  unconstitutional  and  void  on  account  of  the  exemp- 
tions. But  the  court  held  that  the  exemption  being  void  was  no  part 
of  the  act,  and  that  it  must  be  read  as  if  that  provision  had  not  been 
inserted  in  it.  To  have  held  otherwise  would  have  left  the  state 
wholly  without  a  revenue  act  or  revenue,  and  doubtless  the  argu- 
ment ab  inconvenienti  had  weight  with  the  court. 

But  that  is  not  this  case  by  any  means.  The  act  of  1882  does  not 
deal  with  two  county  mortgages,  nor  '*  exempt"  them  from  its  oper- 
ation. It  relates  simply  to  one-county  mortgages,  and  if  two-county 
mortgages  are  not  affected  by  it,  it  is  not  because  it  exempts  them, 
from  its  operation,  but  for  the  reason  they  are  not  included  in  it. 
It  is  a  case  then  not  of  an  illegal  "  exemption,"  but  an  *'  omission  " 
or  failure  to  provide.  If  the  act  had  expressly  or  in  effect  first  pro- 
vided for  the  taxation  of  all  mortgages,  and  then  declared  that  two- 
county  mortgages  should  be  exempt  from  its  operation,  the  case 
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would  be  parallel  with  People  v.  McCreery.  And  upon  the  law  of 
that  case  the  court  might  declare  the  exemption  void,  and  thus  leave 
the  act  to  have  effect  according  to  its  terms  upon  all  mortgages.  But 
in  a  case  like  this,  where  the  unconstitutionality  of  an  act  arises 
from  an  ** omission"  ratlier  than  an  insertion,  there  is  nothing  to 
strike  out  or  declare  void,  unless  it  be  the  whole  act.  A  court  may 
declare  a  clause  in  an  act  invalid  and  leave  the  act  to  stand  without 
it,  if  the  operation  does  not  nullify  or  render  nugatory  what  remains. 
But  it  cannot  put  words  into  an  act  which  the  legislature  has  omit- 
ted— and,  presumably,  designedly  so — for  the  purpose  of  making  ifc 
valid.  That  would  be  legislation — making  the  law  rather  than  de- 
claring it.  In  other  words,  the  power  to  strike  an  unconstitutional 
clause  out  of  an  act  is  a  very  different  thing  from  the  power  to  insert 
one  in  an  act  to  make  it  constitutional.  The  one  is  judicial,  the 
other  legislative. 

But  it  is  also  suggested  in  the  brief  for  the  defendants  that  the 
words  of  description  or  limitation — **  in  no  more  than  one  county*' 
— by  which  the  operation  of  the  act  is  restrained  or  confined  to  one 
county  mortgages,  may  be  stricken  out  as  unconstitutional,  and 
the  act  would  in  terms  apply  to  all  mortgages,  and  therefore  not  be 
obnoxious  to  the  charge  of  the  want  of  uniformity.  But  that  would 
defeat  the  purpose  of  the  legislature,  which  was  to  tax  one  county 
mortgages  and  no  other.  Besides,  the  method  of  proceeding  under 
the  act  is  not  adequate  to  the  assessmei^  of  two  county  mortgages, 
and  therefore  it  could  not  be  enforced  against  them,  and  would 
still  remain  what  the  legislature  intended  it  should  be — an  act  for 
the  taxation  of  one  county  mortgages.  The  act  would  still  contain 
the  positive  direction  (sec.  2)  that  a  mortgage  for  the  security  of  a 
debt  shall  be  assessed  in  the  county  where  the  land  lies;  and  this 
itself  would  prevent  the  application  of  the  act  to  a  mortgage  upoo 
land  in  more  than  one  county. 

But  passing  the  question  of  uniformity,  this  act  is  clearly  void, 
because  it  was  passed  in  violation  of  section  23  of  article  IV,  of 
the  constitution,  which  expressly  forbids  the  passage  of  a  "special 
or  local  "law  "  for  the  assessment  and  collection  of  taxes."  It  is 
not  necessary  to  add  to  what  was  said  on  this  subject  in  the  former 
opinion,  as  the  brief  only  refers  to  Allen  v.  Hirsch,  8  Or. ,  412, 
wnich  I  regard  as  overruled  by  Manning  v.  Knippel,  9  Or.,  367,  so 
far  as  it  decides  that  a  public  statute  cannot  be  a  ''  special  or  local" 
one  within  the  meaning  of  section  23  of  article  IV,  of  the  consti- 
tution of  the  state. 

A  *  *  special "  act  relates  to  a  part  and  not  the  whole — as  one 
county  mortgages  and  not  all  mortgages.  And  whether  it  is  also 
considered  a  ** public"  or  ** private"  one,  is  altogether  immaterial 
and  irrelevant.  Under  the  constitution  of  this  state  all  statutes  are 
'*  public  "  ones,  unless  otherwise  declared  in  the  body  of  the  act: 
Art.  IX,  sec.  27,  Or.  Con. 

If  an  act  is  not  a  ** special "  one  because  it  is  also  a  "public" 
one — that  is,  an  act  of  which  courts  take  judicial  notice, — then  eveiy 
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prohibition  contained  in  the  constitution  against  special  legislation 
may  be  violated  with  impunity. 

According  to  this  idea,  if  the  law  is  "public"  it  is  not  special. 
But  the  constitution  makes  it  public,  however  special  in  its  nature 
or  operation,  unless  the  legislature  otherwise  declare.  So,  as  there 
can  be  no  special  law,  according  to  this  theory,  unless  the  legis- 
lature declares  it  is  private,  it  is  not  likely  that  when  it  undertakes 
to  pass  an  act  upon  subjects  forbidden  to  special  legislation  that  it 
will  take  the  trouble  to  declare  it  private  and  thus  subject  it  to  the 
risk  of  being  declared  unconstitutional. 

But,  undoubtedly,  under  the  constitution  of  the  state,  an  act  may 
be  both  '•  public"  and  *'  special  or  local,"  and  the  presence  of  one 
of  these  qualities  in  no  way  implies  or  excludes  the  other.  An  act 
cannot  be  both  "  public"  and  "private,"  but  it  can  be  either  and 
be  special. 

The  brief  for  the  defendants  also  contains  the  statement,  much 
circulated  at  the  time  the  provisional  injunction  was  allowed,  to  the 
effect  that  the  supreme  court  in  Mumford  v.  Sewell,  aupi^a^  had  de- 
cided that  the  act  of  1882  is  not  in  conflict  with  the  constitution  of 
the  state,  and  this  court  had  disregarded  such  decision,  and  held 
the  act  void  notwithstanding.  Now  the  fact  is,  the  court  in  Mum- 
ford  v.  Sewell,  did  not  hold  the  act  constitutional  any  further  than 
as  follows:  (1)  It  was  passed  by  the  legislature  according  to  the 
form  prescribed  by  the  constitution.  (2)  The  legislature  has  power 
to  provide  for  the  taxation  of  mortgages;  and,  (3)  The  act  does  nob 
impair  the  obligation  of  the  contract  between  the  mortgagor  and 
mortgagee.  The  first  of  these  rulings  was  followed  by  ttiia  court, 
of  course,  without  comment,  and  the  second  with  express  approba- 
tion. The  third  ruling  was  concurred  in,  but,  as  the  question  in- 
volved is  a  federal  one,  it  was  decided  by  this  court  for  itself. 

The  question  of  uniformitv,  upon  wnich  this  court  held  the  act 
void,  was  not  presented  to  tne  state  court,  or  decided  by  it.  If  it 
had  been,  this  court  would  have  followed  it,  of  course. 

To  intelligent  and  fair-minded  persons  this  explanation  of  so 
plain  a  matter  may  seem  superfluous.  But  the  statement  that  this 
court  had  wantonly  and  aroitrarfly  disregarded  a  decision  of  the 
supreme  court  of  the  state  on  a  question  of  local  law,  has  been  so 
positively  and  persistentlv  made,  that  I  deem  it  but  just  to  myself 
and  the  court  in  which  I  have  the  honor  to  sit,  to  correct  it. 

It  is  hardly  necessary  to  add  that  in  all  my  action  in  this  matter, 
1  have  not  been  influenced  by  any  desire  to  promote  or  prevent  tl^e 
taxation  of  mortgages,  but  only  to  ascertain  and  determine  the 
rights  of  parties  to  this  suit,  under  the  laws  and  constitutions  of 
the  country.  » 

The  demurrer  is  overruled,  and  the  defendants  have  ten  days,  as 
provided  in  the  stipulation,  in  which  to  answer  the  Bill. 
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SUPREME  COURT  OF  OREGON. 
Bloomfebld  v.  Humason,  Executbix,  etc.,  et  al. 

March  Temij  1884* 

Eecord  op  Coi'BT  OP  Sister  State— Authentication  op  Evidence.— In  an  action  in  thia 
state,  a  traiit<cript  of  a  record  of  a  court  of  a  sister  state  is  admissible  in  evidence  when  the 
same  is  authenticated,  in  compliance  with  the  federal  laws,  although  the  certificate  of  the 
cle:k  fails  to  state,  as  required  by  section  738  of  the  civil  code,  that  such  copy  has  been  com- 
X)ared  by  him  with  the  originals. 

Judgment — Lien — Equitable  Intebest. — A  judgment  is  not  a  lien  upon  a  mere  equitable 
interest  of  the  judgment  debtor  in  land. 

Execution  Creditor— Priority— Bona  fide  Purchase— Equitable  Title.— The  holder 
of  an  equi' able  title  to  land  who  obtained  the  same  from  the  legal  owner  in  payment  of  a 
pre-cxiijting  debt,  is  not  entitled  to  priority  over  a  &ub«equent  judgment  creditor  of  the  legal 
owner,  who,  without  notice,  ha^  caused  such  land  to  be  levied  upon  under  an  execution  issued 
on  such  judgment.  Such  execution  creditor  is  a  purchaser  in  good  faith,  and  for  a  valuable 
consideration . 

Appeal  from  a  jadgment  of  the  circuit  court  for  Multnomah 
county,  entered  in  favor  of  the  defendants.  The  opinion  states  the 
facts. 

Williams^  Durham  &  Thompson,  for  the  appellant. 

P.  L.  WilliSy  for  the  respondent. 

By  the  Court,  Watson,  C.  J.  This  suit  was  instituted  by  the 
appellant  to  enjoin  the  sale  of  real  property  upon  an  execution 
against  the  property  of  her  alleged  grantor. 

The  grounds  of  suit  alleged  in  the  complaint  are: 

1.  The  appellant's  equitable  title  and  possession  of  the  premises 
prior  to  the  rendition  of  the  judgment  upon  which  such  execution 
issued,  and  notice  thereof  to  the  respondents. 

2.  Payment  of  one  thousand  three  hundred  and  thirty  three  dol- 
lars and  thirty-two  cents,  and  a  release  by  the  plaintiff  m  the  judg- 
ment of  the  lien  thereof  upon  certain  real  property  of  A.  C.  Gibba, 
the  principal  debtor,  of  a  suflScient  value  to  satisfy  the  remainder 
due  upon  the  judgment  and  that  the  appellant's  grantor,  Wutkins, 
was  only  a  surety  for  the  debt  represented  in  such  judgment. 

The  answer  puts  the  appellant's  title  and  possession  in  contro- 
versy as  well  as  the  release  of  the  judgment  lien,  and  only  admits  a 
payment  of  eight  hundred  and  eighty-one  dollars  and  fifty-nine 
cents.  To  establish  the  payment  upon  the  judgment  alleged  in  the 
complaint,  the  appellant  offered  in  evidence  at  the  trial  below  a 
transcript  of  certain  records  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  in  the  state  of  California,  consisting  of 
the  complaint,  attachment  papers,  judgment  entry,  and  execution, 
with  sheriff's  return  endorsed,  and  also  receipt  for  said  sum  of  one 
thousand  threp  hundred  and  thirty-three  dollars  and  thirty-two 
cents,  endorsed  in  an  action  in  said  court  in  which  J.  F.  Fleming 
was  plaintiff  and  the  said  Gibbs,  Watkins  and  Cardwell,  also  a 
surety,  were  defendants.  The  respondents  duly  objected  to  the 
admission  of  the  transcript  as  incompetent  and  not  properly  certified. 
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The  certificate  of  the  ofiScer  does  not  state  that  the  copies  compos- 
ing this  transcript  or  any  of  them  have  been  compared  by  him  with 
the  originals,  as  required  by  section  738  of  the  civil  code,  and  the 
respondents  insist  here  that  this  alone  is  sufficient  cause  for  reject- 
ing them  as  evidence.  If  the  state  law  controlled  we  could  find  no 
answer  to  this  objection.  The  statute  is  clear  and  imperative  upon 
the  point. 

These  copies  are  not  authenticated  in  the  mode  prescribed  by  it 
and  the  courts  cannot  dispense  with  its  requirements. 

But  the  certificate  does  comply  with  the  provisions  of  the  federal 
law  on  the  subject  and  under  that  authority  the  evidence  must  be 
admitted:  United  States  Revised  Statutes,  905.  This  shows  a  pay- 
ment of  one  thousand  three  hundred  and  thirty-three  dollars  and 
thirty-two  cents,  as  claimed  by  appellants.  From  this  transcript  it 
appears  that  the  action  of  Fleming  v.  Gibbs,  Watkins  and  Card  well, 
in  the  California  court,  was  based  upon  the  identical  judgment  upon 
which  the  execution  sought  to  be  enjoined  in  this  suit  was  issued. 

Upon  this,  appellant  insists  that  such  original  judgment  merged  in 
the  new  judgment  obtained  upon  it  in  the  California  court  and  that 
the  execution  issued  upon  it  is  therefore  void. 

But  there  is  no  such  issue  in  the  pleadings.  The  suit  is  based 
upon  the  assumption  of  an  existing  judgment  and  valid  execution, 
unless  actually  or  constructively  satisfied  with  respect  to  the  sure- 
ties, Watkins  and  Cardwell,  by  the  payment  and  alleged  release  of 
the  judgment  lien  upon  real  property  belonging  to  Gibbs,  the  prin- 
cipal debtor.  Whether  the  original  judgment  was  assigned  to 
Fleming  or  had  merged  in  a  new  judgment  recovered  by  Jiim,  on 
such  original,  in  another  court,  when  the  execution  sought  to  be 
enjoined  in  this  suit  was  issued,  so  as  to  render  such  execution  a 
nulity,  are  questions  not  involved  in  the  case  before  us  and  need 
not  be  considered.  • 

As  to  the  alleged  release  of  the  judgment  lien,  several  satisfactory 
answers  might  be  given.  The  written  instrument  relied  upon  as  a 
release  was  executed  by  the  respondent,  Phoebe  M.  Humason,  in 
her  individual  capacity,  and  not  as  executrix  of  the  estate  of  O. 
Humason,  to  which  the  judgment  belonged,  and  no  order  of  the 
probate  court  authorizing  her  to  execute  a  release  on  behalf  of  the 
estate  is  shown.  But  Gibbs  never  held  the  legal  title — that  was  in 
B.  J.  Northrup  as  trustee  for  Gibbs  and  the  other  parties  interested, 
and  it  seems  as  security  also  for  the  amount  advanced  by  one  of 
these  parties  to  pay  the  original  purchase  price,  which  was  more 
than  the  trustee  was  able  to  obtain  afterwards  for  the  entire  prop- 
erty. Gibbs  never  had  any  legal  title  and  his  interest  was  never 
worth,  while  the  trustee  held  tne  title,  as  much  as  he  owed  upon 
his  share  of  the  purchase.  But  it  has  been  expressly  decided  by 
this  court  that  a  judgment  is  no  lien  upon  a  merely  equitable  inter- 
est in  lands  in  this  state:  Smith  v.  Ingles  et  al,  2  Or.,  43.  Conced- 
ing the  remaining  facts  in  the  appellant's  case  to  be  just  as  favor- 
able towards  herself  as  she  claims  them  to  be  is  she  entitled  to  the 
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relief  she  seeks  ?  She  was  a  creditor  of  her  grantor,  Watkins,  and 
so  was  the  executrix  of  O.  Humason's  estate.  She  sought  to  protect 
her  interest  by  taking  a  conveyance  of  the  property  in  controversy 
in  payment  of  her  demand.  Her  deed  contains  a  fatal  misdescrip- 
tion. It  does  not  cover  the  land  at  all.  The  executrix  afterwards, 
without  notice^  either  actual  or  constructive,  such  is  our  conclusion 
from  all  the  facts  in  the  case,  recovered  judgment  against  the 
holder  of  the  legal  title  and  caused  the  property  to  be  levied 
upon  under  an  execution  issued  upon  such  judgment. 

Is  not  the  equitable  title  of  the  executrix  equally  as  good  as  the 
appellants,  and  the  advantage  gained  by  her  levy  upon  tne  property 
decisive  in  her  favor.  They  were  both  only  creditors,  and  we  can 
perceive  no  good  reason  why  the  successful  par^  should  not  be  per- 
mitted to  retain  her  advantage:  Dickerson  v.  Tillinghast,  4  Paige, 
219.  But  if  it  were  otherwise  we  should  feel  compelled  to  hold 
that  having  procured  the  levy  of  the  execution  witnout  notice  of 
any  prior  equitable  right  in  the  appellant,  the  executrix  must  be 
deemed  a  purchaser  in  good  faith  and  for  a  valuable  consideration 
under  the  statute:  Boshreinger  v.  Creighton,  10  Or.,  42;  Civil  Code, 
2,807.  The  decree  is  modified  as  to  the  amount  of  the  payment  and 
affirmed. 

Waldo,  J.,  not  sitting. 


SUPREME  COURT  OF  CALIFORNIA. 

No.  a494. 
SWEETZEB  ET  AL.,    ExVs,  etc,    V.  DOBBINS. 

Tn  Bank,    Filed  August  26,  1884, 

Verdict  in  Equity  Case — Ftndtnos— Instructions. — Both  before  and  since  the  adoption  of 
the  code,  the  verdict  of  a  jury,  with  respect  to  controverted  facts  arising  in  an  eouity  caiwj,  is  not 
conchisivG  upon  the  questions  submitted,  but  merely  advisory  to  the  court.  Tho  court  may 
set  aside  the  verdict  and  on.ler  a  new  trial,  or  may  qualify  or  alter  any  of  its  special  findina^*, 
or  disregard  it,  in  whole  or  in  part,  and  find  the  racts  for  himself ;  or,  it  may  approve  them, 
in  whole  or  in  part,  and  if  approved,  they  become,  by  adoption,  the  findings  of  the  court. 
If  the  last  method  is  followed,  and  tho  findings  aresupiwrted  by  the  evidence,  the  judgment 
will  not  lie  reversed  for  erroneous  instructions  to  the  jury. 

Findings  Will  he  Held  Supported  by  the  Evidence  when  the  evidence  is  conflict- 
ing. 

Appeal  from  a  judgment  of  the  superior  court  for  Solano  county, 
entered  in  favor  of  the  defendant,  and  from  an  order  denying  the 
plaintiff  a  new  trial.  The  facts  are  stated  in  the  opinion,  and  in  the 
opinion  of  department  one,  2  West  Coast  Reporter,  145. 

George  A.  Lumont  and  George  A,  Nourae,  for  the  appellants. 

J.  McKenna,  Wendell  &  KeUey  and  A,  J.  Dobbins,  for  the  respond- 
ent. 

MoKee,  J.  This  was  an  action  on  the  equity  side  of  the  court 
for  the  reformation  of  a  deed.    Questions  were  framed  and  sub- 
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mitted  to  a  jary,  the  answers  to  which  were  returned  and  filed  as  a 
special  verdict.  No  order  was  made  setting  aside  the  verdict;  but, 
as  appears  from  the  record,  the  court,  **upon  the  verdict  and  the 
testimony  in  the  case,"  made  and  filed  a  written  decision,  in  accord- 
ance with  sections  632,  633  of  the  code  of  civil  procedure,  in  which 
it  found,  as  fact,  that  the  deed  sought  to  be  reformed  truly  expressed 
the  intention  of  the  parties  to  it,  and  there  was  no  mistake  in  its 
execution;  and  therefore,  as  a  conclusion  of  law,  the  defendant  was 
entitled  to  judgment. 

Upon  a  certified  statement  of  the  case,  the  plaintiff  moved 
for  a  new  trial,  on  the  ground  that  the  verdict  and  decision  were 
not  sustained  by  the  evidence,  and  of  error  of  law  occurring 
at  the  trial;  and  from  an  order  denying  the  motion,  this  appeal  is 
taken. 

The  principal  assignment  of  error  is  that  the  court  erroneously 
instructed  the  jury  as  to  the  degree  of  evidence  requisite  to  prove 
the  facts  involved  in  the  issues  submitted  to  them.  Appellant  con- 
tends that  by  subdivision  5  of  section  2,061,  C.  C.  P.,  the  legisla- 
ture has  changed  the  rule  of  the  old  courts  of  equity,  as  to  the  proof 
necessary  to  establish  the  issue  in  an  action  for  the  reformation  of  a 
deed  or  other  instrument  in  writing;  and  that  now,  under  the  work- 
ing of  the  code  rule,  instead  of  having  to  prove  the  fact  at  issue,  by 
evidenes  clear  and  convincing,  or  beyond  a  reasonable  doubt,  afv 
the  court  charged  the  jury  in  the  case,  it  is  only  requisite  to  prove 
it  by  a  preponderance  of  evidence.  But  the  questions  invoked  by 
the  contention  do  not  necessarily  arise  out  of  the  record;  for  although 
special  issues  were  submitted  to  the  jury,  that  under  the  instruc- 
tions of  the  court,  returned  a  verdict,  yet  the  verdict  and  the  instruc- 
tions upon  which  it  may  be  said  to  have  been  predicated,  were  dis- 
regarded by  the  court  in  the  determination  of  the  case;  and  the 
action  of  the  court  in  that  regard  was  not  error. 

For,  as  has  been  repeatedly  held  before,  and  since,  the  adoption 
of  the  codes,  the  verdict  of  a  jury,  with  respect  to  controverted  facts, 
arising  in  an  equity  case,  is  not  conclusive  upon  the  questions  sub- 
mitted, but  merely  advisory  in  its  character,  and  the  judge  may, 
when  satisfied  that  truth  and  justice  require  it,  set  aside  the  verdict 
and  order  a  new  trial,  or  mav  qualify  or  alter  any  of  its  special  find- 
ings,  or  disregard  it,  in  whole  or  in  part,  and  find  the  facts  for  him- 
self. Or  he  may  approve  them,  in  whole  or  in  part,  and  if  approved, 
they  become,  by  adoption,  the  findings  of  the  court. 

It  was,  therefore,  a  proper  exercise  of  authority  for  the  judge  in: 
this  case,  to  examine  the  evidence  in  the  case  for  himself  and  deter-^ 
mine  the  question  at  issue  between  the  parties  according  to  the^ 
weight  of  evidence,  notwithstanding  the  proceedings  taken  with  the 
jury  and  the  verdict  returned;  and  having,  in  the  exercise  of  that 
authority,  made  and  filed  his  written  decision,  in  which  the  facts 
found  correspond  with  the  verdict  of  the  jury,  error  cannot  be  pred- 
icated of  his  findings,  if  they  are  sustained  by  the  evidence,  not- 
withstanding the  previous  instructions  to  the  jury;  for,  having  the* 

No.  36.-3. 
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right  to  disregard  the  verdict,  he  had  also  the  right  to  disregard  the 
instructions  to  the  jury  that  rendered  the  verdict. 

It  is  true  that  the  decision  of  the  court  and  the  verdict  of  the  jury 
were  in  harmony;  but  the  decision  of  the  court  is  the  judgment  of 
the  court;  and  this  judgment  was  warranted  by  the  evidence,  or  it 
was  not.  If  it  was  not,  a  new  trial  should  be  granted.  If  it  was,  it 
cannot  be  reversed,  except  upon  other  grounds- 
Appellant  concedes  there  was  a  substantial  conflict  in  the  evi- 
dence upon  which  the  court  rendered  its  decision.  That  being  the 
case,  we  must  accept  the  facts  found  by  the  court  to  have  been  satis- 
factorily proved;  and  if  the  court  has  logically  drawn  from  them  the 
legal  conclusion  upon  which  its  judgment  is  founded,  it  cannot  be 
predicated  of  the  decision  or  finding,  that  it  is  not  sustained  by  the 
evidence,  or  that  it  is  against  law. 

Accepting  the  finding  of  the  court  as  conclusive  of  the  facts,  the 
decision  of  the  court  is  unquestionable.  The  judgment  entered  fol- 
lows the  decision;  allegations  and  proofs,  findings  and  judgment 
therefore  agree,  and  there  is  no  error  in  the  record  of  which  we  can 
take  cognizance:  Still  v.  Saunders,  8  Cal.,  287;  Wilson  v.  Wilson, 
12  Pac.  C.  L.  J.,  118. 
Judgment  and  order  affirmed. 

Myrick,  J.,  Shapstein,  J.,  Eoss,  J.,  McKinstry,  J.,  and  Morrison, 
0.  J.,  concurred. 


No.  9.2X3. 

Salisbury  et  al.  v.  Brown. 

Department  Two.    Filed  Auffust  S6,  lS8i, 

New  Trial -Conflict  op  Evidence.— An  order  denying  a  motion  for  a  new  trial  will 
not  be  reversed  for  insufficiency  of  the  evidence  to  justify  the  verdict  when  the  evidence  is 
conflicting. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Joaquin 
county,  entered  in  favor  of  the  plaintiffs.  The  opinion  states  the 
facts. 

Baldwin  &  Smithy  and  Campbell  dk  Munter,  for  the  appellant. 
Louiitt  &  Lindley,  for  the  respondents. 

The  Court.  In  this  case  there  is  a  substantial  conflict  in  the  evi- 
dence and  therefore  we  cannot  reverse  the  order  denying  a  new 
trial,  on  the  ground  that  the  evidence  was  insufficient  to  justify  the 
verdict. 

We  find  no  error  in  the  record,  and  the  judgment  and  order  are 
affirmed. 
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No.  9,093. 

Lawrence  et  al.  v.  Getchell.    . 

In  Bank,    FiUd  Avgtat  26,  I884, 

Injunction— Trespass— Costs— Judgment.— In  an  action  to  restrain  continual  trespasain^ 
npon  land,  the  plaintiff  ia  not  entitled  to  costs  when  the  court  finds  against  him,  on  the  fact 


constituting  the  alleged  trespass,  nor  to  a  judgment  restraining  the  defendant  from  asserting 

"  -ty  described  in  the  complaint,  when  it  is  nowhere  alleged 

that  the  defendant  asserts  any  such  claim. 


a  claim  to  any  portion  of  the  property  described  in  the  complaint,  when  it  is  nowhere  allege 


Appeal  from  a  judgment  of  the  superior  court  for  Nevada  county, 
entered  in  favor  of  the  plaintiffs,  and  from  an  order  denying  the  de- 
fendant a  new  trial  The  facts  are  stated  in  the  opinion,  and  in  the 
opinion  of  Department  One,  1  West  Coast  Reporter,  861. 

Cro88  &  Simonds,  for  the  appellant. 

W.  D.  Long  and  J.  M.  Walling^  for  the  respondents. 

The  Court.  The  plaintiff's  complaint  can  only  be  construed  as 
one  to  obtain  an  injunction  restraining  the  defendant  from  the  com- 
mission of  the  acts  complained  of.  Upon  the  cause  of  action,  and 
the  only  cause  of  action  set  forth  in  the  complaint,  the  court  below 
found  against  the  plaintiffs.  The  plaintiffs  were  not,  therefore,  en- 
titled to  recover  of  the  defendant  any  costs  or  disbursements  incur- 
red in  the  action.  Nor,  under  the  pleadings,  were  the  plaintiffs 
entitled  to  judgment  restraining  the  defendant  from  asserting  a 
claim  to  any  part  of  the  property  described  in  the  complaint;  for 
the  plaintiffs  nowhere  allege  that  the  defendant  asserts  any  such 
claim.  It  is  a  cardinal  rule  that  the  pleadings  of  a  party  to  whom 
relief  is  granted  must  be  sufficient  to  warrant  the  relief. 

Cause  remanded,  with  directions  to  the  court  below  to  modify 
the  judgment  in  accordance  with  the  views  here  expressed. 

MoKee,  J.     I  concur  in  the  judgment. 


No.  8,436. 

Porter  v.  Muller  et  al. 

DtpaHment  One,    Filed  Av^ust  S6, 1884, 

FoRECLOSTTBB  OP  MoRTOAOB— PARTIES— Granteb  OP  MORTGAGOR.— The  owner  of  the 
legal  title  is  a  necessary  party  to  tho  foreclosure  of  a  mortgage  executed  by  his  grantor. 

The  Same— Sale  op  Mostgaged  Premises. — ^Thero  is  but  one  action  for  the  recovery  of 
any  debt  secured  by  mortgage,  in  this  state,  and  the  proceeds  of  a  sale  of  the  whole  of  the 
mortgaged  premises  is  the  primary  fund  out  of  which  the  mortgage  debt  is  to  be  paid. 

Ax  Oral  Agreement  for  the  Kelease  of  a  Mortgage  is  not  binding. 

FiXDiSGS— Sufficiency  of.— A  finding  that  a  partv  was  "  informed  and  understood"  that 
he  would  have  to  pay  a  certain  note  is  not  an  equivalent  to  a  finding  that  he  agreed  to  pay 
the  same. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Joaquin 
county,  entered  in  favor  of  the  plaintiff,  and  from  an  order  deny- 
ing the  defendants  a  new  trial.    The  opinion  states  the  facts. 
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e7.  H.  Budd,  for  the  appellants. 
E.  8.  PiUsbury,  for  the  respondent. 

The  Court.  1.  Hj  the  conveyance  from  Kroeckel  to  plaintiff  of 
the  former's  interest  in  the  mortgaged  premises  (of  the  date  of  the 
ninth  of  November,  1876),  plaintiff  became  tenant  in  common,  with 
defendant,  in  the  lands  and  premises  described  in  the  complaint, 
the  premises  continuing  charged  with  the  lien  of  the  $3,000  mort- 
gage executed  to  plaintiff  by  Kroeckel  and  defendant  on  the  second 
aay  of  September,  1875. 

It  was  found  by  the  court  below  that  on  the  fifteenth  day  of 
December,  1876,  plaintiff  conveyed  the  estate  and  interest  in  the 
land  and  premises,  so  as  aforesaid  conveved  by  Kroeckel  to  him,  to 
one  Hiram  M.  Jones.  Jones  was  a  necessary  party  to  an  action  to 
foreclose  the  $3,000  mortgage  because  the  owner  of  the  legal  title 
(equity  of  redemption  at  common  law)  is  a  necessary  party  to  any 
foreclosure  of  a  mortgage  executed  by  his  grantor. 

If  the  arrangement  alleged  in  the  complaint  to  have  been  made 
between  plaintiff,  defendant  MuUer  and  Kroeckel  was  not  made,  or 
did  not  operate  to  release  the  lien  of  the  $3,000  mortgage,  the  judg- 
ment of  the  court  below  must  be  reversed.  There  can  be  but  one 
action  for  the  recovery  of  any  debt  secured  by  mortgage,  and  the 
proceeds  of  a  sale  of  the  whole  of  the  mortgaged  premises  consti- 
tuted the  primary  fund  out  of  which  the  $3,000  debt  secured  by  the 
mortgage  was  to  be  paid.  (C.  C.  P.,  726.)  TVe  cannot  order  that 
the  judgment  bo  modified  so  as  to  direct  that  the  mortgaged  prem- 
ises be  sold,  because  Jones — the  owner  of  the  undivided  moiety  of 
the  equity  of  redemption — who  is  a  necessary  party  to  a  bill  to  fore- 
close themortgajje,  has  not  been  made  a  party  herein. 

2.  Are  facts  alleged  in  the  complaint,  and  found  by  the  court, 
which  make. the  defendant  personally  liable  for  the  whole  amount  of 
the  $3,000  debt? 

The  complaint  avers:  ** That  at  the  time  the  said  plaintiff  became 
the  owner  of  the  said  George  Kroeckel's  interest  in  said  real  prop- 
erty, to  wit:  on  November  9,  1876,  there  was,  as  plaintiff  is  informed 
and  believes,  about  two  hundred  acres  of  the  said  real  property 
which  had  been  plowed  in  the  spring  of  1876  for  summer-fallow  and 
about  eighty  acres  of  which  was  good  volunteer  ground:  that  about 
two  hundred^  and  fifty  acres  of  said  real  property  had  then  already  been 
sown  and  cultivated  into  grain,  all  of  which  had  been  done  in  a  good 
husbandlike  manner,  gave  good  prospects  for  the  coming  crop,  and 
was  of  great  value  for  the  farming  season  of  1876  to  1877  to  said 
real  property;  that  thereupon,  in  consideration  that  the  said  Christ. 
Muller  would  give  to  said  plaintiff  the  one-eighth  part  of  all  the  grain 
to  bo  produced  for  said  farming  season  upon  the  whole  of  said  real 
property,  and  would  at  his  own  costs  and  expense  sow  and  cultivate 
and  furnish  seed  for  all  that  remained  unsown  of  said  land,  and  at 
the  proper  time  and  at  his  own  cost  and  expense,  head,  thrash  and 
harvest  said  crop,  and  that  the  said  plaintiff  might  look  to  said 
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Christian  Muller,  defendant  herein,  alone,  for  the  payment  of  the 
iiromissory  note  sned  upon  in  this  action  and  in  subdivision  2 
herein  mentioned,  and  that  said  Christian  Mulier's  interest  in  said 
real  property  should  alone  be  subjected  as  security  to  the  payment 
tliereof,  the  said  plaintiff  leased  to  said  Christian  Muller  his  interest 
(acquired  by  the  grant  aforesaid),  in  the  said  real  property  for  the 
farming  season  of  1876  to  1877;  and  upon  the  conditions  aforesaid 
the  said  Christian  Muller  accepted  the  said  lease  and  entered  into 
the  sole  and  exclusive  possession  of  all  said  real  property,  to  have 
and  to  hold  unto  him,  the  said  Christian  Muller,  until  the  end  of  the 
farming  season  aforesaid." 

In  finding  ten  the  court  found,  that  it  "was  mutually  agreed  and 
arranged  between  the  plaintiff,  the  raid  George  Kroeckel  and  the 
defendant  Miiller,"  that  the  plaintiff  "  would  also  lease  to  said 
defendant  Muller  for  the  farming  year  of  1876-7  his  portion  of  said 
premises,  so  conveyed  to  him  by  Kroeckel,  for  one-eighth  of  all  the 
grain  to  he  raised  upon  the  whole  of  said  premises  described  in  the 
complaint,  and  theretofore  belonging  to  said  Kroeckel  and  Muller/' 
etc. 

And  in  finding  eleven  the  court  found:  **  The  plaintiff  also  leased 
on  that  day  to  said  defendant  Muller,  his  portion  of  said  premises, 
so  to  him  conveyed  by  said  Kroeckel  for  the  farming  year  1876-7, 
for  one-eighth  of  the  grain  to  be  raised  upon  the  wbole  premises 
(plaintiff  to  furnish  sacks  therefor)  which  lease  the  defendant  then 
accepted,  and  thereafter  for  said  farming  year  remained  in  exclusive 
possession  of  said  premises  and  farmed  the  same  and  received  all 
the  profits  thereof,  excepting  the  one-eighth,"  etc. 

Findings  twelve  and  thirteen  read:  '*  XIT.  That  on  the  9th  day  of 
November,  1876,  there  were  about  two  hundred  and  sixty  acres  of  said 
premises  already  plowed  and  seeded,  which  sowing  gave  promise  of 
a  crop  and  was  supposed  to  be  valuable;  that  the  said  Kroeckel  was 
then  the  owner  of  an  undivided  one-half  interest  in  said  crop  as  the 

Eartner  of  said  Muller;  that  the  lease  by  plaintiff  to  said  Muller  of 
is  (plaintiff's)  interest  in  the  said  land  and  crop  to  him  granted  by 
Kroeckel  for  one-eighth  of  the  whole  crop  was  a  very  favorable  and 
desireable  one  for  said  Muller,  and  valuable,  and  was  by  him  so 
understood  at  the  time  of  the  making  thereof,  and  said  Muller  then 
considered  and  expected  that  he  would  make  sufficient  from  said  lease 
to  indemnify  him  for  his  liability  upon  the  three  thousand  dollars 
mortgage  mentioned  in  the  sixth  finding  hereof,  and  for  the  payment 
of  the  whole  thereof." 

"XIIL  That  at  the  time  of  such  settlement  and  arrangement 
and  agreement  by  and  between  plaintiff,  the  said  George  Kroeckel, 
and  said  defendant  Muller,  in  the  tenth  finding  hereof  mentioned, 
and  long  prior  thereto,  the  defendant  Muller  was  aware  of  the  fore- 
closure proceedings  by  plaintiff  against  said  Kroeckel  in  said  court, 
and  in  the  eighth  finding  mentioned;  and  it  was  on  said  ninth  day 
of  November,  1876,  considered  by  said  Muller  and  Kroeckel,  that  if 
said  proceedings  were  carried  to  final  judgment  and  foreclosure  sale, 
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the  said  interest  of  Kroeckel  in  the  premises  mentioned  in  the  com- 
plaint herein,  would  not  be  more  than  sufficient  to  satisfy  said  judg- 
ment; and  it  was  also  understood  that  said  settlement  would  be  to 
the  benefit  of  both  of  said  parties,  and  the  said  Muller  was  then 
informed,  and  understood,  that  his  interest  in  the  said  premises  was 
liable  for  the  payment  of  the  whole  of  the  note,  and  the  mortgage 
sought  to  be  foreclosed  by  this  action,  under  the  lien  of  said  mort- 
gage, and  that  he,  said  Muller,  would  have  to  pay  the  same. " 

The  averment  in  the  complaint  is,  that  plaintiff  leased  to  defend- 
ant, Muller,  his  undivided  moiety  of  the  lands  described  in  the  com- 
plaint; defendant,  as  rent  therefor,  to  deliver  to  plaintiff  one-eighth 
of  all  the  grain  produced  for  the  farming  season  mentioned,  upon 
the  whole  of  the  property,  and  to  assume  to  pay  to  plaintiff  the 
whole  amount  unpaid  of  the  promissory  note  sued  in  this  action, 
and  that  Muller's  interest  in  the  lands  should  alone  be  liable,  etc. 
This  contract  was  entered  into  by  the  parties,  or  it  was  not.  But 
the  uncertain  and  evasive  findings  of  the  court  are  not  determina- 
tive of  that  issue.  There  is  certainly  no  finding  upon  the  issue, 
unless  it  is  found  in  the  latter  portion  of  the  thirteenth  finding — 
that  it  **was  considered  by  said  JiuZ/er  and  Kroeckel  that  if  said 
proceedings  (proceedings  to  foreclose  the  mortgage  executed  by 
Kroeckel)  were  carried  to  final  judgment  and  foreclosure  sale,  the 
said  interest  of  Kroeckel  in  the  premises,  mentioned  in  the  com- 
plaint, would  not  be  more  than  sufficient  to  satisfy  said  judgment; 
and  it  was  also  understood  that  said  settlement  would  be  for  the 
benefit  of  both  parties,  and  the  said  Muller  was  then  informed  and 
xinderstood  that  his  interest  in  said  premises  was  liable  for  the  pay- 
ment of  the  whole  note  and  the  mortgage  sought  to  be  foreclosed  by 
this  action,  and  that  he,  said  Muller,  would  liave  the  same  to  pay.'' 

In  all  the  elaborate  findings  there  is  nothing  that  can  possibly  be 
construed  a  finding  that  defendant  Muller  agreed  to  assume  the  sole 
payment  of  the  three  thousand  dollar  note  unless  it  be  discovered 
in  the  last  words  quoted:  that  Muller  understood  he  *' would  have 
the  same  to  pay."  If  he  had  expressly  agreed  orally  that  his  co- 
tenant's  share  of  the  land  should  be  relieved  of  the  mortgage  and 
that  his  own  share  should  bear  the  whole  burden,  such  oral  agree- 
ment would  have  been  of  no  effect.  "A  mortgage  can  be  created, 
renewed,  or  extinguished,  only  by  writing"  with  certain  formalities: 
C.  C,  2,922. 

The  last  clause  of  the  finding  13  cannot  be  construed  as  a  finding 
that  he  agreed  to  pay  the  whole  of  the  three  thousand  dollar  note  as 

girt  consideration  for  the  occupancy  of  plaintiff's  share  of  the  land, 
e  was  "informed  and  understood"  that  he  would  have  to  pay  the 
note;  he  was  so  informed  when  the  "settlement"  was  made;  that  is, 
he  was  informed  and  understood  that,  as  a  consequence  of  the  set- 
tlement and  of  the  fact  that  a  sale  of  Kroeckel's  share  of  the  land 
(if  the  foreclosure  proceedings  against  him  were  continued  to  sale) 
would  not  bring  more  than  enougli  to  satisfy  the  individual  mort- 
gage of  Kroeckelj  he,  Muller,  would  have  to  pay  the  note.     If  he 
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was  informed  and  understood  that  he  would  become  personally  liable 
for  the  whole  three  thousand  dollar  note,  as  the  consequence  of  facts 
from  which  no  such  liability  arose,  such  information  and  his  under- 
standing  did  not  make  him  liable.  While  the  fact  that  such  infor- 
mation was  conveyed  to  him  might  tend  to  prove  that  he  agreed  to 
Say  the  whole  debt  as  part  consideration  for  the  lease,  there  is  no 
nding  of  the  ultimate  fact  that  he  agreed  to  pay  the  whole  debt. 
It  follows  that  appellant  is  entitled  to  a  new  trial. 
Judgment  and  order  reversed  and  cause  remanded  for  a  new  trial. 


No.  9,527. 

Peasley  v.  Hart. 

DepatimerU  One,     Filtd  Avfftut  26, 1884. 

Contract  for  Sale  of  Land— Specific  Perfor:*! ance— Scbsequent  PuRCHASER.—One 
in  possession  of  government  land  under  a  written  contract  by  the  terms  of  which  his  vendor 
agreed  to  convey  to  him  the  legal  title,' as  soon  as  it  was  obtained  from  the  United  States, 
upon  payment  by  the  vendee  of  the  government  price  per  acre,  and  a  just  proportion  of  the 
expenses  incurred  in  procuring  the  patent,  is  entitled  to  priority  over,  and  may  have  his 
agreement  specifically  enforced  against  a  subsequent  purchaser  from  such  vendor. 

The  Same— Payment—Condition's  Precedent.— The  vendor  under  such  contract  was 
bound,  as  a  condition  precedent  to  his  right  to  demand  judgment  from  the  vendee,  to  notify 
him  of  the  issuance  of  the  patent,  and  of  the  amount  of  the  purchase  money  to  be  paid  by 
him. 

Allegations  and  Proof— Variance — Difference  in  Amount.— A  diflference  between 
the  allegations  and  proof  in  mere  matters  of  quantity  or  extent,  does  not  constitute  a  legal 
variance. 

Appeal  from  a  judgment  of  the  superior  court  for  El  Dorado 
county,  entered  in  favor  of  the  defendant.  The  opinion  states  the 
facts. 

George  G.  Blanchard,  for  the  appellant. 
M.  P.  Bennett,  for  the  respondent. 

MoKee  J.  At  the  commencement  of  the  action  of  ejectment,  out 
of  which  this  case  arises,  the  defendant  was  in  possession  of  the 
demanded  premises,  under  a  written  contract  between  himself  and 
the  grantor  of  the  plaintiff  for  a  conveyance  of  the  legal  title. 

The  case  is  this :  In  the  year  1878,  one  Ensey  applied  to  purchase 
from  the  government  of  the  United  States  a  tract  of  public  land. 
At  the  same  time  the  defendant  had  pending  an  application  to  pur- 
chase a  part  of  the  same  land,  of  which  he  was  then  in  possession, 
and  had  been  for  several  years  before,  claiming  it  as  his  own.  To 
avoid  a  contest  between  the  two  applicants,  it  was  agreed  that  the 
defendant  would  withdraw  opposition  to  Ensey 's  application,  and 
that  Ensey,  in  consideration  thereof,  when  he  procured  the  patent 
for  the  land  from  the  United  States,  would  convey  to  the  defendant 
the  legal  title  to  his  part  of  the  land,  upon  payment  by  him  of  the 
government  price  per  acre  and  a  just  proportion  of  the  expenses 
incurred  in  procuring  the  patent.     Contemporaneously  with  the  ex- 
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cution  and  delivery  of  this  agreement,  Ensey  executed  and  acknowl- 
edged a  deed  which  purported  to  convey  the  land  to  the  defendant, 
and  was  to  be  delivered  to  him  after  the  issuance  of  the  patent, 
upon  payment  of  the  purchase  money  and  his  proportion  of  expenses, 
according  to  the  terms  of  the  contract. 

On  the  fifteenth  of  September,  1882,  Ensey  obtained  his  patent; 
but,  instead  of  notifying  the  defendant  of  its  issuance,  or  of  the 
amount  of  money  paid  for  the  land  and  of  the  expense  incurred  in 
procuring  the  patent,  and  without  tendering  the  deed  which  had 
been  executed  to  be  delivered  on  payment  of  the  money,  he  con- 
veyed the  defendant's  land  by  deed  to  the  plaintiflf. 

When  the  plaintiff  received  his  deed,  he  took  it  with  knowledge 
of  the  fact  that  defendant  was  in  the  actual  possession  of  the  land, 
and  (according  to  the  averments  of  the  cross-complaint,  which  are 
not  sufficiently  denied  by  the  plaintiff's  answer  to  raise  an  issue  as 
to  them)  with  notice  that  the  defendant  claimed  title  to  the  land 
under  his  agreement  with  Ensey.  Having  thus  obtained  the  dry 
legal  title  to  the  land  with  notice  of  the  defennant's  equitable  right, 
tbe  plaintiff  was  bound  by  the  agreement  between  his  grantor,  Ensey, 
and  the  defendant,  to  convey  to  the  defendant  the  legal  title;  and 
equity  will  compel  him  to  convey,  unless  the  defendant  has  repudi- 
ated the  agreement  or  refused  to  perform  it,  or  there  are  circum- 
stances which  would  render  it  inequitable  to  compel  performance. 

There  was  no  proof  of  repudiation  or  refusal.  Defendant  averred 
his  readiness  to  perform,  and  offered  to  pay  the  amount  of  the  pur- 
chase money  due  upon  the  agreement,  whenever  the  same  was  ascer- 
tained, and  he  asked,  as  equitable  relief,  specific  performance, 
**  upon  such  conditions  as  to  the  court  might  seem  meet  and  proper, 
and  for  such  other  and  further  relief  as  might  be  deemed  equitable 
and  just.'* 

This  was  sufiicient  to  entitle  the  defendant  to  relief,  if  the  agree- 
ment was  capable  of  being  performed.  The  agreement  was  capable 
of  performance;  it  was  in  writing,  founded  upon  a  valid  considera- 
tion, certain  in  its  terms,  mutual  in  its  obligations,  and  was  other- 
wise fair  and  just.  Time  was  not  of  its  essence,  for  there  was  no 
day  named  for  the  payment  of  the  purchase  money.  The  money 
was  to  be  paid  to  him  on  the  happening  of  an  event,  which  would 
become  known,  first  of  all,  to  the  vendor;  and  when  it  became  known 
to  him,  by  the  receipt  of  his  patent,  he,  as  the  trustee  of  the  title 
for  the  defendant,  was  bound,  under  his  agreement,  to  notify  the 
defendant  of  the  issuance  of  the  patent,  and  of  the  amount  of  the 
purchase  money  to  be  paid  by  the  defendant  under  the  agreement 
for  the  delivery  of  the  deed,  which  had  been  executed  and  acknowl- 
edged and  was  to  be  delivered  upon  the  ascertainment  and  payment 
of  the  purchase  money. 

The  performance  of  these  things  by  Ensey  was  a  condition  pre- 
cedent to  the  riglit  by  him  or  his  grantee  to  insist  upon  payment  by 
the  defendant.  Where  the  performance  of  an  executory  contract  by 
one  Jparty  depends  upon  something  to  be  previously  done  by  the 
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other,  an  action  will  not  lie  for  non-performance  if  default  has  been 
made  in  the  accomplishment  of  the  preceding  act.  You  must  first 
perform  your  own  part,  or  show  a  readiness  and  willingness  to  do 
so,  before  you  can  put  the  other  party  in  fault  for  non-performance 
or  create  a  forfeiture  of  his  rights  under  the  contract:  Barron  v. 
Frank,  30  Cal.,  488;  Hill  v.  Grigsby,  35  /d.,  656. 

As,  therefore,  the  defendant  was  not  in  fault,  and  was  ready  and 
willing  to  perform  the  contract  by  paying  for  his  land  when  the 
amount  to  be  paid  was  ascertained,  he  was  entitled  to  a  judicial  as« 
ccrtainment  of  the  amount,  and  to  specific  performance. 

But  the  court  refused  specific  performance  upon  the  ground  that 
there  was  a  variance  between  the  agreement  proved  and  that  alleged 
in  the  cross-complaint. 

The  cross-complaint  alleged  that  the  parties  duly  entered  into  a 
contract,  by  the  terms  of  which  Ensey,  in  consideration  of  the  with- 
drawal of  oj>position  to  his  application  to  purchase  a  tract  of  land 
from  the  United  States,  agreea  "  to  deed  and  convey"  the  part  of  said 
land  occupied  by  the  defendant »  as  soon  as  he  should  receive  a 
patent  therefor  from  the  United  States,  upon  payment  by  defendant 
**  of  the  price  said  Ensey  should  pay  the  government  therefor." 

The  evidence  showed,  and  the  court  found,  that  Ensey  agreed 
"to  deed  and  convey,  after  obtaining  his  patent,  upon  payment  of 
the  price  paid  to  the  government,  and  also  such  proportion  of  the 
expenses  of  obtaining  the  patent  as  the  number  of  acres  in  posses- 
sion of  the  defendant  would  bear  to  the  whole  number  of  acres  in 
the  tract  described  in  the  patent." 

The  allegations  and  the  proofs  were  not,  in  fact,  identical;  but 
they  sufficiently  corresponded,  in  respect  of  the  facts  which  consti- 
tuted the  defendant's  claim  to  relief  in  equity;  that  is,  that  the 
plaintiff's  grantor  had  contracted  to  convey  the  legal  title  to  the 
defendant  upon  payment  by  him  of  the  purchase  money  of  the  land 
according  to  the  terms  of  the  contract  between  them.  There  is  no 
difference  between  the  allegations  and  the  proofs  as  to  the  contract 
to  convey;  but  there  is  a  difference  as  to  the  amount  of  money  to  be 
paid;  and  as  that  was  a  difference  only  in  quantity  or  extent,  it  did 
not  constitute  a  legal  variance.;  for  it  could  not  have  misled  the 
plaintiff  to  his  prejudice,  in  maintaining  his  defense  unon  the  merits 
to  the  defendant's  cross-complaint:  Sec.  469,  C.  C.  P.;  nor  did  it 
operate  in  any  way  to  prevent  the  court  from  ascertaining  the 
amount  paid  for  the  land,  and  the  expenses  incurred  in  procuring 
title  to  it,  and  from  adjudging  the  relief  to  which  the  parties  were 
entitled. 

Judgment  and  order  reversed,  and  cause  remanded. 

McKixsTRY,  J.,  and  Boss,  J.,  concurred. 
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No.  8,899. 

WniaHT  V.  Ward. 

In  Bank.    Filed  Avffugt  26,  1SS4- 

Partner's  Interest  in  Firm  Assets— Attachment  for  Individual  Debt— Sale  by 
Sheriff— Possession — Accocntino. — A  eberiff  may  attach  and  sell  the  interest  of  one 
partner  in  the  partnership  property,  for  his  individual  debt.  Upon  ro  doing  the  sheriff  mrtj 
take  i)os8esBion  of  tho  entire  firm  asaets,  and  transfer  such  possession  to  the  julj^ment  par- 
chaser,  who  thereupon  becomes  a  tenant  in  common  with  the  other  partners.  ^  If  such  prop- 
erty ia  soltl  by  the  judgment  purchaser  and  the  entire  proceeds  converted  to  his  own  use,  ho 
is  guilty  of  conversion,  and  an  action  by  the  remaining  partners  for  an  accounting  will  not  be 
held  barred  by  the  statute  of  limitations  unless  the  date  of  such  conversion  is  made  affirm- 
atively to  appear. 

The  Same— Accounting — Indispensable  Parties. — In  an  action  for  such  accounting  the 
partner  whose  individual  interest  lias  been  sold  is  an  indispensable  party,  although  he  is  out 
of  the  state  and  his  whereabouts  unknown. 

Appeal  from  a  judgment  of  the  superior  court  for  Tehama  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the 
defendant  a  new  trial.     The  opinion  states  the  facts. 

(7.  P.  Brayward,  and  Chipman  dc  Garter^  for  the  appellant. 
John  F.  Ellison  and  J.  Chadboume,  for  the  respondent. 

Eoss,  J.     The  complaint  charges  that  the  court  below,  from  evi- 
dence sufficient  to  sustain  the  finding,  found  the  fact  to  be,  that  the 
subject  of  this  action — ^a  certain  lot  of  cattle — was  in  the  year  1876 
a  part  of  the  property  of  a  copartnership  consisting  of  the  plaintiff 
Wright,  and  one  Wellington.     It  is  further  alleged  and  found  to  be 
true  that  on  the  twenty-seventh  of  June,  187C,  and  during  the  exist- 
ence of  that  copartnership,  the  defendant  Ward  commenced  an 
action  in  the  late  district  court  of  Shasta  county  against  Wellington 
to  recover  judgment  upon  a  money  demand,  in  which  action  a  writ 
of  attachment  was  duly  issued  and  levied  by  the  sheriff  upon 
Wellington's  interest  in  the  cattle,  which  was  followed  by  the  levy 
of  an  execution  issued  upon  a  judgment  that  Ward  recovered  in  the 
action  against  Wellington,  under  which  all  of  Wellington's  interest 
in  the  cattle  was  duly  sold  and  the  cattle  delivered  by  the  sheriff  to 
Ward,  who  thereupon  took  them  into  his  possession  and  subsequently 
— date  not  appearing — sold  them  and  converted  the  proceeds  to  his 
own  use.     It  is  averred  in  the  complaint  that  there  has  been  no  set- 
tlement of  the  partnership  affairs  between  the  plaintiff  and  Welling- 
ton, but  that  the  partnership  is,  and  at  all  times  mentioned  in  the 
record  was,  free  of  debts  and  liabilities,  and,  farther,  that  during 
the  existence  of  the  partnership  Wellington  appropriated  to  his  own 
use  funds  of  the  copartnership   greatly  in  excess  of  his  interest 
therein — to  such  an  extent,  indeed,  as  that  upon  a  settlement  of  the 
partnership  accounts  at  the  time  of  the  levy  upon  the  cattle  or  at 
the  time  of  their  sale  by  tho  sheriff  under  the  writ  of  execution, 
Wellington  would  have  had  no  interest  as  a^^ainst  y>laintiff  in  any  of 
the  property  then  owned  by  the  firm  of  Wright  &  Wellington ;  and 
these  averments  of  the  complaint  are,  in  substance,  found  to  bo  true 
by  the  court  below.     For  which  reason  the  plaintiff  claims  and  the 
court  below  held  that  tho  defendant  Ward  is  liable  to  the  plaintiff 
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for  the  value  of  the  cattle  at  the  time  of  their  sale  by  the  sheriff  under 
the  execution  in  favor  of  Ward,  with  interest  and  costs. 

The  sheriff 's  sale,  as  has  been  said,  occurred  on  the  twenty-seventh 
of  July,  1876.  This  action  was  not  commenced  until  the  fifteenth 
of  June,  1881,  and  one  of  the  appellant's  points  is,  that  the  action 
is  barred  by  the  provisions  of  the  statute  of  limitations.  We  must 
hold  against  the  appellant  on  this  point.  In  levying  upon  and  sell- 
ing the  interest  of  Wellington  in  the  partnership  property  at  the  suit 
of  Ward,  an  individual  creditor  of  Wellington,  neither  the  sheriff 
nor  Ward  was  doing  anything  he  did  not  have  a  right  to  do.  In- 
deed, the  sheriff  was  doing  what  he  was  obliged  to  do  under  the  law. 
In  executing  his  writ,  the  sheriff  not  only  had  the  right,  but  was 
bound  to  take  possession  of  the  property,  and  in  selling  the  interest 
of  the  execution  debtor  in  the  partnership  property,  he  rightly  trans- 
ferred the  possession  of  the  property  to  the  purchaser,  who  there- 
upon became  substituted  to  the  rights  of  the  execution  partner, 
quoad  the  property  sold,  and  became  a  tenant  in  common  thereof, 
with  the  right  to  file  a  bill,  and  smbject  to  a  bill  against  him  by  the 
other  partner,  to  ascertain  the  quantity  of  interest  which  he  acquired 
by  the  sale:  Jones  v.  Thompson,  12  Cal.,  199;  Kobinson  v.  Tevis, 
38  Cal.,  615;  Story  on  Part.,  Sec.  263.  There  was,  therefore,  no 
conversion  of  the  plaintiff's  interest  in  the  property  in  question  by 
the  defendant's  purchase  at  the  sheriff's  sale.  But  there  was 
such  conversion  by  the  defendant  when  he  subsequently  sold  the 
entire  property  and  converted  the  proceeds  to  his  own  use.  When 
that  conversion  occurred,  however,  is  not  made  to  appear  on  the 
record.  If  it  occurred  at  such  time  as  would  bar  the  action,  it  was 
incumbent  on  the  defendant  to  show  the  fact,  the  plaintiff's  evidence 
failing  to  show  that  the  statute  had  run. 

Upon  another  point,  however,  we  must  reverse  the  judgment  and 
order  appealed  from.  Wellington  was  not  made  a  party  to  the  action. 
To  obviate  this  dijQiculty  the  plaintiff  alleged  in  his  complaint  that 
about  the  month  of  September,  1876,  Wellington  "  left  the  state  and 
his  whereabouts  have  ever  since  been  unknown  to  this  plaintiff." 
The  finding  is  in  accordance  with  the  averment. 

Appellant's  position  in  this  particular  is  based  upon  an  exception 
to  the  general  rule  in  relation  to  parties,  which  is  thus  stated  in  sec- 
tion 78  of  Story's  Eq.  Pleading. 

*' The  first  exception  to  the  rule,  which  we  shall  notice,  is  founded 
upon  the  utter  impracticability  of  making  the  new,  proper  or  ne- 
cessary parties.  This  occurs,  of  course,  when  such  new  parties 
are  without  the  jurisdiction  of  the  court,  and  when,  conse- 
quently, they  cannot  be  reached  by  the  process  of  court.  In 
such  a  case,  to  require  such  persons  to  be  made  parties, 
would  be  equivalent  to  a  dismissal  of  the  suit,  and  amount  to  a 
denial  of  justice.  Hence,  it  is  a  common  rule  of  the  court,  that 
when  a  person,  who  ought  to  be  a  party,  is  out  of  the  jurisdiction 
of  the  court,  if  the  fact  is  stated  in  the  bill,  and  admitted  by  the 
answer,  or  proved  (if  denied)  at  the  hearing,  that  of  itself  consti- 
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tutes  a  sufficient  ground  for  dispensing  with  his  being  made  a  party, 
and  the  court  will  proceed  to  a  decree  without  him.  Thus,  for  ex- 
ample, the  general  rule  is,  that  to  a  bill  against  a  partnership,  all 
the  partners  must  be  made  parties.  But  if  one  of  the  partners  be 
resident  in  a  foreign  country,  so  that  he  cannot  be  brought  before 
the  court,  and  the  fact  is  so  charged  in  the  bill,  the  court  will  ordi- 
narily proceed  to  make  a  decree  against  the  partners  who  are  within 
the  jurisdiction;  with  this  qualification,  however,  that  it  can  be 
done  without  manifest  injustice  to  the  absent  partner." 

An  important  qualification  ingrafted  on  this  exception,  as  said  in 
a  subsequent  section  of  Story — section  81 — is,  "  that  persons  who 
are  out  of  the  jurisdiction,  and  are  ordinarily  proper  and  necessary 
parties,  can  be  dispensed  with  only  when  their  interests  will  not  be 
prejudiced  by  the  decree,  and  when  they  are  not  indispensable  to  the 
just  ascertainment  of  the  merits  of  the  case  before  the  court  " 

In  the  case  at  bar,  the  liability  of  the  defendant  to  the  plaintiff 
confessedly  depends  iipon  the  status  of  the  partnership  accounts 
between  plaintiff  and  Wellington.*  If,  upon  an  adjustment  of  those 
accounts,  it  should  turn  out  that  at  the  time  of  the  sheriff's  sale  of 
the  cattle  to  defendant  Ward,  there  was  no  residuum  in  Wellington, 
Ward  got  nothing  by  his  purchase,  and  his  subsequent  conversion 
of  the  property  rendered  him  liable  to  the  plaintiff.  But  it  is  equally 
true  that  if  upon  an  adjustment  of  the  partnership  accounts  between 
Wright  and  Wellington  it  should  turn  out  that  there  was  no  residuum 
in  Wright  the  reverse  would  follow.  As  the  liability  of  the  defend- 
ant depends  on  the  settlement  of  the  partnership  accounts  between 
the  plaintiff  and  Wellington,  it  seems  quite  clear  that  the  latter  is 
an  essential  party  to  the  action:  Young  v.  Hoglan,  52  Cal.,  466,  is 
in  point,  and  a  case  standing  upon  analogous  reasoning  is  Koveray 
v.  Grayson,  SSwant.  E.,  145,  note. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new  trial. 

SiiARPSTEiN,  J.,  McKiNSTRY,  J.,  and  Myrick,  J.,  concurred. 

Thornton,  J.,  McKee,  J.  We  concur  upon  the  ground  that  Wel- 
lington was  not  made  a  party. 


No  9.143. 

Moore  v,  Kebr  et  al. 

Department  Ojie.    Filed  August  26,  1SS4* 

Building  Contract — Acceptance  by  Agent— Fraud — Mistake. — ^V^le^e  the  promisees 
under  a  buiklini,'  contract  agree  to  pay  for  the  work  contracted  to  bo  done,  nimn  its  ac-Cvpt- 
ance  by  an  aj?cnt  mutually  ajjreed  ui)on,  the  acceptance  by  such  agent  is  conclusive,  in  the 
absence  of  any  fraud  or  mistake  on  hii  part. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Joaquin 
county,  entered  in  favor  of  the  defendants.  The  opinion  states  the 
facts. 
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J.  C.  Campbell,  F,  T,  Baldwin  and  W.  B.  Davis,  for  tho  appel- 
lants. 

J.  A.  Loxditt  and  By  era  &  Elliott,  for  the  respondents. 

Thornton,  J.    The  contract  under  which  the  plaintiffs  claim  was 
found  by  the  court,  as  follows : 

' '  This  agreement  made  and  entered  into  this  twenty-sixth  day  of 
July,  A.  D.  1880,  by  and  between  The  California  Bridge  Company  of 
Oakland,  California,  party  of  the  first  part,  and  Gardner  Day,  M.  E. 
Bryant,  J.  C.  Kerr,  D.  J.  Locke,  George  Einger,  Isaac  Eogers,  G. 
C.  Holman,  J.  Cotton  and  George  S.  Locke,  all  of  San  Joaquin 
county,  California,  parties  of  the  second  part,  witnesseth:  That  the 
said  bridge  company  hereby  agrees  to  furnish  all  materials  for,  and 
construct  a  bridge  over  the  Mokelumne  river,  at  the  town  of  Locke- 
ford,  in  said  San  Joaquin  county,  in  accordance  with  the  plans  and 
specifications  therefor  adopted  oy  the  board  of  supervisors  of  said 
county,  and  on  file  with  the  county  clerk  of  said  county,  said  bridge 
to  be  built  under  the  direction  and  to  the  satisfaction  of  the  super- 
intendent appointed  by  said  board,  in  good  and  workmanlike  man- 
ner, and  to  be  completed  within  four  months  from  date.  In  con- 
sideration of  which  the  said  parties  hereby  agree  to  pay,  or  cause  to 
be  paid  to  the  said  first  party,  the  just  and  full  sum  of  forty-five 
hundred  (84,500)  dollars,  gold  coin,  or  equivalent  (in  addition  to  tho 
fifteen  hundred  dollars  which  is  to  be  paid  said  company  by  said 
county  towards  the  construction  of  said  bridge),  said  sum  to  be  paid 
as  follows,  viz. :  When  all  the  materials  are  on  the  ground  and  all 
the  piles  are  driven,  then  the  sum  of  three  thousand  ($3,000)  dollars 
shall  be  paid,  and  the  balance  shall  be  paid  upon  the  completion 
and  delivery  of  said  bridge  to  said  San  Joaquin  county.  It  is 
hereby  understood  and  agreed  that  said  bridge  is  to  be  built  for  a 
free  bridge  for  San  Joaquin  county,  and  is  to  be  delivered  to  said 
county  when  completed.  It  is  hereby  further  a^eed  that  said 
bridge  shall  consist  of  one  span  of  one  hundred  and  thirty  feet  on 
the  main  channel  and  six  hundred  and  twenty  feet  of  trestle-work. 
In  witness  whereof  the  parties  hereto  have  hereunto  set  their  hand 
and  seal,  the  day  and  date  first  above  written. 

(Seal.)  "  The  California  Bridge  Co., 

"By  Alfred  W.  Burrell,  President. 

(Seal.)  *'  J.  C.  Kerr, 

(Seal.)  "D.  J.  Locke, 

(Seal.)  "  Geo.  Kinger, 

(Seal.)  "  Isaac  Rogers, 

(Seal.)  ''G.  C.  Holman, 

(Seal.)  *' J.  Cotton, 

(Seal.)  **  George  S.  Locke, 

(Seal . )  "  Gardner  Day, 

(Seal.)  ''M.  E.  Bryant. 

"It  is  hereby  a^eed  that  such  person  as  the  committee  shall 
designate  shall  act  m  conjunction  with  supervisor  Perrott  in  super- 
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intend  iDg  the  construction  of  said  bridpfe,  and  that  additional  trestle- 
work,  proposed  within  thirty  days  shall  be  added  to  the  above  con- 
tract, at  the  rate  of  five  dollars  per  lineal  foot. 

"Alfred  W.  Burbell, 

"  President  C.  B.  Co." 


"  LocKEFORD,  July  26, 1880. 
"The  building  committee  of  the  Lockeford  bridge,  hereby  agree 
lo  the  building  of  the  amount  of  trestle-work,  as  specified  in  the 
plans  and  specifications,  as  submitted  to  the  board  of  supervisors, 
and  on  file  in  their  office,  making  a  total  of  eight  hundred  and 
twenty  feet  of  trestle-work,  payment  to  be  made  in  accordance  with 
the  contract  herein. 

"G.  C.  HOLMAN, 

*'D.  J.  Locke, 
"J.  C.  Kerb, 
• '  M.  E.  Bryant." 

The  work  by  the  contract  was  to  be  done  under  the  direction  and 
to  the  satisfaction  of  the  superintendent  (John  Perrott^  appointed 
by  the  board  of  Supervisors  of  San  Joaquin  county,  in  a  good  and 
workman-like  manner.  The  work  was  done  to  his  satisfaction,  and 
it  was  so  found. 

It  does  not  appear  that  there  was  any  fraud  or  mistake  on  the 

{)art  of  Perrott.  His  judgment  is  therefore  conclusive,  and  the  de- 
endants  are  not  allowed  to  go  behind  it:  Smith  v.  Brady,  17  N.  Y., 
177;  Wyckoflf  v.  Myers,  U  Id,  145;  Stewart  v.  Keteltas,  36  Id.,  392; 
Hudson  v.  McCartney,  33  Wis.,  340. 

The  balance  due  under  the  contract  (three  thousand  dollars  hav- 
ing been  paid)  was  to  be  paid  upon  the  completion  of  the  work,  and 
delivery  of  the  bridge  to  San  Joaquin  county.  This  was  done  on 
the  twenty-seventh  day  of  November,  1880,  and  substantially  so 
found. 

The  other  facts  found,  in  our  view,  are  immaterial,  as  the  defend- 
ants are  concluded  by  the  judgment  of  Perrott. 

The  plaintiffs  have  a  right  to  recover  the  balance  under  the  con- 
tract, viz:  one  thousand  five  hundred  dollars,  with  interest  from  the 
twenty-seventh  day  of  November,  1880,  the  day  of  the  delivery  of 
the  work,  since  which  time  it  has  been  a  free  county  bridge. 

There  was  no  error  in  not  finding  as  to  the  extra  work.  This  was 
not  assigned  to  the  plaintiffs. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  direc- 
tions to  enter  judgment  for  the  plaintiffs  for  the  balance  due  as 
above  indicated. 

Myrice,  J.,  and  Sharpstein,  J.,  concurred. 
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No.  9,445. 

Estate  of  Brennan,  Deceased. 

Department  Two,    Filed  August  S6, 1884- 

JiTDGsreNT  Against  Execotion— Payment  in  due  Course  of  Administration— Presen- 
tation OF  Claim. — Where  an  executrix  becomes  a  party  to  an  action,  and  proaecutea  a 
motion  for  a  new  trial,  the  notice  for  which  hacl  been  given  by  her  testator  before  his  death, 
with  the  result  of  securing  a  modification  of  the  judgment,  the  judgment  as  modified  must  be 
payable  in  due  course  of  administration,  and  need  not  be  presented  as  a  claim  against  the 
estate. 

Appeal  from  an  order  of  the  superior  court  for  San  Joaquin 
county^     The  opinion  states  the  facts. 

Byers  &  EUiotty  for  the  appellant. 
LoutUt  &  Lindley,  for  the  respondent. 

Thornton,  J.  The  judgment  rendered  at  the  instance  of  the  mov- 
ing party,  the  executrix  of  D.  Brennan,  deceased,  was  in  legal  effect 
a  judgment  against  her.  She  had  then  been  made  a  party.  Her 
testator  had  then  died.  No  yalid  judgment  could  have  been  entered 
against  the  testator  after  his  death.  The  new  judgment  was  one 
against  the  testatrix,  to  be  paid  in  due  course  of  administration. 

It  makes  no  difference  that  the  judgment  was  not  formally  entered. 
The  court  can  order  it  to  be  entered  properly  nnncpro  tunc,  there 
being  enough  in  the  record  to  amend  by.  In  this  view,  the  filing 
of  the  certified  copy  of  the  original  docket  of  the  judgment  among 
the  papejs  of  the  estate  of  D.  Brennan,  deceased,  in  court,  was 
sufficient:  C.  C.  P.,  1,514.  This  document  was  filed  in  the  case  as 
required  by  law.  But  conceding  that  the  modified  judgment  was 
one  against  the  testator,  and  that  the  order  merely  amounted  to  a 
reduction  of  the  judgment  against  the  testator;  the  testatrix,  then, 
having  been  made  a  party  to  the  cause,  on  the  pendency  of  the 
motion  for  a  ne^v  trial,  the  judgment  was  really  presented  to  her. 
She  appeared  on  the  motion  for  a  new  trial,  and  succeeded  in  pro- 
curing a  modification  of  the  judgment,  and  a  reduction  of  it  by 
five  hundred  and  forty-seven  dollars  and  fifty-nine  cents.  She 
was  a  party  to  the  action  and  took  part  in  the  litigation.  The 
testator  had  fully  defended  the  action,  judgment  had  passed  against 
him,  he  served  notice  of  intention  to  move  for  a  new  trial  and 
then  died.  Before  the  hearing  of  this  motion  his  executrix  had 
been  made  a  party  to  the  action  and  she  prosecuted  the  motion 
with  the  result  above  stated.  The  judgment  was  one  which  could 
only  have  been  paid  in  due  course  of  administration.  No  execution 
could  have  issued  on  it.  No  payment  of  it  is  pretended.  We  do 
not  see  under  these  circumstances  that  any  presentation  of  the  judg- 
ment was  required  under  section  1,506,  C.  0.  P. 

Judgment  and  order  affirmed. 

Myiuce,  J.,  and  Shabpstein,  J.,  concurred. 
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No.  10,971. 

People  v.  Moan. 

X>epartme7U  One,    Filed  August  iS7,  IS84, 

Meaning  op  Expressiox  Used  in  Conversation  -Opinion  op  Witne<*3-— Expert  Testi- 
mony.— A  witness  cannot  give  his  opinion  as  to  the  meaning  of  an  expression  used  by  another 
in  a  conversation  with  himself,  when  the  expression  is  not  a  matter  for  e;ci)ert  testimonj-. 
Such  meaning  is  for  the  jury  to  determine,  from  the  relation  of  the  parties,  the  lan^juaije  em- 
ployed, and  all  the  surrounding  circumstances. 

Immaterial  Error— Question  to  Witness.— The  refusal  of  the  court  to  allow  a  question, 
when  such  ruling  could  not,  on  any  reasonable  hypothesis,  have  resulted  in  injury  to  the  de- 
feated party,  is  not  ground  of  reversal. 

Defendant's  Kepcjtation  for  Peace  and  Quiet— Evidence  of.— -The  refusal  of  the  court 
to  allow  a  witness  to  answer  a  question  as  to  the  defendant's  general  reputation  for  yyeace  and 
quiet,  in  a  prosecution  for  a  homicide,  is  not  error,  if  the  witness  has  never  heard  such  repu- 
tJition  di;*cu88ed,  or  if  such  good  reputation  has  already  been  established  by  a  great  number 
of  other  witnesses,  and  no  evidence  to  the  contrary  is  offered  by  the  prosecution. 

Re-Calling  Witness— Discretion  of  Court. — Upon  a  review  of  all  the  circumstances— 
HeUl,  that  the  court's  refusal  to  permit  the  defendant  to  re-call  a  witness  who  had  already 
been  on  the  stand  twice,  was  not  an  abuse  of  discretion. 

An  Objection  to  a  Hypothetical  Question,  not  made  in  the  lower  court,  cannot  be  raised 
on  appeal. 

Cause  op  Death— Chronic  Alcoholism.— In  a  prosecution  for  homicide,  where  death 
ensued  soon  after  the  infliction  of  the  wound,  and  evidence  is  offered  on  the  i>art  of  the  de- 
fendant tending  to  show  that  death  was  occasioned  by  chronic  alcoholism,  the  cause  of  the 
death  is  a  question  for  the  jury. 

Acceleration  op  Death  by  Violence— Homicide.— If  a  person  accelerates  the  death  of 
another  by  violence,  he  is  guilty  of  homicide,  although  death  might  be,  and  probably  would 
hav^been,  the  result  of  the  disease  which  then  afflicted  the  deceased. 

Appeal  from  a  judgment  of  the  superior  court  for  Alameda  coun- 
ty, entered  upon  a  verdict  convicting  the  defendant  of  manslaughter, 
and  from  an  order  denying  him  a  new  trial.  The  opinion  states 
the  fact. 

E,  M.  Gibson  and  W.  Whitmore,  for  the  appellant. 
AUorney-General,  for  the  respondent. 

Morrison,  C.  J.  The  defendant  was  convicted  in  the  superior 
court  of  the  crime  of  manslaughter,  and  was  adjudged  to  serve  one 
year's  imprisonment  therefor.  On  this  appeal  numerous  errors  are 
assigned,  which  we  will  dispose  of  in  the  order  of  their  presenta- 
tion. 

1.  The  first  error  assigned  is  to  the  ruling  of  the  court  in  refusing 
to  allow  a  question  asked  a  witness  by  defendant,  and  appears  on 
page  42  of  the  transcript.  The  witness  had  stated  that  one  Thomas 
and  told  him  (witness)  to  go  and  get  the  wood,  and  he  would  stand 
the  consequences.  Witness  was  asked  what  Thomas  meant  by  the 
expression  that  "  he  would  stand  the  consequences."  If  the  inquiry 
had  any  bearing  on  the  case  (and  we  do  not  see  how  it  had),  the 
objection  to  the  question  was  properly  sustained.  It  was  not  a  mat- 
ter for  expert  testimony,  and  the  opinion  of  the  witness  as  to  what 
was  meant  was  inadmissible.  It  was  for  the  jury  to  determine  what 
Thomas  meant,  and  the  meaning  was  to  be  gathered  from  the  rela- 
tion of  the  parties,  the  language  employed,  and  all  the  surrounding 
circumstances. 

2.  The  second  point  is  found  on  page  48  of  the  transcript.  A 
witness  was  asked,  **  Did  you  see  Mrs.  Tinck  raise  part  of  buck  or 
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buck-saw  to  strike  Moan  ?"  The  court  in  ruling  on  the  objection  of 
Ihe  question  remarked  that  it  "  did  not  see  what  figure  it  could  cut 
in  the  case;"  and  we  too  fail  to  see  under  the  circumstances  appear- 
ing in  the  case,  what  bearing  the  inquiry  had  on  the  question  of 
guilt  or  innocence  of  the  defendant.  If  Mrs.  Finck  had  raised  the 
buck-saw  to  strike  Moan,  such  action  on  her  part  would  not  have 
bad  any  bearing  on  the  question  of  Moan's  guilt. 

3.  The  third  point  is  equally  immaterial.  A  witness  was  asked, 
"What  is  your  opinion  as  to  Finck's  mental  sanity  that  afternoon ?" 
The  question  of  Finck'a  sanity  on  Saturday  afternoon  had  so  little, 
if  any,  bearing  on  the  case,  that  the  ruling  of  the  court  on  the 
question  does  not,  in  our  opinion,  merit  serious  consideration. 

4.  The  fourth  objection  involves  the  correctness  of  the  ruling  of 
the  court  on  the  following  question : 

Defendant  asked  the  witness  Dicker,  "Is  it  not  a  fact  that  during 
the  two  years  that  you  were  acquainted  with  Finck,  that  he  was  in 
the  habit  of  using  intoxicating  liquors  to  excess  ?"  The  prosecution 
objected  to  the  question  and  the  objection  was  sustained.  Defend- 
ant assigns  the  ruling  as  error.  There  are  two  answer  to  the  objec- 
tion: In  the  first  place  it  is  wholly  immaterial  what  Finck's  habits 
were,  as  the  law  makes  it  as  criminal  to  take  the  life  of  a  drunkard 
as  a  sober  man,  and  in  the  second  place,  if  in  any  point  of  view  the 
inquiry  could  have  any  bearing  on  the  case,  Finck's  habits  were 
fully  established  by  the  uncontradicted  evidence  of  numerous  wit- 
nesses, as  well  as  by  the  autopsy  in  the  case.  Defendant  could  not, 
on  any  reasonable  hypothesis,  have  sustained  injury  by  an  erroneous 
ruling  of  the  court  on  the  question. 

5.  The  next  point  is  found  on  page  68  of  the  transcript.  One 
White  was  on  the  stand,  and  was  asked  the  question:  ''I  will  ask 
you  if  you  know  what  the  defendant's  general  reputation  was  in  the 
community  in  which  he  resided,  for  peace  and  quiet  ?"  The  ruling 
of  the  court  sustaining  an  objection  to  the  question  is  assigned  as 
error;  but  there  are  two  answers  to  the  point.  In  the  first  place, 
the  witness  had  already  stated  that  he  had  never  heard  the  defend- 
ant's reputation  for  peace  and  quiet  discussed;  and,  secondly,  the 
defendant's  good  reputation  was  fully  established  by  the  testimony 
of  a  great  many  witnesses,  and  the  prosecution  offered  no  evidence 
to  impeach  it. 

6.  We  now  reach  a  more  formidable  objection  to  the  proceedings, 
and  one  which,  on  first  impression,  seemed  fatal.  One  Victor  De 
Parys  was  examined  as  a  witness,  and  before  he  was  dismissed  the 
following  colloquy  occurred  between  the  court  and  counsel  in  the 
case: 

**The  Court. — Are  there  any  further  questions  of  this  witness? 

"  Counsel  for  defendant  replied:     *  We  are  consulting.' 

"The  Court. — I  am  going  down  to  Department  Three  to  do  a  lit- 
tle business,  and  you  can  consult  meantime. 

"  The  judge  retired  from  the  room  a  few  minutes,  arid  on  his 
return  said: 

No.  36-4. 
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"The  Court. — Are  there  any  more  questions  of  this  witness? 
(No  answer.)  This  question  was  spoken  in  the  usual  ai^dible  tone 
of  voice  of  the  judge.  [At  this  time  Mr.  Brearty,  one  of  counsel 
for  defendant,  was  sitting  at  a  table  about  fifteen  feet  distant  from 
the  judge,  who  was  upon  the  bench,  and  the  other  counsel.  Mr. 
Gibson,  was  standing  by  the  clerk's  desk,  about  nine  feet  distant 
from  the  judge,  talking  with  a  person.] 

"The  Court. — Mr.  De  Parys  leave  the  stand.  The  witness  arose, 
and  was  leaving  the  witness-stand,  when  Mr.  Gibson  said: 

"•  Mr.  Gibson. — We  desire  to  ask  the  witness  a  few  more  ques- 
tions. 

"  The  Court. — ^I  don't  know  that  I  will  allow  him  to  be  re-called 
at  all. 

' '  To  which  ruling  of  the  court  defendant  duly  excepted  and  as- 
signs the  same  as  error." 

Afterwards,  the  following  transpired  in  this  connection : 

"Mr.  Brearty. — Did  I  understand  the  court  to  rule  that  we  can- 
not re-call  the  witness  De  Parys  ? 

"The  Court. — When  I  left  the  court-room  to  go  down  into  De- 
partment Three,  you  were  asked  if  you  had  any  more  questions  to 
put  to  him;  you  said  you  were  consulting.  I  went  down  in  Depart- 
ment Three  on  some  business,  and  when  I  returned  Mr.  De  Parys 
sat  on  the  stand.  I  asked  you  and  your  associate  counsel  if  you  had 
any  more  questions  to  put  to  this  witness. 

"Mr.  Brearty. — I  declare  I  didn't  hear  it. 

"The  Court. — You  declined  to  reply.  I  then  said:  'Mr.  De 
Parys,  leave  the  stand.'    I  decline  to  allow  you  to  re-call  him. 

"  Mr.  Gibson. — I  will  say  to  your  honor,  in  explanation  for  myself, 
that  at  that  instant  there  was  a  witness  here  who  was  urgent  to 
leave  and  insisted  on  talking. 

"  The  Court. — ^The  court  proposes  to  run  its  business  according  to 
the  demands  of  the  occasion,  and  somebody  else  must  give  way; 
that  is  all.  I  don't  propose  to  wait  upon  the  opportunity  of  counsel 
and  the  inclination  of  counsel  or  the  inclination  of  somebody  else 
on  the  outside.     We  have  to  do  business  here  and  it  has  to  be  done— - 

that  is  all. 

"  Mr.  Gibson. — We  would  like  to  ask  him  another  question  or  two; 
it  will  only  take  a  minute  or  two. 

"  The  Court. — Well,  it  is  not  the  first  time  during  the  trial  of  this 
case  that  I  have  spoken  to  counsel  on  your  side  without  reply,  and 
I  don't  propose  to  be  treated  in  that  way  any  longer.  Now,  then, 
go  on. 

"To  which  ruling  of  the  court  in  not  permitting  the  witness,  De 
Parys,  to  be  recalled,  defendant  duly  excepted,  and  here  now 
assigns  the  same  as  error." 

We  think  it  would  have  been  the  better  practice  to  permit  the  re- 
call of  the  witness  De  Parys,  but  cannot  say  that  there  was  such  an 
abuse  of  discretion  on  the  part  of  the  court  as  would  justify  a 
reversal.     The  witness  had  been  on  the  stand  twice,  once  for  the 
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people  snd  then  for  the  defense,  and  if  a  further  examination  was 
demanded  by  the  defense,  it  was  at  least  proper  for  the  counsel  to 
show  to  the  court  what  he  expected  to  prove  further  by  the  witness, 
and  to  show  some  good  reason  why  he  had  not  proved  it  before. 
The  judge  evidently  thought  the  court  had  been  trifled  with,  and, 
perhaps,  there  was  some  reason  for  the  action  of  the  judge  on  the 
occasion. 

In  speaking  upon  a  similar  question,  the  court  in  the  case  of  Peo- 
ple V.  Keith,  50  Cal.,  140,  says:  '*But  necessarily  such  matters 
must  rest  greatly  in  the  discretion  of  the  court  below;  and  it  is  not 
our  practice  to  interfere  in  such  cases,  except  where  there  has  been 
clearly  an  abuse  of  discretion." 

Considering  all  the  circumstances  surrounding  the  action  of  the 
court  in  the  case,  we  are  not  prepared  to  say  that  the  record  exhibits 
such  an  abuse  of  discretion  as  calls  for  a  reversal  of  the  judgment. 

7.  The  seventh  ground  of  alleged  error  is  that  the  court  allowed  a 
hypothetical  question  which  was  not  founded  on  the  evidence,  inas- 
much as  the  evidence  did  not  show  that  the  defendant  weighed  two 
hundred  pounds.  It  is  true  that  there  is  no  evidence  relating  to 
the  size  of  the  defendant,  but  no  objection  to  the  question  was  made 
on  the  ground  that  it  assumed  that  defendant  weighed  two  hundred 
pounds;  and  we  think  it  too  late  to  make  it  on  appeal:  See  tran- 
script, p.  91. 

8.  We  think  the  eighth  objection  untenable,  but  it  is  unnecessary 
to  enlarge  upon  it.  If  the  hypothetical  question  did  not  embrace 
all  the  facts,  it  was  a  very  simple  matter  to  frame  one  that  did. 

9.  The  ninth  raises  a  question  of  the  insuflSciency  of  the  evidence 
to  justify  the  verdict.  There  is  no  doubt  that  the  defendant  struck 
the  deceased  at  least  one.  and  perhaps  two,  blows  on  the  head. 
This  was  on  Thursday.  The  deceased  was  taken  in  a  dazed  and 
bloody  condition  to  the  physician,  by  whom  he  was  treated,  and  on 
the  following  Tuesday  he  died.  The  claim  on  the  part  of  the 
defendant  is,  that  it  was  not  the  injury,  but  chronic  alcoholism  that 
caused  the  death.  There  was  some  conflict  in  the  evidence  on  this 
point;  thatrthe  organs  of  the  deceased,  including  brain,  stomach,  kid- 
neys and  liver,  were  in  a  very  unhealthy  condition,  clearly  appears 
from  the  evidence ;  but  that  the  immediate  cause  of  death  was  the  blow 
or  blows,  is  abundantly  established.  It  was  the  province  of  the 
JVLTY,  under  the  instructions  of  the  court,  to  say  whether  the  death 
of  Finck  resulted  from  violence  or  natural  causes,  and  we  cannot 
say  that  the  evidence  preponderated  on  the  latter  side,  rather  than 
the  other*  It  is  sufficient  for  us  to  see  that  there  was  evidence  in 
the  case  to  support  the  verdict  of  the  jury,  and  this  we  think  there  was. 

A  question  is  made  on  that  portion  of  the  charge  to  the  jury 
instructing  them  that  if  the  blows  accelerated  the  death  of  Finck, 
defendant  was  responsible.  Such  we  understand  to  be  the  law  of 
homicide.  If  a  patient  is  lying  in  the  last  stages  of  consumption, 
with  a  tenure  upon  life  that  cannot  possibly  ^ontinue  for  a  day,  it  is 
homicide  to  administer  a  poison  to  him  by  which  his  life  is  ended 
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almost  immediately.  So,  in  the  case  we  are  now  considering;  if 
Finek,  by  excess  in  indulgence  in  alcoholic  drinks  had  reduced  him- 
self to  a  wreck,  and  brought  his  life  to  the  ver^e  of  the  grave,  it  was 
a  wrongful  act  for  the  defendant  to  accelerate  his  death  by  violence. 
Perhaps  blows  delivered  with  equal  force  on  the  head  of  a  strong 
man  in  the  enjoyment  of  robust  health,  would  not  Jiave  been  attended 
by  any  serious  consequences;  but  upon  a  life  impaired  as  Finek 's 
was  by  self-abuse,  they  may  have  accelerated  his  death;  and  but  for 
the  blows  the  man  would  not  have  died — at  least  not  at  the  time  he 
did.  This  makes  the  defendant  criminally  responsible:  Wharton  on 
Homicide,  pp.  241-2-3.  In  the  case  of  State  v.  Morea,  2  Ala.,  275, 
t lie  court  says:  ''If  the  death  was  accelerated  by  the  violence  of 
the  prisoner,  his  guilt  is  not  extenuated,  although  death  might  be, 
and  probably  would  have  been,  the  result  of  the  disease,  whicli 
then  afflicted  the  deceased:"  See  also,  Wharton's  Am.  Cr.  Law, 
sec.  941. 

The  right  of  the  district  attorney  to  file  the  information  and  the 
sufficiency  of  it,  were  passed  upon  by  department  one  of  this  court 
when  defendant  was  brought  beJFore  it  on  habeas  corpus.  We  approve 
of  what  was  then  said,  and  it  is  unnecessary  to  examine  here  the 
questions  then  considered:  Ex  parte  Moan,  2  West  C.  Rep.,  760. 

The  instructions  in  the  case  appear  to  have  been  given  with  a 
good  deal  of  care,  and  we  find  nothing  in  them  upon  which  error 
can  be  predicated.  The  motion  for  a  new  trial  was  properly  denied. 
There  is  nothing  in  the  record  demanding  a  reversal  of  the  judg- 
ment, and  the  same,  as  well  as  the  orders  of  the  court,  are  affirmed. 

Boss,  J.,  McKiNSTKY,  J.,  and  Shabpstein,  J.,  concurred. 


No.  10.968. 

People  r.  Turner. 

DepaHmtnt  One,    Filed  August  '27^  1SS4, 

Assault  With  a  Delvdly  Weapon— Verdict— Ixdictmekt.— Under  section  245  of  the 
penal  code,  as  amended  in  1874,  in  a  prosecution  for  an  assault  \vith  a  deadly  weapon,  it  is  \ui- 
necessary  to  charge  in  the  indictment  or  for  the  jury  to  fiad  that  the  assault  was  made  vriih 
intent  to  produce  great  bodily  injury.  It  is  auffiicient  to  follow  the  language  of  the  statute 
in  charging  the  offense,  and  for  the  jury  to  find  in  the  language  of  the  charge. 

The  Same— Instruction  by  the  Court. — When  on  tho  trial  for  such  an  assault,  the  fact 
of  shooting  by  defendant  was  uncontro verted,  being  directly  pn)ved  by  several  witnesses,  and 
admitted  by  the  defendant  himself  when  on  the  stand  as  a  witness,  and  the  only  defense  wa^ 
tliat  the  shooting  wa^idonoin  self -defense,  and  the  law  on  this  subject,  of  justificatiuu  and 
c  cuse,  and  on  the  subject  of  reasonable  doubt,  was  fully  and  correctly  given  to  the  jury  in 
tho  instructions  of  the  court;  the  refusal  of  the  court  to  give  a  farther  instruction,  as  foDows, 
was  not  error:  *'  You  are  inr-^tructed  that  before  you  can  find  the  defendant  guilty,  you  must 
be  satisfied,  to  a  moral  certainty,  that  the  circumstances  of  the  case  are  not  onl}'  consistent 
v.ith  tho  guilt  of  the  defendant  but  are  entirely  inconsistent  with  any  other  reasonable  hypo- 
thesis that  can  be  decided  from  the  evidence." 

Appeal  from  a  juclggient  of  the  superior  court  of  Plumas  countj. 
The  opinion  states  the  facts. 
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IF.  W.  KeUog,  D,  W.  JenJcseaid  J,  D.  Goodwin,  for  the- appellant. 
The  Attorney 'General  y  for  the  people. 

Morrison,  C.  J.  The  defendant  was  indicted  for  the  crime  of  as- 
Bault  with  intent  to  commii  murder  upon  one  William  B.  Thomas, 
and  was  found  guilty  of  an  assault  with  a  deadly  weapon.  The 
verdict  of  the  jury  is  in  the  following  language : 

'*  We,  the  jury  in  the  case  of  the  I^eople  of  the  State  of  Califor- 
nia against  Thomas  Alexander]  Turner,  find  the  defendant  guilty  of 
an  assault  upon  the  person  of  William  B.  Thomas,  with  a  deadly 
weapon." 

Upon  the  foregoing  verdict  the  court  entered  judgment  condemn- 
ing the  defendant  to  two  years'  imprisonment  in  the  state  prison. 

The  first  ground  of  reversal  urged  on  this  appeal  is,  that  the  judg- 
ment is  erroneous  because  the  verdict  found  the  defendant  guilty  of 
nothing  but  an  assault.  It  is  claimed  that  there  was  no  finding  that 
the  assault  was  committed  with  intent  to  produce  great  bodily  injury, 
and  that  therefore  the  verdict  did  not  find  the  ultimate  and  essential 
fasts  necessary  to  support  the  judgment  for  a  felony  under  section 
245  of  the  penal  code;  that  the  inient  is  not  found. 

The  case  of  People  v.  Vanard,  6  Cal.,  562,  is  relied  upon  by  the 
defense,  but  it  is  claimed  on  behalf  of  the  prosection  that  the  law 
has  been  changed  since  that  case  was  decided,  and  that  section  245 
of  the  penal  code,  as  it  now  stands,  makes  it  a  felony  for  one  person 
to  assault  another  with  a  deadly  weapon;  and,  furthermore,  that  it 
is  sufficient  to  charge  an  offense  in  the  language  of  the  statute,  an  J 
that  an  offense  sufficiently  charged  is  sufficiently  found  in  the  lan- 
guage of  the  charge.  These  are  elementary  principles  of  law,  and 
need  no  citation  of  authorities  in  support  of  them. 

Section  245  of  the  penal  code,  as  it  was  amended  in  1874,  is  as 
follows : 

"Every  person  who  commits  an  assault  upon  the' person  of  an- 
other with  a  deadly  weapon  or  instrument,  or  by  any  means  or  force 
likely  to  produce  great  bodily  injury,  *  is  punishable  by  imprison- 
ment in  the  state  prison,  or  in  a  county  jail,  not  exceeding  two 
years,  or  by  fine  not  exceeding  five  thousand  dollars,  or  by  both." 

It  is  conceded  by  the  prosecution  that  under  the  statute,  as  it 
stood  before  the  amendment,  it  was  necessary  to  charge  (and  find) 
that  the  assault  was  made  with  a  deadly  weapon;  and  it  is  claimed 
by  the  defense  that  the  law  has  undergone  no  change  in  this  regard, 
by  the  amendment  of  1874. 

We  think  that  the  amendment  has  worked  a  material  change  in 
the  section,  and  that,  as  it  now  stands,  it  is  unnecessary  to  charge 
in  the  indictment,  or  for  the  jury  to  find,  that  the  assault  was  made 
with  a  deadly  weapon.  It  is  sufficient  to  follow  the  language  of  the 
statute  in  charging  the  offense,  and,  by  parity  of  reasoning,  it  is  suffi- 
cient for  the  jury  to  find  in  the  language  of  the  charge.  We,  there- 
fore, conclude  that  the  point  is  not  well  taken:  See  ex  parte  Dona- 
hue, 3  West  Coast  Rep.,  438. 
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2.  The  second  ground  of  error  assigned  on  the  appeal  is,  "that 
the  court  erred  in  allowing  the  prosecution  to  ask  an  impeaching 
witness  the  question  below  stated,  for  the  reason  that  the  proper 
foundation  had  not  been  laid." 

Paul  Lenneux  was  being  examined  as  a  witness  on  behalf  of  the 
defense,  and,  on  cross-examination,  was  asked  the  following  ques- 
tion : 

"Did  you  not  state,  in  the  month  of  September,  in  the  presence 
of  "William  Knowles  and  James  Robinson,  on  the  way  between  town 
here  and  the  race-track,  that  you  would  go  into  court  and  swear  any- 
thing at  all  that  would  injure  the  Thomases  ?"  The  answer  was, 
'*No,sir." 

For  the  purpose  of  contradicting  or  impeaching  the  witness  the 

Erosecution  afterwards  called  William  Kjiowles  and  interrogated 
ira  on  the  subject  of  the  supposed  conversation.  He  was  asked: 
'  "Did  you  have  a  conversation  with  Paul  Lenneux  during  the  fair 
week,  on  the  road  between  Quincy  and  the  fair  grounds,  in  the 
presence  of  James  Kobinson  and  others?"  Answer:  "The  con- 
versation was  directed  to  James  Robinson;  I  heard  it."  Question: 
•  *  What  was  the  conversation  ? "  To  the  question  the  defendant 
objected,  upon  the  ground  that  no  proper  foundation  had  been  laid. 
The  objection  was  overruled,  and  exception  noted.  Answer :  "  He  said 
he  ivould  do  anything  to  injure  the  Thomases,  or  do  anything  he 
could  to  help  Turner." 

The  objection  that  a  propei'  foundation  had  not  been  laid  for  ask- 
ing the  question  put  to  the  impeaching  witness  can  only  mean  that 
the  question  put  to  the  witness  whom  it  was  sought  to  impeach  was 
not  sufficiently  definite.  We  think  it  was,  and  as  that  is  the  sole 
ground  of  the  objection,  it  was  not  error  to  overrule  it. 

The  third  point  is  on  the  refusal  of  the  court  to  give  the  jury  the 
following  instruction:  "  You  are  instructed  that  before  you  can  find 
the  defendant  guilty,  you  must  be  satisfied,  to  a  moral  certainty, 
that  the  circumstances  of  the  case  are  not  only  consistent  with  the 
guilt  of  the  defendant  but  are  entirely  inconsistent  with  any  other 
reasonable  hypothesis  that  can  be  adduced  from  the  evidence." 

The  instruction  was  refused  on  the  ground  that  it  had  already 
been  substantially  given.  The  court  fully  and  correctly  charged  the 
jury  on  the  subject  of  reasonable  doubt,  and,  in  our  view  of  the 
case,  the  charge  sufficiently  covers  it. 

There  is  no  doubt  that  in  a  proper  case,  dependent  upon  circum- 
stantial evidence,  such  an  instruction  as  that  asked  by  the  defend- 
ant should  be  given  by  the  court,  but  the  present  case  did  not 
depend  in  any  degree  on  circumstantial  evidence.  That  the  defend- 
ant shot  Thomas  was  an  uncontroverted  fact  in  the  case.  It  was 
proved  by  the  evidence  of  Thomas  and  several  other  witnesses,  and 
was  admitted  by  the  defendant  when  he  took  the  stand  as  a  witness. 
The  only  matter  of  defense  was  that  the  shooting  was  in  self  defense. 
The  question  and  the  law  of  justification  or  excuse  was  fully  and 
correctly  stated  by  the  court  to  the  jury,  and  the  only  principle?  ^' 
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law  applicable  to  the  facts  of  the  case  as  they  were  proved  on  the 
trial,  were  given  to  the  jury. 

Having  examined  all  the  points  made  in  defendant's  brief,  and 
finding  nothing  in  them  to  warrant  a  reversal  of  the  judgment,  the 
same  and  the  order  denying  a  new  trial  are  affirmed. 

Shabpstein,  J.,  Boss,  J.,  and  MgKinstby,  J.,  concurred. 


Na  9,175. 

« 

Ohleyeb  v.  Bunce. 

In  Bank,    Filed  August  S7,  1S84, 

Date  of  Creation  of  Debts  in  Insolvency.— The  appellate  court  will  not  presume  that 
debta  were  not  created  after  the  insolvent  act  of  1880,  where  the  proceedings  in  involuntary 
insolvency  are  attacked  collaterally. 

Sufficiency  of  Notice  of  Appointing  Assignee  is  established  by  the  recitals  in  the  order 
apix)inting  the  assignee,  as  against  an  alleged  fraudulent  transieree  of  the  insolvent's 
personalty. 

A  Sale  of  Merchandise  not  in  the  Ordinary  Course  of  Business  by  an  insolvent 
will  charge  the  purchaser  with  imowledge  of  the  seller's  condition,  and  that  he  made  the  sale 
to  prevent  the  merchandise  from  being  ratably  distributed  among  his  creditors,  and  brings 
the  case  within  the  provisions  of  the  insolvent  act  of  1880. 

Appeal  from  a  judgment  of  the  superior  court  of  Sutter  county, 
in  favor  of  the  plaintiff  in  an  action  brought  by  the  assignee  of  an 
involuntary  insolvent,  to  set  aside  as  fraudulent  a  sale  of  a  stock  of 
merchandise.    The  opinion  states  the  facts. 

Craddock  and  Belcher,  for  the  appellant. 
Stabler  and  Boyne,  for  the  respondent. 

Morrison,  C.  J.  Plaintiff  sues  as  the  assignee  of  Jonas  Marcuse, 
and  alleges  in  his  complaint  that  on  the  fourteenth  day  of  January, 
1882,  certain  creditors  of  Marcuse  filed  a  petition  in  the  superior 
court  of  Sutter  county,  wherein  they  averred  that  Marcuse  has  made 
a  fraudulent  sale  of  a  certain  stock  of  merchandise  in  contemplation 
of  insolvency,  all  of  said  creditors  then  and  there  being  creditors  6f 
Marcuse  in  the  aggregate  amount  of  five  thousand  and  twenty-five 
dollars. 

That  on  the  twenty-sixth  day  of  January,  1882,  said  Marcuse  was 
by  the  order  of  the  superior  court  adjudged  an  insolvent  debtor  at 
tho  date  of  said  order  and  at  the  time  of  filing  the  petition. 

That  afterwards,  to  wit,  on  the  thirteenth  day  of  March,  1882,  the 
plaintiff,  George  Ohleyer,  was,  by  an  order  of  the  court,  duly 
appointed  assignee  of  said  insolvent  debtor;  that  on  the  twentieth 
day  of  the  same  month  he  duly  qualified  as  such  assignee  and 
received  in  due  form  of  law  an  assignment  of  the  estate  of  Marcuse. 

That  on  the  thirty-first  of  December,  1881,  Jonas  Marcuse  was 
insolvent,  and  in  contemplation  of  insolvency,  and  within  one 
month  prior  to  the  filing  of  the  petition  by  the  creditors  of  Marcuse, 
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he,  the  said  Marcuse,  then  and  there  being  insolvent  and  unable  to 
pajr  his  debts,  and  in  contemplation  of  insolvency,  did  make  an 
assignment,  transfer  and  conveyance  to  the  defendant  Bunce  of  the 
aforesaid  stock  of  goods,  wares  and  merchandise,  with  a  view  to  give 
said  defendant  a  preference  and  to  pay  him  before  and  in  prefer- 
ence to  all  other  creditors  of  him,  the  said  Marcase,  and  in  particu- 
lar before  and  in  preference  to  these  petitioning  creditors,  and  also 
with  a  view  to  prevent  the  assets  of  the  insolvent  debtor  from  com- 
ing to  the  possession  of  the  assignee,  and  of  being  ratably  distribu- 
ted among  the  creditors  of  said  Marcuse,  thereby  to  hinder,  impede 
and  delay,  and  also  to  defeat  the  object  of  the  act  of  the  legislature 
of  the  state  of  California  entitled  **  an  act  for  the  relief  of  insolvent 
debtors,"  etc.,  approved  April  16,  1880. 

The  complaint  contains  the  further  averment  that  the  defendant 
received  and  accepted  said  assignment,  transfer  and  conveyance 
with  reasonable  cause  to  believe  that  Jonas  Marcuse  was  insolvent, 
and  that  such  conveyance  was  made  with  a  view  to  prevent  the  prop- 
erty so  conveyed  from  coming  into  the  hands  of  the  assignee  in 
insolvency,  and  to  prevent  the  same  from  being  distributed  ratably 
among  the  creditors  of  the  insolvent  debtor,  and  with  the  intent  to 
defeat  the  object,  to  impede  and  prevent  the  due  operation  of  the 
aforesaid  insolvent  act. 

As  will  be  seen  from  an  examination  of  the  complaint,  the  action 
is  brought  under  section  55  of  the  insolvent  act  of  1880,  bv  the 
plaintiii'  as  assignee  of  the  estate  of  Jonas  Marcuse,  an  insolvent 
debtor,  to  recover  from  the  defendant  certain  personal  property,  or 
its  value,  and  to  charge  the  defendant  as  a  fraudulent  vendee  of  an 
insolvent  debtor. 

Plaintiff  had  judgment  and  defendant  appealed  therefrom. 

The  first  point  made  by  appellant  is  that  the  petition  filed  by  tbe 
creditors  of  Marcuse  was  substantially  defective,  inasmuch  as  it  diJ 
not  show  when  the  debts  of  the  i)etitioning  creditors  were  created. 

We  are  informed  by  the  transcript  that  the  creditors'  petition  in 
'*  involuntary  insolvency  "  was  introduced  in  evidence  bv  the  plaint- 
iff, but  the  contents  thereof  are  not  stated.  It  may  have  shown 
that  the  debts  were  created  after  the  act  of  1880  went  into  effect, 
and  certainly  wo  will  not  presume  that  it  did  not,  simply  for  the  pur- 
pose of  defeating  the  insolvency  proceedings  in  this  collateral 
attack. 

The  next  point  made  by  the  appellant  is,  that  the  court  had  no 
jurisdiction  to  make  the  order  appointing  an  assignee,  and  this  ia 
predicated  on  the  assertion  that  no  notice  was  given  to  the  creditors, 
as  required  bylaw;  but  this  fact  is  sufiiciently  established  as  against 
the  defendant  by  the  recitals  in  the  order  appointing  the  assignee, 
there  being  no  provision  of  the  insolvent  act  making  the  proof  of 
publication  a  part  of  the  record:  Barrett  v.  Carney,  33  Cal.,  530; 
Langenour  v.  French  et  al,  34  Id,,  92. 

There  is  another  ground  on  which  appellant  relies  in  support  of 
his  appeal,  and  that  is  that  the  findings  are  insufficient  to  support 
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the  judgment.  It  is  claimed  that  the  findings  of  fact  do  not  bring 
the  sale  of  Marcuse  to  the  defendant  within  the  provisions  of  the 
insolvency  law,  because  it  is  not  found  by  the  court  that  the  sale  was 
made  taith  a  view  to  give  a  preference  to  a  creditor  or  person  Jiaving  a 
claim  against  him,  the  insolvent  vendor. 

Is  such  a  finding  necessary  to  avoid  a  transfer  to  a  purchaser  for 
value  ?  The  appellant  contends  that  such  a  sale  cannot  be  avoided 
by  the  creditors,  unless  made  under  the  following  conditions: 

'*  1st.  By  a  vendor,  being  insolvent,  or  in  contemplation  of  insol- 
vency. 

"2d.  Within  a  month  of  the  filing  of  the  petition  by  or  against 
him. 

*'  3d.  With  a  view  to  give  a  preference  to  a  creditor  or  person  hav- 
ing a  claim  against  him. 

**  4th.. To  or  for  the  benefit  of  a  person  having  reasonable  cause 
to  believe  that  the  vendor  is  insolvent,  and  that  the  transfer  is  made 
with  a  view  to  prevent  his  property  from  coming  to  his  assignee  iji 
insolvency  or  to  prevent  the  same  from  being  distributed  ratably 
among  his  creditors,  or  to  defeat  the  object  of,  or  in  any  way  hinder, 
impede  or  delay  the  operation  of,  or  to  evade  the  provisions  of  the 
insolvent  law." 

But  must  all  of  the  foregoing  conditions  exist,  in  order  to  enable 
the  creditors  of  an  insolvent  debtor  to  avoid  a  sale  made  by  him  ? 

By  section  55  of  the  insolvent  act  of  1880,  it  is  provided  that  a 
sale  made  by  an  insolvent  debtor  may  be  set  aside  by  the  creditors 
when  the  same  is  made  with  a  view  to  prevent  his  property  from 
coming  to  his  assignee  in  insolvency,  or  to  prevent  the  same  from 
being  distributed  ratably  among  his  creditors,  or  to  defeat  the  object 
of,  or  in  any  way  hinder,  impede  or  delay  the  operation  of,  or  to 
evade  any  of  the  provisions  of  this  act." 

Finding  XI  of  the  court  is  in  the  following  language: 

"  That  on  December  26,  1881,  said  Marcuse  was  insolvent,  and  in 
contemplation  of  insolvency,  and,  with  a  view  to  prevent  his  i)rop- 
erty  from  being  distributed  ratably  among  his  creditors,  he  made 
said  sale  and  transfer  of  said  goods,  wares  and  merchandise;  that 
said  sale  and  transfer  were  not  made  in  the  usual  and  ordinary  course 
of  business  of  said  Marcuse,  and  for  that  reason-^thore  being  no 
evidence  sufficient  to  overcome  the  legal  presumption  raised  by  that 
fact — the  said  Bunce  had  reasonable  cause  to  believe  that  said  Mar- 
cuse was  insolvent,  and  that  said  sale  and  transfer  were  made  with 
a  view  to  prevent  the  said  property  from  being  distributed  ratably 
among  the  creditors  of  said  Marcuse." 

We  think  that  the  findings  of  the  court  were  sufficient  to  bring 
the  case  within  the  prohibitory  provisions  of  the  insolvent  act  of 
1880,  and  that  there  was  sufficient  evidence  in  the  case  to  support 
the  findings. 

Judgment  and  order  affirmed. 

Myriok,  J.,  a»d  Thoboton,  J.,  concurred. 
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CONCURRING  OPINION. 

Sharpstein,  J.  I  concur  in  the  judgment,  but  on  the  question  of 
the  right  of  the  plaintiff  to  commence  and  maintain  this  action,  I 
think  that  when  he  introduced  an  order  of  the  court  appointing  him 
assignee,  he  established  prima  facie,  his  right  to  bring  the  actioa, 
and  that  it  then  devolved  on  the  defendant,  if  he  challenged  the 
validity  of  said  appointment,  to  show  that  it  was  invalid. 

The  law  requires  that  a  copy  of  the  order  declaring  a  petitioner 
insolvent,  etc.,  shall  immediately  be  published  by  the  clerk  in  a 
newspaper  as  often  as  it  is  printed  before  the  meeting  of  creditors, 
but  is  does  not  provide  in  M'hat  mode  the  proof  that  such  order  of  pub- 
lication has  been  complied  with  shall  be  made.  I  think  we  ought  to 
presume  in  such  a  case  that  the  court,  before  making  the  appoint- 
ment, was  satisfied  that  due  publication  had  been  had,  and  as  the 
act  is  silent  as  to  the  mode  of  proving  that  fact,  the  court  was  author- 
ized to  require  it  to  be  proved  in  such  manner  as  it  might  prescribe, 
and  that  it  was  not  necessary  that  the  record  should  show  that  such 
proof  had  been  made.  In  any  event  the  publication  is  required  to 
be  made  in  the  interest  of  creditors,  and  until  one  of  them  com- 
plains of  a  want  of  suflScient  publication,  it  is  unnecessary  to  decide 
whether  this  question  could  be  raised  in  a  collateral  proceeding  by 
any  one. 

McKee,  J. ,  concurred. 


No.  10,972. 

People  v.  Wasson. 

Department  One.    Filed  AvgvMt  f7y  I884, 

Crime  Distinguishable  into  Degrees— Verdict.— Whether  the  verdict  rendered  on 
an  in''ormation  charging  prisoner  with  murder,  wai  sufficient  under  the  rule  requiring  the 
det-ree  of  the  crime  to  be  found,  raised  but  not  determined. 

Dying  Declarations. — Decedent's  statement  that  "  I  think  that  this  man,  H.  W.,  is  the 
man  that  sliot  me,"  is  inadmissible. 

Hes  Gestae  —Statement  by  the  deceased  made  some  days  after  the  shooting,  are  but  a 
narrative  of  a  past  transaction  and  are  incomi^etent. 

pREJiDiCE  OF  W1TNE.SS. — On  cross-examination  it  is  competent  to  ask  Mritness  que^tioT^s 
that  will  show  that  he  entertains  feelings  of  hostility  and  prejudice  towards  the  party 
against  whom  he  is  called. 

Appeal  from  the  judgment  and  order  of  the  superior  court  of 
Tehama  county,  denying  the  motion  for  a  new  trial  in  prosecution 
of  an  information  charging  appellant  with  murder. 

Hitchcock  &  Kelley,  for  the  appellant. 
Attorney-General;  for  the  respondent. 

Morrison,  0.  J.  The  defendant  was  charged  in  the  information 
with  the  crime  of  murder,  and  the  verdict  of  the  jury  was  in  the 
following  form : 

'*  We,  the  jury,  find  the  defendant  guilty  as  charjsjed  in  the  infor- 
mation, and  fix  the  penalty  at  imprisonment  for  life." 
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The  information  charged  the  defendant  with  murder,  which  in- 
cludes three  degrees  of  felonious  homicide,  to  wit:  murder  in  the 
first  degree,  murder  in  the  second  degree,  and  manslaughter;  and 
the  verdict  of  the  jury  doe?  not  designate  which  of  these  three 
degrees  they  found  the  defendant  guilty  of.  By  section  1157  of  the 
penal  code,  it  is  provided  that  * '  whenever  a  crime  is  distinguish- 
able into  degrees,  the  jury,  if  they  convict  the  defendant,  must  find 
the  degree  of  the  crime  of  which  he  is  guilty."  It  is  unnecessary 
to  decide  whether  the  verdict  is  or  is  not  sufficient;  we  are  not 
required  to  pass  upon  the  point,  as  there  are  other  errors  involved 
which  require  a  reversal  of  the  case. 

2.  The  next  error  complained  of  was  the  admission  by  the  court, 
against  defendant's  objection,  of  the  dying  declaration  of  the  de- 
ceased. It  is  very  clear  that  the  declaration  of  Shannon  was  not 
competent  evidence  against  the  defendant.  It  was  simply  the  ex- 
pression of  an  opinion  that  the  defendant  shot  him.  The  language 
is:  "I  think  that  this  man,  Henry  Wasson  (the  defendant),  is  the 
man  that  shot  me."  If  the  party  making  the  dying  declaration  ad- 
mitted in  evidence  against  the  defendant  in  this  case,  had  been  on 
the  stand  and  examined  as  a  witness,  he  would  not  have  been  allowed 
to  testify  to  his  opinion.  He  did  not  see  the  defendant  fiie  the  shot, 
and  did  not  pretend  to  know  who  it  was  that  shot  him.  It  was,  at 
most,  but  an  expression  of  an  opinion  on  the  subject,  and  his  opinion 
was  not  competent  evidence  in  the  case.  In  the  case  of  People  v. 
Taylor,  59  Cal.,  645,  this  court  says:  ''The  law  is  well  settled  that 
the  declarations  of  the  deceased  are  admissible  only  to  those  things 
to  which  he  would  have  been  competent  to  testify  if  sworn  as  a  wit- 
ness in  the  cause.  They  must  relate  to  facts  only,  and  not  to  mere 
opinion." 

3.  The  statements  of  Shannon,  made  some  days  after  the  shoot- 
ing, were  not  admissible  in  evidence.  They  did  not  come  within 
the  rule  admitting  statements  which  are  a  part  of  the  res  gestae,  for 
they  were  simply  a  narrative  of  a  past  transaction,  and  were  wholly 
incompetent:  1  Greenleaf  on  Evidence,  sees.  469,  108,  113;  People 
V.  Doyell,  48  Cal.,  85. 

4.  The  only  other  question  in  the  case  which  we  deem  it  necessary 
to  notice  in  this  opinion,  is  the  following:  One  Thomas  Carroll  was 
called  as  a  witness  for  the  prosecution,  and  after  testifying  to  mat- 
ters material  to  the  issue,  was  asked  the  following  question  on  be- 
half of  the  defense:  "I  will  ask  you  now,  Mr.  Carroll,  if  on  Satur- 
day evening,  in  Pike  Payne's  saloon,  in  the  town  of  Red  Bluff,  in 
the  presence  of  Mr.  McGowan,  and  Mr.  Thatch,  both  witnesses  in 
this  ca8e,you  did  not  make  the  remark  that  Wasson  (the  defendant) 
ought  to  have  been  hung  before  he  left  Butte  6reek."  The  forego- 
ing question  was  obiected  to  by  the  prosecution,  as  *'  irrelevant  and 
immaterial."  The  objection  was  sustained,  and  exception  duly  taken 
by  the  defendant. 

It  was  a  proper  question,  and  should  have  been  allowed.  It  is 
always  competent  tor  the  party  against  whom  a  witness  is  called, 
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and  testifies,  to  show  that  such  witness  entertains  feelings  of  hostil- 
ity and  prejndice  toward  him,  and  snch  was  the  object  and  tendency 
of  the  inquiry  above  referred  to.  In  the  case  of  People  v.  Benson, 
52  Cal.,  380,  the  court  say:  **It  is  difficult  to  see  on  what  ground 
this  evidence  was  excluded;  as  it  is  perfectly  well  settled  that  on 
cross-examination  a  witness  may  be  interrogated  as  to  any  circum- 
stance which  tends  to  impeach  his  credibility  by  showing  that  he  is 
biased  against  the  party  conducting  the  cross-examination,  or  that 
he  has  an  interest  in  the  result  adverse  to  such  party.  No  citation 
of  authorities  is  needed  on  a  point  so  well  settled,  and  the  ruling 
was  obviously  erroneous." 

It  may  be  remarked,  in  closing  this  opinion,  that  the  attorney- 
general  confessed  error  on  the  argument  of  this  appeal. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new 
trial. 

BiURPSTEiN,  J.,  MgKinstbt,  J.,  and  Boss,  J.,  concurred. 


No.  8,472. 

Heath  and  Boody  v.  Scott. 

Department  One,    Filed  August  ^8, 1884* 

Veudtct,  General  and  Special— Inscpficiency  of  Evidence. — An  appellate  court  will 
not  Bet  asidp  a  general  or  ARpecial  vertlict  for  insufficiency  of  evidence,  when  they  were  both 
rendered  upon  substantially  conflicting  testimony  as  to  the  nature  ff  the  transaction  and  thfl 
conduct  of  the  parties  which  were  in  issue.  Conclusiona  rendered  as  to  the  weight  of  the 
testimony  of  each  witness,  and  inferences  drawn  by  the  jury  from  the  facts  proved  by  their 
testimony,  are  not  reviewable  on  appeal. 

Impkachment  op  Witness—Foum  op  Question. — For  the  purpose  of  impeaching  awitness 
on  account  of  his  p^eneral  reputation,  the  enquiry  is  not  confined  to  the  general  reputation  for 
truth  and  veracity,  but  may  extend  to  his  general  reputation  for  truth,  honesty  and  in- 
tefcrity. 

Same — Residence  op  I>f?E.\cHiNO  Witness.— If  an  impeaching  witness  has  knowledge  of 
the  general  reputation  of  the  iwnson  impeached  in  the  communitv,  the  residence  of  such  wit- 
ness is  matter  for  the  jury  to  consider,  and  not  for  the  court.  If  he  had  any  knowledge,  he  is 
entitled  to  Fpeak,  and  it  is  for  the  jury  to  detennine  the  value  of  his  testimony. 

Triai^ — Surprise  -New  Trial. — Where  depositions  had  been  taken  for  the  the  purpose  of 
being  used  on  a  trial,  and  the  successful  party  conducts  the  trial  without  using  them,  but 
resorts  to  other  testimony,  such  as  the  oral  testimonv  of  witnesses,  this  does  not  constitute  a 
legal  surprise  utx)n  the  unsuccessful  party  entitling  him  to  anew  triaL 

Appeal  from  a  judgment  and  order  denying  a  new  trial  of  the 
superior  court  of  San  Joaquin  county.    The  opinion  states  the  facts. 

/.  B.  Hall,  for  the  appellants. 

Tern/  &  McKinne,  for  the  respondents 

McKee,  J.  This  was  an  action  to  recover  money  obtained  upon 
a  promissory  note  given  by  the  defendant  on  the  nmth  of  October, 
1867,  payable  on  demand  to  the  order  of  the  plaintiffs,  in  the  sum 
of  one  thousand  dollars,  with  interest  at  the  rate  of  two  per  cent, 
per  month  until  i)aid.  The  action  was  commenced  on  the  twenty- 
third  of 'March,  1880 — thirteen  years  after  maturity  of  the  note;  but. 
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soon  after  giving  the  note,  the  defendant,  npon  his  own  petition  was 
declared  a  bankrupt  by  the  United  States  district  court  for  the  state 
of  California;  and  on  the  twenty-third  of  October,  1880,  by  the  judg- 
ment of  said  court,  he  was  discharged  from  all  his  debts  except  such 
as  were  created  by  fraud.  And  the  charge  is,  that  the  debt  for 
which  this  note  was  given,  and  which  was  provable,  and  in  fact  was 
proved,  filed  and  registered  in  the  bankruptcy  court  as  a  debt 
against  the  estate  of  the  bankrupt,  was  created  by  the  fraud  of  the 
defendant. 

Assuming  that  the  complaint  contained  a  sufficient  statement  of  a 
cause  of  action,  the  defendant  answered  it;  and,  by  his  answer, 
specially  denied  the  charges  of  fraud  made  against  him.  There 
T\'as,  therefore,  but  one  issue  in  the  case.  Was  the  defendant  guilty 
of  fraud  in  creating  the  debt  for  which  the  promissory  note  to  the 
])laintiffs  was  given  ?  If  he  was  not,  the  action  could  not  be  main- 
tained, for  the  plaintiffs  in  their  complaint  alleged  and  admitted  the 
discharge. 

Upon  the  issue  questions  were  framed  and  submitted  to  a  jury, 
answers  to  which  were  returned  and  filed  as  a  special  verdict;  and  a 
general  verdict  was  also  rendered  for  the  defendant.  Being  dissat- 
isfied with  the  verdicts,  plaintiffs  moved  for  a  new  trial  upon  the 
grounds  of  insufficiency  of  the  evidence  to  justify  the  verdicts,  and 
that  they  were  against  law;  and  on  the  grounds  of  surprise,  and  of 
errors  oi  law  in  the  rulings  of  the  court  at  the  trial. 

Both  verdicts  were  rendered  upon  substantially  conflicting  testi- 
mony, as  to  the  nature  of  the  transaction,  and  the  conduct  of  parties 
to  the  transaction  by  which  the  debt  in  controversy  was  created.  Of 
the  credibility  of  the  witnesses  who  testified,  and  the  weight  to  be 
given  to  the  testimony  of  each  of  them,  the  jury  were  the  exclusive 
judges.  Conclusions  reached  as  to  the  weight  of  the  testimony  of 
each  witness,  and  inferences  drawn  by  the  jury  from  the  facts  proved 
by  their  testimony,  and  from  the  conduct  of  the  parties,  are  not  re- 
viewable on  appeal.  An  appellate  court  does  not  go  behind  conclu- 
sions and  inferences  drawn  by  a  jury,  for  the  purpose  of  examining 
conflicting  testimony,  and  determining  its  sufficiency  or  insufficiency 
to  justify  a  special  or  general  verdict.  The  presumption  is  that  the 
evidence  was  sufficient,  and,  being  sufficient,  we  must  accept  the 
verdict  as  conclusive  of  the  facts  covered  by  it;  and  if  the  conclu- 
sion of  law  be  logically  drawn  from  the  facts,  the  decision  is  not 
contrary  to  law;  therefore,  a  new  trial  cannot  be  granted  except  for 
prejudicial  errors  occurring  at  the  trial,  or  for  surprise,  which  ordi- 
nary prudence  could  not  have  guarded  against,  or  for  some  other  of 
the  causes  specified  in  section  657,  C.  C.  P. 

It  is  urged  that  the  court  erred  in  its  rulings  at  the  trial,  upon  an 
inquiry  as  to  the  general  character  of  a  witness  for  the  plaintiffs. 

In  the  course  of  the  trial  it  was  proved  that  the  debt  in  contro- 
versy was  created  to  secure  a  loan  of  one  thousand  dollars,  which 
defendant  obtained  from  the  plaintiffs  by  certain  representations, 
which,  it  was  charged,  wore  falsely  and  fraudulently-  made.     One 
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was  that  Jacob  Morss,  a  responsible  party,  had  promised  to  sign  the 
promissory  note  to  the  plaintiffs  to  secure  the  loan,  as  a  co-maker 
and  surety  with  the  defendant.  Whether  Morss  made  such  a  prom- 
ise to  the  defendant,  therefore,  became  a  material  question  on  the 
trial  of  the  case.  Upon  that  question  the  deposition  of  Moiss  was 
read  in  evidence,  and  it  tended  to  prove  that  no  such  promise  had 
been  made.  Four  or  five  witnesses ,  however,  gave  evidence  tending 
to  prove  statements  by  Morss  directly  contradictory  to  his  testimony, 
and,  for  the  purpose  of  further  discrediting  him,  a  witness  was 
asked  this  question:  **Do  you  know  the  general  reputation  of 
Morss  for  truth  and  integrity  in  the  community  in  w^hich  he  resides?" 
To  the  question  plaintiffs  objected:  (1)  That  the  witness  did  not 
come  from  or  reside  in  the  neighborhood  in  which  Morss  lived.  (2) 
That  the  question  should  be  limited  to  general  reputation  for  truth 
and  veracity.  Both  objections  were  overruled  against  plaintiffs'  ex- 
ceptions. 

Whether  an  inquiry  as  to  the  general  character  of  a  witness  should 
be  restricted  to  reputation  for  truth  and  veracity  is  not  now  an  open 
question.  In  People  v.  Yslas,  27  Cal.,  630,  it  was  held  that  tho 
inquiry  should  not  be  extended  beyond  those  limits.  That  case  was 
decided  under  a  rule  of  law  which  was,  at  the  time,  regarded  as  too 
well  settled  to  be  disturbed.  But,  after  that  decision,  the  legisla- 
ture enacted  as  follows:  ''In  any  civil  or  criminal  action  or  proceed- 
ing, a  witness  may  be  discredited  or  impeached;  and  for  such  par- 
pose  his  general  character  for  truth,  honesty  and  integrity  may  be 
inquired  into:"  Stats.  1877-8,  p.  193.  The  rule  thus  enlarged  was 
embodied  in  the  code  of  civil  procedure,  sections  1847,  2061.  And 
it  was,  at  the  time  of  the  trial,  and  is  now,  the  law  of  the  subject  of 
inquiry  into  the  general  character  of  a  witness  for  the  purpose  of 
impeachment.  There  was,  therefore,  no  error  in  overruling  thai; 
objection. 

As  to  the  other  objection,  it  may  be  conceded  that  a  witness  called 
to  testify  in  such  an  inquiry  ought,  ordinarily,  to  come  from  tho 
neighborhood  of  the  person  whose  character  is  called  in  <juestion. 
Morss  lived  in  San  Luis  Obispo  county  for  twelve  consecutive  years 
before  his  deposition  was  taken,  and  m  San  Joaquin  county  before 
he  moved  to  San  Luis  Obispo  county,  and  the  witness  resided  in  San 
Joaquin  during  Morss'  residence  there,  and  also  for  five  months  in 
San  Luis  Obispo  in  the  neighborhood  of  Morss.  Five  months'  resi- 
dence in  the  neighborhood  of  a  person  may  be  sufficient  for  acquir- 
ing a  knowledge  of  the  general  character  of  the  person,  ^nd  if, 
during  such  residence,  a  witness  does  acquire,  from  the  reports  of 
the  character  of  the  person  which  prevail  in  the  neighborhood,  any 
knowledge  whatever,  he  is  qualified  to  testify.  The  quality  or  quan- 
tity of  such  knowledge  is  not  a  matter  for  the  court.  If  the  witness 
has  any  knowledge  at  all,  he  is  entitled  to  speak,  and  it  is  for  the 
jury  to  determine  the  value  of  his  testimony. 

But  plaintiffs  claim  to  have  been  surprised  by  the  attack  upon  the 
character  of  their  witness,  because,  they  say,  that  after  the  attor- 
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neys  of  defendant  had  notified  and  stipulated  with  them  for  taking 
depositions  and  counter-depositions  of  witnesses  in  San  Luis  Obispo 
county,  to  be  read  in  evidence  upon  the  subject  of  inquiry  as  to  the 
character  of  Morss,  they  went  to  trial  without  the  depositions,  and 
resorted  to  other  testimony  for  the  purpose  of  impeachment. 

Going  to  trial  in  a  case  without  depositions  which  have  been  taken 
in  it  constitutes  no  legal  surprise;  for  if  the  depositions  have  not  been 
transmitted  to  the  court  before  trial,  either  party  may,  if  he  wants 
to  use  them,  move  for  a  continuance  until  they  come  to  hand;  or  if 
they  have  been  transmitted,  and  the  party  by  whom  they  were  taken, 
does  not  offer  them  in  evidence  the  adverse  party  may  offer  them  or 
any  part  of  them  in  evidence:  Sec.  2034,  0.  0.  P.  A  party  taking 
depositions  is  not  bound  to  offer  them  in  evidence.  He  may  resort 
to  other  testimony,  and  if  he  does  take  that  course  and  the  adverse 
party  is  surprised  by  it,  the  latter  must  then  and  there  apply  for 
any  relief  to  which  he  may  be  entitled,  under  the  conditions  in 
which  he  finds  himself. 

If  he  does  not  apply,  he  will  not  be  entitled  to  claim  the  sur- 
prise as  a  ground  for  setting  aside  a  verdict  against  him.  It  is 
well  settled  that,  if  a  party  claiming  to  be  surprised  by  the  intro- 
duction of  testimon}%  fails  to  apply  at  the  time  for  a  continuance  of 
the  cause,  or  to  resort  to  other  testimony,  or  to  ask  for  any  relief 
to  which  he  might  be  entitled  under  the  circumstances,  his  failure 
is  attributable  to  his  own  fault,  and  constitutes  no  ground  of  sur- 
prise upon  which  a  new  trial  will  be  granted:  Schellhouso  v.  Ball, 
29  Cal.,  608;  Turner  v.  Morrison,  11  Id,,  21;  Delmas  v.  Martin,  39 
Id.,  655,  as  modified  by  Ferrer  v.  Mutual  Insurance  Company,  47 
Cal.,  416. 

There  was  no  error  in  refusing  to  give  instructions  asked  by  the 
plaintiffs  upon  questions  which  were  substantially  covered  by  in- 
structions which  the  court  had  previously  given  to  the  jury. 

Judgment  and  order  affirmed. 

CONCURBING  OPINIONS. 

Ross,  J.  Whatever  cause  of  action,  if  any,  there  is  set  out  in 
the  complaint,  is  founded  on  the  alleged  fact  that,  tlie  money  for 
which  the  note  was  given  was  obtained  by  defendant  from  the 
plaintiffs  by  means  of  false  representations,  and  upon  this  question 
the  finding  of  the  jury,  upon  evidence  substantially  conflicting,  was 
against  the  plaintiffs.  The  objections  to  the  question  put  to  the 
witness  Leets,  were  properly  overruled.  Conceding  that  ordinarily 
a  witn^s  must  himself  have  been  a  resident  of  the  same  neighbor- 
hood with  the  person  concerning  whose  reputation  he  is  asked,  such 
requirement  was  answered  in  the  case  of  the  witness  Leets.  Upon 
the  other  objection  1  agree  with  what  is  said  by  Mr.  Justice  McKee, 
aqd  I  also  agree  with  him  in  what  is  said  upon  the  question  of  the 
alleged  surprise. 

McKiNSTRY,  J.  I  concur  in  the  conclusions  announced  by  Jus- 
tices McKee  and  Ross,  and  in  the  judgment.  I  add  that,  in  my 
opinion,  the  complaint  does  not  contain  a  statement  of  a  cause  of 
action. 
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No.  8,277. 

West  v.  Gerard. 

Depaa-tment  One,    Filed  August  SS^  I8S4, 

WnEN  Material  Issites  are  not  Disposed  of  by  the  verdict  of  a  jury,  or  the  findings  of  a 
court,  a  new  trial  must  be  had. 

Easement  to  Flow  Watehon  Land  op  Another.— Where  ])y  reason  of  the  positions  '.f 
two  tracts  of  land  one  owes  a  scryitudo  to  the  other  to  receive  surface  water  naturally  flowing 
therefrom,  the  -svater  cannot  be  forced  back  by  any  act  of  the  owner  of  the  servient  tenement. 

Appeal  from  judgment  and  order  of  the  superior  court  of  San 
Joaquin  county,  denying  a  motion  for  new  trial  in  an  action  for  the 
abatement  of  a  private  nuisance.  The  case  appears  from  the 
opinion. 

Baldwin  and  Camplfdl,  for  the  appellant. 
Hi/era  &  Elliott y  for  the  respondent. 

MgKee,  J.  Two  material  issues  were  submitted  to  a  jury  in  this 
case,  namely: 

"1.  Is  there,  through  the  land  of  plaintiff,  a  natural  water-course 
which  leaves  the  land  of  plaintiff  on  the  souths  and  which  passes 
through  into  the  land  of  defendant  ? 

'*  2.  Has  defendant  caused  said  natural  water-course  to  be 
obstructed  by  an  embankment  along  the  south  line  of  plaintiff's 
land  ?" 

On  both  issues  the  jury  tailed  to  agree  upon  a  verdict;  and  the 
court  did  not  find  upon  either  of  them. 

Where  material  issues  in  a  case  are  not  disposed  of  by  the  verdict 
of  a  jury,  or  the  findings  of  a  court,  there  must  be  a  new  trial. 

But  it  is  urged  that  the  issues  were  immaterial;  because,  besides 
the  averments  in  the  complaint  which  were  traversed  by  the  answer 
of  the  defendant  and*  raised  the  issues  which  were  not  disposed  of, 
it  was  also  averred  that  the  land  of  the  plaintiff  "  slopes  south 
toward  the  land  of  defendant,  and  the  water  which  passes  through 
tbe  said  water-course,  and  the  surface  water  which  falls  upon  and 
passes  over  plaintiff's  land  flows  upon  the  land  of  defendant  when 
allowed  to  pursue  its  natural  course." 

The  action  was  for  the  abatement  of  a  private  nuisance  caused, 
as  alleged,  by  the  filling  up  of  a  natural  water-course  and  by  the 
obstruction,  oy  an  embankment  therein,  of  the  natural  flow  of  the 
water,  so  as  to  turn  it  back  upon  the  plaintiff's  land  to  his  damage. 
It  was  not  an  action  as  in  Ogburn  v.  Connor,  46  Oal. ,  346,  to  pre- 
vent the  obstruction  of  the  natural  flow  of  surface  water  from  the 
land  above  upon  an  adjacent  lower  tract.  In  that  case  **  there  was 
no  stream  or  water-course  upon  the  plaintiff's  land."  In  this  it  is 
alleged  there  was  **  a  natural  water-course,"  and  that  by  its 
obstruction  the  injury  complained  of  was  caused.  If  such  a  water- 
course existed  as  alleged,  then,  as  to  it,  the  plaintiff  and  defendant 
were  riparian  proprietors,  and  it  would  not  be  lawful  for  either  of 
them  to  do  any  act  which  would  interfere  with  the  rights  of  the  other 
therein.     A  water-course  constitutes  part  of  the  soil  through  which 
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it  extends;  and  when  used  for  any  beneficial  purpose  in  connection 
with  proprietary  rights  it  cannot  be  filled  up  or  obstructed  by  any 
proprietor  to  the  injury  of  another. 

If,  therefore,  the  surface  water  falling  upon  the  plaintiff's  land, 
"  when  allowed  to  pursue  its  natural  course,  '  flows  into  and  through 
a  natural  water-course  from  the  plaintiff's  land  upon  the  land  of  the 
defendant,  the  latter  has  no  right  to  fill  up  the  water-course,  or  to 
build  in  it  an  embankment,  or  other  barrier,  on  his  own  land,  to 
obstruct  the  natural  flow  of  the  surface  water,  or  of  the  water  of  the 
stream,  and  force  it  back  upon  the  plaintiff's  land.  When  co-ter- 
minus tracts  of  land  are  in  that  position,  the  lower  tract  owes  a  ser- 
vitude to  receive  the  surface  water  from  the  upper  tract,  especially 
if  the  water  turns  into  a  water-course  extending  through  both  tracts, 
or  on  to  the  lower  tract;  and  the  right  of  the  owner  of  the  dominant 
tract  to  have  the  water  reach  the  water-course,  either  on  his  own 
land,  or  upon  the  land  of  the  servient  owner,  cannot  be  interfered 
with.  The  water  cannot  be  forced  back  upon  the  dominant  tract  by 
any  act  of  the  servient  owner.  The  owner  of  the  dominant  tract  has 
a  right  to  its  natural  flow  into  the  water-course.  But  to  support  a 
judgment  for  the  violation  of  such  a  right,  the  existence  of  the 
water-course  and  its  obstructions,  if  questions  at  issue,  must  be 
admitted,  or  proved  and  found,  by  the  verdict  of  the  jury  or  the 
finding  of  the  court.  The  allegations,  finding  and  judgment  must 
correspond. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new  trial- 

We  concur  in  the  judgment  upon  the  ground  that  all  of  the 
material  issues  of  fact  were  not  determined  in  the  court  below. 

Boss,  J.,  and  McKinstbt,  J.,  concurred. 


No.  9,831. 

Crttes  v.  Muller. 

DepaHment  Two.    Filed  Avgutt  28,  1884* 

Partner  Selling  Partnership  Property  in  bad  fajth  does  not  make  the  other  partner 
a  tenant  in  common  thereof  with  a  purchaser  who  acts  in  good  faith. 

Appeal  from  a  judgment  of  the  superior  court  of  Kern  county. 
The  case  appears  from  the  opinion. 

Peck  dc  Mahoon  and  Hall^  for  the  appellants. 
R.  E.  Arickf  for  the  respondent. 

Myrick,  J.  The  complaint  avers  a  co-partnership  between  plaint- 
iflf,  and  defendant  Wilkinson,  for  the  purpose  of  dealing  in  cattle, 
and  the  ownership  by  them  of  sixty-five  head  of  cattle.  It  is  also 
averred  that  the  defendants,  Wilkinson  and  Muller,  entered  into  a 
conspiracy  for  the  purpose  of  depriving  plaintifT  of  his  interest  in 

No  30—5. 
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the  co-partnership  property;  that  Wilkinson  made  a  pretended  sale 
of  the  said  j)ropertj  to  Mtdler,  and  that  the  defendants  are  fraudu- 
lently conspiring  against  plaintiff,  and  endeavoring  to  prevent  him 
from  having  access  to  the  property,  and  to  deprive  him  of  his  inter- 
est therein. 

The  court  found  that  forty-six  head  of  cattle  belonged  to  the  co- 
partnership, and  that  Wilkinson  made  a  pretended  sale  of  the  entire 
band,  and  of  the  brand,  to  Muller;  that  such  sale  only  transferred 
to  Muller  the  interest  of  Wilkinson  in  the  property,  although  Muller 
believed  that  Wilkinson  had  the  right  to  sell  the  whole;  and  that, 
since  the  sale,  the  plaintiff  and  Muller  are  equally  interested  in  the 
property.  As  conclusions  of  law,  the  court  found  that  the  sale  dis- 
solved the  partnership,  and  that  plaintiff  and  Muller  are  equally  in- 
terested in  the  propertv  as  tenants  in  common,  and  thereupon,  on 
the  twelfth  of  July,  1883,  judgment  was  rendered  in  favor  of  defend- 
ants for  costs. 

Subsequently,  on  the  tenth  of  November,  1883,  and  without 
other  proceedings  the  court  caused  another  judgment  to  be  entered, 
by  which  it  was  adjudged  that  plaintiff  and  defendant  Muller  were 
equally  interested  in  the  forty-six  head  of  cattle,  as  tenants  in  com- 
mon, and  that  the  defendants  recover  costs.  This  last  judgment  is 
appealed  from. 

Without  passing  on  the  right  of  the  court  to  enter  the  second 
judgment,  the  first  not  being  set  aside  or  reversed,  we  are  of  opinion 
that  the  second  judgment  is  erroneous.  The  court  found  that  while 
Wilkinson  acted  in  bad  faith  in  selling,  Muller  acted  in  good  faith 
in  purchasing;  that  is,  he  believed  Wilkinson  had  the  right  to  sell. 
The  partnersnip  was  formed  for  the  purpose  of  dealing  in  cattle; 
either  partner  was  the  agent  of  the  firm  (Section  2,429,  C.  C),  and 
mi^ht  sell  the  whole  (Section  2,430,  Subd.  3,  C.  C.),  the  property 
being  merchandise.  If  Wilkinson  acted  in  bad  faith,  plaintiff  had 
his  remedy  against  him;  but  the  purchaser  would  be  protected. 
Upon  the  facts  as  found,  the  court  was  in  error  in  adjudging  that 
Crites  and  Muller  were  equally  interested  in  the  property. 

The  judgment  appealed  from  is  reversed  and  the  court  below 
instructed  to  render  judgment  for  defendants  on  the  findings. 

Thornton,  J.,  and  Sharpstein,  J.,  concurred. 
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Na  9,48a 

Du  Prat,  Executrix  v.  James  et  al. 

DepaHnient  Two.    FUed  August  28^  ISS4. 

Entry  Upon  the  Actual  Possksston  of  Another  for  the  purpose  of  laying  a  foundation 
for  a  pre-emption  claim  to  lands  cannot  be  made. 

^IixiNQ  CL.VIMS— Perforsiance  OF  WoRK.  -Performance  Annually  of  the  specified  amount 
of  lalxir  is  a  condition  which  must  be  complied.  Failure  so  to  do  ox)ens  the  land  for  other 
locations. 

Right  of  Original  Locator  to  Perform  the  Labor  after  a  Failure,  and  have  the 
benefit  of  his  location,  is  dependent  upon  his  having  performed  the  labor  before  re-location. 

Labor  Beqcired  in  Locating  Mining  Claim. — Personal  exx>endi tares  made  in  traveling 
about  matters  connected  with  the  claim  and  the  value  of  the  time  thereby  consumed  are  nut 
labor  i^erformed  on  the  mine. 

Boundaries  of  Claim  by  permanent  monuments  and  stakes  at  the  corners,  and  by  dis* 
tiuctly  marking  the  location  on  the  ground  are  sufficient. 

Appeal  from  a  judgment  of  the  superior  court  of  Tuolumne  county, 
rendered  in  favor  of  the  defendants  in  an  action  to  recover  posses- 
sion of  a  mining  claim.    The  opinion  states  the  case. 

Taylor  &  HaiglUy  for  the  appellants. 
.  Street  &  Street^  for  the  respondents. 

Mybige,  J.  This  an  action  to  recover  possession  of  a  mining 
claim  in  Tuolumne  county.  The  action  was  commenced  in  April, 
1881,  by  J.  J.  Du  Prat  as  plaintiff;  he  having  died  after  the  judg- 
ment in  the  court  below,  his  executrix  was  substituted.  For  con  - 
venience,  the  deceased  is  herein  spoken  of  as  plaintiff. 

The  judgment  was  in  favor  of  defendants.  On  this  appeal,  on 
behalf  of  plaintiff,  points  are  made  as  follows: 

First — Defendants  having  entered  on  an  actual  possession  of 
plaintiff,  their  entry  can  give  them  no  right  as  against  him. 
•  The  facts  in  this  regard  as  found  by  the  court,  are  substantially 
as  follows :  The  plaintiff  and  his  predecessors  in  interest  had,  from 
1863  down,  worked  the  mine,  and  had  expended,  in  sinking  shafts 
and  mining  tunnels,  over  nine  thousand  dollars,  and  were  in  the 
possession  of  the  mine  from  its  location  down  to  the  time  of  the  entry 
of  defendants.  In  the  years  1875,  1876,  1877, 1878  and  1879  plaint- 
iff caused  the  requisite  amount  of  labor,  under  the  act  of  congress: 
Rev.  Stat.  U.  S.,  sec.  2,324,  to  be  performed;  but  in  the  year  1880 
plaintiff  caused  but  nine  dollars'  worth  of  work  to  be  performed  on 
the  claim.  On  the  first  day  of  January,  1881,  the  defendants,  James 
and  McGartea,  entered  peaceably  and  in  good  faith  upon  the 
premises  in  controversy,  for  the  purpose  of  locating  a  mining  claim, 
and  located  a  portion  of  said  premises  by  posting  notices  and  erec- 
ting monuments,  which  location  was  distinctly  marked  on  the  ground, 
so  that  its  boundaries  could  be  readily  traced.  On  the  fifth  day  of 
January,  1881,  the  written  notices  of  location  having  been  defaced 
'  by  rains,  the  defendants,  James  and  McGartea,  renewed  the  notices 
and  reset  the  stakes  at  the  comers  and  built  stone  mounds  around 
the  same  at  the  comers  thereof.  On  said  first  day  of  January  said 
defendants  above  named  went  into  the  possession  of  the  claim 
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located  by  them,  and  have  ever  since  so  remained,  and  have  been 
continuously  at  work  thereon,  and  expended  about  one  thousand 
dollars  in  each  of  the  years  1881  and  1882.  On  the  fifth  of  Janu- 
ary, 1881,  the  defendants  Ellis  and  Sutton  entered  peaceably  and  in 
good  faith  upon  the  mine  in  question  for  the  purpose  of  locating  a 
mining  claim,  and  located  a  claim  embracing  a  portion  of  the 
l)remises  in  controversy,  and  posted  notices  and  drove  stakes  and 
erected  monuments,  and  distinctly  marked  the  location  on  the 
ground,  so  that  its  boundaries  could  be  readily  traced.  On  the 
same  day  said  defendants  went  into  possession  of  the  ground  claimeil 
by  them,  and  were  in  the  actual  and  exclusive  possession  thereof 
during  the  years  1881  and  1882,  and  performed  labor  in  and  upon 
their  said  claim  in  1881  to  the  value  of  three  hundred  dollars;  in 
the  year  1882  they  performed  the  amount  of  labor  thereon  required 
by  the  act  of  congress  of  May  10,  1872. 

It  has  been  held  by  the  supreme  court  of  the  United  States,  and 
by  this  court,  that  a  person  cannot  enter  upon  the  actual  possession 
of  another  for  the  purpose  of  laying  foundation  for  a  ][)re-emptioD 
claim  to  public  lands  of  the  United  States;  and  it  is  claimed  by  the 
appellant  that  the  same  principle  operated  upon  the  parties  to  this 
controversy,  and  the  defendants  could  not  lawfully  enter  upon  the 
possession  of  the  plaintiff  and  make  a  valid  location,  nor  acquire 
any  right  as  against  the  plaintiff;  that  the  defendants  could  not,  by 
'a  trespass,  lay  a  foundation  for  obtaining  the  benefit  of  the  act  of 
congress  for  the  location  of  mining  claims.  The  case  of  Ellers  v. 
Boatman,  supreme  court  of  Utah  (1  West  Coast  Reporter,  632),  and 
Weiser  v.  Barker,  supreme  court  of  Colorado  (2  West  Coast  Re- 
porter, 108),  are  cited  to  support  this  view;  but  we  think  a  close  ex- 
amination of  the  act  of  congress  (Revised  Statutes  United  States, 
Sees.  2322  and  2324),  shows  the  reverse  to  be  the  better  view.  After 
declaring  in  section  2322  that  the  locators  of  all  mining  locations, 
so  long  as  they  comply  with  the  laws  of  tlie  United  States,  and  with  the 
state,  territorial  and  local  regulations  not  in  conflict  therewith,  shall 
have  the  exclusive  right  of  possession  and  enjoyment  of  all  the  sur- 
face included  within  the  lines  of  their  locations,  and  of  all  veins, 
etc. ,  and  after  declaring,  in  section  2324,  that  a  certain  amount  of 
labor  shall  be  performed  in  each  year,  it  is  provided  in  section  2324 
that  '*  upon  a  failure  to  comply  with  these  conditions  the  claim  or 
mine  upon  which  such  failure  occurred  shall  be  open  to  relocation 
in  the  same  manner  as  if  no  location  of  the  same  had  ever  been 
made."  It  seems  from  the  foregoing  that  plaintiff's  only  right  to 
the  possession  depended  upon  tbe  performance,  annually,  of  the 
specified  labor;  and  the  labor  being  unperformed,  the  ground  was 
open  to  re-location.  The  act  of  congress  does  not  say  the  ground 
snail  be  open  to  re-location  if  the  labor  be  unperformed  and  if  it  be 
unoccupied;  on  the  contrary,  as  above  said,  it  is  open  to  re-location 
if  the  labor  be  unperformed.  It  is  urged  that  the  clause  of  section 
23:24,  giving  to  the  original  locator  the  right  to  perform  the  labor 
after  the  failure  and  before  the  re-location  gave  him  the  right  (as 
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against  the  re-locator)  to  remain  in  possession  and  exclude  all  others. 
The  logical  result  of  that  proposition  would  be  to  annul  the  require- 
ment for  the  performance  of  labor — ^for,  if  he  may  remain  and  pre- 
vent re-location  for  one  day,  he  may  for  a  year — -he  may  for  an  in- 
definite period.  Congress  had  the  power  to  impose  such  conditions 
on  the  right  to  the  possession  of  the  public  lands  as  it  saw  fit;  and 
we  think  such  conditions  must  be  complied  with.  It  will  be  observed 
that  the  entry  of  the  defendant  was  peaceable  and  in  good  faith. 
The  right  of  the  original  locator  to  perform  the  labor  after  a  failure, 
and  have  the  benefit  of  his  location,  is  dependent  upon  his  having 
performed  the  labor  before  the  re-location. 

Second — Plaintiff  insists  that  he  performed  the  work  required, 
and  therefore  did  not  forfeit  his  right  to  hold  the  ground. 

The  court  found  that  he  performed  in  the  year  1880,  three  days' 
labor,  of  the  value  of  three  dollars  per  day,  and  no  more.  The 
plaintiff  claims  that  tlie  court  erred  in  excluding  from  its  conclu- 
sion as  to  labor  performed  on  the  claim,  his  time  and  expenses 
spent  and  incurred  as  follows:  In  October,  1879,  plaintiff  leased  a 
mill  located  about  a  quarter  of  a  mile  from  his  claim,  and  from  that 
time  until  December  25th,  made  unsuccessful  efforts  to  obtain  water 
to  operate  the  mill;  about  the  latter  part  of  December,  1879,  or 
the  first  of  January,  1880,  the  company  owning  a  ditch  let  sufficient 
water  run  to  the  mill  for  the  use  of  plaintiff,  but  he  did  not  use  or 
attempt  to  use  the  same,  nor  crush  or  attempt  to  crush  rock  or  ore*; 
l)laintiff  went  from  Groveland  to  Sonora  in  said  county  twice,  from 
Groveland  to  San  Francisco  once,  and  from  Oakland  to  San  Fran- 
cisco five  or  six  times  to  see  the  agent  of  the  water  company  for  the 
purpose  of  getting  water  to  operate  the  mill;  his  personal  expenses 
incurred  and  the  value  of  his  time,  on  those  occasions,  were  from 
one  hundred  and  fifty  to  four  hundred  dollars.  We  think  that  in 
no  sense  can  these  expenditures  and  values  be  said  to  be  labor  per- 
formed on  the  mine. 

Third — ^Plaintiff  asserts  that  the  locations  of  the  defendants  were 
invalid. 

The  court  found  that  notices  were  posted  by  the  defendants  on 
their  respective  locations  (copies  of  the  notices  are  given  in  the 
findings),  and  that  stakes  were  driven  firmly  in  the  ground  at  the 
corners,  and  stone  monuments  placed  around  the  same,  and  that  the 
stakes  were  marked  as  comer  stakes;  the  court  also  found  that  the 
defendants  distinctly  marked  the  locations  on  the  ground,  so  that 
the  boundaries  could  be  readily  traced,  and  that  the  stakes  placed 
at  each  of  the  four  corners  were  firmly  planted  in  the  ground,  and 
that  the  stakes  and  stone-mounds  built  around  the  same  were  prom- 
inent and  permanent  monuments  by  which,  and  the  descriptions  in 
the  notices,  the  claims  could  be  identified. 

Plaintiff  urges  that  the  corners  only  were  established,  and  that  no 
side  or.  end  lines  were  in  any  way  laid  down.  The  provision  of  the 
statute  being  that  the  ''location  must  be  distinctly  marked  on  the 
ground,  so  that  its  boundaries  can  be  readily  traced"  (there  being 
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no  specific  direction  as  to  how  the  marking  is  to  be  done),  and  the 
court  having  found  that  the  stakes  and  mounds  at  the  comers  were 
prominent  and  permanent  monuments,  hj  which,  and  the  descrip- 
tions in  the  notices,  the  claims  could  be  identified;  and  also  having 
found  that  the  locations  were  distinctly  marked  on  the  ground,  so 
that  the  boundaries  could  be  readily  traced,  we  do  not  see  any  fail- 
ure on  the  pait  of  defendants  to  comply  with  the  requirements  of 
the  statute.  Whether  or  not,  from  tne  objects  placed  by  the  de- 
fendants, the  boundaries  could  be  readily  traced,  was  a  question  of 
fact  for  the  court  below. 

The  fourth  point  relates  to  alleged  variations  in  the  descriptiona 
of  the  ground  located,  as  between  the  answer  and  the  testimony. 
We  do  not  see  any  substantial  variation.  Whatever  appears  is  more 
apparent  than  real. 

Judgment  and  order  affirmed. 

Thobnton,  J.,  and  Shabpstein,  J./ concurred. 


Na  8,697. 

Sedgwick,  Executrix,  v.  Sedgwick. 

t 

DepaHmerU  One,    Filed  Avgiut  28,  1884. 

Executor  Cannot  Pubchase  for  thk  Estate  at  Exboution  Sale  of  jrealty  sold  to  6&t< 
Uiy  judgment  in  favor  of  the  estate. 

Same— SucFi  Sale  BEixa  Void  it  cannot  be  the  basis  of  an  action  for  damages  ag&inst 
the  estate  by  reason  of  such  sale. 

Appeal  from  judgment  of  superior  court  of  San  Joaquin  countj. 
The  case  appears  from  the  opinion. 

J.  B,  Hcdlf  for  the  appellant. 

Byers  and  Elliott,  for  the  respondent. 

The  Coubt.  The  executor  or  administrator  of  an  estate  of  a  de* 
ceased  person  hits  no  authority  to  bid  in  for  the  estate,  at  execntion 
sale,  real  or  personal  property,  levied  upon  to  satisfy  an  execution 
issued  upon  a  judgment  in  favor  of  the  estate.  The  execution  sale 
of  th^  real  estate  of  the  defendant  to  the  plaintiff,  as  executrix  of 
the  estate  of  Thomas  Sedgwick*  was,  therefore,  void.  And,  as  it 
did  not,  in  law  or  fact,  disturb  the  defendant  in  the  possession  of 
his  land,  and  the  executrix  paid  no  money  upon  the  sale,  the  defend- 
ant had  no  cause  of  action  against  the  estate  to  recover  damages 
resulting  from  the  sale. 

Judgment  affirmed. 
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No.  9,430. 

People  v.  8.  P.  R.  R.  Co. 

DepaHment  Two.    Filed  August  £8,  18S4, 

Revotal  op  Tax  Suits  to  Federal  Courts.— The  lower  court  did  not  err  in  refusing 
to  approve  the  bond  given  with  a  petition  for  the  removal  to  the  federal  courts  of  an  action 
to  recover  taxes  due  irom  a  corporation  created  under  the  laws  of  the  state. 

Appeal  from  a  judgment  of  the  superior  court  of  Los  Angeles 
county,  in  an  action  to  recover  taxes  due  the  state  and  county.  The 
opinion  states  the  case. 

GlasseU,  Smith  &  Potion,  for  the  appellant. 
Smith,  Brotvn  &  Button,  for  the  respondents. 

Thornton,  J.  This  action  was  brought  in  the  superior  court  of 
Los  Angeles  county  by  the  people  of  the  state  of  Oalifornia  against 
the  railroad  company  above  named  to  recover  state  and  county 
taxes  levied  and  assessed  for  the  fiscal  year  1880-81,  etc.  The  de- 
fendant filed  its  answer  and  a  petition  and  bond  to  have  the  case 
removed  for  trial  to  the  circuit  court  of  the  United  States  for  the 
ninth  circuit.  The  bond  was  in  form  in  accordance  with  law.  The 
petition  made  the  answer  a  part  of  it.  The  answer  set  forth  many 
defenses  under  the  state  law,  and  also  defenses  under  the  fourteenth 
amendment  of  the  federal  constitution.  The  court  below  refused 
to  approve  the  bond,  proceeded  to  try  the  cause  and  rendered  judg-  ^ 
ment  for  the  plaintiff. 

The  question  is  here  presented  whether  the  federal  constitution 
and  the  act  of  congress  authorizes  a  removal  of  an  action  from  a 
state  to  a  federal  court  brought  by  the  state  to  recover  taxes  levied 
under  its  laws  on  the  property  of  a  being  created  by  its  power,  in 
one  of  its  own  courts.  The  removal  of  the  cause  if  authorized  by 
the  constitution  and  laws  of  the  United  States,  involves  the  trial  of 
every  question  which  may  arise  in  it,  whether  involving  questions 
of  state  or  federal  law.  We  nowhere  find  a  provision  in  the  acts  of 
congress  that  should  the  federal  court  decide  that  the  federal  ques- 
tions are  not  maintainable,  that  the  case  is  to  be  remanded  to  the 
state  court,  that  the  questions  of  state  law  may  there  be  decided, 
but  the  federal  tribunals  retain  the  case  and  proceed  to  pass  on 
every  question,  whether  arising  on  the  enactments  of  the  state  leg- 
islature or  the  federal  constitution  and  acts  of  congress. 

We  do  not  feel  authorized  to  hold  that  the  court  below  in  not 
approving  the  bond  offered  by  defendant  and  in  going  on  with  the 
case,  erred,  in  a  suit  like  this  by  the  state  in  one  of  its  courts  to 
recover  taxes  levied  and  assessed  under  its  laws,  until  it  has  been 
held  by  the  highest  judicial  tribunal  of  the  United  States,  that  the 
removal  of  such  a  suit  is  authorized  under  the  constitution  and  laws 
of  the  United  States. 

Judgment  affirmed. 

Sharpstein,  J.,  and  Myrick,  J.,  concurred. 
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Fee3  for  Collecting  Taxes  are  recoverable  only  when  the  other  taxes  are  collected. 
8a3IE. — Fees  for  collecting  taxes  cannot  be  recovered  from  one  who  did  not  prevent  their 

collection. 

Appeal  from  a  jndgment  of  the  superior  court  of  Placer  county. 
The  case  appears  from  the  opinions. 

FalweUer  and  Ilart  &  White^  for  the  appellants. 

«7.  E.  Preweft,  for  the  respondent. 

The  Coukt.  The  plaintiff  not  having  collected  the  taxes  in  question, 
is  not  entitled  to  commissions  or  fees  for  their  collection.  Not 
liaving  been  prevented  from  collecting  them  by  the  act  of  defend- 
ant, plaintiff  is  not  entitled  to  recover  of  defendant  any  sum  as 
money  had  and  received  to  and  for  his  use  and  benefit. 

Judgment  affirmed. 

Thornton,  J.,  concurring.  The  tax  collector  of  Placer  county 
was  not  authorized  by  the  law  to  receive  less  than  the  whole  amount 
of  taxes  (state  and  county)  levied  and  assessed  on  one  piece  of  prop- 
erty. The  taxes  claimed  to  have  been  collected  in  this  case,  were 
those  levied  and  assessed  for  county  purposes  only.  The  state 
taxes  were  not  collected.  The  plaintiff  did  not  then  collect  the 
whole  amount  of  taxes  levied  and  assessed  on  one  piece  of  property. 
Conceding  that  it  must  be  regarded  that  plaintiff,  as  tax  collector, 
did  collect  the  amounts  claimed  to  have  been  v>aid,  he  did  not  com- 
ply with  the  law  in  making  such  collection.  Not  having  complied 
with  the  law,  I  cannot  see  what  title  he  has  to  any  comniissions.  1 
think  the  judgment  should  be  affirmed. 

Mybice,  J.,  dissented. 
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THE  TRUE  METHOD  OF  INTERPRETING  THE  CIVIL  CODE. 

(Continued.) 

Having  thus  described  and  illustrated  a  class  of  special  defects  of  the 
civil  code,  which  render  the  true  meaning  and  intent  of  particular  pro- 
visions very  uncertain,  and  which  seem  to  require  actual  legislation  by 
the  courts  in  prosecuting  ^*heir  work  of  judicial  interpretation,  I  return 
to  an  examination  of  the  code  as  a  whole.  As  stated  in  the  previous 
article,  one  main  defect,  which  characterizes  the  entire  legislation,  is  the 
uncertainty  constantly  felt  by  lawyers  and  judges,  whether  its  provis- 
ions are  intended  as  simply  declaratory  of  existing  common  law  doc- 
tiines  and  rules,  and  as  mere  re-enactments  of  them  in  a  statutory  form; 
or,  whether,  on  the  other  hand,  they  are  intended  to  be  modifications, 
alterations,  and  changes  of  the  common  law  doctrines  and  rules  con- 
cerning the  particular  subject-matter,  and  if  so,  to  how  great  an  extent 
such  modifications  and  alterations  are  intended  to  be  carried.  This 
uncertainty  results,  it  was  remarked,  partly  from  the  practice  adopted 
by  the  authors  of  the  code  in  all  parts  of  their  work,  of  abandoning,  in 
their  definitions  and  statements  of  doctrines  and  rules,  the  well  known 
and  familiar  legal  words  and  phrases  which  have  been  generally  us-  d 
by  judges  and  text- writers  in  formulating  such  definitions,  doctrines, 
and  rules,  and  the  meaning  of  which  had  become  perfectly  fixed  and 
certain,  and  of  employing  in  their  stead  new  cind  unfamiliar  words  and 
phrases,  unknown  as  terms  of  legal  nomenclature,  and  hitherto  unused 
by  text-writers  and  judges,  and  of  which  the  full  meaning  and  effect  are 
still  unfixed  and  uncertain,  and  can  only  be  ascertained  and  settled  by 
a  long  course  of  judicial  interpretation.  This  method  of  using  words 
and  phrases  does  not  result  from  any  comprehensive  plan  of  rejecting 
all  technical  phraseoloofy  and  terms  of  legal  nomenclature  in  framing 
the  code,  and  of  expressing  all  its  provisions  in  the  simple,  popular, 
un technical  language  of  ordinary  discourse  among  intelligent  men. 
The  authors  of  the  code  have  adopted  no  such  plan.  Their  work 
throughout  follows  the  traditional  and  customary  style  of  English  and 
American  statutory  legislation;  its  language  is  artificial,  technical  and 

No.  37*1.  6u7 


653  West  Coast  Eeporteb. 

legal,  and  has  no  resemblance  to  the  popular  language  of  ordinary  dis- 
course. This  is  seen  at  once  by  comparing  it  with  several  recent  codes 
adopted  or  proposed  in  England.  These  English  examples  of  codinca- 
tion,  whether  drawn  up  by  private  authors  as  mere  proposals  or  sug- 
gestions, or  enacted  by  parliament  as  statutory  systems,  have  all,  with- 
oafc  exception,  I  believe,  abandoned  the  technical  and  legal  style  of  stat- 
utory composition  to  which  we  have  been  accustomed  for  generations, 
and  have  adopted  the  simple,  free,  inartificial  style  and  language  of 
common,  intelligent  speech,  in  this  respect  imitating  the  French  codes. 
The  most  remarkable  and  perfect  specimen  of  this  method  is  the  code 
for  the  British  dominions  in  the  East  Indies,  drawn  up  mainly,  if  not 
wholly,  I  believe,  by  Sir  James  Fitzjames  Stephen,  and  adopted  a  few 
years  ago  by  parliament.  In  order  to  exhibit  the  style  and  language  of 
codes  constructed  upon  this  plan,  and  to  enable  the  reader  to  com- 
pare them  with  our  own  civil  code,  I  have  given  a  few  brief  examples  in 
the  foot  note.^    These  extracts  show  that  the  authors  of  our  code  have 

^  As  I  have  not,  at  present,  a  copy  of  the  code's  of  British  East  India.  I  shall  take  my 
illustrations  from  other  recent  works  of  codification;  bnt  this  will  show  the  method  which 
they  have  all  persued,  in  tho  clearest  manner.    In  1878,  Sir  James  Fitzjames  Stephen,  who  U 
certainly  one  of  the  very  ablest  of  English  judges  and  jurists,  and  who  is  the  leading  tuW-h 
cate  of  codification,  drew  up  a  [tenal  cole  for  England  which  was,  with  some bug^'dsU"! 
amendments,  mainly  declaratory  of  the  existing  rules  of  the  law  concerning  crimed  ami  pun- 
ish ments.    This  proposed  code  was  submitted  to  parliament,  and  was  by  it  referred  to  a  com- 
miHsion  consisting  oi  Lord  Blackburn,  Lord  Justi.-e  Lush,  and  Justices  Barry  and  Stephen. 
Tho  commission  afrer  a  most  laborious  examination  reported  back  to  parliament  a  pro{A«ei 
pcn&l  cide,  containing  a  few  alterations  of  that  drawn  up  in  1818  by  Mr.  Justice  Stephen. 
Tho  draft  of  a  penal  code  thus  recommenc id  by  tho  commission  is  still  {lending  bef ere  the 
})arliament,  and  there  is  every  rea.)on  to  suppose  that  it  will  be  enacted  and  I)ccome  the 
criminal  law  of  England.    In  a  criminal  code,  from  the  very  nature  of  tho  subject  matter, 
tho  language  must  necessarily  bo,  to  a  considerable  extent,  artificial  and  technicaL    It  is 
imi>os.sil)le  to  adopt  the  simple  and  i>opular  language  of  common  discourse  as  freely  in  a  iicnol 
CDclo  a)  in  a  civil  code.     Tlie  single  illustration  which  I  take  at  rand  )m  from  tho  prop.we  I 
English  penal  code,  will  show  how  completely  its  language  and  style  have  abandoned  the 
traditional  form  and  phraseolo jy  of  ctatutory  legislation,  and  have  adopted,  ko  far  as  the  sub- 
ject would  permit,  the  ])OT)ular  language  and  style.    It  ia  the  section  which  dete  mines  whca 
insanity  takes  away  a  person's  re.six)n8ibility  for  acts  otherwise  criminal,  and  constitutes  a 
defence.    Annex eci  to  the  section  are  "  illustrations"  of  its  meaning  and  operation.    These 
illustrations  are  found  in  all  p»rt3  of  the  cod.\  in  connection  with  every  important  provision, 
and  form  a  most  remarkable  feature  of  this  type  of  codification.    This  section  i)  as  follows: 
*'  No  act  is  a  crime  if  the  person  who  does  it  is,  at  tho  time  when  it  is  done,  prevented,  either 
by  defective  mental  power  or  by  any  disease  affecting  his  mind,  (a)  from  knowing  the  nature 
and  quality  of  his  act,  or  (b)  from  knowing  that  the  act  is  wrong,  or  (c)  from  controllin,'  his 
own  conduct,  unless  the  absence  of  the  ix)wer  of  cimtrol  has  been  produced  by  his  own  default, 
But  an  act  may  be  a  crime  althou^^h  tho  mind  of  the  person  who  does  it  i?  affectetl  by  di^ase, 
if  such  disease  does  not  in  fact  producj  upon  his  mind  one  or  other  of  the  effects  above  mcn- 
tione<l  in  reference  to  that  act. 

Illustration.  (Ist.)  A  kills  B  under  an  insane  delusion  that  he  is  breaking  a  jar.  A'3  act 
is  a jt  a  crimj,  (11.)  (3 1.)  etc.  "•  ♦  •  (Tth.)  A  patient  in  a  lunaMc  asylum,  who  is  under 
a  delusion  that  his  fiuger  is  made  of  c^la^s,  poisons  o.?e  of  tho  att*^ndants  out  of  revenge  f  »r 
hi:^  treatment,  and  it  is  shown  that  tiie  delusion  had  no  connection  whatever  with  the  jwrt. 
A's  a"t  i-j  a  crime."  I  say  nothing  as  to  the  inerits  or  demerits  of  tho  legal  rules  conce.TiiDg 
insanity  here  1  lid  dov*'n,  Ivat  it  i  i  plain  u{)on  comparison  that  there  is  a  most  marked  con- 
trast between  the  s'mjilicity,  clearness  and  ca^e  of  this  style  and  language,  and  the  artincial 
phi'aseology  of  our  ]Kirial  and  civil  cxles.  I  advl  one  or  two,  and  perhaps  better,  esampK-s 
from  cotles  not  crimind,'.  In  1872,  Sir  James  Fitzjames  Stephen  drew  up  a  code  of  the  W 
of  evidence  to  bopubniitted  to  parliament.  It  was  not,  however,  enacted  by  the  legislature, 
a:id  its  author  suhsiciuently  pul)lished  it,  with  a  few  alteration?,  under  the  nam^of  a''  Di^t 
of  the  Lt-w  of  Evidence."  Althou^'h  tliis  is  a  private  work,  aini  has  no  higher  authority  than 
an  ordinary  text  book,  yet  it  furnishes  a  most  admirable  illustration  of  tho  typo  of  codificft* 
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not  attempted  to  follow  this  type  of  legislation  by  exercising  their  rules 
in  the  simple,  and  natural  language  of  ordinary  discourse  or  writing, 
but  have  retained  the  artificial,  technical,  and  legal  phrases  and  modes 
of  expression  which  have  long  characterized  the  English  and  American 
statutes.  WTiile  following  this  style  of  composition  which  had  become 
traditional  in  our  statutory  legislation,  the  authors  of  the  code  have  con- 
stantly, and  often  in  the  most  essential  parts  of  their  definitions  and 
statements  of  doctrine,  substituted  new  and  unknown  words  and  phrases 
in  the  place  of  those  legal  terms  and  expressions  which  have  hitherto 
been  generally  employed  by  writers  and  judges,  which  are  familiar  to 
the  profession,  and  the  meaning  of  which  are  fixed  and  certain. 

To  show  the  correctness  of  this  statement  in  all  its  fullness,  would 
require  a  verbal  analysis  and  criticism  of  a  very  large  number  of  sections 
taken  from  all  parts  of  the  code.  I  venture  to  say,  that  there  are  few 
important  definitions  and  rules  in  the  civil  code  which  have  not  occa- 
sioned more  or  less  perplexity,  in  the  endeavor  to  interpret  them,  to 
really  intelligent  lawyers,  who  are  familiar  -with  the  common  law  doc- 
trines, and  who  have  acquired  the  intellectual  habit  of  carefully  scruti- 
nizing language  in  order  to  ascertain  its  real  import  and  efTect.  Such 
an. exhaustive  analysis,  however,  is  unnecessary,  even  if  my  limits  would 
permit  it.     To  accomplish  the  object  of  this  essay,  it  will  be  sufficient 

tion  I  am  describinpr.  It  is  in  the  form  of  a  <;ode,  an  though  it  were  a  statntc  enacted  by 
l>arliameut;  its  provisions  are  expressed  in  simple  and  popular  lans^uage;  and  every  important 
(•ection  is  arjcorapanied  by  "illustrations  "  which  would  form  a  part  of  the  le^jislation  if  it  had 
been  passed.  In  that,  it  follows  the  ty])e  of  the  Indian  code.  I  give  on.«  imix)rtant  ))ro- 
vision.  Chap.  II,  art  9,  '*  General  definition  of  relevancy.  Facts,  whether  ir.  i'^sue  or  not,  aro 
r.devant  to  each  other  when  one  is,  or  probably  mav  bo,  or  probably  may  have  been,  the  caudo 
of  the  other; — the  effect  of  the  other; — an  effect  of  the  same  cause;- -a  cause  of  the  same 
effect;  or  when  the  one  shows  that  the  other  must  or  cannot  have  occurred,  or  probably  doe^ 
or  did  exist,  or  not;  or  that  any  fact  docs  or  did  exist,  or  not,  which  in  the  commoa  course  of 
events  would  either  have  caused  or  have  been  caused  by  the  other;  provilcd  that  such  facts  do 
ntit  fall  within  the  exclusive  rules  contained  in  chapters  III,  IV,  V,  VII;  or  that  they  do  fall 
within  the  exceptioni  to  those  rules  contained  in  those  chapters."  [The  four  chapters  hero 
referretl  to  deal  with  particular  facts  which  arc,  in  general,  irrelevant;  and  of  course  j^ive  tho 
excepted  cases  where  the  factn  are  relevant  Thus  chapter  III,  deali  with  matters  of  hearsay 
whicD  are  generally  irrelevant:  but  also  contains  the  exceptions.]  Annexed  are  severed 
**  illustrations,"  some  of  which  I  quote. 

"(6)  A  and  B  each  eat  from  the  same  dish  and  esich  exhibit  s^nnptoms  of  the  same  poison. 
A*»  symptoms  and  B's  symptoms  are  relevant  to  each  other  as  effects  of  tho  same  cause."  {d  ) 
*'  A  is  charged  with  committing  a  crime  in  London  on  agiven  day.  The  fact  that  on  that  same 
day  he  was  in  Calcutta  is  relevant,  as  proving  that  he  could  not  have  committed  thocrim,-." 
**(c)  The  oueation  is  whether  A  committed  a  crime.  The  circumstances  are  such  that  it 
must  have  been  committed  cither  by  A,  B,  or  C.  Every  fact  which  shows  this,  and  every 
fact  which  shows  that -neither  B  nor  C  committed  it,  or  that  either  of  them  did,  or  might 
have  committed  it,  is  relevant,"  etc.,  etc.  I  might  quote  many  other  examples  from  this 
admirable  little  book,  but  this  single  extract  must  suffice.  Another  recent  work,  by  a 
very  eminent  English  barrister,  entitled  a  "  Digest  of  the  Law  of  Partnership,"  is  also 
written  in  the  form  of  a  code,  upon  the  same  plan  as  1 1  language  and  phraseology.  I  quote 
two  short  articles,  concerning  i^ersons  liable  by  holding  out.*  "Art.  13:  A  person  who 
has,  by  words  spoken  or  written,  or  by  his  conduct,  led  another  to  believe  that  he  is  a 
])artner  in  a  particular  firm,  is  responsible  to  him  as  a  partner  in  such  firm.  Art.  14  :  \yho- 
Boever  knowingly  suffers  himself  to  be  represented  as  a  i)artner  in  a  particidar  firm,  is  liable 
as  such  partner  to  any  one  who  has,  on  the  faith  of  sucn  representations,  given  credit  to  tho 
tirm."  I  shall  have  occasion  to  make  some  observations  on  this  type  of  codification,  v/hcn 
discussing  the  princinles  of  interpretation  which  ought  to  guide  the  courts  in  expounding  the 
provisions  of  our  civil  code. 


660  West  Coast  Eeporter. 

to  give  some  examples  which  illustrate  the  defects  under  consideration, 
and  which  show  the  grave  importance  of  adopting  some  certain  and  con- 
sistent pnnci/)^'s  in  the  work  of  judicial  interpretation.  Every  compe- 
tent lawyer  will  recognize  the  imperfection  w^hich  I  am  describing",  and 
can  supply  numerous  additional  instances  from  his  own  study.  Without 
attempting  to  follow  any  definite  order,  I  shall  give  a  few  illustration:" 
selected  indiscriminately  from  different  portions  of  the  code. 

In   the   title  on  partnership  a  most  important  rule  is  thus  given: 
"  §  2444.     Anyone  permitting  himself  to  be  represented  as  a  partner,  is 
is  liable,  as  such,  to  third  persons  to  whom  such  representation  is  commu- 
nicated, and  who,  on  the  faith  thereof,  gives  credit  to  the  partnership." 
The  phrase,  **  is  communicated,"  in  this  section  is  new,  and  the  mean- 
ing of  it,  as  a  legal  term,  is  unknown.     It  creates  a  grave  doubt  whether 
the  previous  rule  on  the  subject  has  not  been  materially  changed  by  this 
provision.     The  common  law  rule  was  well  settled,  that  a  person  who 
permitted  himself  to  be  represented  as  a  partner,  is  liable  to  a  third  per- 
son,  who  was  aware  of  such  representation,  who  knew  of  it,  and  who,  on 
the  faith  of  it,  gave  credit  to  the  firm.     It  made  no  difference  how  sacli 
third  person  obtained  his  knowledge,  whether  directly  or  indirectly, 
whether  by  his  own  observation,  or  from  others;  and  the  fact  of  sach 
knowledge  might  be  inferred  from  circumstances.^    In  formulating  the 
rule,  it  is  not  necessary  to  expressly  state  the  requisites  of  knowledge 
possessed  by  the  creditor,  for  this  is  necessarily  included  in  the  requisite 
that  he  must  give  credit  on  the  faith  of  such  representation.     Now  the 
word    *' communicated "   is  a   word   of   narrow   and  special  meaning. 
Taken  in  any  proper  sense,  it  excludes  every  case  of  mere  negative  anJ 
passive  reception  by  the  creditor,  and  is  limited  to  the  case  of  affirmative 
action  by  a  third  person  in  conveying  information   to   the   creditor. 
**  Communicate"  necessarily  implies  affirmative  action,  by  a  third  per- 
son, towards  the  creditor.     The  only  definitions  given  by  Worcester, 
which  could  possibly  apply  are,  **  to  give  to  others  as  partakers;"  "  to 
impart  as  a  possession;"  **to  make  known;"  "to  reveal;"  '*  to  disclose." 
The  definitions  given  by  a  recent  English  dictionary,  of  high  authority, 
are,  **  to  impart;"  to  reveal;"  **to  bestow."     All  these  meaninpfs  are 
completely  active.     It  is  not  my  purpose  to  discuss,  much  less  to  settle, 
the  true  interpretation  of  this  section.     It  is  enough  that  by  employinif 
this  unusual  word,  the  authors  of  the  code  have  made  it  extremely  doubt- 
ful vrhether  a  most  imj^ortant  and  well  settled  rule  of  law  has  not  been 
materially  changed,  without  any  adequate  motive  for  such  change.   This 
criticism  is  not  theoretical  and  verbal.     In  my  own  experience,  I  have 

■■'  5>oe  TYiodes  of  Btating  the  doctrine  in  the  preceding  foot  note.  The  rule  is  thus  accurately 
1  li'l  down  in  a  recent  case:  "Vv^'liero  a  man  hold*  himself  out  a^!\  parUiv-T,  or  alloiri  otlurs 
t.>  do  it,  Iio  h  tbon  properly  estopped  from  d.mylii.,'  ilv:  cliaL-j,cL^r  he  hai  iisaUined,  and  upja 
tlic  faith  of  which  creilitors  mai/  be ^rrcsumtd  t)  have  iwioL" 
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invariably  found  among  my  ablest,  most  advanced,  and  best  read  stu- 
dents, and  among  intelligent  members  of  the  bar,  with  whom  I  have 
conversed,  two  diametrically  opposite  opinions,  as  to  the  legal  meaning 
of  this  section.  In  the  single  case  of  retiring  partners,  the  liability  is 
definitely  fixed  by  §  2453;  but  in  all  other  cases  embraced  by  §  2444,  the 
liability  must  be  uncertain  until  the  meaning  and  effect  of  the  section 
are  settled  by  judicial  interpretation.  The  section  is  open  to  another, 
though  less  important  criticism.  As  the  common  law  doctrine  has  been 
stated  by  judges  and  text-writers,  the  term  "  hold-out,"  "  holding-out," 
has  invariably  been  used,  and  has  acquired  a  precise  meaning,  and  is 
most  expressive;  no  other  words  can  better  express  the  fact  intended  to 
be  described.  I  do  not  think  the  word  **  represented  "  is  any  improve- 
ment over  the  familiar  term  "held-out;"  although  I  do  not  claim  that 
that  is  any  real  uncertainty  as  to  their  having  substantially  the  same 
meaning  in  such  a  context. 

"While  considering  this  title  on  partnership,  I  will  briefly  mention 
another  uncertainty,  although  it  belongs,  perhaps,  to  a  different  class  of 
defects  which  are  subsequently  described.  The  rule  was  settled  at  an 
early  day,  that  a  person  not  in  reality  a  partner,  who  by  agreement 
shared  or  was  entitled  to  a  share,  in  the  profits  of  a  concern,  became 
thereby  liable  as  a  partner  to  all  creditors  of  the  concern  who  became 
such  while  he  was  thus  sharing,  although  the  fact  of  his  so  sharing  might 
not  have  been  known  to  them  whem  they  gave  the  credit.'  This  rule  has 
been  re-affirmed  by  the  English  judges  from  Lord  Eldon  down  to  a  very 
recent  date;  it  has  been  generally  if  not  universally  followed  by  the  Amer- 
ican courts;  and  it  has  been  laid  down  by  text  writers  as  settled  lav/. 
Nevertheless,  judges  have  frequently  expressed  their  dissatisfaction  with 
the  reasons  upon  which  it  was  based,  and  have  refused  to  enlarge  its 
scope,  and  have  carefully  restricted  it  to  the  case  where  a  person  is 
entitled  to  a  share  of  the  profits  as  profits,  so  that  he  could  compel  an 
accounting.  A  few  years  ago  the  rule  for  the  first  time  came  betoro  the 
English  house  of  lords,  and  by  that  tribunal  it  was  overturned  and  repu- 
diated.* The  fact  that  such  an  important  rule  of  the  law,  established  for 
a  hundred  years,  should  be  thus  abrogated  by  the  appellate  court,  created 
much  comment  both  in  England  and  in  this  country.  The  decision  of 
the  house  of  lords  has  been  followed  by  a  few  of  the  American  courts; 
but  has  been  tacitly  or  openly  rejected  in  many  of  the  states.  It  is  cer- 
tain that  no  other  rule  connected  with  partnership  has  occasioned  so 
much  discussion,  or  has  given  rise  to  so  many  decisions,  as  this  one;  and 
few  others  are  of  more  practical  importance  in  the  daily  affairs  of  busi- 

'The  leading  cases,  settling  this  doctrine,  were  Waugh  v.  Carver,  2  H.  Bl.,  235,  and  Grace 
V.  Smith.  2  W.  BL,  998. 

The  celebrated  case  of  Cox  v.  Hickman,  8  H.  L.  Cas.,  268. 
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ness.  Yet  this  rule  is  nowhere  mentioned  nor  even  alluded  to  by  the 
civil  code.  The  most  that  can  be  said  is,  that  by  force  of  the  general 
negative  language  of  §  2445,  taken  in  connection  with  the  preceding 
§  2444,  this  rule  may  have  been  abolished;  but  whether  it  is  thus  abro' 
rogated,  or  whether  it  still  remains  as  a  part  of  the  common  law  not  in- 
cluded within  the  provisions  of  the  code,  must  remain  uncertain,  until 
the  question  is  authoritatively  determined  by  judicial  interpretation. 

I  pass  to  the  title  on  agency.     By  some  of  the  old  books  agents  have 
been  divided  into  "tpecial"  and  ''general."     It  has  been  abundantly 
shown  by  modern  text  writers  and  judges  of  the  highest  authoritj',  abil- 
ity, and  learning,  that  this  classification  of  agents  is  without  any  foun- 
dation of  fact  or  in  law,  and  is  misleading  and  useless.     It  is  misleading* 
because  it  does  not  conform  to  the  real  facts,  and  tends  to  withdraw 
attention  from  the  true  distinctions;  it  is  useless,  because  there  is  abso- 
lutely not  a  single  rule  of  law  which  is  based  upon,  or  is  derived  from, 
or  depends  on  this  classification.^    The  authors  of  the  civil  code  have, 
in  §  2297,  expressly  adopted  this  mode  of  classification,  and  have  divided 
all  agents  into  "  special  **  and  "  general."     What  agents  are  included  in 
the  definition  of  *'  special "  is  left  very  doubtful,  from  the  use  of  the  in- 
definite word  "transaction;" but  it  is  still  more  uncertain  whether  the 
classification  can  have  any  influence  or  effect  upon  the  true  interpretation 
of  the  whole  title  concerning  agency.     It  does  not  appear  that  these  two 
classes  create  any  distinction  whatever  in  the  general  or  special  rules 
controlling  the  various  relations  arising  from  agency;  nor  that  there  is 
any  difference  in  the  application  of  these  rules  to  the  one  class  or  to  the 
other. 

^  My  limits  will  not  allow  me  to  enter  upon  a  discussion  of  this  statement  I  will  only 
refer,  in  corroboration  of  the  text,  to  the  moj^t  admirable  and  convincing^  remarks  on  th  ^m*^ 
ject  b/  the  editors  of  The  American  heading  Cade.s,  Vol.  1,  p.  680;  and  to  the  opinion  "f 
Ju Jgo  Comstock,  in  the  great  case  of  Mechanics'  Bank  v.  N.  Y.  &  N.  H.  R.  IL,  13  N.  Y., 
59y,  632. 

J.  N.  P. 
[to  be  continued.] 
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No.  3,365. 

E.  Pascal  et  al  v.  E.  L.  Sullivan,  Collector,  Etc. 

September  1,  1884, 

L  Rules  of  Secretary  of  Tbe.\sury  Ixconsistent  with  Statute  Void. — A  rule  pre- 
scribed by  the  secretary  of  the  treasury  for  the  guidance  of  collectors  of  ports,  making  a 
certiiicate  of  the  owner  of  the  spring  producing  natural  mineral  water,  the  only  evidence 
that  the  waters  are  natural  and  not  artificial  m  neral  watera,  is  not  conclusive  upon 
the  riglits  of  the  importer,  who  sues  to  recover  an  excess  of  duties  exacted  and  collected  in 
obedience  to  su^h  rule,  on  natural  mineral  watera  imp  rted  by  him. 

2.  Same. — Such  a  rule,  if  conclusive  on  the  rights  of  the  importer,  would,  in  effect, 
change  the  rate  of  duties  prescribed  by  the  act  of  congress,  and,  therefore,  be  inconsistent 
with  the  law,  and  void. 

3.  Revised  Statutes.— Section  251  of  the  revised  statutes,  considered. 

Page  &  Eelh^  for  the  plaintiff. 

S.  G.  Hilbom,  U.  S.  Attorney,  for  the  defendant. 

Sawyer,  Circuit  Judge.  This  is  an  action  to  recover  an  excess 
of  duties  alleged  to  have  been  unlawfully  exacted  by  the  collector  of 
the  port  of  San  Francisco,  ot)  natural  mineral  waters  imported  into 
the  United  States.  Plaintiffs  imported  fifty  cases  of  mineral  waters 
in  bottles  from  Liverpool,  England.  The  waters  are  alleged  to  be 
"natural  mineral  waters,"  and  the  demurrer  admits  the  allegation 
to  be  true.  The  appraisers  examined  the  goods,  and  determined, 
and  reported  them  to  be  natural  mineral  waters.  The  collector 
lefused  to  pass  them  as  natural  mineral  waters,  on  the  ground  that 
the  certificate  of  the  owner  or  manager  of  the  spring  producing  them, 
that  they  were  such,  did  not  accompany  the  invoice,  which  certificate 
the  importers  represented  to  the  collector,  that  it  was  impossible  to 
obtain.  The  collector,  acting  under  the  regulations  prescribed  by 
the  secretary  of  the  treasury,  on  April  9,  1879,  refused  to  receive 
any  other  evidence  than  the  prescribed  certificate,  of  the  character 
of  the  waters;  and  demanded,  and  collected,  duties  upon  them  as 
artificial  mineral  waters,  which  duties  are  much  higher  than  those  on 
natural  mineral  waters,  the  latter  being  free,  except  as  to  duties  col- 
lected on  the  bottles  containing  them.  The  rjegulation  of  the  secre- 
tary under  which  the  collector  acted  is  as  follows:  "Decision 
2973,  dated  September  18,  1876,  requires  that  invoices  of  imported 
waters  claimed  to  be  natural  mineral  waters  be  accompanied  by 
certificates  from  the  shippers  that  the  water  embraced  in  such 
invoice  is,  in  fact,  natural  mineral  water,  and  specifying  the  spring 
from  which  produced. 

"  For  the  oetter  protection  of  the  revenue  against  the  importation 
of  artificial  waters,  under  the  name  of  natural  waters,  the  certificate 
above  mentioned  loill  Jiereafler  be  made  by  the  owner,  or  manager  of 
the  spring,  instead  of  the  shipper,  as  heretofore.^' 

The  regulation  is  clainaed  by  the  United  States,  to  have  been 
adopted  under  the  authority  of  section  251  R.  S.,  which  provides, 
that  the  secretary  of  the  treasury  *  *  shall  prescribe  forms  of  entries, 
oaths,  bonds,  and  other  papers,  and  rules  and  regalatioiis,  not  incon- 
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sistent  with  law,  to  be  used  under  and  in  the  execution  and  enforce- 
ment of  the  various  provisions  of  the  internal  revenue  laws,  or  in 
carrying  out  the  provisions  Of  law  relating  to  raising  revenue  from 
imports,  or  to  duties  on  imports,  or  to  warehousing;  he  shall  give 
such  directions  to  collectors,  and  prescribe  such  rules  and  forms  to 
be  observed  by  them,  as  may  be  necessary  for  the  proper  executioD 
of  the  law." 

The  only  question  is,  whether  under  this  provision  of  the  statute 
the  secretary  was  authorized  to  make  the  regulation,  and  being  made, 
whether  the  determination  that  the  waters  are  artificial  mineral 
waters,  in  consequence  of  the  absence  of  the  prescribed  certificate, 
is  now  conclusive  on  the  rights  of  the  importer. 

That  the  secretary  cannot  impose  restrictions  not  authorized  by 
law,  was  held  in  Mon'ill  v.  Jones,  106  U.  S.,  466.  So,  also,  in  Bal- 
four V.  Sullivan,  8  Saw.,  648.  In  Campbell  v.  U.  S.,  107  U.  S.,  410, 
the  supreme  court  very  clearly  intimate,  that  the  regulations  made 
by  the  secretary  under  the  assumed  authority  granted  to  him,  must 
be  reasonable,  and  if  they  are  unreasonable,  that  they  will  be  void, 
and  should  not  be  enforced  by  the  courts.  Says  the  court:  **It 
would  be  a  curious  thing  to  hold  that  congress,  after  clearly  defin- 
ing the  right  of  the  importer  to  receive  drawback  upon  subsequent 
exportation  of  the  imported  article  on  which  he  had  paid  duty,  had 
empowered  the  secretary  bj  regulations,  which  might  be  proper  to 
secure  the  government  against  fraud  to  defeat  totally  tho  right  which 
congress  had  granted.  If  the  regulations  of  themselves  worked  such 
a  result,  no  court  would  hesitate  to  hold  them  invalid,  as  being  alto- 
gether unreasonable." 

A  regulation  may,  perhaps,  be  reasonable,  and  proper,  so  far  as 
tho  practical  administration  of  the  office  of  tho  collector  is  con- 
cerned, provided  the  determination  made  by  the  collector  in  pursu- 
ance of  such  regulation,  be  not  conclusive  on  the  ultimate  rights  of 
the  importer.  In  this  case,  for  example,  to  guard  against  frauds, 
and  to  facilitate  the  due  administration  of  the  customs  laws,  it  may, 
perhaps,  be  proper  for  the  secretary  of  the  treasury  to  require  tho 
prescribed  certificate  of  the  owner,  or  manager  of  the  spring  pro- 
ducing the  water,  as  the  only  prima  facie  evidence  upon  which  the 
collector  shall  act,  thereby  putting  the  importer,  who  declines,  or 
fails  to  furnish  the  certificate  to  the  inconvenience  of  correcting  in 
the  cou^rts  where  the  means  of  ascertaining  the  truth  are  more  effi- 
cient than  any  in  the  collector's  office,  any  error  resulting  from  his 
refusal  or  neglect,  to  conform  to  the  regulations  for  the  government 
and  convenient  administration  of  the  affairs  of  the  collector's  office. 
But  whether  the  secretary  can  prescribe  rules  as  to  the  character 
and  competency  of  evidence,  that  shall  be  binding  upon  the  courts, 
or  that  shall  conclude  the  rights  of  the  importer,  and,  in  effect, 
ultimately,  and  conclusively  change  the  rate  of  duties  fixed  by  con- 
gress upon  articles  which  may  be  lawfully  imported  into  the  United 
htates,  is  another  question.  While  I  am  not  prepared  to  say,  that 
tho  regulation  in  question  is  not  a  reasonable  one  for  a  proper,  con- 
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venient  and  speedy  administration  of  the  collector's  office,  I  do  not 
think  it  was  intended,  or  if  it  had  been  so  intended,  that  it  was  in 
the  power  of  the  secretary,  by  means  of  it,  to  make  the  action  of  the 
collector  under  it,  ultimately,  conclusive  upon  the  rights  of  the  im- 
porter, or  to  thereby,  in  effect,  change  the  rate  of  duties  pre- 
scribed by  the  act  of  congress. 

If  such  is  intended  to  be  the  effect,  the  rule,  it  seems  to  me,  would 
be  wholly  unreasonable,  and  void  on  that  pjround.  It  would  empower 
the  collector  in  the  guise  of  a  rule  of  evidence  to  change  the  rate  of 
duties  established  by  the  acts  of  congress.  It  would  empower  him 
to  enact,  as  well  as  administer  laws.  Natural  mineral  waters  are 
authorized  to  be  imported  by  the  act  of  congress  without  any  duty 
whatever,  except  the  duty  required  to  be  paid  upon  the  bottles,  as 
bottles,  containing  them.  There  is  no  other  limit,  or  restriction  put 
upon  the  importation  by  the  statute,  Anyone,  so  far  as  the  statutes 
are  concerned,  may  go  into  the  open  markets  of  the  world,  purchase 
natural  mineral  waters,  and  import  them  into  the  United  States 
upon  paying  the  prescribed  duties  upon  the  bottles  containing 
them.  But  it  may  be  impossible  to  obtain  the  certificate  of  the 
owner,  or  manager  of  the  spring  producing  the  waters,  after  they 
have  been  bottled,  left  the  spring,  become  an  article  of  commerce, 
and  scattered  in  the  trade  throughout  the  markets  of  Europe  and  the 
world.  And  this  condition  of  things  was  represented  to  the  collector 
by  the  importer  to  exist  in  respect  to  the  mineral  waters  in  question. 
The  owner  of  the  spring  might,  absolutely,  refuse  to  make  the 
certificate  after  the  waters  have  left  his  spring,  and  gone,  as  articles 
of  commerce,  into  the  markets  of  the  world.  It  would  not  be  in 
the  power  of  purchasers  in  the  European  markets  to  compel  such  a 
certificate,  and  in  such  cases,  it  would  be  difficult  to  procure  it  from 
the  owner,  even  if  he  were  willing  to  furnish  it. 

Indeed ,  it  would  seem  to  be  impracticable  to  furnish  such  certifi- 
cate. How  could  the  owner  of  the  spring  verify  the  character  of 
the  water,  wherever  it  might  be  found  in  the  markets  of  the  world, 
and  furnish  a  certificate  to  be  appended  to  the  invoice  by  any  pur- 
chaser desiring  to  export  it  in  larger  or  smaller  quantities  ?  To 
furnish  a  certificate  to  general  purchasers,  at  the  time  of  sale  at  tho 
springs,  to  be  appended  to  the  invoices  by  purchasers  in  the  general 
markets  of  the  world  for  exportation,  would  be  to  entrust  the  whole 
matter  to  the  exporter,  or  shipper,  and  this,  at  best,  would,  in  effect, 
be,  but  the  certificate  of  the  party  shipping,  and  appending  it  to  the 
invoice  at  the  time  of  exportation,  rather  than  that  of  the  owner  of 
the  spring. 

To  establish  and  adhere  to  the  prescribed  rule,  as  conclusive  in 
the  courts  of  the  rights  of  the  importer,  would  be  to  enable  the  owners 
of  springs  to  prevent,  entirely,  the  exportation  to  the  United  Staf  es 
of  any  oi  the  waters  of  natural  mineral  springs  by  anybody,  except 
such  as  should  be  bought  for  the  purpose  directly  from  themselves, 
except  upon  payment  of  the  much  higher  rate  of  duties,  imposed  by 
the  statute  on  artificial  mineral  waters, — thus  discouraging  tho  im- 
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portation  of  the  pure  mineral  waters,  and  encouraging  that  of 
cheaper  and  deleterious  artificial  compounds.  Under  such  a  rale, 
any  party  might  well  afford  to  pay  the  owner  of  a  valuable  mineral 
spring  a  large  bonus  to  secure  a  monopoly,  upon  his  own  terms,  of 
the  exportation  of  its  waters  to  the  United  States.  The  law  itself, 
specifically,  permits  the  importation  of  natural  mineral  waters  free  of 
duty  upon  the  waters,  and  it  prescribes  no  exclusive  kind  of  evi- 
dence as  to  the  character  of  the  waters.  If  the  secretary  of  the 
treasury  can  provide  by  rule,  that  only  a  certain  class  of  evidence  of 
the  character  of  the  mineral  waters  shall  be  received,  and  that  tko 
rule  shall  be  binding  upon  the  courts,  as  well  as  upon  the  collectors, 
in  the  due  administration  of  their  offices,  and  be,  ultimately,  conclu- 
sive upon  the  rights  of  importers,  then,  by  a  mere  instruction  for  the 
guidance  of  collectors,  he  can  change  the  general  law  of  the  land  as 
to  the  competency  of  evidence,  and  indirectly  abrogate  the  statutes 
permitting  the  importation  of  natural  mineral  waters  free  of  duty. 
To  require  a  class  of  evidence,  which  it  is  not  in  the  power  of  tho 
importer  of  the  natural  mineral  waters,  purchased  in  the  open  mar- 
kets of  the  world,  to  produce,  would  be  to  put  an  insurmountable 
obstruction  in  the  way  of  their  importation,  and,  in  effect,  deny  the 
right  to  anybody,  but  the  owner  of  the  spring,  to  import  at  all. 

While  the  regulation  may,  perhaps,  be  a  jjroper  one  (I  am  not 
]n*epared  to  hold  that  it  is  not)  for  the  convenient  administration  of 
the  customs  laws  by  the  collectors  of  ports,  it  would  be,  in  my  judg- 
ment, wholly  unreasonable  to  make  it  conclusive  upon  the  rights  of 
the  parties,  when  they  appeal  to  the  courts  of  the  country  to  recover 
the  excess  of  duties,  in  fact,  exacted  and  paid.  And,  in  my  judg- 
ment, no  authority  is  vested  in  the  secretary  to  give  the  regulation 
any  such  effect,  ^o  give  it  such  effect,  would  be,  to  change  the  law 
of  the  land  as  to  the  competency  of  evidence,  and  the  statutes  pre- 
scribing the  rate  of  duties  that  shall  be  collected.  If  the  law  of  the 
laud,  in  this  instance,  can  be  thus  changed  by  an  arbitrary  rule, 
adopted  by  the  secretary  of  the  treasury,  I  do  not  perceive  why  it 
might  not  in  like  manner  be  changed  in  any  other  particular,  relat- 
ing to  the  administration  of  the  treasury  department. 

The  demurrer  admits  the  truth  of  the  allegation  of  the  complaint, 
that  the  waters  in  question  are,  in  fact,  natural  mineral  waiters.  That 
being  so,  the  duties  collected  are  in  excess  of  the  amount  required 
by  the  statute,  and  the  plaintiffs  are  entitled  to  recover  the  excess 
exacted  and  paid.  The  rule  of  the  secretary  can  furnish  no  defense 
to  the  action. 

The  demurrer  is  overruled,  with  leave  to  answer  on  the  usual 
terms,  in  thirty  days. 
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Buckingham  v.  Porter  et  al. 

September  i,  I8S4, 

Patent — Ixfrinoement. — A  patent  foraa  improvement  in  the  manufacture  of  boots,  consist- 
ing of  an  inside  counter-protector,  at  tho  back  of  the  boot,  the  si  Jea  of  which  extcn  1  over  and 
beyond  the  eye-seams,  at  the  sides  of  tho  boat,  and  frv^tencd  by  a  row  of  stitchin.if  beyond 
the  eye-seams,  covering  and  protecting  them,  is  not  infringe  I  by  an  outndo  counter-protec- 
tor extending  into,  and  fastened  in  lapped  seams,  at  the  sides  of  the  bix>t,  and  not  extending 
beyond,  and  not  fastened  by  stitching  outside  the  lapped  seams. 

Patent  Ni.  214,631,  A.NT[ciPVTEr>.  — TnAt  pirb  of  the  cHim  of  pT.t'=^nt  No.  214,03-1, 
represented  by  figure  11  in  the  drawings  annexed  to  the  patent,  consisting  of  an  outside 
counter-protector  with  its  lateral  ends  extended  to  the  side-seams  of  tho  boot,  inserted  in  the 
fiide-seams  formed  by  doubling  down  the  back  and  front  leathers  of  tho  boot,  either  with  or 
without  a  welt,  and  stitching  all  toj^cther  in  forming  the  scams,  is  old,  and  on  that  ground, 
tho  patent  i-i  void  as  to  that  part  of  the  claim,  being  the  only  part  infringed,  by  a  boot  hav- 
ing an  outside  counter-protector  extended  into  and  similarly  fastened  in  its  lapped  side- 
scams  only. 

SrATE  OF  THE  Abt. — The  claim  of  a  patent  must  be  construed  in  the  light  of  the  state 
of  the  art. 

M.  A.  WJieatoriy  for  plaintiff.  * 

Jiio.  L.  Boone^  for  defendant. 

Sawyer,  Circuit  Judge,  delivering  an  oral  decision. 

This  is  a  suit  upon  two  patents  for  improvements  in  the  Manufac- 
ture of  boots.  The  first  patent  is  No.  204,068,  dated  May  21st, 
1878.  It  provides  for  a  counter,  and  a  counter  protector  at  the  heel 
of  the  boot,  on  the  inside  at  the  back  of  the  boot. 

"To  the  inside  of  the  back  B  is  secured  one  end  of  a  protector 
E,  which^  extends  from  a  point  about  half  way  up  the  boot-leg, 
where  it  is  stitched  to  the  back,  down  to  the  bottom  of  the  stiflFen- 
ing,  or  counter  D,  and  is  turned  under  the  heel  with  the  counter. 
The  sides  P,  of  the  protector  E,  extend  to  points  in  front  of  the 
eye  seams  0,  as  shown  in  Figs.  2  and  3  in  drawing,  and  are  there 
secured  by  single  rows  of  stitching  G." 

The  claim  of  the  patent  is:  "A  counter-protector,  as  hereinbefore 
described,  extending  from  a  point  in  front  of  one  eye-seam,  over  the 
seams  to  a  point  in  front  of  the  opposite  eve-seam,  subataniially  as 
described^  ' 

The  boot  claimed  to  be  an  infringement  of  this  claim  has  a  coun- 
ter-protector on  the  outside,  and  not  on  the  inside  of  the  boot.  It 
is  extended  to  the  edge  of  a  lapped  seam,  but  does  not  extend 
around  beyond  the  seam.  The  party  alleging  an  infringement 
insists  that  being  on  the  outside  does  not  make  any  difference — that 
it  is  a  mere  change  of  the  location.  That  would  be  so,  if  the  speci- 
fication and  claim  did  not  make  the  location  a  part,  or  element,  of 
the  invention,  and  an  element  in  the  claim  which  is  specifically  done 
here.  It  is  stated  to  be  on  the  inside,  and  passes  from  one  eye- 
seam  around  beyond  the  other  eye-seam,  and  then  stitched  outside 
the  eye-seam  beyond,  so  as  to  cover,  protect  and  strengthen  the 
eve-seam  and  make  a  smooth  seam  there — one  that  will  not  chafe 
the  leg.  It  is  particuhirly  described  as  being  on  tho  inside.  Besides, 
there  were  several  other  boots  with  outside  counter-protectors, 
extended  and  fastened  by  a  line  of  stitching,  beyond  the  seams. 
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introduced  in  evidencef   They  were  introduced,  both  for  the  pur- 
pose of  showing  an  anticipation,  and,  also,  the  state  of  the  art. 

Supposing  that  they  were  inadmissible,  as  showing  anticipation, 
as  claimed  by  complainant,  for  want  of  notice,  they  were  still  admis- 
sible, as  showing  the  state  of  the  art. 

The  uncontradicted  testimony  shows,  that  this  mode  of  construc- 
tion, with  outside  protectors,  had  been  in  use  for  years — the  outsiile 
protector  passing  over  beyond  the  eye-seam,  and  being  stitched  on 
the  opposite  side  of  the  seam.  This  being  so,  the  claim  of  com- 
plainant's patent  must  be  construed,  not  only  with  reference  to  tho 
specific  language  of  the  specification  and  claim,  but  also  with  refer- 
ence to  the  state  of  the  art.  If  I  should  construe  this  specification 
and  claim,  as  including  an  outside  counter  protector,  the  improve- 
ment claimed  would,  unquestionably,  be  anticipated  by  those  boots. 
But  we  must  suppose  that  the  patentee  did  not  intend  to  include  in 
4iis  claim  an  element  which  would  destroy  the  novelty,  and  confine 
his  claim  to  an  inside  protector,  as  he  states  it  to  be  in  his  specifica- 
tions. The  express  language  of  the  specification  is  "inside."  I, 
therefore,  think,  in  view  of  the  language,  and  state  of  the  art,  that 
the  counter  protector  on  the  outside  is  not  to  be  deemed  an  equiva- 
lent for  the  one  on  the  inside. 

Besides,  in  the  boot,  that  is  claimed  to  be  an  infringement,  in 
addition  to  its  not  having  the  counter  protector  on  the  inside,  the 
counter  protector  does  not  extend  beyond  the  eye-seam  C,  and  it  is 
not  fastened  by  a  line  of  stitching  beyond  tlie  eye-seam.  It  only 
extends  into  the  seam,  and  is  there  stitched,  as  a  part  of  the  lapped 
seam.  This  extension  and  fastening  by  a  line  of  stitching  beyond 
the  eye-seam,  is  one  of  the  elements  of  this  claim.  It  is  not  such  a 
boot,  in  this  particular,  as  is  here  described  in  the  specifications  and 
claim ;  and  in  that  respect,  also,  it  fails  to  have  one  of  the  elements 
that  make  up  the  claim  in  this  patent.  It  is  clearly  not  an  infringe- 
ment of  the  patent,  and  the  complainant  cannot  recover  on  that 
ground. 

The  same  boot  is  claimed  to  infringe  another  patent  in  suit, 
which  the  complainant  owns,  No.  214,684.  This  patent  was  issued 
to  one  of  the  same  parties,  to  whom  the  preceding  patent  was 
granted;  and  this  patent  claims  an  outside  counter-protector.  Evi- 
dently the  patentee  did  not  understand,  that  an  outside  counter- 
protector  was  covered  by  his  prior  patent  for  an  inside  counter- 
protector.  He  describes  his  invention  in  this  way:  "E  is  the 
counter-protector  extending,  vertically,  on  the  outside  of  the  coun- 
ter to  a  point  considerably  above  the  same,  where  it  it  is  secured 
by  a  row  of  stitches  *  A.'  The  lateral  ends  of  the  counter-protector 
pass  to  the  interior  of  the  boot,  through  the  eye,  or  side  seams."  In- 
stead of  passing  over  the  eye  or  side  seams,  and  being  stitched  on  the 
other  side,  it  passes  through  the  eye-seam  to  the  interior  of  the 
boot,  and  then  passes  beyond  and  is  stitched  to  the  inside.  The 
ends  **pass  to  the  interior  of  the  boot  through  the  eye  or  side 
seams,  and  are  fastened  either  by  the  stitches  which  form  a  pait 
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of  tbe  side  seams  alone,  or  by  the  said  stitches  and  one  or  more 
a'lditionai  rows  of  stitches."  The  patentee  has  so  framed  his  speci- 
fications and  claim,  as  to  cover  both  cases — either  the  end  of  the  pro- 
tector combined  with  the  side  seam  and  stitched  in  with  it,  and  end- 
ing with  the  seam,  alone,  or  as  stitched  in  with  it  and  then,  passing 
on  beyond  and  fastened  by  other  lines  of  stitching  beyond  the  side 
scam,  similar  to  that  in  the  preceding  patent.  He  has  given  ns  a  great 
many  drawings  in  his  specifications— eleven  different  drawings- 
intending  to  cover»  doubtless,  every  possible  form  of  fastening 
the  counter  protector  in  the  seam,  and  beyond  the  seam.  The  only 
one  of  them,  which  this  boot  in  evidence  can,  possibly,  be  regarded 
as  infringing,  is  No.  11.  The  protector  in  this  boot  does  not  pass 
through  and  beyond  the  seam  as  in  No.  8,  but  is  stitched  in  with 
the  eye-seam,  or  side  seams,  and  ends  with  the  seam  of  which  it 
forms  a  part;  whereas,  in  No.  8,  the  protector  after  being  stitched 
in  the  seam,  passes  beyond,  and  is  stitched  again  inside  beyond  the 
seam,  as  in  the  preceding  patent.  There  is  nothing  of  that  kind  in 
the  boot  claimed  to  be  an  infringement.     In  fact,  the  boot  has  not 

f?ot  an  eye-seam,  at  all,  in  that  part  covered  by  the  counter.  It  is  a 
apped  seam,  but  if  it  were  an  eye-seam,  it  would,  doubtless,  be 
covered  by  drawing  No.  11  in  this  patent,  and  that  is  the  only  one 
that  could  cover  it.  It  is  not  an  eye-seam,  but  a  lapped  seam. 
Considering  the  point,  then,  in  the  most  favorable  light  for  com- 
plainant, the  lapped  seam  would  be  the  equivalent  of  the  eye-seam, 
and  so  construing  it,  and  holding  it  to  be  the  equivalent  of  the  eye- 
seam,  as  the  counter  protector  passes  around  and  into  the  seam,  and 
is  stitched  with  it,  and  ends  with  the  eye-seam, — ^I  say,  considering 
that  lapped  seam  as  the  equivalent  of  the  eye-seam,  it  would  proba- 
bly be  covered  by  this  branch  of  the  claim  found  in  drawing  No.  11. 
13ut,  unfortunately,  for  the  complainants,  the  complainant,  Bucking- 
ham, himself,  testifies  that  he  saw  long  before  any  of  these  patents 
were  issued,  boots  that  were  made  in  the  same  way.  He  was 
asked,  directly,  by  counsel  for  the  defendant,  on  cross-examination, 
if  he  had  not  seen  that  kind  of  boot,  and  he  said  he  had;  he  had 
seen  them,  where  the  back  and  front  leathers  of  the  boot,  were 
folded  down  and  a  welt  put  in  between  them  and  stitched  through. 
Ho  said  he  had  seen  them.  He  was  then  asked  if  he  had  not  seen 
boots  having  this  outside  counter  protector,  with  the  front  and  back 
leathers  doubled  down,  a  similar  welt  put  in,  and  also  the  ends  of 
the  counter  protector  inserted  with  the  welt,  and  all  stitched  througli 
with  the  back  and  front  leathers — the  welt  and  the  ends  of  the 
counter  protector  stitched  together  in  the  side  seam;  and  he  said  he 
had  seen  them  repeatedly,  long  before  these  patents. 

That  is  exactly  what  this  part  of  the  claim  represented  by  drawing 
No.  11  is,  and  so  it  is  in  the  infringing  boot.  The  protector  is  stitched 
into  the  lapped  seam  between  the  front  and  back  leathers  and  does 
not  extend  beyond  the  seam.  It  ends  right  there,  with  the  seam. 
The  back  and  front  of  the  boot  are  lapped  over,  and  a  welt  put  in,  or 
omitted,  as  the  case  may  be,  and  the  ends  of  the  counter  protector 
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inserted  with  or  without  the  welt,  between  the  front  and  back  leathers, 
and  stitched  right  through  the  two  sides  of  the  boot,  the  welt  and  the 
counter-protector;  and  the  protector  ends  with  the  seam  as  in  dia- 
gram No.  11.  It  is,  therefore,  precisely  the  same  thing  as  this  in 
the  drawing  No  11,  conceding  the  lapped  seam  to  be  an  equivalent 
for  the  eye-seam.  If  not  an  equivalent,  then,  certainly,  there  is  no 
infringement.  As  to  that  part  of  the  claim,  therefore,  the  patent  is 
void  for  want  of  novelty,  and  the  uncontradicted  testimony  of  the 
plaintiff,  himself,  proves  the  fact.  So  that,  conceding  this  boot  to  be 
an  infringement  of  this  part  of  the  claim,  the  patent  as  to  that  part 
is  void  for  want  of  novelty.  There  must,  therefore,  be  a  decree 
dismissing  the  bill  as  to  both  patents,  and  it  is  so  ordered. 


SUPREME  COURT  OF  UTAH, 
Basmussen  et  al.  v.  McEnight  et  al. 

Filed  Augu$t  26, 18S4. 

Fraud,  Allegations  op— Pleadings — Cancellation  of  Deed. — In  an  action  to  annul 
a  deed  on  the  ^ound  of  fraud,  where  the  fraud  consists  in  making  Ruch  deed  run  in  the 
name  of  a  married  woman  as  granted,  instead  of  to  her  hiLsband,  an  allegation  that  Buly^c- 
quent  to  the  execution  of  the  deed  the  plaintiff  has  discovered  that  the  deed  '*  as  it  oppcai'? 
upon  the  record  "  runs  in  the  name  of  the  wife  as  the  grantee,  is  no  all^ation  that  surh 
deed  was  obtainetl  by  fraud;  and  an  allegation  '*  that  the  plaintiff  does  not  know  whethtr 
tho  husband  obtained  said  deed  in  his  wife's  name  by  misreading  the  same  to  plaintiff,  or  1\v 
obliterating  the  name  and  putting  in  hers,"  is  not  an  allegation  that  it  was  done  in  either 
way,  or  that  there  was  any  fraud  on  the  part  of  either  the  nusband  or  wife. 

The  Same.— Fraud  is  a  conclusion  of  law  derived  from  facts,  and  is  not  to  bepresum<»J; 
it  can  be  found  only  when  the  facts  make  it  apparent.  Tho  facts  constituting  the  frhud  must 
be  pleaded.     A  general  allegation  of  fraud  is  not  sufficient  on  demurrer. 

Appeal  from  a  judgment  of  the  third  district  court,  entered  in 
favor  of  the  defendants.  The  opinion  states  the  facts.  The  opin- 
ion of  the  majority  of  the  court  is  reported  in  2  West  Coast  Re- 
porter, 205. 

Arthur  Brown  and  B.  B.  Tripp,  for  the  appellants. 

e/.  O.  Sutherland  and  James  McKnight,  for  the  respondents. 

Twiss,  J.,  dissenting.  This  is  a  suit  in  which  the  plaintiffs  pray 
that  a  deed  mentioned  in  the  complaint  be  decreed  to  be  a  framl 
upon  the  rights  of  the  plaintiff,  Kasmussen,  and  for  certain  other 
relief,  special  and  general. 

The  complaint  is  as  follows: . 

''Plaintiffs,  by  amended  complaint,  complain  of  defendants  and 
allege :  That  the  said  Hyrum  Easmussen,  on  the  eleventh  day  of 
March,  1880,  was  the  owner  and  in  possession  of  the  following 
described  property,  to  wit:  Part  of  lottnree  in  block  forty-three,  as 
platted  in  plat  'B,'  Salt  Lake  city,  survey.  Salt  Lake  county,  Utah 
territory,  commencing  two  and  one-half  rods  west  from  the  south- 
east corner  of  said  lot,  thence  north  two  hundred  and  twenty  feet, 
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thence  west  thirty-six  and  one-quarter  feet,  thence  south  two-hun- 
dred and  twenty  feet,  and  thence  east  thirty-six  and  one-quarter  feet 
to  the  place  of  beginning.** 

Also,  the  right  of  way  perpetually  over  that  strip  of  land  lying 
contiguous  to  the  above  described  part  and  parcel  of  lot  three,  in 
block  forty-three,  and,  on  the  west  side  thereof,  the  said  road  over 
said  strip,  being  eight  feet  in  width  along  the  entire  western  side 
line  or  boundary  of  the  aforesaid  lot  herein  conveyed,  and  on  the 
last  said  date,  made  a  contract  of  sale  with  the  defendant,  James 
McKnight,  to  sell  the  same  to  him  for  the  sum  of  four  hundred  and 
seventy  dollars,  and  to  receive  one  hundred  dollars  in  cash  down 
payment,  and  the  balance  to  be  secured  by  a  mortgage  on  the 
premises. 

That  the  said  James  McKnight,  pretending  to  be  a  lawyer  him- 
self, drafted  the  papers,  and  when  completed  read  them  to  the  plaintiff, 
Hasmussen,  as  in  pursuance  of  the  contract,  to  wit:  a  deed  to 
McKnight,  and  a  mortgage  back  to  Basmussenfor  three  hundred  and 
seventy  dollars,  the  pui'chase  price,  and  said  plaintiff  executed  the 
deed  in  that  belief. 

That  since  that  time  the  plaintiff,  Basmussen,  has  discovered  that 
the  said  deed,  as  it  appears  upon  the  record,  runs  in  the  name  of 
the  wife  of  the  said  James  McKnight,  as  grantee,  to  wit:  the  said 
Mary  Ann  McKnight. 

That  the  said  plaintiff,  Hasmussen,  does  not  know  whether  the 
said  McKnight  obtained  the  said  deed  in  his  wife's  name  by  mis- 
reading the  same  to  plaintiff,  Basmussen,  or  by  obliterating  his 
name  and  putting  in  hers,  and  does  allege  that  by  whatever  means 
it  was  done,  it  was  done  fraudulently  and  for  the  purpose  of  robbing 
and  wronging  the  said  plaintiff,  Basmussen. 

That  the  said  plaintiff,  Basmussen,  has  deeded  and  conveyed  one- 
half  of  the  said  land  and  one-half  of  the  cause  of  action  herein  set 
forth  to  said  plaintiff,  Arthur  Brown,  to  wit:  on  or  about  the  four- 
teenth day  of  July,  1882. 

That  on  the  twelfth  day  of  March,  1881,  plaintiff,  Basmussen, 
commnced  foreclosure  proceedings,  by  suit  in  this  court,  against  the 
said  James  McKnight  alone,  the  said  Basmussen  at  that  time  not 
knowing  of  the  change  in  the  grantee  in  his  deed,  and  not  having 
discovered  the  said  frauds  of  said  defendants,  and  on  the  twenty - 
ninth  day  of  March,  1881,  a  decree  of  said  court  was  duly  made  and 
entered,  directing  the  sale  of  the  above  described  property,  and  tho 
same  was  dulv  sold  to  the  said  plaintiff,  Basmussen,  on  the  twenty- 
third  dOT  of  April,  1881,  by  the  United  States  marshal  for  the  terri- 
tory of  Utah,  for  the  sum  of  four  hundred  and  thirteen  dollars  and 
fifty  cents,  that  the  said  property  has  never  been  redeemed,  or  tho 
Siiid  decree  paid.  The  said  United  States  marshal  executed  a  deed 
conveying  all  of  the  interest  of  said  James  McKnight  to  Basmussen, 
in  pursuance  of  the  statute  in  such  case  made  and  provided;  six 
months  after  the  sale,  April  25,  1831.  That  the  said  Mary  Ann 
McKnight  received  the  said  conveyance  without  any  consideration 
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moving  from  her,  that  she  is  a  party  to  and  cognizant  of  the  said 
frauds  herein  alleged,  that  the  reception  of  the  said  deed  by  her 
in  lier  name,  was  a  fraud  upon  said  plaintiff,  Basmussen. 

Plaintiffs  pray  judgment,  that  the  said  deed  to  Mary  Ann  McKniglt 
may  be  decreed  to  be  a  fraud  upon  the  rights  of  the  said  plaintiff 
Basmussen,  and  that  the  said  mortgage  from  the  said  James 
McKuight  be  so  corrected  as  to  include  all  the  interests  conveyed  in 
said  deed  to  Mary  Ann  McKnight  or  any  other  person,  and  that 
said  plaintiffs  may  be  decreed  to  be  the  owners  of  said  property, 
and  for  such  other  relief  as  may  be  proper  in  the  premises,  and  for 
costs  of  suit.  Arthur  Brown, 

B.  B.  Tripp, 
Attorneys  for  Plaintiffs. 

This  complaint  was  duly  verified.  To  this  complaint  the  defend- 
ants filed  a  demurrer  as  follows : 

''  Come  now  the  defendants,  and  demurr  to  the  plaintiffs  amended 
complaint  and  for  cause  of  demurrer  allege : 

1.  That  there  is  a  misjoinder  of  parties  plaintiff  and  defendant 
is  this. 

First.  That  said  plaintiff  Brown,  is  not  a  proper  party  to  the 
action,  because  no  profert  has  been  made  of  his  interest  except  the 
recital  in  said  complaint,  which  shows  that  his  interest,  if  any,  was 
for  the  mere  purpose  of  litigation  and  without  consideration  and 
that  he  was  not  a  party  to  the  original  transaction. 

Second.  That  the  said  Mary  A.  McEnight  is  not  a  proper  party 
defendant,  because  she  was  not  a  party  to  the  original  transaction, 
nor  does  the  complaint  show  that  she  is  the  owner  of  or  in  posses- 
sion of  the  land  in  dispute. 

2.  That  the  complaint  does  not  show  that  plaintiffs  Basmus- 
sen's  claim  was  fully  paid  by  former  suit  in  forclosure  and  sale  nor 
that  plaintiffs  have  been  refused  possession  of  said  land  by  either  of 
the  defendants,  nor  that  said  plaintiffs  have  made  any  efiort  to 
obtain  possession  of  said  land  by  writ  of  possession  or  otherwise, 
nor  that  plaintiffs  have  ever  demanded  possession  of  the  same. 

3.  That  said  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  James  McKnight, 

Attorney  for  Defendant." 
The  complaint  sets  forth,  that  the  plaintiff  Basmussen,  was,  at  the 
time  therein  alleged,  the  owner  of  and  in  possession  of  certain  real 
estate  and  right  of  way  therein  described,  and  a  contract  between 
Basmussen  and  James  McKnight  of  sale,  but  whether  of  the 
described  land  and  right  of  way  or  for  the  right  of  way  alone  is 
quite  uncertain,  but  I  will  assume  it  was  for  both.  The  complaint 
also  alleges  that  James  McKnight  wrote  a  deed,  and  mortgage  and 
road  them  "as  in  pursuance  of  the  contract"  a  deed  to  McEnight 
and  a  mortgage  back  to  Basmussen  for  the  unpaid  balance  of  the 
purchase  money.  Down  to  this  time  in  the  history  of  the  trans- 
action, as  set  forth  in  the  complaint,  there  is  no  allegation  that 
either  the  deed  and  mortgage  was  not  in  all  respects  written  in  Btrict 
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compliance  with  the  agreement  between  Basmussen  and  James 
McKnight. 

The  allegation  that  since  the  time  the  papers  were  read  by  James 
McKnight  to  Basmussen,  the  plaintiff,  '*  Basmussen  has  discovered 
that  the  said  deed,  as  it  appears  upon  fJie  record  runs  in  the  name  of 
the  wife  of  the  said  James  McKnight  as  grantee,  to  wit,  the  said 
Mary  Ann  McKnight,"  is  no  alltsgation  that  the  deed,  was  either 
f raadulentl^  written  or  read  by  James  McKnight,  or  of  any  fraud 
whatever,  imputable  to  either  James  McKnight,  or  to  his  wife: 
Pomeroy's  Bemedial  Bights,  1  ed.,  p.  563. 

If  the  plaintiffs  claim  that  the  deed  contained  a  name  as  the 
grantee  therein,  other  than  the  name  of  the  person  who,  by  agree- 
ment, was  to  be  the  grantee  thereof,  or  that  in  this  respect  it  was 
falsely  road  to  Basmussen  by  James  McKnight,  and  that  by  reason 
of  such  fraud  or  mistake  in  the  insertion  of  a  wrong  name  as  grantee, 
or  by  such  false  reading  of  the  deed,  he  executed  and  delivered  it 
in  ignorance  of  its  contents  as  to  the  grantee,  then,  in  such  case, 
upon  the  proper  or  necessary  allegations,  setting  up  the  facts  con- 
6titutin|;  the  alleged  fraud,  the  vulidiiiy  of  such  deed  might  be  in- 
quired into. 

The  allegation,  "  that  the  plaintiff,  Rasmufisen,  does  not  know 
whether  the  said  McKnight  obtained  the  said  deed  in  his  wife^s 
name  by  misreading  the  same  to  plaintiff  Basmussen,  or  hf  obliter- 
ating the  name  and  putting  in  hers,''  is  not  an  alle^^^ation  that  it  was 
done  in  either  way,  or  that  there  was  any  fraud  on  the  part  of  either 
of  the  defendants;  and  is  not  an  allegation  of  ignorance,  or  want  of 
full  and  complete  knowledge  of  the  facts,  on  the  part  of  his  co- 
plaintiff.  Brown;  and,  the  further  allegation^  **that  by  whatever 
means  it  was  done,  it  was  done  fraudulently,  and  for  the  purpose  of 
robbing  and  wronging  the  said  plaintiff,  Basmussen,"  does  not  cure 
or  help  the  defect. 

Although  it  is  a  general  rule  of  pleading  that  the  plaintiff  is  not 
required  to  allege  in  detail,  all  the  minute  facts  constituting  the 
alleged  fraud,  yet  a  general  certainty  is  recjuired  in  these  matters, 
and  the  facts  constituting  the  fraud  complained  of,  must  appear  on 
the  face  of  the  complaint.  Fraud  is  a  conclusion  of  law,  derived 
from  facts,  and  is  not  to  be  presumed;  it  is  found  only  when  the 
facts  make  it  apparent.  A  general  allegation  of  fraud  in  a  pleading 
is  not  good  when  demurred  to :  The  Bailroad  Company  v.  The  Su- 
pervisors of  Plumas  County,  37  Cal.,  354;  Bliss  on  Code  Plead., 
211;  Capeno  v.  Builders  Association,  39  Cal.,  123;  Tricony  v.  Sir 
et  al.,  49  Cal.,  612.  4 

The  foregoing  being,  in  my  opinion,  conclusive  as  to  the  suffi- 
ciency of  the  complaint,  it  is  not  necessary  to  consider  the  other 
questions  raised  by  the  demurrer,  and  ably  presented  by  the  brief 
of  the  counsel  for  the  respondents. 

In  my  opinion  the  ruling  of  the  district  court  in  sustaining  the 
demurrer  should  be  sustained. 

No.  37.-2. 
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SUPBEME  COURT  OF  CALIFORNIA. 

No.  10.958. 

People  v.  Perry. 

DetKvrimtnt  One,    FiM  September  i,  1884, 

Re-callino  and  Re-charotno  JiTRT — Superior  Court. — ^The  superior  oonrt  has  inherent 
power  to  cause  the  jury  to  bo  brought  into  court,  after  they  have  retired  for  deliberation, 
and  to  give  them  further  instructions,  although  the  jury  themselves  did  not  demand  to  be 
recalled. 

Instructions  as  to  Matters  of  Fact— Weight  of  Evidence. — If  testimony  has  been 
introduced  to  prove  a  certain  matter,  the  court  may  instruct  the  jury  that  testimony  has 
been  introduced  tending  to  prove  such  matter,  and  such  instruction  is  not  an  expression  of 
the  court's  opinion  as  to  the  weight  or  effect  of  the  evidence,  nor  •  as  to  what  fact  haa  been 
proved. 

Appeal  from  a  jadgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  lavor  of  theplaintiff,  and  from 
an  order  denying  the  defendant  a  new  trial.  The  opinion  states 
the  facts. 

John  D.   Whahy,  for  the  appellant. 
Altomey-General,  for  the  respondent. 

McKiNSTRY,  J.  No  substantial  error  was  committed  by  the  court 
below.  Two  hours  after  the  jury  had  retired  for  deliberation,  the 
court,  without  any  request  on  the  part  of  the  jurors,  directed  that 
they  be  brought  m,  and  proceeded  to  re-charge  them.  It  is  not 
complained  that  the  court  erred  in  its  re-charge  with  respect  to  any 
matter  of  law,  but  it  is  contended  that,  by  section  1138  of  the  penal 
code,  the  court  is  prohibited  from  charging  a  jury  after  they  have 
retired,  unless  they  shall  themselves  request  the  officer  to  conduct 
them  into  court,  in  the  case  at  bar  defendant  and  his  counsel  were 
present  when  the  order  was  made  that  the  jury  should  be  brought 
m  and  when  the  additional  charge  was  given,  but,  so  far  as  appears 
from  the  transcript,  no  objection  was  made  to  the  order  until  after 
the  charge  was  concluded.  We  think,  however,  that  section  1138 
only  declares  the  right  of  the  jurors  to  demand  to  be  re-conducteJ 
into  court;  it  is  not  a  limitation  upon  the  power  of  the  court.  The 
court  possesses  an  inherent  power  to  cause  the  jury  to  be  returned 
for  further  instructions,  a  power  wisely  employed  whenever  the 
judge  becomes  convinced  that  he  has  not  made  them  fully  to  under- 
stand an  appropriate  proposition  of  law,  or  has  omitted  to  state 
portions  of  the  testimony  proper  to  be  stated. 

It  is  insisted  that  the  court  violated  section  19  of  article  VI  of  the 
constitution,  which  reads:  **  Judges  shall  not  charge  juries  with 
respect  to  matters  of  fact,  bu*);  may  state  the  testimony  and  declare 
the  law."  The  court  said:  '*The  testimony,  there  certainly  could 
be  no  misunderstanding  with  regard  to."  And  further:  "I  state  as 
testimony  in  the  case,  the  only  testimony  in  the  case  toucliiDg 
the  time  when  the  watch  was  taken,  is  that  tending  to  show 
it  was  taken  near  the  door,  and  that  of  the  defendant  that 
he    picked    it    up    in    front  of  the  counter/*  etc.    It  is  always 
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safer  to  road  testimony  from  the  judge's  notes/  or  from  the 
sbort-hand  reporter*s  notes  if  the  judge  can  adopt  them  as  correct; 
but  if  testimony  has  been  introduced  to  prove  a  certain  matter,  the 
court  may  insti-uct  the  jury  that  the  testimony  has  been  introduced 
tending  to  prove  such  matter,  and  such  instruction  is  not  an  expres- 
sion of  the  opinion  of  the  court  as  to  the  weight  or  eflfect  of  the  evi- 
dence, nor  as  to  what  fact  has  been  proved :  People  v.  Vasquez,  49 
Cal.,  560.  It  is  not  denied  by  appellant  that  there  was  testimony 
"  tending  to  prove  "  that  the  watch  was  taken  near  the  door,  nor  is  it 
denied  that  defendant  alone  testified  that  ''  that  he  picked  it  up  near 
tbe  counter."  The  use  of  the  work  "taken"  in  the  connection  in 
which  it  was  employed,  did  not  imply  an  opinion  of  the  judge  that 
there  had  been  a  felonious  taking.  Nor  was  there  fatal  error  in  the 
statement  that  there  could  be  no  misunderstanding  in  regard  to  the 
testimony,  which  was  merely  a  declaration  that  the  words  and  mean- 
ing of  the  witnesses  were  clear  and  unambiguous.  The  credit  to  be 
extended  to  the  testimony  of  each  was  left  with  the  jurors,  and  ap- 
pellant does  not  suggest  that  there  was  any  doubt  as  to  the  meaning 
conveyed  by  the  statements  of  the  several  witnesses.  The  judge 
did  not  charge  the  jury  with  respect  to  matters  of  fact  within  the 
meaning  of  the  section  of  the  constitution. 

Judgment  and  order  affirmed. 

McElEE,  J.,  and  B&ss,  J.,  concurred. 


No.  8,854. 

Fleming  v.  Hawley  et  al. 

Department  One.    FUed  September  7,  ISSj^ 
Refusal  to  Allow  a  Continuance  of  a  Trial  is  within  the  discretion  of  the  court. 

Appeal  from  a  judgment  of  the  superior  court  for  Tulare  county. 
The  opinion  states  the  facts. 

AtweUA  Bradley  and  T.  M,  Mc^'amarUy  and  W.  H.  H.  Hart,  for 
the  appellants. 

Edwards  &  Dxi  Brutz,  for  the  respondent. 

The  Court.  We  cannot  say  the  court  below  abused  its  discretion 
in  refusing  a  continuance  of  the  trial  of  the  cause.  Nor,  under  the 
circumstances  appearing,  can  we  hold  as  error  the  refusal  of  the 
court  to  permit  the  dismissal  of  the  complaint  in  intervention. 
There  was  no  judgment  against  the  intervenor  for  costs,  as  seems  to 
be  supposed  by  counsel. 

Judgment  and  orders  affirmed. 
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No.  9,G33. 

FoHBESTER,  Ooiumissionor  of  Immigration  v.  Dunn,  State  Controller. 

Deparlment  One.    Filed  September  1,  I884, 

Commissioner  op  Immigration— Salary  of— State  Controller.— Unier  the  act  of 
March  15,  1883,  the  state  controller  is  not  authorized  to  pay  the  salary  and  oilice  expenses  of 
the  oominiBsioner  of  immigration  out  of  any  money  in  tnc  treasury,  beini^  the  exct^^of 
moneys  collected  beyond  salary  and  office  expenses,  prior  to  the  pass£K?e  of  such  act  Aft^r 
6  ;ch  act  went  into  effect,  the  salary  and  office  expenses  of  such  commissioner  should  be  paii 
only  out  of  the  fund  made  up  from  fees  collected,  fines,  etc.,  which  were  required  byita 
terms  to  be  paid  into  the  treasury,  without  any  deduction  for  salary  and  office  expenses. 

Petition  for  writ  of  mandate.     The  opinion  states  the  facts. 

Langhome  <&  Millery  for  the  petitioner. 
AUorriey-Gei^eral,  for  the  respondent. 

McKiNSTBY,  J.  Defendant  has  demurred  to  the  petition  for  writ 
of  mandate  commandiDg  defendant  to  audit  the  salary  of  petitioner 
and  his  accounts  of  expenses  of  his  office. 

Section  2,955  of  the  political  code  reads: 

"The  commissioner  of  immigration  must  satisfy  himself  whether 
or  not  any  person  who  shall  arrive  in  this  state,  by  vessel  from  any 
foreign  port  or  place,  is  a  leper  or  affected  with  the  disease  known 
as  leprosy  or  elephantiasis,  before  such  person  shall  mingle  with 
the  population  of  this  state.  *  *  *  For  his  services  in  makiug 
Buch  examination  and  inspection,  the  commissioner  of  immigration 
shall  demand  and  collect  from  the  master,  owner  or  consignee  of 
Bach  vessel  the  sum  of  seventy  cents  in  United  States  gold  or  silver 
coin,  for  each  and  every  person  so  examined  or  inspected,  which 
sum,  except  four  thousand  dollars  a  year  and  expenses  of  office, 
shall,  when  required  for  such  purpose!,  be  paid  by  the  commis- 
sioner into  the  state  treasury,  to  be  used  in  the  maintenance,  when 
necessary,  of  such  lazarettos  or  lepers'  quarters  as  shall  be  con- 
structed under  this  law,"  etc. 

By  the  section  above  recited  the  commissioner  is  authorized  to 
retain  out  of  the  moneys  collected  by  him,  his  salary  at  the  rate  of 
four  thousand  dollars  and  the  expenses  of  his  office,  and  it  is  his 
duty  to  pay  the  balance  only  into  the  state  treasury,  when  required 
for  the  maintenance  of  lazarettos,  etc. 

It  must  be  presumed  that  the  commissioner  in  office  while  all  the 
provisions  of  section  2,955  were  in  force  did  retain  his  salary  and 
office  expenses  out  of  the  moneys  collected  by  him,  and  paid  the 
balance  only  into  the  state  treasury.  Under  that  section  all  the 
moneys  paid  into  the  state  treasury  were  paid  to  be  applied  to  the 
siTpport  of  lazarettos  or  lepers'  quarters,  and  were  subject  to  no 
claim  of  the  commissioner  for  salary  or  office  expenses. 

By  the  act  of  March  15,  1883,  a  new  system  was  adopted :  Stats, 
and  amendments  to  the  codes,  1883,  p.  363.  By  that  act  the  corn- 
mi  sf.ioner  is  required  to  pay  into  the  state  treasury  "  all  per  capitu 
fees  collected  by  him,  and  moneys  derived  from  lines,  penalties  jidiI 
forfeitures. '    And  tho  coutrollor  is  directe.l  to  audit  the  salary  and 
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oflBce  expenses  of  the  commissioner  and  to  draw  his  warrants  for  the 
same  on  the  fund  composed  of  the  per  capita  fees,  fines,  penalties 
and  forfeitures  so  paid  in  by  the  commisioner,  *' provided,  however, 
that  no  such  account  for  salary  and  office  expenses  shall  be  audited 
in  excess  of  the  amount  of  'leprosy  funds'  on  hand,''  etc. 

It  is  apparent  from  the  reading  of  the  act  that  it  was  not  the 
intention  of  the  legislature  that  the  salary  and  office  expenses  of  the 
commissioner  should  be  paid  out  of  any  money  in  the  treasury,  being 
the  excess  of  moneys  collected  beyond  salary  and  office  expenses 
prior  to  the  passage  of  the  act  of  March  15,  1883,  but  that  the  salary 
and  office  expenses  of  the  commissioner,  after  that  act  went  into 
effect,  should  be  paid  only  out  of  the  fund  made  up  from  fees  col- 
lected, fines,  etc.,  which  were  required  by  its  terms  to  be  paid  into 
the  treasury,  without  any  deduction  for  salary  and  office  expenses. 
The  petitioner  took  office  April  1,  1883,  after  the  amendatory  law 
went  into  operation,  and,  as  we  construe  the  laws,  can  at  most  only 
claini  to  be  paid  his  salary,  etc.,  out  of  the  moneys  paid  into  the 
treasury  after  March  15th, "1883. 

Writ  denied  and  proceeding  dismissed. 

Boss,  J.,  and  McKee,  J.,  concurred. 


No.  9,141. 

Johnson  v.  Superior  Court  op  Tulare  County. 

Department  One,    Filed  September  i,  1884, 

Diversion  OF  Water— Removal  of  Dam — Preliminary  Injunction. — The  superior  court 
has  jurisdiction  to  grant  a  preliminary  injunction  restraining  an  alleged  trespass  r  from 
diverting  the  waters  of  a  stream  during  the  litigation,  and  to  require  him  to'remove  tlio  iT>eanf» 
by  which  the  diversion  is  made. 

Application  for  a  writ  of  certiorari.    The  opinion  states  the  facts. 

Broiim  &  Daggett,  for  the  petitioner. 
No  appearance,  contra, 

Koss,  J.  In  an  action  brought  by  one  Bliss  against  the  petitioner 
and  others^  to  enjoin  them  from  diverting  the  waters  of  a  certain 
stream,  the  superior  court  granted  a  preliminary  injunction  com- 
manding the  defendants  to  remove  the  obstructions  by  which  they 
diverted  the  said  waters,  and  to  permit  them  to  flow  undisturbed  in 
the  stream,  pending  the  action.  Whether  there  was  error  in  grant- 
ing the  injunction,  is  not  now  for  consideration.  The  case  being 
here  upon  certiorari,  the  inquiry,  of  course,  goes  only  to  the  power 
of  the  court  to  make  the  order.  The  jurisdiction  oi  the  court  to 
grant  a  preliminary  injunction,  restraining  the  defendant  from  inter- 
fering with  the  flow  of  water,  pending  the  litigation,  cannot  bo 
doubted,  and  we  cannot  see  that  its  jurisdiction  is  exceeded  when 
it  requires  the  removal  of  the  means  by  which  the  diversion  is  made. 
The  ultimate  aim  of  the  injunction  is  the  undisturbed  flow  of  the 
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water.  The  objections  to  the  removal  of  the  means  by  which  the 
diversion  is  made,  are  no  more  cogent  than  the  objections  to  pre- 
venting the  diversion  of  the  water  itself.  Upon  the  hearing  in  the 
court  below  there  was  testimony  tending  to  show  that  after  the  dam, 
that  diverted  the  water,  had  been  in  part  removed,  it  was  rebuilt  by 
.  the  direction  of  petitioner,  and  the  diversion  of  the  water  continued, 
notwithstanding  the  injunction  of  the  court.  We  do  not  think  the 
court  exceeded  its  power  in  adjudging  the  petitioner  guilty  of  con- 
tempt. 

Writ  denied,  and  petition  dismissed. 
McKee,  J. 9  and  McKiNSXiiY,  J.,  concurred. 


No.  10.859. 

People  v.  Biggins. 

In  Bank,    Filed  September  1,  IS84, 

JrsTiFiABLE  Homicide— MoRDER— Manslaughter— Instruction.— In  a  proseTaiioii  for 
murder,  when  there  is  evidence  upon  which  a  conviction  of  manithiughter  could  bf  baeed,  an 
instruction  that  "insulting  words,  gestures  or  actions  will  not  reduce  an  unlawful  killing  f  mm 
murder  to  manslaughter,  unless  tne  gestures  or  actions  are  such  as  to  reasonably  induce  the 
belief  of  dangc^r  to  life,  or  of  great  l)0(^lily  harm,  in  the  mind  of  the  i)er8on  acrainst  whom  they 
are  used  *'  i^  erroneous.  If  the  person  against  whom  actions  are  used  rtasonahlp  believes  that  he 
U  in  danger  of  Insing  his  life,  or  of  receiving  great  bodily  harm,  the  killing  of  his  assailant 
is  ju!i)titiable,  i.'nd  not  unlawful. 

Filing  Infoumation— Confession  of  Desiitrrer. — In  a  nrosecution  for  murder  an  order 
allowing  the  counsel  for  the  people  tf>  confess  a  demurrer  to  the  information,  and  directing  a 
new  information  to  be  filed,  is  equivalent  to  an  order  allowing  the  demurrer,  within  the 
meaning  of  section  1,007  of  the  penal  code. 

Infokmation— Title  op  (-oirt— Omission  of  Name  of  County.— The  omission  to  name 
the  county  in  the  title  of  the  action  in  which  an  information  is  filed  is  not  a  fatal  defect,  when 
the  body  of  the  information  designates  by  what  district  attorney  the  same  is  filed. 

Thr  ('ONCLlsion  of  an  iNFOHiLATiON  IN  THE  Lanouaqe  of  the  penal  code,  section  951,  is 
sufficient. 

Appeal  from  a  judgment  of  the  superior  coifrt  for  Fresno  county, 
entered  upon  a  verdict  convicting  tlie  defendant  of  murder  of  t£e 
second  degree,  and  from  an  order  denying  him  a  new  trial.  The 
facts  are  stated  in  the  opinion,  and  in  the  opinion  of  department 
one,  reported  2  West  Coast  Eeporter,  887.  , 

W.  D,  Tapper,  for  the  appellant. 
Attorney-General,  for  the  respondent. 

The  Court.  The  court  below  charged  the  jury:  ** Insulting 
words,  gestures  or  actions  will  not  reduce  an  unlawful  killing  from 
murder  to  manslaughter,  unless  the  gestures  or  actions  are  such  as 
to  reasonably  induce  the  belief  of  danger  to  life,  or  of  great  bodily 
harm,  in  the  mind  of  the  party  against  whom  they  are  used."  If 
the  party  against  whom  actions  **aro  used,"  reasonahh/  believes  that 
he  is  in  danger  of  losing  his  life,  or  of  receiving  great  bodily  harm, 
the  killing  of  his  assailment  is  justifiable,  and  such  killing  is  not 
"  unlawful." 
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The  jury  were  tlie  sole  judges  of  the  credibility  of  the  witnesses. 
Upon  the  jury  was  imposed  the  task  of  determining  which,  if  any,  of 
the  statements  of  each  witness  were  to  be  believed.  A  careful 
examination  of  the  bill  of  exceptions  shows  that  there  was  evidence 
before  them  upon  which  they  might  have  based  a  verdict — ^guilty  of 
manslaughter.  The  charge  was  plainly  erroneous  in  respect  to  a, 
material  matter. 

As  appears  from  the  bill  of  exceptions,  on  the  fourteenth  day  of 
September,  1882,  **  counsel  for  the  prosecution  moved  the  court  to 
grant  an  order  setting  aside  the  order  of  this  court  made  and  entered 
on  the  eighth  inst.  overruling  the  demurrer  to  the  information  herein 
and  allow  the  prosecution  to  confess  said  demurrer,  which  motion  is 
granted,  and  it  is  therefore  ordered  that  the  said  order  overruling 
the  said  demurrer  made  and  entered  herein  on  the  eighth  day  of 
September,  1882,  be  and  the  same  is  hereby  set  aside  and  vacated. 
Counsel  for  the  prosecution  thereupon  confessed  the  said  demurrer, 
and,  upon  suggestion  of  counsel  for  the  prosecution,  the  court  orders 
that  the  district  attorney  file  a  new  information  against  the  defend- 
ant," etc. 

Section  1,007  of  the  penal  code  reads:  ''Upon  considering  the 
demurrer,  the  court  must  give  judgment  either  allowing  or  disal- 
lowing  it,  and  an  order  to  that  effect  must  be  entered  upon  the  min- 
utes." It  is  contended  by  appellant  that  the  demurrer  *'  confessed  " 
by  the  prosecution  was  never  finally  disposed  of;  that  no  order  was 
entered  in  the  minutes  allowing  or  disallowing  it.  It  would  cer^ 
tainly  have  been  more  regular  to  have  entered  an  order  expressly 
allowing  the  demurrer,  but  we  think  the  order  allowing  the  prosecu- 
tion to  confess  that  the  demurrer  was  well  taken,  followed  by  a 
direction  that  the  district  attorney  file  another  information,  was  an 
order  '*  to  the  effect"  that  the  demurrer  be  allowed. 

It  is  contended  by  appellant  that  the  court  below  erred  in  disal- 
lowing defendant's  demurrer  to  the  information  filed  September, 
22,  1882. 

Section  951  of  the  penal  code  Provides:  The  indictment  of  infor- 
mation may  be  substantially  in  the  following  form : 

*'  The  people  of  the  state  of  California  against  A  B,  in  the  superior 

court  of  the  county  of  -*—  the  —  day  of ,  a.  d.  18 — .     A  B  is 

accused  by  the  grand  jury  of  the  county  of  ,  by  this  indictment 

(or  by  the  district  attorney  by  this  information),  of  the  crime  of 
(giving  its  legal  appellation,  such  as  murder,  arson,  or  the  like,  or 
designating  it  as  felony  or  misdemeanor),  committed  as  follows :   The 

said  A  B,  on  the  —  day  of ,  a.  d.  18 — ,  at  the  county  of  , 

(here  set  forth  the  act  or  omission  charged  as  an  offense),  contrary 
to  the  form,  force  and  effect  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  people  of  the 
state  of  California." 

The  information  is  entitled:  "  In  the  superior  court  of  the  county 

of ,  state  of  California,  The  People  of  the  State  of  California 

against  Patrick  Biggins:  Information  for  murder."    It  proceeds: 
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'*  Patrick  Biggins  is  accused  by  the  district  attorney  of  the  said 
county  of  Fresno,''  etc.  We  think  the  omission  of  the  name  of  the 
county  in  the  title  is  a  technical  error  or  defect  which  did  not  affect 
the  substantial  rights  of  the  defendant.  It  must,  therefore,  be  dis- 
regarded by  this  court:  Penal  Code,  1258.  The  information  con- 
cludes, "contrary  to  the  form,  force  and  effect  of  the  statute  in  such 
cases  made  and  provided,  and  against  the  peace  and  dignity  of  tbo 
people  of  the  state  of  California." 

The  information  sufficiently  avers  that  the  acts  of  defendant  were 
**  contrary  to  the  force  and  effect  of  the  statute."  The  objection  that 
it  only  charges  that  deceased  died  contrary  to  the  form,  force,  etc., 
is  hypercritical. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new  trial. 


No.  9,662. 

Rose  v.  Supekior  Court  op  Nevada  County. 

In  Bank.    Filed  Sepiember  S,  1884* 

Trial  op  Action— Continuance  for  Reasonable  Time.— The  trial  of  an  action  to  re- 
cover iMsseasion  of  land,  claimed  by  the  plaintiff  under  a  United  States  patent  as  agricultural 
land,  may  be  continued  for  a  reasonable  time,  and  until  the  determination  of  a  suit  la  the 
federal  courts,  in  which  the  plaintiff's  title  is  sought  to  be  impeached  for  fraud. 

Application  for  a  writ  of  mandate.     The  opinion  states  the  facts. 
Chorles  W,  Kitts,  for  the  petitioner. 

Myrick,  J.  This  is  an  application  for  a  writ  of  mandate  com- 
manding the  superior  court  to  set  down  a  case  for  trial  and  to  pro- 
ceed with  the  trial  thereof  In  due  course.  The  facts,  upon  which 
the  court  refused  to  proceed  with  the  trial,  are  presented  to  us  sub- 
stantially as  follows : 

The  petitioner,  Hose,  commenced  an  action  against  several  defeD<l- 
ants  to  recover  the  possession  of  a  tract  of  land,  plaintiff's  title  being 
a  patent  from  the  United  States.  The  defendants,  answering,  among 
other  defenses,  set  up  that  the  patent  was  obtained  through  fraud.  This 
last  defense  was,  on  motion,  stricken  out,  on  the  ground  that  tho 
patent  could  not  be  attacked  in  that  action,  and  the  court  set  a  dny 
for  trial  as  to  the  other  issues.  On  the  day  fixed  for  the  trial  the 
defendants  moved  a  continuance,  on  the  ground  that  they  were  in 
possession  of  the  premises  by  location  of  mining  claims  under  the 
laws  of  the  United  States;  that  the  patent  of  the  plaintiff  had  been 
obtained  by  fraud,  in  that  the  premises,  being  in  fact  mining  groumi, 
were  not  subject  to  being  patented  to  plaintiff,  the  patent  being  for 
agricultural  land,  and  that  a  suit  had  been  commenced  (and  was  then 
pending)  in  the  proper  federal  court,  by  the  attorney-general  of  the 
United  States,  for  the  purpose  of  having  the  patent  declared  fraud- 
ulent and  set  aside.  The  motion  was  resisted  by  the  plaintiff,  who 
filed  counter-affidavits  denying  the  alleged  fraudulent  acts-    The 
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court  granted  the  motion  for  a  continuance,  and  made  an  order  con- 
tinuing the  trial  of  the  cause  until  the  further  order  of  the  court,  or 
until  the  determination  of  the  validity  of  the  patent  by  the  United 
States  court.  This  order  was  made  May  29,  1884.  On  the  second 
of  J  une,  1884,  the  court  refused  to  set  aside  this  last  order,  and 
refused  to  set  the  case  down  for  trial.  Thereupon  the  plaintiff  (peti- 
tioner here)  made  application  for  the  writ  of  mandate. 

We  think  it  was  competent  for  the  court  to  continue  the  cause  a 
reasonable  time  to  abide  the  determination  of  the  suit  in  the  federal 
court.  If  the  hearing  of  that  cause  shall  be  unreasonably  delayed 
or  postponed,  the  petitioner  will  be  entitled  to  have  her  case  in  the 
superior  court  proceeded  with;  but  it  does  not  appear  that  unrea- 
sonable delay  has  as  yet  occurred. 

Writ  denied. 

Thornton,  J.,  MoKinstry,  J.,  and  Morrison,  C.  J.,  concurred. 


Xa  8.279. 

Seouritt  Savings  Bank  v.  Connell  et  al. 

Department  Two,    Filed  SeptcmJber  3, 1884- 

MortoaqeClaim— Foreclosure— Presentation  of  Claim.— Under  section  1,5C0  of  the 
code  of  civil  procedure,  as  amended  in  1876,  in  an  action  to  foreclose  a  mortgage,  against  the 
estate  of  a  deceased  mortgagor,  it  is  not  nec-ssory  to  present  the  mortgage  claim  for  allow- 
ance or  rejection,  when  all  recourse  against  any  property  of  the  estate  other  than  the  mort- 
gaged  premises  is  expressly  waived  in  the  complaint. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendants.  The 
opinion  states  the  facts. 

W.  II.  Spencer,  for  the  appellant. 

B,  Jackman  and  McD,  if.   Venable,  for  the  respondents. 

The  Court.  The  claim  being  one  secured  by  mortgage  and  the 
plaintiff  in  its  complaint  having  expressly  waived  all  recourse 
against  any  property  of  the  estate  other  than  the  mortgaged  prem- 
ises, it  was  not  necessary  to  present  such  claim  to  the  administra- 
trix for  allowance  or  rejection:  Section  1,500,  C.  C  P.,  as  amended 
in  1876.  Therefore,  it  was  not  necessary  that  plaintiff  should  set 
forth  in  its  complaint  any  such  presentation. 

Judgment  reversed  and  cause  remanded  with  directions  to  over- 
ru  le  the  demurrer  of  the  administratrix,  with  leave  to  her  to  answer 
the  complaint  within  ten  days  after  notice  of  the  order  overruling 
said  demurrer. 
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No.  9.219. 

Estate  of  Cubtiss,  Deceased. 

Department  One,    FUed  September  S,  I884. 

ESTATE  OP  Deceased— Settlement  op  Accounts— Distbibution.— When  an  executrix 
dies  without  having  rendered  to  the  probate  court  any  accounti  report  or  exhibit  of  the  estate, 
or  of  its  management  by  her,  a  court  of  equity  alone  has  power  to  adjust  her  accounts  with 
tlio  estate  of  which  she  was  executrix;  and  when  the  executrix  is  also  an  heir,  a  settlement  of 
her  accounts  is  a  pre>requisite  to  a  distribution  of  the  estate. 

Appeal  from  an  order  of  the  superior  court  for  Yolo  county. 
The  opinion  states  the  facts. 

Freeman  dk  Bates,  for  the  appellant. 
Charles  F.  Hanlon,  for  the  respondent. 

B.0SS,  J.  L.  M.  Curtiss  died  testate,  in  the  county  of  Yolo,  on 
the  thirty-first  of  December,  1870,  leaving  surviving  him  his  widow, 
Esther  Cordelia  Curtiss,  and  three  sons,  Wilber  C,  Gilbert  L.,  and 
Harvey  T.  Curtiss.  All  of  the  estate  of  the  decedent,  which  was  a 
Lirge  one,  was  the  common  property  of  himself  and  his  said  wife. 
By  the  will  of  decedent  his  widow  was  nominated  executrix,  and 
upon  the  probate  of  the  will  she  was  duly  appointed  executrix,  and 
thereupon  entered  upon  the  discharge  of  the  duties  of  her  trust.  By 
his  will  the  testator,  after  making  provision  for  an  orphan,  and  a  be- 
quest of  five  thousand  dollars  to  a  grandson,  bequeathed  all  of  his 
estate  remaining,  after  the  payment  of  his  debts,  to  his  widow  and 
sons  in  equal  parts.  During  the  widow's  administration  of  the  estate 
she  paid  to  two  of  the  sons — TVilber  C.  and  Gilbert  L.  Curtiss — 
fifty  thousand  dollars  each.  This  sum,  it  seems,  was  estimated  to  be 
one-fourth  of  the  estate  of  the  deceased  remaining  after  the  payment 
of  his  debts  and  his  special  bequests,  and  was  accepted  by  Wilber 
C  and  Gilbert  L.  Curtiss,  as  their  full  share  of  the  estate.  Subse- 
quently, and  on  the  seventh  day  of  January,  1880,  the  widow  re- 
sif^ied  her  trust  as  executrix,  and  on  the  twenty-ninth  of  January, 
1881,  died,  without  having  filed  any  account,  report  or  exhibit  of 
the  estate  of  her  husband,  or  of  its  management  by  her.  After  the 
resignation  of  the  executrix,  and  on  the  fifth  of  April,  1880,  Gilbert 
L.  and  Wilber  C.  Curtiss  were  appointed  administrators  of  the  es- 
tate of  L.  M.  Curtiss,  deceased,  and  qualified  as  such.  An  admin- 
istrator of  the  estate  of  the  deceased  Esther  Cordelia  Curtiss  was 
also  duly  appointed,  and  entered  upon  the  discharge  of  the  duties 
of  his  trust.  The  administrators  of  the  estate  of  L.  M.  Curtiss,  de- 
ceased, presented  to  the  probate  court  a  final  account  of  their  ad- 
ministration of  the  said  estate,  together  with  a  petition  for  a  decree 
of  distribution  of  the  estate,  and  it  is  from  the  decree  of  distribution 
that  this  appeal  is  taken  by  the  successors  in  interest  of  Esther  Cor- 
delia Curtiss,  who,  prior  to  the  death  of  the  latter,  succeeded  to 
whatever  interest  she  had  in  the  estate  of  L;  M.  Curtiss,  deceased. 

The  decree  from  which  the  appeal  is  taken  distributed  all  of  the 
estate  of  L.  M.  Curtiss,  deceased,  remaining  in  the  hands  of  the 
administrators  to  Harvey  T.  Curtiss,  to  the  exclusion  of  the  succes- 
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sors  in  interest  of  Esther  Cordelia  Curtiss.  This  action  of  the  conrt 
"below  was  based  on  a  finding  made  on  the  hearing  of  the  petition  for 
distribution  to  the  effect  that,  excepting  the  property  remaining  in 
the  hands  of  the  administrators  and  the  monej  paid  for  expenses  of 
administration  and  as  legacies  and  shares  under  the  will  of  the 
decedent,  Esther  Cordelia  Curtiss  "  converted  all  the  residue  of  the 
estate  of  L.  M.  Curtiss,  deceased,  to  her  own  use,  and  by  reason  of  her 
unprofitable  investments,  speculations,  extravagance  and  gifts,  she, 
the  said  Esther  Cordelia  Curtiss,  did,  prior  to  October  21,  1879, 
lose  and. give  away  all  the  residue  of  said  estate  prior  to  her  decease 
and  the  fourth  of  November,  1879,  and  she  afterwards  in  1881  died 
insolvent.  That  her  estate  is  now  insolvent  and  that  the  amount  of 
the  said  estate  which  she  has  thus  converted  to  her  own  use  is  at 
least  equal  to  and  also  exceeds  the  amount  and  share  of  the  estate  to 
which  she  is  or  ever  was  entitled." 

Appellants  contend  that  the  matters  stated  in  the  finding  just 
quoted  could  not  be  legally  determined  hj  the  probate  court;  that 
the  conduct  of  Esther  Cordelia  Curtiss  with  respect  to  the  estate  of 
which  she  was  executrix  could  only  be  inquired  into  in  a  proceeding 
where  the  court  would  have  jurisdiction  of  her,  or  her  legal  repre- 
sentative, and  that  she  having  been  permitted  to  resign  her  trust  as 
executrix,  and  to  die  without  ever  having  rendered  to  the  probate 
court  any  account,  report  or  exhibit  of  the  estate  of  L.  M.  Curtiss, 
deceased,  or  of  its  management  by  her,  a  court  of  equity  alone  has 
the  power  to  adjust  her  accounts  with  the  estate  of  which  she  was 
executrix.  It  has  been  so  held  here  in  a  number  of  cases,  the  last 
reported  one  being  Chaquette  v.  Ortet,  60  Cal.,  594.  It  is  obvious 
that  an  adjustment  of  the  accounts  of  Esther  Cordelia  Curtiss,  with 
the  estate  of  which  she  was  executrix  is  prerequisite  to  a  distribution  of 
the  estate  to  which  she  was  one  of  the  heirs.  For  this  reason  the 
judgment  and  order  must  be  reversed  and  the  cause  remanded  for 
further  proceedings.     So  ordered. 

McEiNST£Y,  J.^  and  McEee,  J.,  concurred. 


No.  9,397. 

MoBBKLL,  by  her  Guardian  v.  Mobgan. 

Department  Two,    Filed  September  4i  i8S4, 

Statute  of  Limitations — ^Sedoction  op  Minor— Majority. — The  statute  of  limitations 
does  not  commence  to  run  against  the  right  of  a  minor  to  sue  for  own  seduction,  until  she 
attains  her  majority. 

Appointment  of  Guardian— Allegation  of— Demurrer.— The  suflBciency  of  an  allega- 
tion as  to  the  appointment  of  the  plaintiff's  guardian,  in  an  action  by  a  minor,  is  not  raised 
by  a  demurrer  to  the  complaint  on  the  ground  that  "  the  plaintiff  lias  no  legally  apiwinted 
guardian." 

Appointment  of  Guardian —Evidence  of.— The  test'mony  of  a  witness  as  to  who  was 
her  guardian  is  sufficient  proof  of  such  fact,  in  the  absence  of  any  objection  to  such  testi- 
mony. 
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Aic  OP  WiTNE^is— Declauatioxs  op  Members  op  Family. — A  witness  may  testify  a-s  to 
.  her  age  at  a  given  time,  although  the  knowledge  of  such  fact  was  derived  from  statemenu 
matle  to  her  by  members  of  her  family 

Seduction— -Statute  op  LiMrTATiONS—PBioa  Judgment. — An  action  by  an  infant  suinj 
by  her  guardian,  to  recover  for  her  seduction,  is  not  barred  by  a  judgment  in  favor  of  tL^ 
defendan';  in  a  prior  action  by  the  plaintiff,  in  which  the  complaint  contained  n  i  arerraoat 
as  t  >  infancy,  and  such  judgment  was  entered  on  a  demurrer  tliereto  on  the  ground  that  the 
action  was  barred  by  the  statute  of  limitations. 

StDrcTiON — CoN'SEXT  OP  Female — PERSUxVsiox. — The  right  of  a  female  to  maintain  an 
acti  m  for  her  seduction  is  not  defeated  by  her  consent  procured  by  persuas.on,  inducjmeat 
or  artful  means. 

• 

Appeal  from  a  judgment  of  the  superior  court  for  Modoc  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the 
defendant  a  new  trial.     The  opinion  states  the  facts. 

F.  W,  Ewirig,  for  the  appellant. 
E.  F".  SpenceVy  for  the  respondent. 

Mybice,  J.,  This  is  an  action  for  damages  growing  out  of  the 
seduction  of  plaintiff  by  defendant. 

1.  The  defendant  demurred  on  the  ground  that  the  alleged  seduc- 
tion is  averred  to  have  taken  place  in  May,  1881,  and  the  action  not 
having  been  brought  until  March,  1883,  it  is  barred  by  section  340, 
subdivision  3,  code  of  civil  procedure.  At  the  commencement  of 
the  action  the  plaintiff  was  a  minor,  under  eighteen  years  of  age. 
The  statute  above  referred  to  must  be  read  in  connection  with  sec- 
tion 352,  code  of  civil  procedure;  and  so  reading  it,  the  action  was 
not  barred. 

2.  The  second  ground  of  demurrer  .is:  ''That  plaintiff  has  not 
legal  capacity  to  sue,  for  the  reason  that  plaintiff  is  a  minor  and  has 
no  legally  appointed  guardian."  The  allegation  of  the  complaint, 
as  to  guardian,  is,  that  the  plaintiff  is  a  minor  under  eighteen  years 
of  age,  and  "that  George  Bellas  is  her  duly  appointed  and  acting 
guardian."  It  will  be  observed,  that  the  ground  of  demurrer  is  not 
that  the  averment  as  to  guardian  is  not  sufficient,  but,  that  '*  sho 
had  no  legally  appointed  guardian.'*  The  language  of  the  demurrer 
is  not  sufficient  to  raise  an  issue  of  law. 

3.  The  defendant  urges  that  there  was  no  evidence  showing  that 
George  Bellas  or  any  person  was  the  guardian  or  the  plaintiff.  The 
testimony  on  this  point  was  as  follows:  **  Question— State  whether 
Mr.  Bellas  is  your  guardian  ?    Answer — He  is." 

No  objection  offered  to  the  testimony.  Such  being  the  case,  no 
error  appears. 

4.  The  plaintiff,  being  a  witness  as  to  her  age,  was  asked  if  she 
knew,  from  what  her  aunt  and  her  relations  told  her,  how  old  she 
was  when  she  went  to  Gee's,  answered  twelve  years,  and  at  the  time 
of  trial  sixteen.  This  was  objected  to,  and  the  objection  overruled. 
No  error  is  apparent.  The  evidence  was  admissible  as  declarations 
of  members  ot  the  family:  1  Greenl.  Ev.,  sec.  104. 

5.  A  former  action  had  been  brought  by  plaintiff,  not  averring 
infancy.  That  suit  was  commenced  August  22, 1882,  and  the  seduc- 
tion was  averred  to  have  occurred  in  May,  1881,  more  than  one  year 
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prior  thereto.  The  defendant  demurred  to  the  complaint  on  the 
ground,  among  others,  that  the  action  was  barred.  The  demurrer 
was  sustained,  without  stating  upon  what  ground,  and  judgment 
thereon  rendered.     That  judgment  was  no  bar  to  this  action. 

6.  There  is  no  error  in  the  instruction  given  to  the  jury,  as  to  the 
consent  of  plaintiff  being  procured  by  any  persuasion  or  inducement 
or  artful  means.  We  do  not  see  that  the  jury  were  at  all  misled,  or 
tliat  the  law  was  not  correctly  stated. 

7.  No  error  appears  in  the  refusal  of  the  court  to  give  the  instruc- 
tion asked  by  the  defendant. 

Judgment  and  order  affirmed. 

Thorxton,  J.,  and  Sharpstein,  J.,  concurred. 


No.  9,695. 

McPherson  v.  Bartlett  et  al. 

In  Bank,    Filed  September  6,  1884, 

Election  of  Sekatoes  from  Odd-numbered  Districts. — Under  section  5,  article  IV,  of 
the  constitution  of  1870,  senators  elected  in  1882,  from  districts  designated  by  odd  numbers, 
only  hold  their  office  fur  two  years.  Their  successors,  to  be  elected  at  the  election  of  1884, 
ODly  hold  office  until  tho  election  of  1886,  under  the  act  of  1883. 

Application  for  a  writ  of  mandate  to  the  board  of  election  com- 
missioners of  the  city  and  county  of  San  Francisco  to  compel  them 
to  naake  preparations  for  the  election  of  senators  from  the  odd  num- 
bered districts.     The  further  facts  appear  in  the  opinion. 

JV.  T.  Wallace^  for  the  petitioner. 

J,  P.  Hoge^  W.  T.  Baggett  and  Craig  &  Meredith^  for  the  respond- 
ents. 

Ross,  J.  The  provisions  of  the  constitution  with  respect  to  the 
election  of  senators  are  perfectly  plain,  and  if  the  legislature  of  1881 
had  districted  the  state  in  accordance  with  the  command  contained 
in  section  6  of  article  IV  of  that  instrument,  the  scheme  therein 
devised  would  have  been  put  in  perfect  and  harmonious  workin;j. 
But  the  legislature  of  1881  failed  to  perform  its  duty  in  that  regard. 
If  the  constitutional  mandate  had  been  obeyed,  the  state  would  have 
been  divided  into  forty  senatorial  districts,  numbered  from  one  to 
forty  inclusive,  prior  to  the  election  of  1882,  each  of  which  districts 
would  have  elected  one  senator  in  that  year — those  from  the  even- 
numbered  districts  to  hold  their  office  for  four  years,  and  those  from 
odd-numbered  districts  to  hold  for  two-  years,  and  thereafter  the 
term  of  each  senator  to  be  four  years,  so  that  one-halt  of  the  sen- 
ators would  be  elected  every  two  years.  But  the  state  not  having 
been  divided  into  forty  senatorial  districts  prior  to  the  election  of 
18829  the  question  is,  what  is  the  result  ? 
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There  is  no  doubt  that  as  a  matter  of  fact  the  whole  number  of 
senators — forty — were  elected  in  the  year  1879,  who  held  office  for 
the  term  of  three  years,  and  that  the  whole  number — toity — were 
elected  in  the  year  1882.     Now,  where  was  the  authority  for  those 
elections  in   the  absence  of  the  forty  senatorial  districts  ?    It  is 
found,  and  can  only  be  found,  in  the  concluding  clause  of  section  6 
of  article IV  of  the  constitution,  which  is  in  these  words :  "Until 
such  districting  as  herein  provided  for  shall  be  made,  senators  and 
assemblymen  shall  be  elected  by  the  districts  according  to  the  ap- 
portionment now  provided  for  by  law" — that  is  to  say,  by  the  act  of 
the  legislature  approved  March  16,  1874,  by  which  the  state  was 
divided  into  twenty-nine  senatorial  districts,  numbered  from  one  to 
twenty-nine,  inclusive,  and  according  to  which  there  were  twenty 
senators  from  the  districts  designated  by  odd  numbers  and  twenty 
senators  from  the  districts  designated  by  even  numbers.     In  other 
words,  the  constitution  expressly  kept  in  existence  the  districts 
established  by  the  act  of  1874,  until  the  legislature  should  estab- 
lish the  forty  districts  it  was  commanded  to  establish.     It  was  from 
the  twenty -nine  districts  as  designated  in  the  act  of  1874,  that  the 
forty  senators  were  elected  in  1879.  and  it  was  from  those  same  dis- 
tricts that  the  forty  senators  were  elected  in  1882,  twenty  of  whom 
were  elected    from   districts  designated  by  odd  numbers.     Now, 
then,  by  section  5  of  article  IV  of  the  constitution,  it  is  declared: 
''  The  seats  of  the  twenty  senators  elected  in  the  jear  eighteen  hun- 
dred and  eighty-two  from  the  odd  numbered  districts  shall  be  va- 
cated at  the  expiration  of  the  second  year,  so  that  one-half  of  the 
senators  shall   be  elected  every  two  years."    In  view  of  this  lan- 
guage I  do  not  see  how  it  can  be  successfully  contended  that  the 
twenty  senators  elected  in  the  year  1882  from  the  odd  numbered 
districts  shall  continue  in  their  seats  for  four  years.     It  seems  to 
me  their  seats  become  vacant  at  the  expiration  of  the  second  year, 
and  must  be  filled  at  the  ensuing  election  from  the  districts  desig- 
nated in  the  act  of  1874  by  odd  numbers,  which,  as  has  befen  seen, 
is,  in  express  terms,  continued  in  existence  by  the  concluding  clause 
of  section  6  of  article  IV  of  the  constitution — there  not  yet  being 
in  effect  any  act  of  the  legislature  dividing  the  state  into  forty  sen- 
atorial districts.     There  is  an  act,  however,  passed  by  the  legisla- 
ture of  1883  and  which  goes  into  effect  July  1,  1886.  by  which  the 
state  is  divided  into  forty  senatorial  districts,  numbered  from  one 
to  forty  inclusive,  as  required  by  section  6,  article  IV  of  the  con- 
stitution, and  which  in  its  forty-second  section  provides: 

**  At  the  general  election  in  the  year  eighteen  hundred  and  eighty- 
six  there  shall  be  elected  forty  senators,  one  from  each  senatorial 
district.  The  senators  elected  from  the  odd  numbered  districts  in 
the  year  eighteen  hundred  and  eighty-six  shall  hold  office  for  two 
years.  Their  successors  shafl  be  elected  in  the  year  eighteen  hun- 
dred and  eighty-eight,  and  every  four  years  thereafter.  The  sena- 
tors elected  from  the  even  numbered  districts  shall  hold  office  for 
four  years.    Their  successors  shall  be  elected  in  the  year  eighteen 
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hundred  and  ninety,  and  every  four  years  thereafter."  The  legi«ln- 
ture  of  1883  thus  performed  the  duty  that  was  left  unperformed  by 
the  legislature  of  1881.  The  effect  of  all  this,  of  course,  will  be  to 
reduce  the  term  of  the  twenty  senators  to  be  elected  at  the  ensuing 
election  of  1884  to  two  years.  But  this  effect  will  have  been  caused 
by  the  delay  in  putting  the  scheme  devised  by  the  constitution  into 
execution,  and  will  be  no  more  than  the  effect  that  must  always 
attend  the  adjusting  of  the  legislative  districts  every  ten  years,  as 
required  by  the  constitution,  based  upon  the  census  taken  under  the 
direction  of  the  congress  of  the  United  States. 
Liet  the  writ  issue  as  prayed  for. 

Thobnton,  J.,  Mybioe,  J.,  and  McKee,  J.,  concurred. 

Thobnton,  J.,  concurring.  I  concur  in  what  justice  Boss  has  said 
above  and  in  the  conclusion  reached  by  him,  and  will  add  that  while 
in  my  judgment  the  framers  of  the  constitution  ex{)ected  that  the 
legislature  of  1881  would  district  the  state  as  required  by  section 
6  of  article  IV^  that  they  did  not  fail  to  provide  for  the  neglect  of 
the  legislature  to  do  so;  that  this  provision  is  made  by  the  final 
clause  of  section  six,  the  words  of  which  are  quoted  in  the  opinion 
of  justice  Boss,  that  the  mandate  of  the  constitution,  that  ''the 
seats  of  the  twenty  senators  elected  in  the  year  1882  from  the 
odd  numbered  districts  shall  be  vacated  at  the  end  of  the  second 
year,"  was  intended  to  apply  alike  to  the  system  directed  by  the 
constitution  to  be  created  by  the  legislature  in  1881,  and  to  the 
system  continued  in  operation  by  the  final  clause  of  section  6  until 
the  districting  enjoined  by  the  constitution  was  made;  that  the  pur- 
pose of  vacating  the  seats  of  the  twenty  senators  above  mentioned 
at  the  end  of  the  second  year  after  their  election  in  1882,  was  dis- 
tinctly declared  in  the  constitution  to  be  "  that  one-half  of  the  sen- 
ators should  be  elected  every  two  years,"  and  that  this  purpose  was 
intended  to  be  carried  out  in  whichever  of  the  two  modes  above 
referred  to,  the  senators  were  elected. 

The  construction  given  to  the  constitution  in  the  opinion  of  Boss, 
J.,  harmonizes  the  provisions  of  the  constitution  relating  to  the 
elections  and  terms  of  senators. 

MoBBisoN^  0.  J.,  MoKiNSTBT^   J.,  and  Shabpstein,  J.,  dissented. 
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BOOK    REVIEWS. 


A  Treatise  on  the  Public  Land  System  op  the  United  States;  with  ref- 
erence TO  the  Land  Laws,  Rulings  of  the  Departments  at  Wabhinq- 
TON,  and  Decisions  op  Courts,  and  an  Appendix  of  F<»rm3  in  United 
States  Land  and  Mining  Matters.  By  George  W.  Spaulding-. 
A.  L.  Bancroft  &  Co.    San  Francisco :  1884. 

It  is  a  fact  which  every  intelligent  lawyer,  upon  a  moment's  reflection, 
must  concede,  that,  in  those  states  and  territories  lying  west  of  the  Mis- 
sissipi  river,  even  if  not  throughout  most  of  the  great  Mississippi  valley, 
a  very  small  part  of  the  common  law  doctrines  concerning  real  estate,  as 
laid  down  in  Blackstone,  are  invoked  or  applied  in  the  ordinary  transac- 
tions of  business,  or  in  the  judicial  settlement  of  controversies.     Within 
those  communities,  disputes  and  litigations  concerning  even  private  land 
titles  are  very  seldom  determined  by  the  common  law  rules  which  are 
originally  derived  from  the  English  courts,  and  are  formulated  in  the 
ordinary  text-books  on  real  property;  the  great  majority  of  them  ulti- 
mately rest,  for  their  decision,  upon  the  legislation  of  congress.    Wher- 
ever the  soil  is  or  has  been  the  public  domain  of  the  United  States, 
wherever  the  United  States,  as  a  proprietor,  is  the  ultimate  and  common 
source  of  all  titles,  wherever,  in  short,  the  public  land  system  of  the  United 
States  extends,  the  law  of  real  property,  as  a  body  of  practical  rules,  has 
110  historical  connection   with  the  old  feudal   system,  and  rests  for  its 
foundation  upon  congressional  legislation.     These  considerations  will 
show  the  great  importance,  to  the  practicing  lawyer,  of  the  text-book, 
the  title  of  which  is  given  above.     The  materials  which  the  author  has 
collected,  were  gathered  from  statutes,  from  decisions  of  the  federal, 
state,  and  territorial  courts,  from  official  opinions  of  United  States  attor- 
neys-general, from  decisions  made  by  various  executive  departments  of 
the  United  States  government,  and  from  the  final  report  of  the  public 
land  codification  commissioners — a   considerable  part  of  which,  in  its 
original  form,  is  not  easily  accessible  by  the  profession.    The  book,  after 
describing  the  public  domain,  the  functions  of  the  land-office,  the  system 
of  sui'veys,  and  the  general  modes  of  acquiring  private  title  by  public 
sales  and  by  j^rivate  entries,  proceeds  to  discuss  at  large,  the  following 
topics,  several  chapters  being  given  to  each:  Homesteads,  pre-emption, 
timber  culture,  town  sites,   bounty  land   warrants  and   scrip,  general 
grants  to  states  and  territories,  water  rights,  desert  lands,  repayments, 
reservations,  easements,  private   claims  under  Mexican   and    Spanish 
grants,  railroad  grants,  and  mining  claims.     This  treatment  is  compre- 


Book  Eeviews.  689 

hensive  and  thorough.  Since  the  United  States  land  system  is  wholly 
Btatutory,  and  the  statutory  rules  are  numerous  and  minute,  a  treatise 
on  the  subject  must  necessarily  embody  these  statutes  in  its  text.  Mr. 
Spaulding,  instead  of  unduly  swelling  the  bulk  of  his  volume  by  quot- 
ing the  exact  language  of  every  statutory  provision,  has  given  them  in  a 
condensed  form,  while  accurately  preserving  their  substance  and  mean- 
ing. From  the  examination  we  have  given  it,  we  are  satisfied  that  this 
volume,  as  a  practical  and  working  text-book,  must  be  of  great  benefit 
and  importance  to  the  profession  of  all  the  states  where  the  United 
States  public  land  system  prevails  as  the  foundation  of  private  titles — 
embracing  a  large  part  of  the  Mississippi  valley  and  the  whole  countiy 
west  of  the  Mississippi  river. 


A  Tbeatise  on  the  Writ  op  Habeas  Corpus,  Including  Jurisdiction, 
False  Imprisonment,  Writ  of  Error,  Extradition,  Mandamus,  Cer- 
tiorari, Judgments,  Etc.,  with  Practice  and  Forms.  By  William 
S.  Church    A.  L.  Bancroft  &  Co.  San  Francisco:  1884. 

The  purpose  of  this  work  can  best  be  stated  in  the  words  of  the 
author  at  the  commencement  of  his  preface:  ''An  apology  for  the 
appearance  of  a  new  work  on  any  branch  of  the  law  is  always  a  graceful 
performance,  when  such  a  work  is  not  needed  by  lawyers;  but  we  feel 
that  we  are  doing  nothing  wrong  or  unjustifiable  in  offering  to  the  bench 
and  bar  a  new  treatise  upon  the  writ  of  habeas  corpus.  The  number  of 
decisions  upon  this  branch  of  the  law  is  surprising,  and  a  classified 
collection  of  them,  it  seems  to  us,  will  be  of  at  least  some  assistance  to 
the  members  of  a  busy  profession.  There  is  now  but  one  work,  to  our 
knowledge,  upon  the  subject,  and  the  first  edition  of  that  appeared  in 
1858,  followed  by  a  second  in  1876.  But  even  since  the  appearance  of 
the  last  edition  of  Judge  Hurd's  treatise,  this  branch  of  the  law  has  had 
many  valuable  additions,  and  we  have  attempted  in  the  following  pages 
to  give  a  full  and  correct  exposition  of  the  «entire  law  relating  to  pro- 
ceedings on  the  writ  of  habeas  corpus."  The  following  summary  will 
show  the  most  important  subjects  embraced  within  this  treatise:  First, 
the  history  of  the  writ  and  of  the  legislation  concerning  it,  occupies 
three  chapters;  secondly,  several  chapters  are  devoted  to  the  jurisdiction 
to  assist  the  writ,  in  England,  of  the  federal  courts,  of  the  state  courts, 
and  the  conflict  between  the  federal  and  state  jurisdictions;  thirdly ,  the 
practice,  procedure,  and  all  matters  of  form  in  obtaining  the  writ  and 
in  the  proceedings  upon  it,  are  elaborately  discussed  through  several 
chapters;  fourthly^  what  in  general  may  be  inquired  into  by  means  of 
the  writ;  fifthly,  some  special  uses  of  the  writ,  as  a  quo  warranto,  and 
as  a  certiorari,  etc, ;  sixthly,  important  occasions  for  a  resort  to  the  writ. 
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and  the  various  species  of  detention  which  may  be  inquired  into  by  it, 
including  false  imprisonment,  warrants,  judgments  of  summary  conTic- 
tions,  commitments  for  contj^mpts,  judgments  of  courts  of  special  juris- 
diction, judgments  of  courts  of  general  jurisdiction,  and  admitting  to 
bail;  seventhly,  use  of  tl^  writ  to  determine  the  right  of  custody  in  cases 
of  husband  and  wife,  parent  and  child,  illegitimate  children,  master 
and  apprentice,  and  guardian  and  ward;  eighthly,  use  of  the  writ  in 
cases  of  foreign  and  of  interstate  extradition. 

It  is  apparent  from  this  summary  that  the  treatment  as  a  whole  is 
comprehensive,  and  that  the  arrangement  of  subjects  is  methodical  and 
logical. 

Mr.  Church's  treatise  will  meet  with  a  welcome  from  the  profession 
in  all  parts  of  our  country.  In  every  branch  of  the  law  which  is 
rapidly  developing  through  judicial  decisions,  and  through  its  applica- 
tions to  new  subjects  and  occasions,  the  latest  text-book  must,  in  gene- 
ral, be  the  one  of  the  most  practical  benefit  to  the  lawyer. 

We  will  add  that  the  external  appearance  of  this  volume,  the  printing, 
the  paper,  the  binding,  are  excellent.  Each  chapter  is  preceded  by  a 
full  analysis  of  its  contents,  and  evexy  paragraph  is  marked  by  a  clear 
displayed  head-line.  The  convenience  of  the  reader  is  everywhere  con- 
sulted in  the  work  done  by  the  publisher. 
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THE  TRUE  METHOD  OF  INTERPRETING  THE  CIVIL  CODE. 

(Continued,) 

In  continuation  of  the  subject  under  examination,  I  shall  add  a  few 
more  illustrations  to  those  contained  in  the  last  article.  In  the  law  of 
agency,  as  it  has  been  settled  by  judicial  decision,  and  formulated  by 
the  ablest  text  writers,  the  fundamental  distinction  is  that  which  has 
been  established  between  *'  express  "  authority,  and  *'  implied*'  author- 
ity of  the  agent.  This  distinction  runs  through  the  entire  law  on  the 
subject.  It  is  not  too  much  to  say,  that  nearly  all  the  important  rules 
which  distinguish  agency  from  other  business  transactions,  which  deter- 
mine the  relations  subsisting  between  the  third  persons  and  the  princi- 
pals, or  between  them  and  the  agents,  and  which  fix  the  rights  and  lia- 
bilities of  all  these  parties,  flow  directly  from  this  fundamental  division 
of  authority  into  "express"  and  "implied.*'  These  two  terms,  "ex- 
press "  and  "  implied,"  have  been  used  by  courts  and  text  writers  with- 
out exception,  and  no  words  of  legal  nomenclature  have  become  more 
familiar,  not  only  to  lawyers  and  judges,  but  to  business  men  generally. 
Their  meaning  has  been  made  clear  and  certain  by  a  long  and  uninter- 
rupted line  of  decisions,  English  and  American;  and,  as  a  result,  the 
rules  of  law  involving  or  flowing  from  them  are  equally  clear  and  cer- 
tain. Furthermore,  the  distinction  is  a  natural  and  necessary  one;  it 
exists  in  the  very  nature  of  things;  and  the  rules  derived  from  it  are 
eminently  just,  wise,  and  equitable.  The  whole  doctrine  of  "  implied  " 
authority,  in  particular,  in  all  its  reasons,  consequences,  and  results,  is 
an  application  of  the  most  benificent  principle  of  equitable  estoppel.* 
The  authors  of  the  civil  code,  most  unnecessarily,  and,  in  my  opinion, 
most  unwisely,  have  abandoned  this  distinction  and  nomenclature.  No- 
where in  the  title  en  agency,  do  they  mention  "  express"  or  "  implied  " 
agency  or  authority.  Instead  thereof,  they  have  adopted  the  hitherto 
unknown,  uncertain,  and,  as  yet,  unmeaning*''  terms,    "actual"  and 

^  Upon  the  whole  subject  of  "express"  and  ** implied"  authority,  see  the  most  al- 
mirabio  observations  of  the  editors  of  the  "  AmcriCwku  Leading  Cases,"  in  vo.-  1,  pp. 
6^0-699. 

t.  c,  having  no  definite,  authoritative  legal  meaning. 

Ko.  38—1-  691 
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**  ostensible."  The  important  sections  are  tlie  following:  "  §  2298 — ^An 
agency  is  either  actual  or  ostensible.  §  2299 — An  agency  is  actual  where 
the  agent  is  really  employed  by  the  principal.'  §2300 — ^An  agency  is 
ostensible  where  the  principal  intentionally,  or  by  want  of  ordinary  care, 
causes  a  third  person  to  believe  another  to  be  his  agent  who  is  not  realJy 
employed  by  him."*  Subsequently,  under  the  head  of  authority,  they 
say:  **  § 2315 — An  agent  has  such  authority  as  the  principal  actually  or 
ostensibly  confers  upon  him.  §  2316 — Actual  authority  is  such  as  a 
principal  intentionally  confers  upon  the  agent,  or  intentionally,  or  bj 
want  of  ordinary  care,  allows  the  agent  to  believe  himself  to  possess. 
§  2317 — Ostensible  authority  is  such  as  a  principal,  intentionally,  or  by 
want  of  ordinary  care,  causes  or  allows  a  third  person  to  believe  the 
agent  to  possess." 

It  would  be  easy  to  point  out  the  imperfections,  inaccuracies,  and  dis- 
crepancies of  these  provisions  considered  as  substantive  rules  of  law;* 
but  it  is  my  purpose,  at  present,  only  to  illustrate  the  uncertainty  result- 
ing from  the  substitution  of  a  new  and  indefinite  nomenclature  in  place 
of  one  which  was  familiar  and  definite.  It  is  very  plain  that  the  code 
definitions  of  **  actual"  and  "ostensible"  agency  or  authority  do  noiap- 
2)ear to  agree  with  the  well  settled  definitions  of  "express"  and  "im- 
plied" authority  as  uniformly  given  by  the  ablest  judges  and  text- 
writers.  The  definition  of  "  actual"  authority  in  §  2,316  appears  to 
depart  from  the  usual  definition  of  "  express"  authority;  while  that  of 
"  ostensible"  authority  in  §  2,317,  seems  to  differ  more  widely  from  the 
ordinary  modes  of  defining  "implied"  authority.  The  very  essence  of 
"  express"  authority,  according  to  the  ablest  judges  and  writers,  is  the 
intention  of  the  principal  to  confer  it;'  and  all  of  the  well  settled  rules 
concerning  the  power  of  an  agent  to  bind  his  principal  by  virtue  of  an 
express  authority ,  are  necessarily  derived  from  this  essential  conception. 
The  definition  of  "  actual"  authority  in  §  2,316  seems,  when  taken  liter- 
ally, to  include  most  cases  of  "express"  authority  under  the  common 
law,  and  also  some  instance  of  "implied"  authority;  while  the  defini- 
tion of  "  ostensible"  authority,  in  §  2,317,  seems  in  like  manner  to  cover 

'  The  entire  want  of  precision  and  accuracy  in  this,  cu  a  legal  definition,  is  apparent  on 
the  slightest  examination.  An  attorney  at  law,  a  factor,  a  broker,  is  really  empljyai  by 
his  principal,  and  yet  he  may  have,  and  ordinarily  will  have,  a  much  lai^er  imyJwi  au- 
thority to  act  and  bind  his  principal  than  that  expressly  conferred,  from  the  very  nature  of 
his  business.  A  merchant  s  clerk  is  really  emploi/ol  by  his  priDcipal,  and  yet  h^  may  have 
a  much  broader  implied  authoritv  than  that  expressly  conierred  upon  him,  arisiDg  from 
the  principal's  mode  of  holding  nim  out  to  the  world.  The  section  thus  lacks  the  essen- 
tial elements  of  a  legal  definition. 

*  This  is  open  to  the  same  criticism.     An  agent  who  is  really  employed  by  a  principal. 


may  have  a  larger  implietl  authority  than  that  expressly  conferred.      But  it  is  not  my 
purTK)se  to  examine  the  correctness  or  exi>ediency  of  tiie  r 
*  For  example,  the  definitions  of  "actual"  and  "  ostensible"  euTtncy  in  §§2,299,  2,300,  do 


not  well  harmonize  with  the  definitions  of  "  actuai"  and  ''  oitensible"  authority  in  §32,31(), 
2,317. 
^  Sec.  1,  Am.  Lead.  Cases,  pp.  CS0-63S,  not3  tf  the  editors. 
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most  casos  of  ''  implied"  authority,  together  with  some  instances  of 
Tvli&t  would  be  '*  express"  authority  at  the  common  law.  I  do  not  mean 
that  such  an  interpretation  must  necessarily  be  given  to  the  sections;  but 
I  maintain  that  the  new  terms  introduced  by  the  author  of  the  code  have 
thrown  this  whole  branch  of  the  law  into  a  condition  of  uncertainty 
^which  can  only  be  removed  by  judicial  interpretation.  Unless  the 
courts  shall  boldly  adopt  and  rigidly  follow  the  principles  of  interpreta- 
tion hereafter  to  be  stated,  all  the  settled  rules  of  the  law  which  have 
resulted  from  the  doctrines  of  "express"  and  **  implied"  authority  of 
ag^ents,  must  be  reconstructed  and  formulated  upon  the  basis  of  the  deH- 
nitions  contained  in  the  language  of  §§  2,B16  and  2,317,  and  this  pro- 
cess would  require  a  long  series  of  decisions  and  several  years  of  time; 
uiitil  it  was  accomplished,  these  rules  would  be  in  a  condition  of  doubt 
and  uncertainty. 

The  essential  conception  of  a  "trust/'  as  a  word  of  legal  nomencla- 
ture, and  as  defined  by  courts  and  text-writers  of  the  highest  authority, 
assumes  not  only  a  confidential  relcUion  between  two  persons,  but  also  some 
specific  thing — land,  chattel,  money — as  the  subject  matter  of  such  rela- 
tion, and  two  co-existing  estates  in  this  same  subject  matter,  the  one 
legal  held  by  the  trustee,  the  other  equitable,  held  by  the  beneficiary. 
All  the  destructive  rules  of  law  and  of  equity  concerning  **  trusts"  are 
based  upon  these  essential  elements  of  the  peculiar  legal  conception, 
namely,  the  confidential  relation,  the  subject  matter,  and  the  two  co- 
existing estates  therein.  It  is  true  that  the  term  has  often  been  improp- 
erly extended,  by  analogy  or  metaphor,  to  cases  where  there  was  only 
the  confidential  relation  and  a  subject  matter,  without  the  two  co-exist- 
ing estates f  but  it  has  never  been  so  extended  to  cases  where  there  was 
only  a  confidential  relation  between  two  persons.  The  ablest  modern 
judges,  English  and  American,  have  endeavored  to  restrain  all  such  ex- 
tension of  the  term  by  analogy,  and  to  restrict  the  use  of  the  word  to 
those  cases  where  all  of  its  essential  elements  were  found.  Nothing 
more  tends  to  produce  confusion  and  uncertainty  in  legal  rules,  than  the 
use  of  fundamental  terms  in  improper  senses.  The  authors  of  the  civil 
code  in  their  definition  of  "  trust"  have  totally  ignored  the  essential  ele- 
ments of  a  specific  subject  matter  over  which  the  relation  extends,  and 
of  the  two  co-existing  estates  in  that  subject  matter,  and  have  made  it 
to  depend  alone  upon  the  existence  of  a  confidential  relation  between 
two  persons.  Without  any  authority  whatever,  they  have  defined 
•*  trust"  so  that  it  includes  the  obligation  between  an  attorney  and  his 
client,  an  agent  and  his  principal,  one  partner  and  his  co-partners,  and 
the  like,  as  well  as  cases  of  true  and  proper  trusts.** 

^  As,  for  example,  to  a  guardian  and  ward,  where  the  ^ardian  really  had  no  eskUe  in  tho 
ward's  property.    M.\uy  other  ia>tancoj  will  rexlily  occur  to  tho  professional  reader. 
8CivU  Cod3,  §J2,216,  2,217,  2,219. 
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It  is,  of  course,  entirely  uncertain  how  much  effect  will  be  given  to 
this  definition  by  the  courts,  in  their  work  of  interpretation.     If  the 
definition  should  be  interpreted  literally,  and  if  the  meaning  thus  given 
to  it  should  be  followed  in  all  its  logical  results,  the  whole  grand  dej>art- 
ment  of  equity  relating  to  trusts  must  necessarily  be  modified,  if  not 
reconstructed.     Again,  by  the  consent  of  all  text  writers,  and  by  the 
unanimous  authority  of  decided  cases,  trusts  have  been  divided  into  the 
two  main  classes  of  *'  express,"  created  by  the  direct  act  of  parties,  and 
*'  implied,"  or  **  arising  by  operation  of  law."    The  latter  class  has  been 
subdivided  into  ''resulting"  and  "constructive."     These  terms  have 
become  most  familiar;  their  meaning  has  been  most  accurately  and  cer- 
tainly determined;  and  the  most  important  doctrines  and  rules  of  equity 
concerning  trusts,  recognize,  involve,  and  grow  out  of  this  settled  clas- 
sification and  nomenclature.     Without  any  good  reason,  and  without 
gaining  anything  in  precision  of  thought  or  of  definition,  the  authors  of 
the  code  have  abandoned  these  well-known  terms,  and  have  introduced 
the  two  classes  of  *'  voluntary"  and  **  involuntary,"  into  which,  they  de- 
clare, all  trusts  are  separated."    Some  of  these  definitions  are  so  very 
broad  that,  if  taken  literally,  they  would  greatly  enlarge  the  scope  of 
equity  jurisdiction  beyond  its  limits  as  hitherto  settled/" 

In  the  law  as  to  negotiable  instruments,  all  kinds  of  endorsements 
have  been  separated  into  the  two  general  classes  or  forms  of  endorse- 
ments **  in  blank/*  and  endorsements  **  in  full."  These  two  terms  have 
long  been  used  by  all  American  and  English  judges,  and  by  all  text 
vf  riters.  They  even  belong  to  the  legal  nomenclature  of  other  commer- 
cial nations,  and  are  used  wherever  commerce  and  mercantile  business  i.^i 
carried  on.  They  are  so  well  known,  that  they  are  not  confined  to  the 
nomenclature  of  the  legal  profession,  but  are  familiar  to  all  inteUigent 
business  men,  aiid  are  universally  used  in  the  eveiy-day  transactions  of 

»  Civil  Code,  §§  2215,  2216,  2217,  2219,  2224.  It  is  true  that  in  the  various  sections  of  the 
ppevioiia  title  on  trusts  of  real  property  (§5  847-871),  the  words  "exi^ress,"  "implied/  an  J 
*'  resuliin^^j"  axe  incidcntiUIy  used;  Dut  they  are  nowhere  defined,  nor  is  it  stateid  when  aa 
**  impUcd  "  or  a  "  resulting  "  trust  will  arise.  But  in  the  title,  concerning  tnista  in  ^ener:il, 
tlu'si'  familiar  terms  are  not  found.  Of  course,  the  positive  provisions  of  this  latter  title  con- 
trul  the  incidental  expressions  of  the  previous  title,  which  deals  only  with  one  species  of 
trustR. 

•^Fi^r  example:  "§2224— One  who  pains  a  thing  by  fraud,  accident,  mistake,  undue  ia- 
fiiienrc,  the  violation  of  a  trust,  or  other  wrongful  acty  is,  unless  he  has  some  other  and  better 
rio'ht  thereto,  an  involuntary  trustee  of  the  thin^  j;aincd,  for  the  benefit  of  the  person  wh-j 
would  otherwive  have  bad  it."  This  languaj^e  is  so  bi*oad  that,  if  interpreted  literally,  it  Jia- 
2.c,'(Ltivcly  conveits  every  one,  who  wrouj,'fully  converts  a  chattel,  or  a  sum  of  money,  »inJ 
C'xery  ono  who  wrongfully  takes  and  carries  away  a  chattel,  or  sum  of  money,  into  a  cnn- 
stnictive  trustee;  and  thusbringsevery  ordinary  wrongful  conversion  of  chattels  or  monev,.'«iJ 
every  ordinary  treapjws,  by  taking  and  carrying  away  chattels  or  money,  within  the  equitable 
jurisdiction  over  trusts  and  trustees.  I  do  not  sup^wse  thut  the  courts  will  adopt  the  literal 
intcr[)ret:ition,  which  would  give  such  an  enormous  extension  to  th?  jurisdiction  of  e<|uity. 
Iju':  this  provisioa  furnishes  a  striking  illustration  of  the  truth  that,  in  some  particular  teC' 
tioiiS  of  the  code,  the  courts  must,  of  necessity^  follow  the  general  principles  of  interpretiition, 
v.-hicli  I  shall  advocate;  my  contention  will  be,  that  they  should  foUow  the  same  general  prin- 
ciples throughout  the  entire  code. 


Tbue  Method  op  Interpreting  Crvii^  Code.  695 

life."  The  meaning  of  these  terms  has  been  settled  with  absolute  cer* 
taintj;  and  all  the  rules  of  the  law  connected  with  endorsements  have 
been  established  by  the  courts,  and  formulated  by  the  text  writers,  with 
reference  to  them.  Yet  the  authors  of  the  civil  code  have  rejected  these 
well-known  mercantile  terms,  and  have  introduced  the  new  and  inappro- 
priate names  ''general"  and  ''  special  "  to  designate  the  classes  of  en- 
dorsements.^^ Even  if  this  change  in  nomenclature  is  not  likely  to  pro- 
duce any  important  modifications  in  the  law,  there  must  be  more  or  less 
uncertainty  in  the  judicial  adaptation  of  settled  rules  to  these  new  terms. 
There  are  several  provisions  in  the  title  concerning  negotiable  paper,  the 
full  meaning,  scope,  and  effect  of  which  can  only  be  determined  by  a 
progressive  course  of  judicial  decision."  One  or  two  of  these  will  be 
mentioned  as  illustrations  of  another  peculiar  characteristic  of  the'  civil 
code  which,  perhaps  even  more  imperatively  than  the  one  now  under 
consideration,  demands  a  fixed,  uniform,  and  consistent  principle  of  in- 
terpretation applied  to  the  code  as  a  whole.  The  characteristic  alluded 
to  will  be  described  in  the  next  article. 

I  have  thus  given  some  striking  instances  of  the  uncertainty  wliich 
must  result  from  the  adoption  of  new  phraseology  in  the  place  of  that 
which  was  familiar  and  settled  in  its  meaning  and  effect.  These  few 
instances  must  suffice  for  the  purpose  of  illustration,  although  they  are 
far  from  exhaustive.  Departures  from  the  customary  and  settled  termi- 
nology and  phrases,  more  or  less  important,  occur  in  a  largo  number  of 
definitions  and  statements  of  doctrines.     They  consist  sometimes  in  a 

"  I  have  no  doubt  that  if  the  intelligent  merchants,  and  the  bank  cashiers  and  tellers,  of 
San  Francisco,  should  be  a^ked— What  are  "general,"  and  what  we  "special,"  endoi-se- 
ments  ? — few  of  them  would  understand  what  was  meant,  or  be  able  to  give  a  correct  answer. 
An  endorsement  "  in  blank  "  or  "  in  full,"  they  would  all  know. 

"  Civil  code,  §§  3111,  3112,  3113.  These  names  are  inappropriate.  The  term  "  special "  is 
'certainly  more  proper  to  designate  a  class  of  endor8em3nts  which  are  i>cculiar  Jind  uncouiuinu 
in  form, — such  as  those  often  called  "restrictive,"  (c.  ^.,  an  endorsement  "without  recour.io,"' 
or  for  collection,  and  the  like),— rather  than  a  class  which  are  in  most  common  and  every 
day  use. 

"  While  my  limits  not  permit  any  examination  of  these,  I  will  mention  one  of  them,  which 
Ls  somewhat  curious.  The  civil  code  defines  endorser  and  endorsement  as  follows:  "One 
who  writes  his  name  upon  a  negotiable  instrument,  otherwise  than  as  a  maker  or  acceptor, 
and  delivers  it  with  his  name  thereon  to  another  person,  is  calletl  an  endorser,  aud  his  iict  is 
called  an  endorsement."  It  will  be  noticed  that  this  dt-finitiondoea  not  refjuire  that  the  yrrit- 
inff  and  delivery  "  should  be  with  the  intent  th  reby  to  become  an  endorser,"  or  the  like. 
Taking  this  section  literally,  acceding  to  the  plain  meaning  of  its  language,  one  who  writej 
on  the  back  of  a  note  the  words,  "  I  hereby,  for  value  received,  g'larauty  the  pajTncnt  of  tLo 
within  note,"  and  signs  his  name  under  the  writing,  and  then  delivers  the  note,  is  an  enfloi-- 
ser,  and  his  name  is  an  endorssraent.  The  language  of  the  section  is  not,  and  cannot  b.^,  c:!!- 
fined  to  cases  where  a  person  simply  writes  his  name  and  nothing  more;  the  two  cxc  p*«.  I 
cases  show  this;  and  these  are  well  known  forms  of  endoi-sement,  which  consist  of  more  thuu 
the  name;  and  to  confine  the  language  in  this  manner  would  necessarily  restrict  tlie  oiiti-e 
section  to  the  single  form  of  endorsement  in  blank.  No  doubt  other  provisions  of  the  covlo 
define  the  liabilities  of  a  guarantor  as  being  quite  different  from  thr>se  of  an  ondor^er:  l^nt 
Btill  this  statutory  definition  of  endorser  and  endorsement  is  so  framed  that,  unless  the  courts 
disregard  its  positive  language,  and  interpolate  a  broad  exception  into  it,  it  makes  a  guarantor 
of  a  note  or  bdl  to  be  an  endorser,  and  the  signature  of  the  guarantor  to  bo  an  endorsement. 
Doubtless,  the  authors  of  the  code  intended  no  such  result,  but  it  comes  from  their  ne^'lecting 
the  familiar  and  certain  modes  of  stating  legal  rules,  and  adopting  a  phraseolot^y  hitlierbo* 
unused. 
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single  word,  sometimes  in  a  clause,  and  sometimes  in  an  entire  provision. 
They  must  produce,  in  a  greater  or  less  degree,  an  uncertainty  as  to  the 
real  intent  of  the  legislation,  and  must  require,  therefore,  the  aid  of  judi- 
cial interpretation  in  order  to  fix  their  true  meaning  and  effect.  Every 
intelligent  lawyer,  familiar  with  the  common  law  rules  as  embodied  in 
decisions  and  text-books,  will  readily  recognize  these  instances  in  his 
private  study  of  the  code. 

I  shall,  in  the  following  article,  briefly  describe  another  characteristic 
feature  of  the  code  which  requires  the  aid  of  judicial  interpretation  in 
every  important  part,  and  shall  then  be  in  a  position  to  discuss  the  prin- 
ciples of  interpretation  which  ought  to  be  followed  in  order  that  the 
benefits  of  codification  may  be  realized  by  the  citizens  of  Calif omia  from 
their  system  of  legislation. 

J.  N.  P. 

[to  BK  COimNUSDj. 
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CIRCUIT  COURT,  DISTRICT  OF  CALIFORNIA. 

SepUmber  8, 1884. 

City  and  County  op  San  Fbancisco  v.  John  W.  Mackey. 

Constitutional  Law— Double  Taxation. — The  constitution  of  California  does  not  au- 
thorize or  require,  but  forbids  a  double  taxation  of  property. 

Stock  and  Property  op  Corpoilvtions. — ^Taxm^^  all  the  p'-operty  of  corporations,  and, 
at  the  same  time,  taxing  the  stock  to  the  holder,  would  constitute  double  taxation. 

Property  of  Corporation  to  be  Taxed  to  the  Corporation.— The  constitution  and 
laws  of  California  require  all  the  property  of  the  corporation  to  be  tax^d  to  the  corfx^ration, 
and,  being  taxed  to  the  corporation,  a  further  tax  levied  against  the  stockholders,  on  the  value 
of  the  stock  held  by  them,  is  void. 

Lumping  Assessment. — Whether  an  assessment,  in  gross,  upon  stock  in  a  large  number 
of  corporations,  organized  for  a  gresA  variety  of  purposes,  and  upon  monies  and  solvent  cred- 
its, the  several  classes  of  property  so  assessed,  having  no  relation  to  each  other,  and  no  com- 
mon  element  of  value,  is  valia — query  ? 

David  McClure,  for  the  plaintiff. 
B.  C.  Whitman^  for  the  defendant. 

Sawyeb,  Cibouit  Judqe.  This  is  an  action  to  recover  city  and 
county,  and  state  taxes,  for  the  fiscal  year  1880-1,  together  with  five 
per  cent,  penalties,  and  interest  at  two  per  cent,  per  month,  amount- 
ing, in  the  aggregate,  to  nearly  five  hundred  thousand  dollars,  of 
which  aggregate  about  two  hundred  and  thirty-six  thousand  dollars 
is  the  amount  of  the  taxes  originally  levied. 

The  action. is  brought  under  the  statute  of  April  23,  1880,  pre- 
scribing a  form  of  complaint,  which  requires  the  complaint  to  **  de- 
Bcribe  the  property  as  assessed."  The  description  of  the  property 
in  the  complaint,  and  conseouently  "as  assessed,"  is  as  follows: 
"7,125  shares  stock,  Nevada  Bank;  3,200  shares  stock  Pacific  Mill 
and  Mining  Company  mining  stock;  250  shares  stock  Pacific  Wood, 
Lumber  and  Flume  Company;  1,000  shares  stock  Ban  Francisco 
Gas  Company;  47 J  shares  stock  Giant  Powder  Company;  3,000 
shares  stock  Virginia  and  Gold  Hill  Water  Company;  937  shares 
stock  Golden  Citv  Chemical  Works;  solvent  credits,  money;  solvent 
credits;  39,570  shares  of  California  Mining  Company  stock;  61,410 
shares  Consolidated  Virginia  Mining  Company;  16,386  shares  Ophir 
Mining  Company;  15,718  shares  Yellow  Jacket  Mining  Company; 
Union  Consolidated  and  Sierra  Nevada  Mining  Company  stock;  as- 
sessed at  the  valuation  of  $10,680,000. 

Defendant  demurs  on  the  ground,  among  others,  that  the  com- 
plaint does  not  state  facts  suflicient  to  constitute  a  cause  of  action. 
The  property  taxed  consists  of  stock  owned  by  defendant  in  various 
corporations,  organized  for  a  ^eat  variety  of  purposes;  and,  under 
the  first  groimd  of  demurrer,  it  is  claimed  that  the  stock',  as  such, 
is  not  taxable  to  the  defendant,  under  the  constitution  and  laws  of 
California,  and  that  the  tax  is,  therefore,  unauthorized  and  void. 
The  tax  is,  also,  claimed  to  be  void,  as  a  lumping  assessment.  The 
supreme  court  of  the  state,  in  liurke  v.  Badlam,  57  Cal.,  594,  held, 
that  the  constitution  of  the  state  does  noi  authorize  or  require,  but, 
on  the    contrary,  forbids  a  double  taxation  of  property;  that  it 
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would  be  double  taxation  to  tax  all  the  property  of  a  corporation, 
to  the  corporation,  and,  then,  assess  to  each  stockholder  the  shares 
of  stock  m  it  held  by  him.  This  decision  by  the  state  supreme 
court,  giving  a  construction  to  the  state  constitution,  is  controlling 
in  this  court. 

The  corporation  is  the  immediate,  primary  owner  of  all  the  prop- 
erty of  the  corporation — the  right  of  the  stockholders  in  it,  beiug 
ouly  derivitive  and  secondary.  The  constitution,  and  the  laws, 
require  all  property  to  be  assessed  and  taxed  to  the  owner;  and  the 
legal  presumption  is,  as  held  in  the  case  cited,  nothing  to  the  con- 
trary appearing,  that  all  property  of  a  corporation  has  been  assessed 
to  the  corporation — the  owner — and,  consequently,  that  all  the 
property  of  the  various  corporations  whose  stock  has  been  assessed 
to  defendant,  was  duly  assessed  to  the  corporations  issuing  it  for 
the  year  1880-1.  That  being  so,  the  assessment  of  the  stock  in 
question  to  defendant,  is,  as  to  the  amount  assessed,  a  second  or 
double  assessment  of  the  same  property,  and,  as  such,  void. 

This  is  the  logical,  legal  result  of  the  decision  of  the  supreme 
court  in  Burke  v.  Badlam,  if  I  correctly  apprehend  its  import, 
and  the  complaint  fails  to  show  a  cause  of  action,  on  that  ground. 
An  absolutely  void  tax,  certainly,  can  constitute  no  cause  of  action. 

I  am,  also,  inclined  to  think  the  tax  void,  as  an  assessment  in 
gross^ — a  lumping  assessment — upon  the  aggregate  of  a  great  many 
thousand  shares  of  stock  in  numerous  corporations,  organized  for  a 
great  variety  of  purposes,  having  no  relation  whatever  to  each 
other,  and  no  common  element  of  value,  such  as  banking,  min- 
ing, milling,  lumbering,  commercial,  gas  manufacturing,  pow- 
der making,  chemical  works,  &c.,  moneys,  solvent  credits,  <tc. 
One  would  suppose,  that  a  party  would  be  entitled  to  have  each 
class  of  property,  having  different  values,  assessed  by  itself,  so  that 
he  can  determine  whether  it  is  properly  assessed  or  not.  An  assess- 
ment in  gross  upon  a  great  variety  of  classes  of  property,  havpg  no 
relation  to  each  other,  and  no  common  element  of  value  like  those 
described  in  this  assessment,  affords  no  means  of  knowing,  whether 
any  particular  part  or  class  of  it  has  been  properly  assessed  or  Dot. 
It  gives  him  no  means  of  correcting  an  improper  assessment  before 
the  board  of  equalization,  or  otherwise  protecting  himself  from  extor- 
tion. The  authorities  on  this  point  have  not  been  cited  by  counsel, 
and  I  have  not  looked  them  up  myself;  and,  consequently,  I  shall 
not  now  decide  it.  While  I  do  not  find  it  necessary  to,  definitely, 
decide  the  point,  in  view  of  the  conclusion  reached  on  the  other 
branch  of  the  objection,  I  deem  it  a  proper  occasion  to  intimate  a 
very  decided  impression  against  the  validity  of  such  an  assessment 
The  demurrer  is  sustained.  The  plaintiff  desiring  leave  to  amend 
as  to  a  portion  of  the  tax,  leave  is  granted. 
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aUPREME   COURT  OF  NEVADA. 
Boyd  v.  Anderson. 

Filed  Augitst  26,  1884^ 

FrNDrNGS— New  Trial— Appeal — Statement  must  Contain  Findings.— The  sufficiency 
of  the  findings  of  the  trial  court  will  not  be  reviewed  on  an  appeal  from  an  order  denying  a 
new  trial  unless  the  same  are  embodied  in  the  statement,  notwithstanding  such  statement 
contains  a  recital  that  the  findings  are  refen.'ed  to  and  made  a  part  thereof,  and  the  transcript 
shows  that  they  were  referred  to  by  the  lower  court  on  the  hearing  of  the  motion. 

Appeal  from  a  judgment  of  the  second  judicial  district  court  for 
Douglas  county,  entered  in  favor  of  the  plaintiff  and  from  an  order 
denying  the  defendant  a  new  trial.  ,  The  opinion  states  the  facts. 

A.  C,  Ellis,  for  the  appellant. 
Robert  M,  Clark,  for  the  respondent. 

Leonard,  J.     Plaintiff  recovered  judgment  in  this  case. 

Defendant  moved  for  a  new  trial  on  the  grounds;  first,  insuffi- 
ciency  of  the  evidence  to  justify  or  support  the  findings  and  decision 
of  the  court,  and  that  such  decision  is  against  law;  second,  that  the 
decision  and  judgment  of  the  court  are  not  supported  by  the 
findings. 

The  findings  are  not  embodied  in  the  statement  on  motion  for  a 
new  trial. 

No  reference  to  any  findings  •of  fact  or  conclusions  of  law  is  made 
in  the  statement,  except  as  follows:  "  Upon  the  18th  day  of  Decem- 
ber, 1882,  the  court  found  and  filed  its  findings  of  fact  and  conclu- 
sions of  law  in  the  cause,  and  upon  that  day  the  judgment  was 
entered  in  said  cause.  The  said  findings  of  fact  and  conclusions  f  f 
law  are  hereby  referred  to  and  made  a  part  of  this  statement,  antl 
will  be  used  upon  the  hearing  of  the  motion  for  new  trial." 

ThQ  same  was  said  in  relation  to  certain  additional  findings  mado 
and  filed  pursuant  to  written  request  of  defendant. 

It  is  urged  by  counsel  for  respondent  that  this  court  cannot  con- 
sider the  findings,  since  they  are  not  embodied  in  the  statement  ou 
motion  for  new  trial. 

Such  has  been  our  decision  in  many  cases,  but  it  is  claimed  by 
counsel  for  defendant,  that  the  words  in  the  statement  before  quoted 
are  tantamount  to  an  insertion  of  the  findings  in  the  statement,  and 
that  since  the  transcript  shows  the  findings  were  read  and  referred 
to  by  the  lower  court  on  the  hearing,  this  court  not  only  can,  but 
should,  consider  the  findings  as  embodied  in  the  statement  ou 
motion  for  new  trial. 

There  is  no  statement  on  appeal;  the  findings  were  not  inserted 
in  the  statement  on  motion  for  a  new  trial,  except  as  before  shown, 
but  the  court  did  read  and  refer  to  them  on  the  hearing. 

Upon  this  state  of  facts,  can  this  court,  on  appeal  from  the  judg- 
ment and  the  order  overruling  the  motion  for  new  trial,  consider 
the  findings  ? 
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la  the  Imperial  M.  Co.  v.  Bars  tow,  5  Nev.,  254,  this  court  said- 
''The  statute  has  plainly  and  explicitly  declared  wl\at  an  appellant 
shall  furnish  this  court  to  entitle  him  to  a  hearing;  such  must  be 
])cfore  the  courfc.  An  appellant  is  by  no  means  precluded  from 
bringing  up  other  matter;  but  the  mode  of  so  doing  is  properly 
subject  to  statutory  regulation.  Whatever  does  not  come  up  in  the 
judgment  roll,  or  under  clerk's  certificate,  as  by  statute  provided, 
must  come  embodied  in  a  statement. 

Findings  are  no  portion  of  the  judgment  roll.  There  is  no  pro- 
vision for  their  introduction  into  the  transcript,  which  is  the  record 
for  the  consideration  of  this  court,  under  special  certificate;  there- 
fore, they  must  appear,  if  at  all,  bv  means  of  a  statement. 

In  Simpson  and  Hall  v.  Qgg,  lo  Nev.,  the  findings  were  not  em- 
bodied in  the  statement,  but  they  were  referred  to  by  the  court  in 
'  deciding  the  motion  for  new  trial,  although  in  that  case,  if  we  re- 
member correctly,  there  was  no  special  reference  in  the  statement 
to  the  findings,  or  any  notice  that  they  were  made  a  part  of  the 
statement  and  would  be  used  upon  the  hearing. 

In  Simpson's  case  we  said:  ''Since  the  findings  were  not  em- 
bodied in  the  statement,  it  is  questionable,  at  least,  whether  the 
judge  below  had  the  right  to  refer  to  them  in  deciding  the  motion, 
or  whether  we  can  consider  them  on  this  appeal,  sdthough  they 
were  referred  to  by  him." 

We  did  not,  however,  decide  the  question,  since  it  was  unneces- 
sary in  that  case  to  do  so. 

The  statute  provides  that,  on  the  argument  of  a  motion  for  a  new 
trial,  reference  may  be  made  not  only  to  the  settled  statement  of 
affidavits,  but  also  to  ''the  pleadings,  depositions  and  documentary 
evidence  on  file,  testimony  taken  and  written  out  by  a  shorthand 
reporter  authorized  by  the  court  to  take  the  same,  and  the  minutes 
of  the  court.''  It  also  provides  that  "  the  affidavits,  counter  affida- 
vits, or  the  statement  thus  used,  in  connection  with  such  pleadings, 
documentary  evidence  on  file,  testimony  taken  by  a  reporter,  and 
minutes  of  the  court,  as  are  read  or  referred  to  on  the  hearing, 
shall  constitute,  without  further  statement,  the  papers  to  be  used  on 
appeal  from  the  order  granting  or  refusing  a  new  trial.  To  identify 
the  affidavits,  it  shall  be  sufficient  for  the  judge  or  clerk  to  indorse 
them,  at  the  time,  as,  having  been  read  or  referred  to  on  the  hear- 
ing. To  identify  any  deposition,  documentary  evidence  on  file,  tes- 
timony taken  by  a  reporter,  or  minutes  of  the  court,  read  or  re- 
ferred to  at  the  nearing,  it  shall  be  sufficient  that  the  judge  desig- 
nate them  as  having  been  read  or  referred  to  in  his  certificate  to  be 
for  that  purpose  by  him  made  known." 

In  the  statutory  sense,  the  findings  of  fact  and  conclusions  of  law 
required  to  be  found  and  filed  by  the  court,  are  neither  "  pleadings, 
depositions,  documentary  evidence  on  file,  testimony  taken  by  a 
reporter,  minutes  of  the  court,"  nor  '  'affidavits,"  which  are  the  only 
papers  the  court  below  is  permitted  to  refer  to  outside  of  a  state- 
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ment,  and  the  only  ones,  besides  the  statement,  that  this  court  can 
use  on  appeal  from  the  order  granting  or  refusing  a  new  trial. 

We  cannot  consider  a  paper,  not  embodied  in  the  statement,  sim- 
ply because  we  find,  on  a  fugitive  paper  in  the  transcript,  a  certi- 
ficate of  the  lower  court  that  it  was  read  and  referred  to  on  the 
hearing. 

In  addition  to  the  statement,  we  can  consider  just  what  the  statute 
permits,  and  nothing  else,  notwithstanding  the  lower  court  referred 
to  other  papers  on  the  hearing. 

The  findings  in  this  case  were  not  made  a  part  of  the  statement. 
Appellant  said  he  referred  to  them,  and  made  them  a  part  of  the 
statement,  and  he  gave  the  court  and  opposing  party  notice  that 
they  would  be  used  on  the  hearing. 

Counsel  for  appellant  insists  that  by  so  doing  "the  findings  be- 
came as  much  a  part  of  the  statement  as  a  mortgage  would  be  a  part 
of  a  complaint  in  a  foreclosure  suit,  where  the  mortgage  is  referred 
to,  and  made  a  part  of  the  complaint,  and  attached  thereto  as  an 
exhibit." 

We  might  admit  that  the  law  would  have  been  satisfied  if  appel- 
lant had,  in  the  body  of  the  statement,  referred  to  the  findings, 
made  them  a  part  of  the  statement,  and  attached  them  thereto  as  an 
exhibit. 

But  neither  that  nor  the  substance  of  it  was  done. 

By  an  exs^mination  of  the  statement  no  knowledge  of  the  findings 
could  be  gathered.  The  court  and  counsel  had  to  go  to  the  clerk's 
office  if  they  wished  to  know  what  they  contained. 

Can  it  be  said  that  a  mortgage  would  be  made  a  part  of  the  com- 
plaint, in  a  foreclosure  suit,  without  attaching  it  as  an  exhibit,  or 
embodying  it  therein,  by  the  simple  statement  that  it  was  referred 
to  and  made  a  part  thereof  ? 

Counsel  for  appellant  says  it  will  operate  as  a  great  hardship  in 
this  case  to  hold  that  the  findings  must  be  embodied  in  the  state- 
ment, instead  of  upholding  the  course  pursued,  which  he  claims  is 
the  universal  practice.  Our  answer  is,  that  the  statute  is  plain,  and 
we  must  follow  it.  Besides,  if  the  practice  pursued  in  this  case  is 
followed  to  any  extent,  it  is  opposed  to  the  well-settled  law,  as  estab- 
lished by  numerous  decisions  of  this  court. 

The  judgment  and  order  appealed  from  are  affirmed. 
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SUPREME  COURT  OF  OREGON. 

COOLIDGE  ET  AL.  V.  FOBWARD  ET  AL. 

Filed  1884 

Action  to  Determine  Adveese  Claim— Complaint— Possession.— The  complaant  in  an 
action  brouorht  under  section  500,  of  the  code  of  civil  procedure,  for  the  purpose  of  determin- 
ing an  adverse  claim,  estate  or  interest  in  land,  must  allege  poaseesion  by  the  plaintiff,  either 
by  himself  or  by  his  tenants. 

Injoinino  Sheriff's  Sale— Disputed  Title— Prior  Legal  Action.— In  the  absence  of 
statutory  enactment,  a  sheriff's  sale  of  real  property,  under  an  execution  issued  on  a  judg- 
ment against  the  plaintiff 's  grantor,  will  not  be  injomed  at  the  instance  of  on  alleged  prior 
purr  baser,  when  tne  plaintiff's  title  to  the  property  is  bona  fide  disputed,  and  has  never  been 
settled  in  a  court  of  law,  unless  the  complaint  shows  some  ground  of  equity  jurisdiction,  such 
as  fraud. 

Appeal  from  a  judgment  of  the  circuit  court  for  Marion  counfy, 
entered  in  favor  of  the  plaintiffs.     The  opinion  states  the  facts. 

N.  B.  Knight  and  John  Kelsay^  for  the  appellants. 
Bonliam  &  Ramsay^  and  TUmon  Ford,  for  the  respondents. 

By  the  Court,  Watson,  G.  J.  This  was  a  suit  to  enjoin  a  sheriff's 
sale  of  real  property,  situated  in  Marion  county,  and  alleged  to  bo- 
long  to  the  respondents,  upon  an  execution  against  the  property  of 
a  third  i^arty,  named  Jennings  Smith,  issued  upon  a  judgment  re- 
covered against  Smith  by  the  appellant,  Heneky,  in  the  circuit 
court  for  said  county.  The  grounds  upon  which  the  relief  by  in- 
juDction  is  claimed,  are  that  the  sale,  if  permitted,  will  cloud  the 
title  of  the  respondents  to  the  property,  and  produce  irreparable 
injury.  The  complaint  states  title  m  Smith  on  October  12,  1881,  a 
conveyance  on  that  day  by  him  and  wife  to  the  respondents  for  the 
consideration  of  twelve  thousand  dollars,  by  them  paid  to 
said  Smith;  and  they  "have  ever  since  been,  and  now  are,  the 
owners  in  fee  of  said  premises;  and  said  deed  was  duly  recorded  in 
records  of  deeds  of  said  county,  on  the  fourteenth  day  of  October, 
1881."  It  also  states  the  recovery  of  Heneky's  judgment  against 
Smith  for  the  sum  of  four  thousand  dollars  damages,  and  costs,  in 
the  additional  sum  of  two  hundred  and  fourteen  dollars  and  five 
cents,  in  said  circuit  court,  on  March  1,"  1882,  **in  action  then 
pending  in  said  court;"  the  issuance  of  the  execution  thereon  to  iho 
appellant.  Forward,  sheriff  of  said  county,  its  levy  upon  said  prop- 
erty, and  the  advertisement  thereof  for  sale;  and  that  said  sheriii 
threatens  to,  and  unless  restrained,  will  proceed  to  sell  said  prop- 
erty  according  to  such  advertisement  The  case  comes  here  on  ap- 
peal from  the  judgment  of  the  circuit  court,  entered  upon  its  deci- 
sion overruling  a  general  demurrer,  filed  by  the  appellants  to  the 
complaint. 

Mo  possession  of  the  property  by  the  respondents,  either  by 
"themselves  or  by  their  tenant,"  is  alleged  in  the*  complaint. 
This  omission  is  fatal  to  the  suit,  being  considered  as  having  been 
brought  for  the  purpose  of  determining  an  "adverse  claim,  estate 
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or  interest,"  under  section  500  of  the  code  of  civil  procedure.  The 
language  of  this  section  imports  that  actual  possession  was  intended, 
and  such  has  been  the  uniform  construction  placed  upon  similar 

Srovisions  to  be  found  in  the  codes  of  many  of  the  other  states : 
lico  V.  Spence,  21  Cal.,  504;  Collins  v.  Collins,  19  Ohio  St.,  468; 
Curtis  V.  Sutter,  15  Cal.,  259;  Walls  v.  Grosvenor,  31  Wis.,  681; 
Stark  V.  Starr,  6  Wall.,  40 J;  Teal  v.  Collins,  9  Or.,  89. 

But  the  adoption  of  such  statutory  provisions  as  section  500  has 
never  been  supposed  to  have  any  effect  upon  the  chancery  jurisdic- 
tion as  to  cases  not  within  the  scope  of  their  operation.  Their  pur- 
Eose  is  to  enlarge,  not  to  impair  the  ordinarj^  jurisdiction.  We 
ave  therefore  to  determine  whether  the  suit  is  sustainable  upon 
common  law  principles,  in  view  of  the  facts  alleged  in  the  complaint. 
We  shall  assume  that  constructive  possession,  which  is  all  the  com- 
plaint shows  in  this  case,  is  sufficient,  so  far  as  possession  is  con- 
cerned, to  enable  a  plaintiff  to  maintain  such  a  suit  at  common  law, 
and  independently  of  any  positive  legislation.  For  although  he 
may  not  have  actual  possession,  if  the  defendant  has  not,  nor  has 
interfered  in  any  manner  with  the  possession,  how  could  the  plaintiff 

5)rocure  the  trial  of  his  title  in  a  court  of  law?:  Mitchell  and  wife  v. 
3tter  €t  al,y  22  Ark.,  178;  Apperson  and  Co.  v.  Ford,  et  a/.,  23  ic/., 
746,  per  Fairchild,  J.  In  the  case  before  us,  the  respondents  rely 
upon  title  alone  as  giving  them  the  right  to  the  aid  of  equity  to  pre- 
vent a  cloud  being  cast. 

If  they  establish  their  title  and  satisfy  the  court  that  the  pro- 
ceeding they  seek  to  have  enjoined  will,  if  permitted  to  go  on,  result 
in  a  cloud  upon  that  title,  the  case  presented  in  the  complaint  will 
be  made  out. 

The  complaint  shows  upon  its  face  that  their  title  is  disputed  by 
the  appellants,  for  the  latter  have  levied  upon  and  threaten  to  sell 
the  property  as  the  property  of  Jennings  Smith,  the  judgment 
debtor,  under  execution  issued  upon  the  judgment  against  him. 
There  is  no  allegation  that  the  appellants  are  acting  in  bad  faith,  or. 
without  reasonable  grounds  in  attempting  to  satisfy  the  Heneky 
judgment  by  an  execution  sale  of  the  property  as  still  belonging  to 
the  judgment  debtor;  and  only  the  ordinary  case  is  presented  of  a 
judgment  creditor  affirming  that  a  conveyance  by  his  debtor,  prior 
to  the  rendition  of  his  judgment,  was  fraudulent,  and  seeking  to 
obtain  satisfaction  of  his  debt  out  of  such  property  through  regular 
le^al  process.  Will  equity  interfere  in  such  a  case  ?  Mr.  High,  in 
his  valuable  work  on  injunctions,  lays  down  the  broad  doctrine  that 
"a  sale  of  lands  under  execution  which  would  confer  no  title  upon 
the  purchaser,  and  whose  only  effect  would  be  to  cloud  the  title  of 
others^  will  be  enjoined,  and  cites  many  authorities  as  sustaining  the 
proposition:  1  High  on  Injunctions,  372.  It  would  seem  to  result 
as  a  logical  conclusion  from  the  admission  of  the  jurisdiction,  to 
enjoin  in  such  cases,  that  equity  must  have  the  power  to  enquire 
into  and  determine  the  facts  constituting  the  foundation  of 
such  jurisdiction,  t.  e.,  whether  the  impending  sale  against  which 
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the  iDJundtion  is  asked  would  or  would  not  confer  any  title  on  the 
purchaser  if  permitted  to  take  place. 

That  equity  would  grant  the  relief  upon  an  admitted  state  of  facts 
of  this  nature,  cannot  be  doubted.  For  it  would  be  clearly  unjusti- 
fiable and  against  conscience  to  thus  acquire  the  means  of  annoy- 
ance and  injury  to  another  without  any  possibility  of  legitimate 
benefit  to  one's  self.  It  would  amount  to  fraud:  1  Story's  Eq.  Jur., 
700.  But  will  equity  assume  to  try  the  question  of  title  in  such 
cases  when  fairly  disputed  ?  Not  one  of  the  cases  cited  by  Mr. 
High,  which  we  have  oeen  able  to  examine,  supports  the  affirmative 
of  this  question,  except  where  the  equity  jurisdiction  has  been  aided 
by  statutory  provisions  similar  to  our  own. 

It  must  be  admitted,  however,  that  the  reference  to  these  authori- 
ties indicates  no  such  distinction  between  them.  If  the  two  leading 
cases  included  in  the  reference,  Petit  v.  Shepherd,  5  Paige,  493, 
and  Pixley  v.  Huggins,  15  Cal.,  127 — both  of  which  appear  to  have 
been  decided  without  reference  to  particular  statutes — are  closely 
examined,  it  will  be  seen  that  both  were  tried  on  their  merits,  as 
cases  properly  in  equity,  without  objection  to  any  party  entitled  to 
a  trial  at  law,  and  that  in  the  former  the  objection  to  the  jurisdic- 
tion, raised  for  the  first  time  at  the  final  hearing,  was  overruled  dis- 
tinctly on  the  ground  that  it  came  too  late,  in  the  progress  of  the 
case,  while  in  the  latter  the  point  never  was  raised  or  considered  at 
all.  And  as  the  execution  creditor  may  himself  bring  a  suit  in 
,  equity,  in  the  first  instance  to  determine  the  title  of  a  supposed 
fraudulent  grantee  of  his  debtor,  there  would  seem  to  be  no  incon- 
sistency in  nis  submitting  to  the  equity  jurisdiction  in  a  suit  brought 
against  him  to  enjoin  the  sale  of  property  upon  his  execution,  and 
presenting  his  case  there  for  a  final  determination  upon  the  merits. 
And  should  he  see  fit  to  adopt  this  course,  there  can  be  no  reason 
whv  he  should  not  be  held  bound  by  his  election. 

But  such  is  not  the  case  here.  The  appellants  have  not  submit- 
ted to  the  equity  jurisdiction  nor  waived  their  right  to  a  trial  at 
law.  In  Abbott  V.  Allen,  2  Johns.  Ch.,  619,  Chancellor  Kent  re- 
fused relief  by  injunction  to  a  purchaser  of  lands  in  undisputed  pos- 
session, sought  on  the  ground  of  defect  of  title,  against  the  payment 
of  a  bond  given  for  the  unpaid  purchase  money,  or  proceedings  on 
a  mortgage  given  to  secure  the  same,  there  being  no  allegation  of 
fraud  in  the  sale  nor  any  eviction.  In  the  course  of  his  opinion  in 
the  case,  the  following  views' are  expressed:  "The  only  possible 
argument  against  the  iujunction  is  tliat  as  the  plaintiff  has  cove- 
nants to  secure  his  title,  the  interference  of  this  court  is  necessary  to 
prevent  circuity  of  action,  ar:d  that  the  plaintiff  ought  not  to  be 
compelled  to  pay  the  purchase  money  when  by  a  suit  on  his  cove- 
nants he  might  almost  concurrently  recover  it  back  again.  This 
argument  would  apply  to  every  case  of  mutual  and  independent  cov- 
enants, and  would  prove  too  much;  but  the  proper  answer  here  is 
that  to  sustain  the  injunction  would  be  assuming  the  fact  of  a  failure 
of  title  before  eviction  on  trial  at  law,  and  which  this  court,  as 
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not  possessing  any  direct  jurisdiction  over  legal  titles,  is  not 
bound  or  authorized  to  assume.  This  court  may,  p'^rhaps,  try  title 
to  land  when  it  arises  incidentally;  but  it  is  underetood  not  to  be 
\iithin  its  province  when  the  case  depends  on  a  single  legal  title  and 
is  brought  up  directly  by  the  bill.  The  power  is  only  to  be  exer- 
cised in  difficult  and  complicated  cases,  affording  peculiar  grounds 
for  equitable  interference." 

In  Tucker  v.  Kensington,  47  N.  H.,  267,  the  court  enjoined  the 
sale  of  a  debtor's  exempt  homestead,  on  the  ground  that  if  suf- 
fered to  take  place  it  would  give  the  purchaser  an  apparent  title  or 
claim  upon  the  property  injurious  to  the  true  owner,  and  which,  at 
the  same  time,  it  would  be  against  conscience  for  the  purchager  to 
bold.  In  further  illustration  of  their  views  upon  the  subject,  the 
court  say:  **  In  many  cases  equity  would  decline  to  interfere,  but 
leave  the  parties  to  their  remedies  at  law.  This  would  ordinarily 
be  the  case  where  the  creditor  has  levied  his  execution  upon  land  of 
his  debtor  which  had  been  previously  conveyed  bv  him,  but  which 
the  creditor  proposed  to  impeach  as  fraudulent.  If  there  the  cred- 
itor acted  in  good  faith,  having  reason  to  believe  that  the  previous 
conveyance  was  fraudulent  and  void,  he  could  not  be  regarded  as 
holding  the  title  thus  acquired  by  the  levy  against  equity  and  good 
conscience,  and  the  court  would  not  probably  take  jurisdiction  and 
undertake  to  administer  this  summary  remedy,  but  leave  it  to  bo 
settled  at  law.  If,  however,  it  is  apparent  that  the  charge  of  fraud 
is  merely  colorable  and  groundless  and  not  in  good  faith,  a  court  of 
equity  might,  in  its  discretion,  interfere  and  remove  a  title  of  that 
character.'  In  Wincho's  Appeal,  61  Pa.  St.,  424,  it  was  held  that 
equity  would  not  interfere  by  injunction  in  ordinary  cases  to  re- 
strain a  judgment  creditor  from  selling  on  execution  whatever  inter- 
est his  debtor  might  have  in  real  property  claimed  by  a  third  party 
To  the  same  effect  is  Sutherland  v.  Harper,  83  N.  C,  200. 

Speaking  of  this  class  of, cases,  Mr.  Bump  says:  '*In  general, 
however,  relief  may  be  had  at  law  as  well  as  in  eciuity,  and  the 
determination  of  the  question  of  fraud  cannot  be  withdrawn  from 
the  forum  which  the  creditor  selects  " :  Bump  on  Fraudulent  Con- 
veyances, 618. 

It  is  apparent  that  the  case  at  bar  depends  as  completely  on  a 
simple  legal  title  brought  up  directly  by  the  bill  as  that  of  Abbott 
V.  Allen,  2  Johns.  Ch.,  519,  before  alluded  to.  The  rule  of  non- 
interference *by  courts  of  equity  in  such  cases  seems  very  well  set- 
tled upon  the  authorities.  And  the  reason  for  this  is  plain.  The 
determination  of  legal  titles  never  pertained  to  the  chancery  juris- 
diction at  common  &w.  It  is  only  where  the  jurisdiction  has  been 
aided  by  positive  statutory  enactment  that  courts  of  equity  enter- 
tain suits  involving  ordinary  legal  questions  of  disputed  title,  but 
have  not  been  previously  settled  by  a  trial  at  law.  It  is  not  diffi- 
cult to  see  the  entire  jurisdiction  over  the  settlement  of  controver- 
sies about  legal  title  might,  in  this  indirect  manner,  be  transferred 
from  the  proper  legal  forum  to  the  courts  of  equity,  if  every  claim- 
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ant  of  the  legal  title  might  summon  every  rival  claimant  before  the 
hitter  tribunals  and  have  his  title  adjudicated  upon  under  the  pre- 
text of  removhig  a  cloud  from  his  own.  At  common  law,  then,  a 
party  cannot,  by  simply  alleging  title  in  himself,  compel  a  hostile 
claimant  to  litigate  the  issue  between  them  as  to  title  in  a  court  of 
equity.  He  must  show  some  other  ground  of  equity  jurisdiction — 
something  in  the  acquirement  or  retention  and  use  of  the  rival 
claim  which  renders  it  contrary  to  equity  and  good  conscience  to 
longer  hold  or  assert  it.  But  where  the  question  is  simply,  which 
of  the  contesting  parties  has  the  superior  legal  title,  equity  will  not 
interfere.  And  such  in  fact  is  the  question  which  this  case  presents. 
Either  the  respondents  obtained  the  title  through  their  conveyance 
from  Smith  oi  October  12,  1881,  or  the  appellants  now  have  it 
levied  upon  under  the  execution  issued  upon  Heneky's  judgment 
against  Smith.  Where  is  the  title?  is  the  controlling  inquiry,  for 
its  determination  alone  will  demonstrate  whether  or  not  any  cloud 
exists,  as  respondents  allege,  when  the  purchaser  at  the  sheriff 's 
Bale,  if  ojie  shall  occur,  shall  have  retained  the  title  or  claim  so 
acquired  so  long  or  make  such  use  of  it  as  to  embarrass  or  injure 
the  respondents  in  respect  to  their  ownership  of  the  property  in 
litigation,  without  affording  them  any  opportunity  to  test  the  va- 
lidity of  his  claims  in  proceedings  at  law,  then  no  doubt  they  may 
successfully  invoke  the  aid  of  the  courts  of  equity  to  adjudicate 
upon  such  claims  as  a  cloud  upon  their  title,  even  their  common  law 
jurisdiction.  But  to  obtain  relief  under  any  other  conditions,  they 
must  bring  themselves  within  the  operation  of  the  statute.  That 
the  sheriff's  deed  upon  such  sale  would  constitute  a  cloud  upon  the 
title  of  the  respondents,  if  the  title  should  prove  to  be  in  them,  we 
can  hardly  doubt. 

This  is  the  doctrine  of  Pixley  v.  Huggins,  15  Cal.,  127,  which  not 
only  appears  to  be  entirely  sound,  but  to  be  very  generally  recog- 
nized as  correct.  In  Moore  v.  Cord,  14  Wis.,  231,  however,  a  some- 
what different  view  seems  to  have  prevailed.  It  is  there  supposed 
that  the  whole  record  must  be  looked  at  together  and  the  deed  of  a 
prior  purchaser,  regular  upon  its  face,  and  duly  recorded,  would 
render  the  invalidity  of  a  subsequent  deed  apparent  and  prevent  its 
being  considered  as  a  cloud  on  the  title  of  a  prior  purchaser.  But 
the  record  in  such  a  case  only  shows  a  prima  facie  title  in  the  prior 
purchaser.  It  would  not  be  conclusive  in  his  favor.  .  Facts  dehor 
the  record,  but  still  capable  of  proof,  might  exist,  which  would  show 
the  first  conveyance  void  and  the  subsequent  one  valid.  This  is  not 
like  the  conveyance  or  other  instrument  void  on  its  face  and  which 
no  quantity  or  character  of  external  proof  could  render  valid  and 
effectual. 

The  case  at  bar  serves  well  to  illustiate  this  distinction.  If  the 
conveyance  from  Smith  and  wife  to  the  respondents  was  fraudulent 
as  to  the  Heneky  judgment,  a  purchaser  at  a  sheriff's  sale  thereunder 
v/ould  obtain  the  full  legal  title.  The  record  of  his  sheriff's  deeJ 
would  be  notice  of  his  title  from  the  time  of  the  levy  of  th.e  execu- 
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tion  upon  the  property  purchased  at  the  sale.  What  prudent  man 
would  purchase  the  property  from  the  respondents  at  its  full  value 
under  such  circumstances  ?  How  could  they  themselves  ever  feel 
secure  in  holding  or  disposing  of  the  property  with  such  a  cloud 
hanging  over  it  ?  But  we  think  the  rule  laid  down  in  Pixley  v.  Hug- 
gins,  that  every  deed  from  the  same  source,  and  regular  upon  the 
face  of  the  proceedings  from  which  it  springs,  should  be  deemed  a 
cloud  on  the  title  of  the  true  owner,  is  the  correct  one  on  principle, 
and  that  it  is  fairly  sustained  by  the  weight  of  judicial  authority. 

But,  for  reasons  already  giveu,  the  decree  of  the  circuit  court  must 
be  reversed  and  the  suit  dismissed,  and  it  is  so  ordered. 


f'BUTCH  17.  BUNKELL. 

Filed,  1884^ 

Opinion  Bendered  without  Jurisdiction — Precedent.— An  opinion  of  the  supreme 
court,  rendered  in  a  case  in  which  it  had  no  jurisdiction,  cannot  be  r^arded  as  a  precedent. 

rowEE  of  Guardian  to  Borrow  Money  and  Mortgage  Ward*8  Estate.— SuWi vision  6, 
section  8G9,  of  the  general  laws  of  Oregon  (1874,  page  283),  providing  that  the  county  court,  as  a 
court  c-f  probate,  has  power  "to  order  the  renting,  sale  or  other  disposal  of  the  real  and  per- 
sonal property  of  minors,"  confers  no  authority  on  a  guardian  to  mortgage  such  proi)erty.  A 
promi:5sory  note,  given  for  money  borrowed  by  a  ^ardian  to  improve  the  ward's  estate,  and 
a  mortgage  thereon  securing  the  same,  are  both  void. 

Appeal  from  a  judgment  of  the  circuit  court  for  Multnomah  coun- 
ty^ entered  in  favor  of  the  plaintiff.     The  opinion  states  the  facts. 

E.  TV.  Bingham  and  A.  C,  Gibbs,  for  the  appellants. 
Horthrop  &  Gilbert^  for  the  respondent. 

By  the  Court,  Waldo,  J.  This  is  a  suit  to  forelose  a  mort- 
gage of  the  north  half  of  block  eight  in  the  city  of  Portland.  The 
property  belonged  to  minors,  and  was  mortgaged  by  their  guardian, 
acting  under  the  order  of  the  county  court  of  Multnomah  county, 
to  secure  the  payment  of  a  promissory  note  for  twelve  thousand 
dollars,  dated  December  1,  1873.  Said  note  was  signed  *'D.  D. 
Bunnell,  guardian  of  Mezaldus  Scott,  Fred  Scott,  Malvern  Scott, 
Oceana  Scott  and  Bobert  Scott,  minors  and  wards  of  said  guardian.'' 

This  same  mortgage  was  before  this  court  in  Trutch  v.  Bunnell,  5  Or. , 
604.  It  is  now  conceded  that  there  was  no  adjudication  in  that  case, 
because  of  jurisdictional  defects  in  the  proceedings.  This  suit  was, 
therefore,  brought  to  foreclose  the  same  mortgage.  In  order  to 
maintain  the  suit  it  is  necessary  for  counsel  for  respondent  to  con- 
cede that  the  former  proceedings  were  coram  non  judice.  Yet  they 
rely  on  the  opinion  delivered  in  that  case  as  a  judicial  exposition  of 
the  law  by  this  court,  and  as  a  precedent  to  be  followed  in  the  decis- 
ion now  to  be  made.  Counsel  say  in  their  brief:  ''The  force  of 
that  decision  (Trutch  v.  Bunnell),  is  not  broken  by  the  fact  that  the 
parties  to  the  present  suit  have  admitted  that  in  the  former  suit  the 
court  had  no  jurisdiction  of  the  parties  defendant.  It  remains  the 
decision  of  tne  supreme  court.  It  has  not  been  set  aside  or  ad- 
judged illegal  or  void.    It  is  a  precedent  just  as  binding  and  enti- 
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tied  to  the  same  respect  as  any  other  decision  of  this  court."  Coun- 
sel for  the  appellants  were  unable  to  see  how  a  decree  so-called 
should  be  voia  as  a  decree,  and  yet  conclusive  on  the  matter  at- 
tempted to  be  adjudicated,  as  a  precedent.  It  certainly  seems  clear 
that  as  now  presented  the  opinion  can  not  be  regarded  in  any  other 
li^ht  than  as  an  extra  jifdicial  opinion.  There  can  be  no  precedent 
without  a  decision;  and  according  to  the  principles  of  the  common 
law,  an  opinion  on  a  matter  not  in  judgment  before  the  court  is  not 
a  decision:  Curtis,  J.,  Carroll  v.  Carroll,  16  How.,  287.     Judicial 

gawer  is  vested  in  courts,  not  in  the  officers  thereof:  Judge  O.  O. 
ratt's  opinion  on  the  Location  Law,  app.  to  Council  Journal,  3d  Ses- 
sion, Oregon  territory,  12Ind.,  533. 

In  Brumley  v.  The  State,  20  Ark.,  78,  it  is  said:  "  In  the  case  at 
bar  the  judge  under  the  circumstances  was  clothed  with  no  judicial 
authority  to  sit  in  judgment  upon  the  rights  of  appellant — there  was 
no  court,  and,  consequently,  no  judgment."  Where  the  court  has 
no  right  to  decide  at  all,  for  want  of  jurisdiction,  there  is  no  judg- 
ment: Marshall  in  argument,  Pickett  v.  Morris,  2  W.  Va. ,  271.  "  If 
coram  non  judice,  the  sentence  is  as  if  not  pronounced:"  Marshall, 
C.  J.,  Rose  v.  Himley,  4  Cr.,  278. 

Whatever,  says  Hobart,  a  jury  * '  do  try  besides  the  issues,  is  per 
nonjuratos,  as  a  case  judged  by  the  court  that  hath  no  jurisdiction 
of  the  cause;  coram  7ioii  judicey  and  utterly  void:"  Hob.,  53. 
*' Where  there  is  no  jurisdiction  at  all  there  is  no  judge,  the  pro- 
ceeding is  as  nothing:"  Perkins  v.  Proctor,  2  Wells.,  386. 

It  follows  that  a  court  without  jurisdiction  cannot  render  a  decis- 
ion, and  consequently,  cannot  make  a  precedent.  We  must  decide 
the  question  before  us  as  one  which  has  received  no  judicial  exposi- 
tion in  this  state.  We  have  no  right  to  follow  the  extra  judicial 
construction  in  5  Or.,  504,  against  our  own  convictions.  To  do  so 
would  be  plainly  to  deprive  the  appellants  of  their  property  con- 
trary to  the  law  of  the  land. 

The  authority  of  the  guardian  to  execute  the  note  and  mortgage 
was  founded  on  an  order  of  the  county  court  of  Multnomah  county. 
The  power  of  the  court  to  make  such  order  is  supposed  to  have  been 
conferred  by  subdivision  6,  of  section  869,  general  laws  of  Oregon, 
1874,  page  ^83,  which  provides  that  the  county  court,  as  a  court  of 
probate,  has  power  **  to  order  the  renting,  sale  or  other  disposal  of 
the  real  and  personal  property  of  minors."  Let  it  be  conceded  that, 
without  further  legislation,  plenary  power  is  conferred  on  the  county 
court  by  this  subdivision  to  order  the  sale,  or  other  disposal,  of  the 
real  or  personal  property  of  minors.  The  position  counsel  for  res- 
pondent then  take  is,  that  the  powers  conferred  are  broad  enough  to 
authorize  the  court  to  order  the  execution  of  a  mortgage  to  secure 
money  borrowed  by  the  guardian  of  minors,  and  invested  in  build- 
ings to  rent,  erected  on  their  real  estate.  That  is  the  proposition  of 
counsel,  as  stated  to  meet  the  facts  in  this  case. 

It  is  unnecessary  to  enter  in  the  case  bevond  this  proposition,  for 
the  case  is  met  at  the  outset  with  a  fatal  objection.    The  power, 
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generally,  to  sell  or  dispose  of  the  real  and  personal  property  of 
minors,  whether  conferred  by  a  testator  by  will,  or  npon  a  court  by 
a  public  statute,  confers  no  power  to  mortgage.  The  weight  of 
modern  authorily  for  this  position  is  decisive.  The  construction 
put  on  language  like  this,  in  a  private  instrument,  cannot  be  more 
stringent  tnan  that  put  on  a  statute  in  derogation  of  the  common 
law,  giving  power  to  divest  infants  of  their  inheritance.  The  power 
to  mortfi'age  must  be  plainly  and  unequivocally  conferred,  if  not 
conferred  In  speoial  words,  ft  must  be  necessariUy  implied  in  pow- 
ers  actually  conferred. 

Now,  it  is  a  fundamental  principle  in  the  law  of  powers,  that  the 
donor  of  the  power  can  exercise  it  only  to  the  extent  actually  con- 
ferred, and  as  conferred.  Thus,  in  Hoyt  v.  Jacques,  129  Mass., 
287,  it  was  held  that  a  power  in  a  will  to  sell  real  estate,  if  necessary 
for  the  maintenance  of  the  devisee,  did  not  authorize  the  devisee  to 
mortgage  the  estate  for  his  maintenance.  The  same  principle  was 
laid  down  in  very  strong  terms  in  Ferry  v.  Laiblo,  31  ]N.  J.  Eq.,  566. 
In  a  note  to  the  case,  Page  v.  Cooper,  16  Beav.,  896,  is  cited,  where 
it  was  held  that  a  power  to  sell  and  dispose  of  real  estate,  and  out  of 
the  proceeds  '  *  to  levy,  raise  apd  pay  "  two  sums,  and  to  invest  the 
residue,  did  not  authorize  a  mortgage. 

In  Stokes  v.  Payne,  58  Miss.,  614,  S.  C,  38,  Am.  E. ,  340,  a  power 
in  a  will  to  "sell  and  dispose"  of  real  property,  when  it  appeared 
advisable  to  do  so  for  the  education  and  support  of  children,  was 
held  not  to  warrant  a  mortgage. 

In  Albany  Ins.  Co.  v.  Bay,  4  N.  T.,  26,  it  was  laid  down  that  a 
devise  to  trustees  to  sell  and  dispose  of  real  estate  in  fee  simple,  or 
otherwise,  as  T.  should  direct,  did  not  empower  the  trustees  to 
mortgage. 

The  power  to  mortgage,  as  a  mortgage  is  construed  in  this  state, 
is  incidental  to  another  power — the  power  to  borrow  money.  Before 
there  can  be  a  power  to  mortgage,  there  must  be  a  power  back  of* 
the  mortgage  to  contract  the  debt  which  the  mortgage  is  given  to 
secure.  A  power  to  give  a  mortgage  to  secure  the  payment  of  money 
without  a  power  to  borrow  the  money,  is  a  contradiction.  Now,  a 
promissory  note  simply  given  by  a  guardian,  with  or  without  the 
authority  of  the  county  court,  for  money  borrowed  and  invested  for 
the  benefit  of  the  ward,  is  certainly  void.  How  surprising,  then,, 
that  a  contract,  by  which  money  was  borrowed,  should  be  a  nullity, 
while  a  mortgage  given  to  secure  the  performance  of  this  void  con- 
tract, should  be  entirely  valid.  Or  that  a  promissory  note  should. 
be  void  unless  a  mortgage  should  be  given  to  secure  its  payment. 
Counsel  have  thrown  no  light  on  this  diflSiculty. 

That  the  power  to  sell,  generally,  will  not  authorize  a  mortgage,  is- 
conclusively  settled  in  this  country  by  late  adjudications.  Nor  can 
the  power  to  order  the  "other  disposal"  of  the  real  estate  be  con- 
strued into  a  power  to  mortgage.  This  word  disposal  has  no  tech- 
nical meaning.  But  we  know  that  it  must  receive  a  strict  construo-^ 
tion,  and  that  its  sense  must  be  determined  by  the  context.    In  this- 
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connection  the  maxim  noscitur  a  aociia  applies.  The  disposal  mast 
be  of  the  same  character  as  a  sftle — that  is,  a  transfer  of  the  estate. 
But  in  this  state  a  mortgage  is  not  a  conditional  sale,  and  therefore 
transfers  no  estate.  A  mortgage  of  real  estate  creates  a  power  which 
may  lead  to  a  disposal,  but  is  not  itself  a  disposal  of  real  estate. 
The  American  theory  of  mortgages  and  securities,  and  not  estates, 
makes  what  we  term  foreclosure  proceedings  really  collection  pro- 
ceedings: Fitzhugh  V.  Maxwell,  34  Mich.,  144.  A  disposal  is 
affected  by  a  foreclosure  and  sale,  but  a  county  court  has  no  power 
to  order  a  foreclosure  and  sale.  A  foreclosure  in  the  circuit  court 
is  not  a  disposal  by  order  of  the  county  court.  The  power  to  fore- 
close implies  and  requires  a  disposal  for  full  yalue.  It  might  pos- 
sibly authorize  an  exchange:  I^helps  v.  Harris,  101  U.  S.,  o80. 
But  if  a  mortgage  can  be  made,  the  estate  becomes  liable  to  a 
forced  sale.  Thus,  in  Hoyt  v.  Jacques,  above,  the  court  say:  **  the 
two  tran.sactions  of  a  sale  and  a  mortgage  are  essentially  different. 
A  power  to  sell  implies  that  the  attorney  is  to  receive  for  the  benefit 
of  the  principal  a  fair  and  adequate  price  for  the  land;  a  power  to 
mortgage  involves  a  right  in  the  attorney  to  convey  land  for  a  less 
sum,  so  that  the  whole  of  the  estate  may  be  taken  on  a  foreclosure 
for  a  part  of  its  value."  This  argument  is  quite  applicable  under 
our  statute,  for  property  is  quite  liable  when  sold  at  a  forced  sale  to 
be  taken  for  a  part  of  its  value. 

A  writer  in  the  Canadian  Law  Jour.,  vol,  1,  p.  76,  says:  "The 
maxim  omne  majua  continet  in  se  minus  is  also  sometimes  quoted  in 
support  of  the  power  to  mortgage,  a  maxim,  the  truth  of  which  as  a 
mathematical  principle  is  indisputable,  but  which  as  a  proposition 
of  law  must  not  be  too  much  relied  upon.  We  may  say  of  this  as 
has  been  said  of  another  frequently  quoted  maxim,  the  maxim  can 
never  be  applied  until  the  law  is  ascertained,  and  when  it  is,  the 
maxim  is  superfluous."  So  in  Contant  v.  Servoss,  3  Barb.,  "a 
mortgage  is  now  considered  as  a  mere  pledge  or  security  for  money. 
It  is  not  a  sale  nor  any  part  of  it.  It  is  not  even  a  conditional  sale, 
for  that  imports  that  the  title  would  rest  on  the  happening  of  the 
conditions.  That  is  not  so  in  the  case  of  a  mortgage.  There  no 
title  vests  until  a  subsequent  sale  is  actually  made."  In  this  last 
case  a  conveyance  to  John  Pintard  **in  trust  for  his  two  infant 
grandsons,  John  Pintard  Servoss  and  Elias  Boirdinet  Servoss,  with 
power  to  the  grantee  to  grant,  bargain,  sell  and  convey  those  lots, 
or  any  part  thereof,  for  such  sum  or  sums,  and  at  such  times  as  to 
him  08  would  seem  proper,  and  to  make  and  execute  all  necessary 
conveyances  in  the  law  for  the  same  for  the  benefit  of  said  infants," 
was  held  not  to  confer  a  power  to  execute  a  mortgage. 

It  follows  that  a  power  to  mortgage  cannot  be  deduced  from  the 
statute,  either  from  the  word  sale  or  from  the  jvord  disposal.  A 
power  to  mortgage  is  neither  necessarily  implied  in  the  word  dis- 
posal, nor  does  its  association  with  the  word  sale  indicate  that  any 
such  interpretation  can  be  legitimately  put  upon  it.  The  silence  of 
the  statute  as  to  mortgaging,  when  treating  of  the  powers  and  duties 
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of  guardians,  can  receive  but  one  interpretation — that  no  such  power 
was  supposed  to  have  been  conferred.  The  f  aihire  to  make  provis- 
ion for  the  important  subject  of  mortgages  on  the  real  property  of 
infants,  if  not  conclusive  of  the  want  of  such  power  as  contended  by 
counsel  for  appellants,  is  entitled  to  considerable  consideration  as 
showing  the  intent  of  the  legislature  and  probable  meaning  of  the 
statute.  / 

Counsel  for  the  respondent  cited  the  text  of  Barbour's  Ch.  Prac, 
218,  and  Hoffman's  Ch.  Prac.  The  text  of  Barbour  referring  to 
the  section  of  revised  statutes  that  any  infant  seized  of  any  real 
estate,  or  entitled  to  any  term  of  years  in  any  lands,  may,  by  his 
next  friend  or  guardian,  apply  to  the  court  of  chancery  for  the  sale 
or  disposition  of  liis  property,  and  to  another  provision  of  the  stat- 
ute for  the  sale  of  real  property  of  minors,  says:  **  these  provisions 
have  always  been  construed  as  confeiring  upon  the  court  the  power  to 
direct  the  real  estate  of  infants  to  be  mortgaged."  Now  the  doctrine 
of  the  text  seems  at  one  time  to  have  been  the  doctrine  of  the  courts 
of  chancery.  A  mortgage  was  held  to  be  a  conditional  sale,  and  a 
power  to  sell  was,  therefore,  held  to  imply  a  power  to  mortgage. 
This  construction  was  announced  in  1724,  in  Mills  v.  Banks,  3  P. 
Wills,  1,  where  counsel  had  argued  that  the  wor^  selling  implied 
mortgaging,  and  the  court,  in  an  obiter  diduno,  said:  **  a  power  to 
sell  implies  a  power  to  mortgage,  which  is  a  conditional  sale." 
This  doctrine  thus  broadly  laid  down  is  no  longer  law  in  England: 
See  Ferry  v.  Laible,.31  N.  J.  Eq.,  574;  Canadian  Law  Times,  1,  23. 
It  was  long  ago  denied  as  a  general  rule  in  New  York,  and  the  case 
of  Williams  v.  Woodward,  2  Wen.,  492,  in  which  Mills  v.  Banks, 
was  cited  with  approval,  was  overruled  in  Bloomer  v.  Waldrcn,  3 
Hill,  361.  .See  note  to  Williams  v.  Woodward,  3  Wen.,  and  Con- 
taut  v.  Servoss,  3  Barb,  141. 

AVhen  a  mortgage  ceased  to  be  looked  on  as  a  conditional  sale, 
it  no  longer  became  possible  to  derive  a  power  to  mortgage  from 
a  power  to  sell*  Thus  the  Canadian  Law  Times  above  cited,  says : 
''There  is  one  general  ground  on  which  the  American  authorities 
are  distinguishable  from  the  English,  which  is,  that  the  American 
courts  look  upon  a  mortgage,  not  as  a  conditional  sale,  but  as  a 
mere  lien  upon  the  lands  which  it  covers,  the  legal  fee  in  which 
lands  never  pass  out  of  the  mortgagor.  An  American  mortgage  is, 
therefore  not  such  a  compliance  with  a  power  to  sell  that  it  could 
be  maintained  even  at  common  law." 

When  our  statute  was  enacted,  the  principles  of  construction 
announced  by  Barbour  and  Hoffman,  had  ceased  to  be  law.  The 
theoi^  of  mortgages  that  prevailed  had  altogether  overthrown  the 
doctrine  of  their  texts,  admitting  it  to  be  a  correct  statement  of  the 
law  when  written,  and  conceding  in  its  application  to  this  case  that 
the  county  court  is  to  be  viewed  as  a  court  of  chancery.  It  be- 
comes unnecessary  to  refer  to  other  points  learnedly  discussed  in 
the  arguments  of  counsel.  The  settlements  of  accounts  will  be 
left  to  be' settled  in  the  court  below,  as  also  the  question  of  reim- 
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bursement  for  improvements.     The  decree  must  be  reversed  and 
possession  of  tbe  property  awarded  to  the  appellants. 
Decree  reversed. 


MUMFOBD   V.  SeWELL. 

FiUd,  1SS4. 

^loRTG AGE— Taxation — Non-Resident. — A  moitgage  as  such  is  incorporeal  property,  and 
may  be  taxed,  under  the  act  of  October  2G,  1882,  although  the  mortgagee  is  a  non-resident  of 
the  utate,  and  at  the  time  of  the  execution  of  the  mortgage,  the  same  was  exempt  frum 
taxation. 

Revenue  Laws— Taxation — Construction  of  Constitdtion.— Whether  a  law  which 
merely  declares  that  certain  property  theretofore  exemi)t  from  taxation,  shall  hereafter  hs 
subject  to  taxation,  is  a  law  for  raising  revenue,  within  the  meaning  of  the  consticution 
requiring  such  laws  to  onginate  in  the  lower  branch  of  the  legislature,  quaere. 

Appeal  from  a  judgment  of  the  circuit  court  for  Multnomah 
county,  entered  in  favor  of  the  plaintiff.  The  opinion  states  the 
facts. 

Dolph  cfe  Simon,  for  the  appellant. 

M,  F.  Mulkey  and  Hervnj  McGinn^  for  the  respondent. 

By  the  Court,  Waldo,  J.  The  act  of  October  26,  1882,  entitled 
"an  act  to  define  the  terms  *  land'  and  'real  property'  for  the  pur- 
pose of  taxation  and  to  provide  where  the  same  shall  be  assessed 
and  taxed,  and  to  declare  what  instruments  whereby  land  or  real 
property  is  made  security  for  the  payment  of  a  debt  shall  be  void, 
and  to  repeal  sections  2  and  7  of  chapter  50  of  the  miscellaneous 
laws  of  Oregon,"  provided  that  a  mortgage  of  real  property  should, 
for  the  purposes  of  taxation,  be  deemed  to  be  real  property,  and 
should  be  assessed  and  taxed  to  the  owner  thereof  m  the  county 
where  recorded.  Section  7  of  the  act  made  it  the  duty  of  the  county 
clerk  when  requested  by  the  owner  of  a  mortgage,  recorded  in  his 
olBBce,  to  record  in  the  margin  of  the  record  of  the  mortgage  all  pay- 
ments made  on  the  indebtedness  which  such  mortgage  was  given  to 
secure.  The  respondent,  in  pursuance  of  such  act,  requested  the  ' 
appellant,  the  county  clerk  or  Multnomah  county,  to  record,  in  the 
margin  of  the  record  of  a  certain  mortgage  recorded  in  his  office, 
certain  payments  made  thereon.  The  appellant  refused  to  make 
the  record.  .  The  respondent  thereupon  applied  to  the  circuit  court 
of  Multnomah  county  for  compulsory  process,  which  resulted  in  a 
peremptory  writ  of  mandamus  requiring  said  clerk  to  make  such 
record.  The  appellant  brings  the  case  hero  where  he  assails  the 
act  as  impairing  the  obligation  of  contracts  and  unconstitutional,  in 
so  far  as  it  attempts  to  tax  mortgages  held  by  non-residents,  the 
respondent  having  averred  in  her  petition  that  she  was  a  resident 
and  citizen  of  the  state  of  New  York. 

**  All  subjects,  things  as  well  as  persons,  over  which  the  power  of 
the  state  extends,  may  bo  taxed.  The  sovereignity  of  the  state 
extends  to  everything  which  exists  by  its  own  authority  or  is  intro- 
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duced  by  its  permission:"  Marshall,  C.  J.,  McCuUock  v.  The  Bank 
of  Maryland,  4  Whea. ,  429.  The  act  of  October  26,  1882,  taxes 
mortgages  as  such  as  well  as  mortgage  debts:  See  People  v. 
Whartenby,  38  Cal.,  468.  But  the  power  to  tax  the  debt  is'  not 
involved  in  the  question  submitted,  and  sufficient  to  the  day  is  the 
evil  thereof.  A  mortgage,  as  such,  is  incorporeal  property.  It  may 
be  the  subject  of  taxation;  for  '*the  objects  and  sources  of  taxation 
are,  in  general,  bounded  only  by  the  jurisdiction  or  territorial 
limits  of  the  state,  and  extend  to  and  embrace  all  privileges,  rights, 
property,  or  franchise  not  exempted  in  the  organic  law:"  Sneeu,  J., 
Harrison  v.  Willis,  7  Heisk,  41.* 

Concede  that  the  debt  accompanies  the  respondent's  person  and  is 
without  the  jurisdiction  of  the  state.  But  the  security  she  holds  is 
Oregon  security.  It  cannot  be  enforced  in  any  other  jurisdiction. 
It  is  local  in  Oregon,  absolutely  as  the  land  which  it  binds.  Cases 
like  Arapahoe  v.  Cutter,  3  Col.,  349,  and  Davenport  v.  Railroad  Co., 
1*3  Iowa,  539,  547,  involved  questions  of  legislative  intent — of  con- 
struction, not  of  power.  But  in  the  act  before  us  there  is  no  ques- 
tion as  to  the  legislative  intent.  The  question  is  wholly  one  of 
pow<?r,  and,  since  the  power  of  the  state  over  the  mortgage  is  as 
exclusive  and  complete  as  over  the  land  mortgaged,  the  mortgage  is 
subject  to  taxation  by  the  state,  unless  there  is  constitutional  limi- 
tation to  the  contrary. 

We  have  seen  that  the  mortgage  contract  is  governed  solely  by 
the  laws  of  Oregon,  no  matter  where  the  parties  to  it  may  reside. 
If,  therefore,  an  act  taxing  mortgages  impairs  the  obligation  of  con- 
tracts, it  impairs  such  obligation  in  every  case  of  mortgage,  irre- 
spective of  the  residence  of  the  parties  to  it.  In  considering  this 
part  of  the  case,  therefore,  the  question  of  residence  or  citizenship 
cannot  figure.  It  has  already  been  shown  that  the  state  lias  the 
po^ver,  abstractly,  to  tax  mortgages,  as  such.  It  follows  that  the 
only  ground  on  which  it- can  be  claimed  that  the  act  of  October  2G, 
18S2,  impairs  the  obligation  of  the  mortgage  contract,  is  that  the  act 
was  passed  after  the  contract  was  made.  But  the  law  simply  taxes 
property  created  by  the  contract.  The  state  has  the  power  to  tax 
property  exempt  from  taxation  at  the  time  it  was  acquired.  A  tax 
on  a  new  subject  or  an  increased  tax  on  an  old  one  does  not  impair 
the  obligation  of  contracts:  North  Missouri  Kailroad  Co.  v. 
Maguire,  20  Wall.,  61;  S.  C,  49  Mo.,  499  and  authorities  cited. 
Hence,  that  fact  that  the  mortgage  was  not  subject  to  a  tax  at  the 
time  it  was  made,  does  not  deprive  the  state  of  the  power  to  tax  it 
by  subsequent  act.  The  state  has  done  nothing  more  than  to  tax 
property  which  was  exempt  from  taxation  before  the  passage  of  the 
act.  The  objection  that  the  new  law  impairs  the  obligation  of  con- 
tracts is  altogether  unfounded. 

Counsel  for  the  appellant  cite  the  case  of  The  State  Tax  on  For- 
eign Held  Bonds,  15  Wall.,  300.  If  the  question  presented  in  this 
case  was  the  power  of  the  state  to  tax  the  mortgage  debt,  it  would 
bo  diiBcuIt,  on  principle,  to  distinguish  that  case  from  the  present 
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for  tlie  petition  of  the  respondent  alleges  that  the  debt  was  payable 
in  New  York.  That  question,  as  has  been  said,  does  not  now  dis- 
tinctly arise.  It  may  be  observed,  however,  of  tliat  case,  that  we 
feel  less  hesitation  in  expressing  some  difficulty  in  fully  appreciat- 
ing the  grounds  on  whicli  it  rests,  since  a  very  strong  minority  of 
the  court  were  of  a  contrary  opinion.  There  is  some  obscurity  in 
the  application  of  principles,  such  as  were  annouced  in  Baldwin  v. 
•  Hale,  1  Wall. ,  '223,  and  like  cases,  to  the  case  then  in  hand.  It  does 
not  i^laiuly  appear  that  the  law  of  Pennsylvania  had  an  extra  terri- 
torial operation  in  contract  obligations  in  New  York.  There  is  some 
ground  to  say  that  it  operated  on  them  in  Pennsylvania,  as  it  actu- 
ally existed  there.  When  the  citizen  of  New  York  loaned  his  money 
in  Penusj'lvania,  and  took  the  obligation  of  one  of  its  citizens  for  its 
payment,  the  laws  of  Pennsylvania  immediately  gave  him  a  right  to 
enforce  this  obligation.  They  protected  the  right,  without  which 
the  obligation  would  be  valueless,  and  this  right  was  property:  Harri- 
son V.  Willis,  7  Heisk,  44. 

In  Duer  v.  Small,  4  Blatch.,  C.  C,  265,  it  is  said:  "The  owner 
of  property  within  the  limits  of  a  state,  no  matter  whether  the 
property  be  real  or  personal,  and  no  matter  where  the  owner  has  his 
domicile,  has  a  right  to  call  upon  the  government  of  the  state  to 
l^rotect  such  property  by  its  laws,  and  by  its  officers  acting  under 
such  laws.  But  such  protection  cannot  be  offered,  unless  means, 
by  the  way  of  taxes,  are  furnished  to  afford  the  protection.  If  a 
non-resident  does  not  wish  to  pay  for  such  security  and  protection, 
he  can  withdraw  his  personal  property  from  the  state,  and  thus  free 
himself  from  such  payment.  There  is  no  law  which  compels  him 
to  put  his  pro{>erty  under  the  protection  of  the  laws  of  a  state  of 
which  he  is  not  a  citizen  or  resident.  But  while  he  asks  and  de- 
mands protection  from  the  laws,  there  is  no  good  reason  why  he 
should  not  pay  for  it — no  good  reason  why  he  should  demand  tiuxt 
the  property  of  the  resident  should  pay  foe  it." 

Some  of  us  have  considerable  doubt  whether  the  bill  is  not  prop- 
erly a  bill  for  raising  revenue,  and  therefore  in  violation  of  section 
18,  of  article  4  of  the  state  constitution,  because  it  originated  in 
the  senate.  But  it  is  not  sufficiently  clear  that  a  law  which  merely 
declares  that  certain  property  theretofore  exempt  from  taxation,  shall 
thereafter  be  subjected  to  taxation,  is  strictly  a  law  for  raising  reve- 
nue. We  do  not  feel  warranted,  therefore,  as  at  present  advised, 
in  declaring  the  law  unconstitutional  on  this  ground. 

The  senate  journals  do  not  show  that  the  bill  was  read  on  the 
several  days,  or  that  such  reading  was  dispensed  with,  as  required 
by  section  19  of  article  4  of  the  constitution.  But  the  original  bill 
on  file  in  the  office  of  the  secretary  of  state  shows  that  the  bill  was 
road  as  rocpiired  by  the  constitution:  People  v.  Commissioners  of 
New  York,  54  N.  Y".,  270;  People  v.  Mahoney,  13  Mich.,  481; 
Berry  v.  lluilroad  Co.,  41  Md.,'403. 
Judgment  ailirmed. 
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Ijyeics  op  the  Law.  A  Recital  op  Songs  and  Verses  pertinent  to  the 
Law  and  thk  Legal  Profession ,  Selected  prom  Various  Sources.  By 
J.  Greenbag  CaoKE.     Sumner,  Whitney  &  Co. ;  San  Francisco;  1884. 

The  nature  of  this  dainty  and  delightful  volume  can  best  be  described 
in  the  words  of  the  perface  which  the  humorous  author  puts  into  the 
form  of  *'  Ye  Play  Bill.  Mr.  Croke,  desiring  to  share  with  a  larger 
audience  the  verses  read  or  sung  from  time  to  time  with  little  groups  of 
friends,  now  offers  this  recital.  He  presents  a  novel  theme,  the  law,  and 
a  programme  diversified  with  song,  recitation,  chant  and  chorus.  The 
lines  are  by  many  hands,  the  list  of  contributors  forming  a  galaxy  of 
names  renowned  in  their  profession,  though  unsuspected  of  lyric  j)owers, 
such  as  Sir  Wm.  Blackstone,  John  "Wm.  Smith,  Lord  Neaves,  George 
Outram,  Judges  Story,  Joel  Parker  and  R.  M.  Charlton,  Mr,  Punch, 
and  a  host  of  others  (including  Cowper,  Tom.  Moore,  Dr.  Franklin, 
Lockhart,  O.  W.  Holmes,  Saxe  and  Tom.  Taylor).  The  music  is  varied, 
with  airs  old  as  "Malbrook,"  familiar  as  "Home,  Sweet  Homo,"  quaint 
as  *' Peggie  is  Over  the  Sea,"  and  jolly  as  **  Co-ca-che-lunk."  His 
recital  will  not  prove  an  idle  amusement,  but  a  moral  and  instructive 
recreation,  teaching  many  things  touching  the  law  otherwise  to  be  learned 
only  by  tedious,  sorrowful,  and  it  may  be  ruinous  experience.  Assured 
of  success,  (always  heralded  in  the  i^lay  bills  printed  before  the  show), — 
he  is  pleased  to  announce  a  second  series  of  non-dramatic  readings, — 
Poems  of  the  Law, — which  will  be  given  at  an  early  day.  With  this 
announcement  as  the  priminary  wave  of  his  baton,  that  bo-ribboned 
emblem  of  harmonious  power  is  now  upheld,  for  one  brief  moment 
motionless,  silently  soliciting  the  attention  of  all.'* 

Of  the  numerous  collections,  either  in  prose  or  in  verse,  of.  wit  and 
humor,  relating  to  the  law  and  the  legal  professions,  this  little  volume 
is,  in  our  judgment,  altogether  the  best.  It  will  be  read  with  apprecia- 
tive amusement  and  admiration  by  all  classes  of  lawyers,  from  the  most 
venerable  chief  justice,  or  the  most  distinquished  leader,  down  to  the 
young  student  who  has  just  commenced  his  novitiate  by  entering  the 
junior  class  of  a  law  school.  The  selections  are  taken  from  a  wide 
extent  of  English  and  American  literature,  and  in  making  them,  the 
author  has  shown  good  judgment  and  refined  taste.  "While  all  are 
sprightly,  humorous,  witty,  or  sometimes  mildly  satirical,  he  has 
admitted  nothing  which  is  low,  prurient,  malicious,  or  abusive.     We 
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cannot  refrain  from  giving  a  Terse  from  a  little  poem,  entitled,  "The 
Jolly  Testator  who  makes  his  own  will,"  written  by  Lord  Neaves,  a 
Scotch  judge,  originally  published  in  Blackwood's  Magazine.  The 
author  advises  all  of  his  legal  brethem  whenever  they  ore  convivially 
assembled : — 

"  When  a  festive  occasion  your  spirit  unbends. 
You  should  never  forget  the  profession's  best  friends; 
So  well  send  round  the  wine,  and  a  light  bumper  fill 
To  the  jolly  testator  who  makes  his  own  will. 

^*  ^^  •!•  ^^  ^t  ^^  ^^  g^  ^^ 

Testators  are  good,  but  a  feeling  more  tender 
Springs  up  when  I  think  of  the  feminine  gender. 
The  testatrix  for  me,  who,  like  Telemaque's  mother. 
Unweaves  at  one  time  what  she  wove  at  another. 
She  bequeaths,  she  repeats,  she  recalls  a  donation. 
And  she  ends  by  revoking  her  own  revocation, 
Still  scribbling  or  scratching  some  new  codicil; 
O,  success  to  the  woman  who  makes  her  own  will  1" 

Instead  of  attempting  any  further  quotations  we  can  only  advise  every 
member  of  the  bar  to  procure  the  book  and  read  it  at  his  leisure.  Two 
of  the  poems  are  of  local  interest.  One,  entitled  Hopkins  v.  West.  Pac. 
B.  B.,  at  p.  280,  is  a  humorous  account  of  a  very  curious  action  for 
damages  which  arose  in  Stockton,  and  is  reported  in  volume  50  of  the 
California  Beports.  The  other,  and  one  of  the  wittiest  pieces  in  the 
volume,  is  called ' '  a  moan  from  the  San  Francisco  bar, ' '  on  losing  a  young 
lady  member  by  her  marriage,  soon  after  her  graduation  with  high  dis- 
tinction from  the  Hastings  College  of  the  Law  and  subsequent  admission 
to  the  bar. 
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THE  TRUE   METHOD  OF  INTERPRETING  THE  CIVIL  CODE. 

(Conii7iued.) 

In  considering  the  language  of  the  civil  code,  the  fact  must  he  con, 
Btantly  remembered  that  it  does  not  purport  to  embody  in  a  statutory 
form  all  of  the  existing  rules  of  the  law  upon  any  subject  whatsoever. 
It  contains  only  general  definitions,  the  statements  of  general  docftrines, 
and  a  veiy  few  special  rules.  The  great  mass  of  the  special  rules  of  the 
law,  applicable  to  particular  circumstances,  may  be  to  some  extent 
inferences  from  the  doctrines  which  are  formulated,  but  they  are  certainly 
not  expressed  in  the  text  of  the  code.  There  must  always,  therefore,, 
be  more  or  less  uncertainty  as  to  which  of  these  special  rules  are  con- 
tained in  and  implied  by  the  more  general  provisions  of  the  code,  and 
what  of  them  must  be  sought  for  by  the  courts,  ijidependently  of  the 
code,  in  reported  decisions,  text-books,  and  other  common  law  authoii- 
ties.  I  shall  have  occasion  to  dwell  more  at  large  upon  this  feature  of 
the  code  while  discussing  the  true  principles  of  its  interpretation;  I 
mention  it  now  for  its  general  bearing  upon  the  language  and  modes, 
of  expression  which  the  authors  of  the  code  have  adopted,  and. 
especially  upon  the  source  of  doubt  and  uncertainty  inherent  in  much 
of  their  language  and  forms  of  expression  which  I  am  about  to- 
describe. 

The  second  main  source  of  doubt  and  uncertainty  with  respect  to  the- 
true  and  full  miBaning  and  effect  of  individual  provisions,  is  found  in. 
what  I  may  call, — to  express  the  thought  in  one  word, — the  extreme* 
condenisation  of  language  uniformly  employed  by  its  authors.  Thi». 
peculiar  characteristic,  so  unlike  the  best  English  types  of  codification^, 
runs  through  the  entire  legislation.  The  authors  of  the  code  seem  to- 
have  struggled  to  express  doctrines  and  rules  in  the  fewest  possible  words,, 
and  they  have  thus  left  it  often  very  doubtful  what  doctrines  and  rules, 
they  intended  to  state.  As  a  rule,  they  give  no  amplifications,  explana- 
tions, examples,  illustrations;  their  doctrines  and  rules  are  laid  down  in. 
the  most  abstract  manner,  and  in  the  most  concise  and  condensed  form, 
of    words,   important    and    independent    doctrines    being    frequently 
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expressed  only  in  the  separate  clauses,  or  parts  of  a  clause,  which  con- 
stitute portions  of  single  section.  One  necessary  consequence  of  this 
extreme  conciseness  and  brevity  is,  that  matters  of  the  greatest  importance 
are  constantly  left  as  inferences,  and  often  as  doubtful  inferences,  which 
might  much  easier  and  better  have  been  expressed  in  the  text  as  addi- 
tional rules.  Even  if  the  court  succeeds  in  drav^ng  the  correct  infer- 
ence, and  thus  determines  the  true  rule,  the  necessity  for  such  woik  of 
judicial  interpretation  might  readily  have  been  obviated  by  incorporating 
the  inference  in  the  text  as  a  separate  rule.  In  many  cases,  the  court 
will  have  great  difficulty  in  drawing  the  correct  inference  as  intended  by 
the  legislature,  and  may  sometimes  reach  a  wrong  conclusion.  All  this 
element  of  doubt,  uncertainty,  and  possible  or  even  probable  error 
might  have  been  completely  removed  by  making  the  provisions  of  the 
code  fuller,  more  detailed,  explicit  and  explanatory.* 

Another  necessary  consequence  of  this  extreme  conciseness  is,  that  it 
destroys  one  of  the  chief  excellencies  or  benefits  claimed  for  the  system 
of  codification.  Perhaps  the  most  important  and  peculiar  excellency  of 
codification,  as  claimed  by  the  ablest  advocates  of  this  system  is,  that  a 
code  will  remove  the  law  from  the  special  and  technical  knowledg^e  of  a 
single  instructed  class  of  lawyers  and  judges,  and  will  bring  it  within 
the  comprehension  and  knowledge  of  all  classes  of  citizens  who  possess 
an  average  intelligence.  The  law  of  a  state,  as  it  now  is,  scattered 
through  innumerable  decisions  and  statutes,  is  known,  and  can  be 
known  and  understood,  only  by  a  small  number  of  professional  men  who 
must  pass  their  lives  in  its  study.  A  code,  it  is  said,  will  destroy  this 
monopoly  of  knowledge,  and  will  bring  the  rules  of  the  law  within  the 

*  A  striking  illustration  of  my  position  ia  found  in  the  instance  mentioned  in  my  previous 
article,  a<)  to  the  uncertainty  concerning  the  full  meaalng  of  certain  sections  in  the  title  on 
partnership.     See  ante,  p.  GoS. 

I  thero  mentioned  the  fact  that  the  civ^il  code  nowhere  expressly  ulladed  to  the  well  set- 
tled common  law  rule  concerning  the  liability  to  third  persons,  as  thou'^h  he  were  a  ixirtner,  of 
one  who  receives  a  portion  of  th^  profits.  I  said  that  pjrhaps  §  2,445,  tJcen  in  connection 
with  §2,444,  abrogated  this  old  rule;  but  whether  it  did  so  or  not  was  an  uncertain  infer- 
ence which  could  only  be  established  by  judicial  interpretation.  The  corrosjwjndLnij  sections 
in  the  proposed  New  York  civil  code,  from  which  ours  is  so  largely  borrowed,  are  §§  l,3..t) 
and  1,310,  and  are  identical  word  f  jr  word  with  §5  2,441  and  2,445  in'our  civil  code.  The 
New  York  commissioners  append  to  their  proposed  §5l,33'>-l,310,  the  following  note:  "  A 
jwculiar  rule  has  long  been  established  at  common  law,  by  which  any  one  receivini^,  or  vol- 
untarily acquiring  a  right  to  receive,  a  share  of  the  nctprotitsof  a  fiartnership  business,  is 
liable  t » third  persons  as  a  partner,  whether  they  were  a»vare  of  the  fact  or  nc»t  (citing  c.ise?>). 
Cut  this  rule  is  most  earnest  y  condemned  by  the  best  writers  on  the  subject  (citing  ^>to^y^ 
and  Lindley);  and  hxa  been  declared  to  be  a  bad  rule  by  eminent  judges  (citing  « Jox  v.  Hick- 
man and  other  English  cases).  The  commissioners  therefore  recommeid  the  aboliti.m  of  the 
rule."  The  New  York  cod ifiers  there  assume  that  tha  rule  m  abolished  by  their  sections. 
Assumin:^  this  to  be  so,  it  would  have  been  f;ir  better,  easier,  for  them  t »  have  definitely  ex- 
pressed this  conclusion  by  inserting  a  suitable  x^rovision  in  the  text  of  the  code;  such  i>rovid- 
lon  would  have  occupied  much  less  snaje  than  their  note  does.  But  the  inferen  ?e  which 
they  thus  assume  is  far  from  abs  ilutely  certain.  It  is  well  settled,  that  the  inte:ition  of  the 
the  authoi-s  of  a  statute,  as  to  the  meaniii:^  of  a  particular  provision,  is  never  binding  upon 
the  courts.  The  le.^'islabure  may  have  had  a  different  intmtion.  The  courts  must  always 
f  nd  the  intention  of  the  legislature  in  the  language  of  the  statute  itself.  The  expressed  in- 
tention of  those  who  drew  up  the  statute,  is  at  most  only  a  help;  it  is  never  obligatory  upon 
courts.    Similar  examples  might  ba  multiplied  from  all  p:u:t3  of  the  civil  code. 
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easy  cognizance  of  all  ordinarily  intelligent  laymen.  This  supreme  ad- 
vantage of  a  code  is  constantly  asserted  by  the  advocates  of  codification; 
and  if  such  a  result  were  accomplished,  it  would  certainly  be  an  incal- 
culable gain  to  the  whole  people  of  a  state.  "Whatever  may  be  true  of 
an  ideal  code,  it  cannot  be  denied  that  the  peculiar  characteristic  of  our 
civil  code,  which  I  am  describing,  has  completely  prevented  or  destroyed 
this  benefit.  Our  civil  code,  from  beginning  to  end,  assumes,  on  the 
j)art  of  the  reader,  whether  he  be  lawyer,  judge,  or  layman,  a  full  and 
accurate  knowledge  of  the  pre-existing  common  law.*  It  is  not  too 
much  to  say  that  there  is  hardly  a  definition,  or  a  statement  of  doctrine 
in  the  whole  work,  the  full  meaning,  force,  and  effect  of  which  can  be 
apprehended  or  understood  without  a  previous  accurate  knowledge  of 
the  common  law  doctrines  and  rules  on  the  same  subject  matter.  The 
case  is  even  still  stronger.  In  many  very  important  provisions,  the 
reader  would  be  completely  misled,  and  would  reach  the  most  erroneous 
conclusions  as  to  the  true  meaning  and  effect,  without  such  previous  and 
accurate  knowledge.  Examples  might  easily  be  multiplied,  but  simply 
for  purposes  of  illustration,  I  will  mention  two  which  occur  at  the  very 
commencement  of  the  code — namely,  the  provisions  concerning  defa- 
mation,— libel  and  slander, — and  those  concerning  the  contracts  of  in- 
fants. ' 

*  The  necessary  effect  of  thi«  most  striking  and  distinctive  feature  upon  the  mode  of  inter- ' 
pretin^  the  code  will  bo  discussj  d  in  the  sequcL 

»  Ci .  il  code,  §§  44-48  (def.imation) ;  §j  13-33  (inf  mt's  contracts).  A  person,  no  matter  how 
great  his  ^enf  ral  intelligence,  who  was  entirely  i;^norant  of  tlio  settled  common  law  ruka  as 
to  libel  c.n\  slander,  could  hardly  derive  any  definite  meaning  from  reading  these  sections, 
he  would  hardly  even  understand  what  subject  they  related  to  ;  and  whatever  impressions 
ho  mijhfc  form  a^  to  the  actual  rules  of  the  law,  would,  of  necessity,  b^  imperfect  and  erro- 
neous. The  most  distinctive  and  essential  clement  of  the  legal  conception,  malice,  is  not 
ouly  not  defined,  but  it  is  not  even  allnJed  to  in  the  definitions  of  libel  and  of  slander ;  and 
it  U  only  inc  dentally  mentioned  in  the  definition  of  *'  privileged  communication."  No  one, 
ignora^jt  of  the  pre-existing  law,  would  suppose  from  reading  §  47,  tiiat  there  were  two 
entirely  distinct  classes  of  privileged  communications,"  producing  entirely  different  effects 
U[jon  the  liabilities  of  the  iiarties.  1  he  sectiouf  relating  to  infants'  contracts, — §§  33-oG, — 
arc  subject  to  similar  observation ?,  I  miy  be  permitted  to  add  that  in  my  work  as  an 
in'^tructor,  this  peculiarity  of  the  civil  code  has  been  strongly  forced  upon  mjr  attention.  In 
France,  Itidy,  and  Germany,  where  the  entire  jurisprudence  <  f  the  state  is  embodied  in 
co<les,  not  <  nly  are  all  the  important  text-books  and  treatises  for  the  use  of  lawyers  com- 
})osed  in  the  form  of  commentaries  upon  the  text  either  of  the  enti'-e  cotie  or  ot  some  dcfi- 
iiitc  porti  »n  of  it;  but  the  instruction  upon  the  municiiJal  law  of  the  country,  given  to  the 
students  in  all  the  univeisities  by  the  faculties  of  the  law,  is  based  directly  unun  the  text  of 
the  code.  In  other  words,  the  code  is  the  principal  text-book  on  the  municipal  law  in  the 
hands  of  the  student:?;  and  the  pn.fessor,  in  his  lectures,  discusses,  ex])lains,  and  comments 
upon  the  provisions  of  it^  text  in  their  revjular  onler.  In  like  manner  the  instruction  in  the 
lioman  law  consists  chiefly  in  lectures  basal  u^wn  the  text  of  Justinian's  institutes.  Such  n 
methml  would  simply  be  impossible  in  California.  To  use  the  civil  code  in  our  law  school 
as  the  jjreliminary  and  elementary  text-book,  and  to  have  the  instruction  u]-K>n  its  text, 
woul  I  produce  most  imperfect  and  erroneous  results.  Attempts  to  pursue  tliis  mode  liavo 
utterly  faile:!.  Experience  shows  that  the  only  practicable  method  of  the  student's  obtain- 
ing an  accurate  nolice  of  what  the  law  of  the  state  now  i;*,  on  any  particular  sabject,  agency, 
safes,  negotiable  instruments,  etc.,  etc.,  is  by  instniction  first  in  the  settled  comiiK)n  law  doc- 
trines and  rules,  by  the  study  of  decisions  and  text-books;  and  thevare  then  in  a  position 
to  enquire  and  to  ascertain,  as  far  as  possible,  how  far  the  civil  cftde  has  altered,  abrogated, 
puppl.-mented,  or  simply  declared  these  doctrines  and  rules  of  the  i)re-cxisting  law.  This 
method  is  necessary,  i>artly  from  the  fact  that  the  civil  code  does  not  puriwrt  t«)  enibmly  the 
entire  civil  jurisprudence  of  the  state;  but  chiefly  from  the  peculiar  characteristic  of  its 
compoeition  described  in  the  text. 
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To  return  from  this  digression.  I  said  above  that  the  authors  of  the 
code  seem  to  have  struggled  to  express  doctrines  in  the  fewest  possible 
words,  to  such  a  degree  that  they  have  often  left  it  doubtful  which  doc- 
trine they  intended  to  state.  Wherever  there  are  several  distinct  rules, 
belonging  to  or  connected  with  the  same  subject  matter,  each  applicable 
to  somewhat  different  conditions  of  fact,  but  all  closely  related  together 
by  some  common  bond,  clearness,  precision,  and  certainty  would  seem 
to  require  that  such  rules  should  always  be  stated  separately,  distinctly, 
and  fully;  and  that,  generally,  even  if  not  always,  each  should  constitute 
a  separate  section  or  paragraph.  The  authors  of  the  code  have  pursued 
a  different  policy.  Almost  without  exception,  I  may  say,  under  such 
circumstances,  they  have  cotidensed  all  these  rules  into  one  section, — 
very  often  consisting  of  a  single  long  and  involved  sentence, — so  framed 
that  each  particular  rule  is  embodied  in  a  single  subdivision,  or  even  a 
single  clause,  of  that  section.  In  such  a  case  the  grammatical  meaning 
and  effect  of  each  clause  or  subdivision  can  only  be  determined  from  the 
construction  of  all  the  other  clauses,  and  of  the  entire  section;  and 
hence  it  necessarily  results  that  the  legal  meaning  and  effect  of  the  rule 
embodied  in  a  single  clause  or  subdivision  is  involved  in  that  of  all  the 
others;  the  relations  between  the  different  parts  are  obscured;  it  is  dif- 
ficult to  determine  the  full  import  of  each,  in  connection  with  the  others; 
and  more  or  less  uncertainty  arises  as  to  all  the  group  of  legal  rules  in- 
tended to  be  formulated  in  the  entire  section.*  Instances  will  readilv 
occur  to  ever}'^  intelligent  lawyer;  Jfor  this  mode  of  formulating  legd 
rules  is  (he  peculiar  character isl to  of  the  entire  code,  and  must  have  been 
consciously  and  intentionally  adopted  by  its  authors.*  It  will  be  suffi- 
cient, therefore,  for  my  present  purpose  to  give  a  few  illustrations.  The 
relations  of  a  surety  to  his  creditor  and  his  principal  debtor,  depend 
upon  principles  which  were  originally  purely  equitable.  One  of  the 
most  important  que;itions  belonging  to  this  subject  is:  How  far  the  li:\- 
bility  of  the  surety,  under  a  contract  of  suretyship,  originally  valid, 
may  be  discharged,  and  the  surety  thereby  exonerated,  by  the  conduct, 
acts,  or  omissions  of  the  creditor,  without  the  consent  of  the  surely  ? 
This  question  finally  depends  upon  the  fundamental  equity,  or  equitable 
rights  of  the  surety,  as  against  his  principal  debtor,  with  which  the  crcvl- 
itor  in  not  permitted  to  interfere.  In  applying  this  principle  courts  of 
equity,  and  after  them  courts  of  law,  have,  through  a  long  series  of  de- 
cisions, established  a  number  of  distinct  doctrines  or  rules.  These  rules 
have  been  developed  out  of  the  single  general  principle,  but  they  are 

*  I  have  thus  described,— what  is  orenerally  the  fact, — several  distinct  rules  a?  cindj:is>l 
into  one  section.  Occasionalh",  the  same  method  extends  to  two  or  throe  sections  clossolj 
Connected.     The  same  observation.-?  apnly  t )  the^e  instances. 

*  Indffd,  this  feature  has  not  only  heen  admitted,  but  has  been  openly  commend  ?1  tiy 
some  advocates  of  tlie  New  York  ctxie  in  the  controversy  which  had  been  carried  ou  in  that 
state  diirinj;  tlie  iumi  two  or  three  years. 
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still  separate,  distinct,  independent,  applicalDle  to  different  conditions  of 
fact,  and  numerous.  Their  discussion  runs  through  a  multitude  of  deci- 
sions, and  occupies  a  large  space  in  every  text  book,  dealing  with  the 
subject.  They  cannot  be  stated,  and  understood,  without  much  expla- 
nation and  illustration;  and  their  accurate  statement  necessarily  involves 
careful  and  often  refined  distinctions.  The  authors  of  the  code  have 
endeavored  to  condense  the  general  principle,  and  all  the  particular  doc- 
trines and  rules,  arising  from  it,  into  one  short  section  containing  those 
brief  subdivisions;  although  they  have  added  a  further  section,  appa- 
rently applicable  to  one  state  of  circumstances.  It  is  no  part  of  my  pre- 
sent purpose  to  criticise  the  language  of  any  of  the  provisions  cited  by 
way  of  illustration;  but  I  do  not  hesitate  to  say,  that  any  person  reading 
these  sections  would  hardly  understand  their  purport,  much  less  appre- 
ciate their  full  meaning,  unless  he  was  already  familiar  with  the  settled 
doctrines  of  equity  concerning  the  subject  matter.  •  Certainly,  the  full 
meaning,  force,' and  effect  of  these  sections  can  only  be  determined  by 
an  elaborate  judicial  interpretation. '  Another  example  of  this  extreme 
condensation  is  found  in  the  chapter  on  "  guaranty,"  where  the  numer- 
ous rules  concerning  agreements,  which  are  apparently  collateral,  but 
which  are  really  original,  and  which,  therefore,. need  not  be  expressed  in 
writing,  are  all  embraced  in  a  single  section.  The  language  of  this  sec- 
tion is  so  exceedingly  concise,  that  several  most  important  and  entirely 
independent  rules,  are  stated  each  in  a  single  clause  of  one  subdivision.  ^ 

•  Civil  code,  §  2,840,  and  see  §  2,845.  I  will  mention  one  particular  uncertainty  connected 
with  these  section^,  and  especially  with  §,2,845.  It  is  well  known  to  every  inteUigent  lawver 
that  a  peculiar  rule  affecting  the  liability  of  sureties  was  originally  settled  by  the  New 
York  courts,  and  has  since  been  followed  by  the  courts  of  a  few  other  states.  The  rule  is  as 
follows:  "If,  after  the  liability  of  the  principal  debtor  and  of  the  surety  becom's  duo 
and  payable,  the  surety  makes  an  express  aemand  upon  the  creditor  that  he  ]>roceed  at  <^nce 
to  enforce  his  claim  against  the  principal  debtor,  and  the  principal  debtor  U  at  that  time 
solvent,  so  that  the  claim  might  be  collected  from  him,  but  the  creditor  Fcfuses,  or  neglects, 
or  delavs  to  comply  with  the  demand  tluH  made  upon  him,  and  in  the  meantime  and  pend- 
ing Bucli  delay  by  the  creditor,  the  principal  debtor  becomes  insolvent,  bo  that  the  claim  is 
really  lost  as  against  him,  tjio  surety  is  thereby  discharged  from  all  liability;"  See  King  v. 
Baldwin,  17  N.  Y.,  384.  This  rule,  often  called  the  New  York  rule,  is  rejected  by  the 
English  courtai^  and  by  the  courts  in  a  majority  of  the  Ameri'  an  state?.  It  is  confessedly 
opxjosed  to  the  fundamental  i)rinci  pie  which  controls  the  relations  between  the  su-ety  and 
tiio  creditor  and  the  principal  df^btor.  It  was  directly  and  most  expressly  rejected  by  the 
supremo  court  of  California  in  Dane  v.  Corduan,  24  Cal.,  157.  The  very  able  opinion  in 
this  case  reviews  all  the  New  York  decisions,  and  those  of  otlier  states  which  sustain  the 
rules  and  direct 'v  overrule  them  all.  The  s  ctlons  of  the  civil  code  cited  above  do  not 
expressly  establish  this  rule,  and  it  is  very  douV.tful  whether  they  impliedly  establish  it. 
Section  2,845  is  easily  susceptible  of  an  interpretation  bv  which  it  s  mply. enacts  the  fam.liar 
equitable  doctrine  that  a  surety  may,  by  a  suit  in  equity,  require  the  creditor  to  prosecute 
the  principal  debtor.  At  all  events,  judicial  interpretation  is  necessary  to  ascertain  their 
full  meaning  and  effect. 

'  Civil  cciue.  §  2,794.  A  very  large  nimiber  of  decisions  must  be  examined,  evm  to  show 
the  object  and  meaning  of  thissoction.  The  authors  of  the  codo  have  adopted  verj'misleatl- 
ingf  language  in  the  first  clause  of  this  section.  They  say:  "  A  promise  to  answer  f^^j-  Me  obli- 
gation ofanotJier,  in  any  of  the  foF owing  cases,  is  deemed  an  original  obligation  ( f  the  prcmi- 
is&or,  and  need  not  he  in  writine;."  In  facft,  all  of  the  rules  embraced  i:i  the  succeeding 
subdivisions  of  this  section,  were  cstabiisheJ  by  the  courts  as  common  law  ru^cs,  upon  the 
exp.ess  ground  that  the  promise  was  not  to  answer  for  the  obligation  of  another,  and  was 
therefore  not  a  collateral  undertaking  at  alL 

J.  N.  P. 
(to  be  continued.) 
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DISTRIOT  COURT,  DISTRICT  OF  OREGON. 

The  Queen  of  the  Pacific.    George  Flavel  et  al,  Libellants  and 
Intebvenobs.    The  Pacific  Coast  S.  S.  Co.,  Claimants. 

SepUmber  9,  I8S4, 

Salvors,  who  ake,  akd  Compensation  of.  —A  person  renderingf  aid  to  a  ship  in  distreaa 
is  a  salvor,  whether  he  is  a  mere  volunteer  or  acts  upon  the  request  of  the  owner  or  agent  of 
tho  ship,  and  unless  there  is  an  exprens  contract  to  the  contrary  or  such  an  one  must  neees- 
sarily  bo  implied  from  the  circumstances  of  the  case,  the  law  implies  that  the  service  is  to  be 
compensated  for  on  tho  usual  condition  of  the  ultimate  safety  of  the  property. 

1  Hfi  Same. — A  8alv(^r  in  pursuance  of  a  request,  is  entitletl  to  compensation,  according  to 
tho  circumstances  of  tho  case,  although  he  is  unsuccesHful,  if  the  property  is  not  lost  or  is 
otherwise  saved;  but  a  mere  volunteer  is  not  entitled  to  any  compensation  unless  he  suc- 
cee:)8,  and  the  fact  th  it  his  rewan.1  dei)ends  on  this  contingency  may  enhance  the  amount  of 
it;  but  even  when  a  salvor  nets  in  pureuance  of  a  request,  and  it  is  manifest  that  the  prop- 
erty in  peril  must  be  wholly  saved  or  lost,  his  comnensation  also  depends  upon  the  cuntin- 
gency  of  succe.ss  and  shoukl  be  enhanced  accordingly. 

Salvage  not  Meke  Payment,  dut  a  IIewaud.— In  awarding  compensation  for  a  salvage 
service  the  courts  do  not  stop  at  mere  payment  for  the  work  and  labor  performed,  but  go 
further  and  give  the  salvor  an  appropriate  reward  in  the  interest  of  commerce  and  navi- 
gation. 

Elements  op  Compensation  for  Salv.\ge. — The  elements  that  enter  into  tho  estimate  in 
fixing  the  compensation  for  a  salvage  si^rvice  are:  (1)  The  value  of  the  pi-opjrty  savefl  and  of 
that  emploved  in  saving  it:  (2)  Tho  degree  of  peril  from  which  tho  saved  property  is  deliv- 
ered: (3)  The  risk  to  wliich  the  property  and  person  of  the  salvor  is  exposed:  ( i)  The 
seve  ity  and  duration  of  his  labor:  (5)  Tho  promptness  with  which  he  interposed  his  ser- 
vices: and  (G)  The  skill,  courage  ami  juilgment  involved  in  them. 

Payment  fou  Service,  whe.s  not  a  B.viito  Suit  for  Salv.ioe. — A  payment  received  bv  a 
salvor  as  for  work  and  labor  and  use  of  material  upon  the  reasonable  understanding  on  Ibis 
part,  that  th)  other  and  principil  salvors  would  settle  and  receive  payment  on  t!ie  hame 
oasis  without  a  suit  for  salvage,  is  no  bar  t  >  such  salvor  intervenin.^  for  his  interest  in  a  suit 
subsequently  bn)ught  by  such  other  salvors  for  salvage,  and  receivmg  his  due  share  of  the 
award  therefor,  less  the  payment  theretofore  made. 

Admiralty.     The.  opinion  states  the  facts. 

M,  JV,  Fechkeimer  and  Henry  Ach,  for  the  libellants. 

Milton  Andros  and  Cyrus  Dolpli,  for  the  claimant. 

(7.  jE*.  8.  Wood,  for  the  intervenors  Gray  et  al. 

John  H,  Woodioard,  for  the  intervenors  Kidd  &  McDonald. 

Deady,  J.  This  suit  is  brought  against  the  steamship  Qaeen  of 
tho  Pacific,  '*her  tackle,  apparel,  furniture,  appurtenances  and 
cargo,"  to  obtain  compensation  for  a  salvage  service  rendered  them 
by  tho  libellants.  It  is  brought  by  George  Flavel,  the  managing 
owner  of  the  steam  tugs  C.  J.  13renham,  Astoria  and  Columbia,  and 
W.  S.  Gibson,  tho  managing  owner  of  the  steam  tug  Pioneer,  and 
twenty-one  others,  comprising  the  crews  of  said  tugs,  and  for  all 
others  entitled. 

Tho  libel  was  filed  October  13,  1833,  and  on  the  same  day  the 
vessel  was  arrested  and  delivered  to  the  owner — tho  Pacific  Coast 
Steamship  Company — on  a  claim  made  by  Mr.  C.  H.  Prescottj  its 
managing  agent  at  this  port. 

The  answer  of  the  claimant  was  filed  on  December  1,  and  admits 
that  the  libellants  performed  a  salvage  service  in  respect  to  the  vessel 
and  cargo;  and  the  contest  between  the  parties  is  practically  confined 
to  the  value  of  such  service,  and  particularly  to  certain  matters  of 
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fact,  npon  whicli  the  determination  of  this  question  largely  depends. 

On  May  28,  1884,  the  Ilwaco  Steam  Navigation  Company,  J.  H. 
D.  Gray  and  nineteen  others,  the  crews  of  the  steam  tugs  General 
Canby  and  General  Miles  and  a  scow  filed  a  libel  of  intervention  on 
behalf  of  themselves,  as  the  owners,  agents  and  crews  of  said  tags 
and  scow,  setting  forth  the  part  they  performed  in  the  saving  of  the 
vessel,  and  asking  that  a  corresponding  portion  of  any  sum  allowed 
as  a  compensation  therefor  may  be  awarded  to  them  by  the  court. 

The  answer  of  the  claimant  to  the  libel  of  intervention  admits  that 
the  intervenors  rendered  the  services  alleged  by  them,  but  denies 
their  alleged  value  and  importance  and  the  circumstances  of  danger 
and  risk  relied  on  to  give  them  enhanced  value;  and  also  sets  up  that 
they  were  paid  for  by  the  claimant  at  the  time  as  follows:  To  said 
Gray,  as  agent  for  the  said  Ilwaco  Steam  Navigation  Company,  six 
hunared  dollars;  and  to  said  Gray,  personally,  for  the  use  and  ser- 
vices of  said  scow  and  crew,  and  his  own  services,  six  hundred  and 
fifty-four  dollars. 

An  amendment  to  the  libel  of  intervention  admits  the  payment 
alleged  in  the  answer,  but  denies  that  it  was  received  in  full  satis- 
faction of  the  service  rendered,  but  with  the  express  understanding 
that  it  should  not  operate  as  a  bar  to  the  claim  of  the  intervenors 
as  salvors  in  any  suit  that  might  be  instituted  for  salvage. 

Between  November  21,  1883,  and  April  24,  1884,  three  libels  of 
intervention  were  filed  by  a  number  of  persons  who  appear  to  have 
been  employed  and  paid  by  the  claimant  to  throw  over  cargo,  or 
were  of  the  volunteer  crew  of  the  boat  from  the  life  saving  station. 
From  the  answers  of  the  claimant  thereto  it  appears  that  this  crew 
have  a  suit  now  pending  againat  the  Qaeen  in  Washington  territory 
for  the  same  service,  and  that  the  stevedores  were  employed  and 

f>aid  by  the  claimant  at  the  rate  of  half  a  dollar  an  hour  for  their 
abor,  and  the  proof  sustains  the  answers  in  both  cases.  No  evi- 
dence was  offered  or  argument  made  on  behalf  of  these  intervenors, 
and  it  is  taken  for  granted  that  their  claims  are  abandoned  and 
their  libels  will  be  dismissed.  Separate  libels  of  intervention  were 
also  filed  by  John  McDonald  and  John  S.  Kidd,  alleging  that  they 
assisted  in  saving  the  Queen — McDonald  by  serving  as  **  sole  fire- 
man" "for  ten  hours  or  more"  on  the  tug  Pioneer  during  the  time 
she  was  employed  in  rescuing  the  Queen,  and  Kidd  as  ''sole  engi- 
neer "  on  such  tug  during  all  such  time.  No  defense  is  made  to 
these  claims,  and  they  will  be  taken  as  confessed.  Besides,  that  of 
Kidd's  is  proven  by  his  own  testimony. 

Briefly,  the  facts  either  admitted  or  proven,  concerning  the  strand- 
ing of  the  vessel  and  her  rescue,  are  as  follows:  On  September  2, 
1883,  the  steamship  Queen  of  the  Pacific,  being  engaged  in  the 
coasting  trade  between  Portland  and  San  Francisco,  left  the  latter 
port  for  the  former,  and  arrived  off  the  mouth  of  the  Columbia  river 
in  the  forenoon  of  September  4,  where  she  anchored  for  a  time 
within  the  sound  of  the  automatic  buoy,  and  then  crossed  the  bar 
and  entered  the  river  by  the  south  channel  under  the  direction  of  a 
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licensed  Columbia  bar  pilot,  whom  she  carried  for  that  purpose. 
The  weather  was  very  thick  with  fog  and  smoke,  the  wind  was  light 
and  the  sea  quite  calm.  As  she  came  abreast  of  Clatsop  spit  the 
vessel  lost  the  channel  and  turned  to  the  southward;  and  at  or  near 
.  high  water,  and  about  1:45  p.  M..  ran  hard  and  fast  on  the  north 
end  of  said  spit,  in  the  quicksand,  at  a  point  about  one-fifth  of  a 
mile  to  the  southwesterly  of  a  straight  line  drawn  between  Cape 
Disappointment  and  Point  Adams  lights,  and  about  one  mile  and  a 
third  to  the  northeasterly  of  red  buoy  number  2,  and  one  mile  and 
a  half  south  of  the  wreck  of  the  Great  Bepublic,  and  within  the 
twelve  foot  line,  where  she  lay.  heading  southeasterly,  at  nearly  a 
right  angle  witli  the  channel,  until  she  was  pulled  off  the  next  day. 

On  this  voyage,  the  Queen  had  on  board  Mr.  George  C.  Perkins, 
the  vice-president  of  and  a  director  in  the  Pacific  Coast  Steamship 
Company,  and  one  of  its  general  managing  agents;  and  was  fully 
equipped  and  manned.  She  was  then  about  one  year  old  and  worth 
four  hundred  and  eighty-five  thousand  dollars,  and  carried  one  hun- 
dred and  sixty  cabin  and  seventy-four  steerage  passengers,  and  one 
thousand  eight  hundred  measured  tons  of  freight,  worth  three  hun- 
dred and  fifteen  thousand  dollars,  of  which  ninety-five  thousand  dol- 
lars worth  was  jettisoned,  together  with  the  United  States  mails  and 
express  matter  of  not  less  than  twenty-two  thousand  seven  hundred 
and  fifty  dollars  in  value.  The  passage  money,  which  was  prepaid 
in  San  Francisco,  amounted  to  three  thousand  one  hundred  and 
twenty-four  dollars  and  fifty-six  cents.  The  freight  on  the  whole 
cargo  was  eight  thousand  nine  hundred  and  fifty-five  dollars  and  seven 
cents,  and  on  the  portion  saved  it  was  five  thousand  nine  hundred 
and  twelve  dollars  and  twenty-eight  cents. 

As  soon  as  the  vessel  stranded  the  master  ordered  the  engines  re- 
versed and  attempted  to  back  her  off,  but  without  success.  Guns 
were  at  once  fired  and  steam  Avhistles  blown  as  signals  of  distress, 
and  the  chief  officer,  Mr.  Hall,  dispatched  in  a  small  boat  to  Astoria 
with  a  message  to  Captain  George  Flavel,  one  of  the  libellants,  to 
send  all  the  tugs  under  his  control  to  the  assistance  of  the  Queen. 

The  signal  guns  were  heard  by  the  lookout  of  the  tug  J.  C.  Bren- 
ham,  then  lying  at  anchor  in  Baker's  bay,  and  the  fact  at  once  com- 
municated to  her  master,  M.  D.  Staples,  who  immediately  started 
with  his  tug  in  the  direction  of  the  spit,  taking  with  him,  at  the  re- 
quest of  Captain  O.  T.  Harris,  then  m  charge  of  the  life-saving  sta- 
tion at  Cape  Disappointment,  a  lifeboat  and  volunteer  crew.  The 
weather  was  very  thick,  and  the  Brcuham  proceeded  under  a  slo^r 
bell,  at  the  rate  of  about  six  miles  an  hour,  across  the  middle  sand 
directly  for  the  spit,  through  a  channel  known  to  the  master,  and 
called  the  *' Cut-off,"  and  reached  the  vicinity  of  the  Queen  in  about 
twenty-five  minutes. 

The  Brenham  then  drew  about  eleven  feet  of  water  and  approached 
within  about  one  hundred  and  fifty  feet  of  the  stern  of  the  ship,  and 
a  little  on  the  port  quarter,  and  was  hailed  by  some  one  thereon,  and 
asked  to  '*  come  closer."    But  the  tug,  striking  the  bottom,  she 
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withdrew  from  the  ship  near  one-fourth  of  a  mile,  but  within  ear- 
shot, where  she  lay  to  until  near  five  o'clock  in  the  evening,  when, 
having  received  about  one  hundred  and  twenty-five  of  the  Queen's 
passengers  from  her  starboard  gangway  by  means  of  the  life  and 
ship's  boat,  she  proceeded  to  Astoria,  where  she  arrived  with  the 
passengers  at  half-past  six  o'clock,  and  delivered  a  message  from  the 
Queen  concerning  their  disposition,  to  the  claimants'  agent  at  that 
place. 

In  the  meanwhile,  the  steam  tug  Canby,the  property  of  thellwaco 
Steam  Navigation  Company,  then  drawing  from  seven  and  a  half  to 
eight  feet  of  water,  in  the  course  of  its  regular  trip  from  Astoria  to 
Cape  Disappointment,  met  Hall  of  the  Queen  on  his  way  to  Astoria 
in  the  small  boat,  when  the  master  of  the  tug — ^Thomas  Parker — 
learning  what  had  befallen  the  Queen,  returned  with  Hall  to  Astoria, 
where  the  latter  delivered  the  message  from  the  Queen  for  help,  to 
Flavel. 

The  intervener  and  agent  of  the  Canby,  J.  H.  D.  Gray,  having 
learned  from  Staples  and  Hall,  on  their  arrival  in  Astoria,  of  the 
condition  of  the  Queen,  immediately,  and  of  his  own  motion,  equip- 
]ied  and  manned  a  scow  belonging  to  himself,  then  lying  at  Astoria, 
loaded  with  sand,  and  taking  it  in  tow  of  the  Canby,  carried  it^  to 
the  Queen,  unloading  the  sand  in  the  river  as  he  went,  and  giving 
pilots  Gunderson  and  Doig  a  passage  there  on  the  tug;  and  this  he 
did  with  the  purpose,  then  publicly  avowed,  of  enabling  the  Queen 
to  get  a  heavy  anchor  out  astern  in  time  to  prevent  the  next  tide  from 
swinging  her  around  or  driving  her  further  up  on  the  sand,  and  to 
aid  in  lightening  her  of  her  cargo. 

Gray  arrived  at  the  spit  between  four  and  five  o'clock,  and  anchored 
about  one  hundred  yards  oflf  the  ship's  port  quarter,  where,  by  means 
of  a  line  to  the  Queen  and  one  to  the  tug,  the  scow  was  used  as  a 
ferry  between  the  two,  whereon  one  hundred  or  more  passengers, 
with  their  hand  baggage,  were  transferred  from  the  Queen  to  the 
Cabny,  and  Gray  was  about  starting  with  them  to  Astoria,  when,  at 
the  request  of  the  master  of  the  former,  he  transferred  said  passen- 
gers to  the  tug  Pioneer,  then  lately  arrived  from  Astoria,  and  re- 
mained with  the  Canby  by  the  Queen  to  assist  in  putting  out  her 
anchor. 

That  evening,  at  slack  low  water,  and  about  nine  o'clock,  the  ship's 
bow  anchor,  weighing  about  five  thousand  five  hundred  pounds,  was 
lowered  on  to  the  scow  and  towed  astern  about  one  hundred  fathoms 
by  Gray  and  dropped  a  little  off  the  port  quarter.  A  four-fold  jnir- 
chaso  was  then  applied  to  the  inboard  end  of  the  twelve-inch  hawser 
attached  to  this  anchor,  and  the  fall  carried  to  the  steam  capstan, 
and  hove  taut  for  the  purpose  of  preventing  her  from  going  luither 
on  the  spit  and  also  of  helping  her  off  on  the  next  high  tide. 

On  the  morning  of  the  fifth,  Gray,  after  placing  the  scow  along- 
side of  the  Queen,  sent  the  Canby  away  on  her  regular  business, 
but  remained  himself  with  the  scow  and  took  from  the  ship  baggage 
of  the  value  of  fifteen  thousand  dollars,  and  express  matter  of  much 
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greater  valne,  which,  with  the  aid  of  the  Gen.  Miles,  a  steam  tog 
elonging  to  said  Ilwaco  Steam  Navigation  Company,  he  safely 
towed  to  Astoria  on  the  afternoon  of  said  day. 

As  soon  as  Flavel  received  the  message  from  the  Queen,  on  the 
fourth,  he  despatched  from  Astoria  the  tug  Pioneer,  D.  J.  Mc Vicar, 
master,  to  the  assistance  of  the  ship,  which,  with  Hall  and  his  small 
boat  and  crew  on  board,  reached  there  about  five  o'clock  p.  m.  of  the 
same  dav,  and  anchored  about  one-fourth  of  a  mile  distant  from  the 
Queen,  where  she  received  the  passengers  from  the  Canby,  as  above 
stated,  and  then  carried  them  to  Astoria,  where  she  arrived  about 
eight  o'clock  in  the  evening,  and  remained  until  the  next  morning. 

While  despatching  the  Pioneer,  Flavel  had  the  tug  Astoria,  then 
laid  up  at  her  dock,  made  ready  and  a  special  crew  employed,  and 
sent  to  the  aid  of  the  Queen,  where  she  lay  until  the  next 
morning. 

About  nine  o'clock  in  the  evening  of  the  fourth,  a  consultation 
was  held  on  board  the  Queen,  when  it  was  decided  that  if  the  ship's 
anchor  and  propeller  did  not  get  her  of  at  the  next  high  tide,  the 
cargo  should  be  jettisoned.  And  to  this  end  the  ship's  engines  were 
reversed  and  both  them  and  the  steam  capstan  worked  at  full  speed 
for  about  two  hours  and  a  half  and  until  after  high  water,  but  with- 
out moving  her.  Accordingly,  between  two  and  three  o'clock  in  the 
morning  a  request  was  sent  from  the  ship  to  the  Astoria,  that  she 
should  go  to  Cape  Disappointment  and  get  some  soldiers  to  aid  in 
throwing  over  the  cargo,  but  those  on  board,  including  Noyes,  the 
Astoria  agent  of  the  ship,  thinking  it  doubtful  if  any  sufficient  num- 
ber of  soldiers  could  be  obtained  at  the  cape,  and  also  concluding 
that  it  was  not  safe  to  attempt  to  move  in  tlie  dark,  the  tug  did  not 
leave  her  anchorage  until  four  o'clock  in  the  morning,  when  she 
returned  to  Astoria,  where  Noyes  procured  forty  laborers  and 
returned  on  the  tug  to  the  ship  with  them  about  nine  o'clock  in  the 
morning.  The  Astoria  also  took  down  a  scow  and  anchored  it  in 
the  vicinity  of  the  ship. 

The  tugs  Pioneer  and  Brenham  laid  at  Astoria  all  night  and 
returned  to  the  ship  about  seven  or  eight  o'clock  on  the  morning  of 
the  fifth.  On  the  same  morning  the  tug  Columbia  was  lying  in 
Baker's  bay,  and  the  master — Alex.  Malcolm — having  been  informed 
that  the  Queen  was  ashore,  went  to  her  aid  about  half -past  five 
o'clock  and  anchored.  Soon  after,  at  a  request  from  the  ship,  the 
tug  returned  to  the  cape  and  brought  back  twenty  four  men  and  a 
surf  boat,  and  then  took  the  small  remainder  of  the  Queen's  passen- 
gers to  Astoria  and  returned  to  the  ship  about  eleven  o'clock.  The 
crew  of  the  Queen  commenced  throwing  over  cargo  about  five 
o'clock  in  the  morning,  and  continued  to  do  so  until  about  eleven 
o'clock,  aided  by  the  men  from  Astoria  and  the  cape  as  soon  as  they 
arrived.     At  first  they  discharged  through  the  forward  and  after 

Eorts;  but  between  nine  and  ten  o'clock  the  starboard  after  port 
ad  to  be  closed  on  account  of  the  rising  of  the  tide  and  the  list  of 
the  ship  to  that  side. 
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The  libellant  George  Flavel,  is  a  seamen  and  master  mariner  of 
experience,  and  has  been  familiar  with  the  entrance  to  the  Colum- 
bia river,  as  the  owner  and  manager  of  pilot  and  tug  boats  thereabout 
for  more  than  a  quarter  of  a  century.  As  the  managing  owner  of 
the  tugs  Brenham,  Columbia  and  Astoria,  and  the  managing  agent 
of  the  tug  Pioneer,  he  went  to  the  assistance  of  the  Queen  on  the 
morning  of  the  fifth;  and  after  boarding  her  had  a  consultation  with 
the  master  of  the  ship  and  Mr.  Perkins,  substantially,  according  to 
the  testimony  of  the  latter,  as  follows:  The  master  of  the  Queen 
said  to  Flavel,  "We  are  in  a  tight  place,"  and  asked  him  what  he 
thought  of  it.  Flavel  asked  what  he  had  been  doing,  and  I  spoke 
and  said  we  had  been  throwing  cargo  overboard  since  daylight,  and 
that  we  had  an  anchor  out  on  the  port  quarter  upon  a  one  hundred 
and  twenty-fathom  line,  and  that  ''we  had  held  her  in  that  position." 
Flavel  said  that  was  all  right.  I  asked  him  what  the  chances 
were  for  getting  us  oflf,  and  he  said  he  did  not  know,  that  he  **  would 
do  his  best."  We  chatted  then  a  few  moments  and  Flavel  said: 
**  All  right,  I  will  go  on  board  and  do  what  I  can."  I  said :  **  All 
right,  go  on  aboard  and  use  your  own  best  judgment  and  do  the 
best  you  can  to  rescue  the  ship  and  we  will  do  the  best  we  can  to 
look  after  her." 

About  half-past  eleven  o'clock  Flavel  returned  to  the  tugs  in  the 
life-boat,  and  caused  the  Brenham  and  Pioneer  to  be  made  fast  to 
the  ship's  stern  by  passing  their  hawsers  through  her  port  quarter 
and  stern  chocks  respectively,  and  then  the  Astoria  gave  her  hawser 
to  the  Brenham,  in  which  condition  they  pulled  on  the  ship  near  an 
hour.  The  flood  tide  was  setting  in  pretty  strong  across  the  track 
of  the  tugs  and  made  it  difficult  to  keep  them  in  position.  The  Bren- 
ham and  Pioneer,  by  reason  of  the  current  and  swell,  were  driven 
together  and  materially  injured,  and  were  in  danger  of  being  very 
seriously  injured,  if  not  sunk.  About  twelve  o'clock  the  Brenham's 
hawser — a  large  towing  one — ^parted,  and  she  and  the  Astoria  were 
separated  from  the  ship.  The  Columbia  then  attempted  to  give  her 
hawser  to  the  Queen,  but  failed,  when  Flavel  boarded  her  and  suc- 
ceeded in  making  her  fast  to  the  ship  in  the  place  of  the  Brenham 
alongside  of  the  Pioneer.  The  Astoria  was  then  placed  in  front  of 
Columbia  and  the  Brenham  in  front  of  the  Pioneer,  and  the  four 
tugs  thus  placed,  pulled  at  the  ship  from  a  half  to  three-quarters  of 
an  hour,  and  until  high-water  slack,  when  she  came  off  the  spit  on 
an  uneven  keel,  with  a  list  to  port,  rolling  and  striking  the  bottom, 
but  in  an  uninjured  condition,  and  proceeded  on  her  voyage. 

On  leaving  San  Francisco  the  Queen  drew  sixteen  feet  throe  inches 
forward  and  eighteen  feet  two  inches  aft,  though  owing  to  the  con- 
sumption of  coal  on  the  voyage  she  must  have  lightened  some  before 
stranding,  but  how  much  is  not  known.  From  the  testimony  of  the 
river  pilot — Stevens — who  took  charge  of  the  ship  at  Astoria  on  the 
sixth,  it  appears  that  her  draft  aft  was  then  nearly  seventeen  feet, 
and  the  draft  forward  was  probably  reduced  in  the  same  pro- 
portion. 
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The  diameter  of  the  ship's  wheel  is  sixteen  feet,  and  according  to 
her  model  in  evidence,  the  center  of  the  hub,  which  is  three  feet  in 
diameter,  is  nine  feet  above  the  line  of  the  keel.  At  low  water,  the 
hub,  when  not  covered  by  the  swell  of  the  sea,  was  clearly  visible, 
from  which  it  is  rightly  inferred  that  the  ship  had  then  not  more 
than  eight  feet  of  water  under  her  stern,  when  on  an  even  keel. 
Her  engines  were  rated  at  three  thousand  horse  power,  but  were 
never  worked  beyond  two  thousand  one  hundred  or  two  thousand  two 
hundred  horse  power.  The  engineer  testifies  that  he  commenced  to 
work  them  about  12:40  p.  m.  of  the  fifth,  but  as  the  wheel  was  buried 
in  the  sand  they  were  worked  slowly  until  it  was  cleared.  They  were 
working  at  their  full  capacity  when  the  ship  came  off,  and  had  been 
for  the  half  hour  immediately  preceding.  The  engine  that  workeil 
the -steam  capstan  to  which  the  anchor  line  was  attached  is  about 
fifty-horse  power,  and  was  also  working  at  its  full  capacity  when  the 
ship  came  off  the  spit. 

The  combined  power  of  the  four  tugs  is  a  little  over  one  thousand 
one  hundred  horse  power,  and  the  position  they  occupied  with 
reference  to  the  ship  when  they  first  commenced  pulling  on  her  was 
four  points  or  less  off  her  port  quarter,  but  for  some  time  before 
she  came  off  it  was  about  two  points  off  said  quarter. 

In  my  judgment  Flavel  acted  wisely  in  keeping  the  tugs  well  off 
the  ship's  quarter,  rather  than  astern,  at  least  until  the  moment  of 
high  water,  when  she  was  expected  to  come  off,  if  at  all;  for  by  that 
means  she  was  worked  sideways  in  her  bed  and  thus  freed  from  the 
pressure  of  the  sandbank  which  had  naturallv  formed  around  her 
quarters  and  under  her  stem,  and  so  far  barred  her  way  off  the  spit. 
And  being  unable  by  her  own  power  or  any  power  applied  directly 
astern,  to  work  herself  in  her  bed  and  break  up  this  sandbank  jji 
whicli  she  was  imprisoned,  it  is  altogether  improbable  that  the 
Queen  would  ever  have  gotten  off  the  spit  by  her  own  unaided 
efforts,  or  by  any  aid  short  of  that  furnished  by  Captain  Flavel. 

According  to  the  tide  tables  for  the  Pacific  coast,  published  by 
the  **  U.  S.  Coast  and  Geodetic  Survey  oflSce,"  the  second  high 
water  at  Astoria,  on  September  4,  1S83,  occurred  at  2:13  p.  M.,  and 
the  water  rose  eight  and  nine  tenths  feet.  The  first  high  water  on 
the  next  day  occurred  at  2:37  A.  M.,  and  measured  seven  and  four 
tenths  feet  and  the  second  one  at  2 :39  p.  M. ,  and  stood  at  eight  and 
seven  tenths  feet.  The  tides  continued  to  decrease  in  height  until 
the  10th,  when  they  stood  at  five  and  nine  tenths  feet  and  seven  aud 
four  tenths  feet.  By  the  "Tide  constants,"  given  in  the  appendix 
to  these  tables,  it  appears  that  the  high  tides  on  the  fourth  and  fifth 
of  Sej)tember  occurred  at  **  Clatsop  (near  Point  Adams)"  only 
seven  minutes  sooner  than  at  Astoria,  and  were  one-tenth  of  a  foot 
lower. 

Counsel  for  the  claimant  assumes  that  the  facts  stated  in  this 
**  constant"  are  true.  But  I  do  not  understand  that  they  are  put 
forth  as  being  anything  more  than  approximately  true,  and  in  this 
instance  they  appear  to  fall  far  short  of  even  that. 
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Point  Adams,  at  tlio  nearest  point,  is  over  three  miles  from  the 
place  where  the  Queen  was  stranded,  in  a  direction  near  oast  south 
east,  and  the  tide  is  full  at  the  latter  place  probably  sooner  than  at 
the  former.  Captain  Harris  of  the  life  saving  station  at  Capo  Dis- 
appointment, testifies  that  the  tide  is  thirty-five  to  forty  minutes 
earlier  at  the  cape  than  Astoria;  and  that  a  steamboat  leaving  the 
former  place  on  a  high  tide  will  ordinarily  carry  it  with  her  to  As- 
toria. There  is  no  direct  evidence  of  the  distance  from  the  cape  or 
the  spit  to  Astoria,  but  there  are  a  good  many  circumstances  bear- 
ing quite  directly  on  the  question;  and  I  think  the  fact  is  of  that 
character  that  the  court  may  take  notice  of  it.  By  the  chart  of  the 
mouth  of  the  Columbia  river,  ''Sheet  No.  1,"  published  by  the 
United  States  coast  survey,  1881,  it  appears  that  Astoria  is  about 
ten  miles  from  Cape  Disappointment  and  about  eight  from  the  point 
where  the  Queen  was  stranded.  Now,  if  the  tide  wave  or  swell 
moves  from  the  cape  to  Astoria  in  forty  minutes  or  a  mile  in  four 
minutes,  the  tide  would  be  high  at  the  spit  about  thirty-two  min- 
utes sooner  than  at  Astoria.  This  conclusion  accords  with  common 
observation  and  experience,  while  the  statement  that  the  tide  wave 
move^  from  the  spit  to  Astoria  in  seven  minutes,  or  at  the  rate  of  a 
mile  in  seven-eighths  of  a  minute,  is  contrary  to  both  and  improba- 
ble on  its  face.  According  to  this  conclusion,  it  was  high  tide  ou 
the  spit  on  the  afternoon  of  September  the  4th,  at  1 :41,  and  on  the 
afternoon  of  the  fifth  at  2:07.  It  may  then  be  regarded  as  morally 
certain  that  the  Queen  went  on  and  came  off  the  spit  at  high  water 
slack. 

During  the  fourth  and  fifth  the*  weather  was  very  thick,  althou.a;h 
the  fog  lifted  some  at  times,  and  the  night  very  dark.  Around  the 
Queen  there  was  constantljr  a  choppy  se^,  with  a  swell  of  about  six 
feet,  with  an  occasional  tide-rip  or  light  breaker  on  her  stern  and 
starboard  quarter,  at  low  tide. 

According  to  the  ot)servation  recorded  by  the  signal  servilse  at 
Fort  Canby,  the  wind  on  September  4  was  steady  from  the  north  at 
the  usual  times  of  observation,  namely,  3:52  a.  m.,  11:52  a.,  m.  and 
7:52  p.  M.,  at  the  rates  of  five,  six  and  seven  miles  an  hour;  on  tho 
fifth  it  was  steady  from  the  north  at  the  first  observation,  at  the  rate 
of  seven  miles  an  hour,  and  at  the  second  and  third  ones  steady  from 
the  south  at  the  rates  of  twelve  and  eleven  miles  an  hour,  and  on 
the  sixth  it  was  from  the  southeast  at  the  first  observation  at  the 
rate  of  twelve  miles  an  hour,  and  at  the  second  and  third  ones 
steady  from  the  south  at  the  rates  of  eighteen  and  six  miles  an  hour. 
Captain  Harris  testifies  that  on  the  sixth  there  was  a  gale  blowing 
from  the  southeast  at  Cape  Disappointment,  and  a  surf  on  the  spit 
that  would  have  made  it  very  dangerous  for  the  Queen  if  she  had 
been  there. 

The  Brenham,  Columbia  and  Astoria  are  wooden  vessels  and 
draw  about  ten  feet  of  water  each.  The  first  is  about  one  hundred 
tons  burden  and  two  hundred  and  forty  horse  power;  tho  second  is 
about  ninety  tons  burden  and  the  same  power;  and  the  third  is 
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about  one  hundred  and  twenty- five  tons  burden  and  three  hundred 
horse  power.  The  Pioneer  is  an  iron  vessel  of  about  one  hundred 
tons  burden  and  three  hundred  and  twenty-five  horse  power,  and 
draws  nine  and  a  half  feet  of  water.  They  were  each  manned  with 
a  master  and  sufficient  crew,  amounting  in  all  to  twenty-three  per- 
sons. 

The  only  evidence  in  relation  to  their  value  is  found  in  the  testi- 
mony of  the  libellant,  Flavel,  and  he  estimates  the  value  of  the 
Crenham  at  twenty-five  thousand  dollars,  the  Astoria  at  fifteen 
thousand  dollars,  the  Columbia  at  thirty-five  thousand  and  the  Pio- 
neer, ho  says,  is  held  by  her  owners  at  sixty  thousand  dollars — 
making  in  ail  the  sum  of  one  hundred  and  thirty-five  thousand  dol- 
lars. These  estimates  are  somewhat  general  and  for  the  purposes 
of  this  case  I  find  the  value  of  the  tugs  to  be  one  hundred  thousand 
dollars. 

The  cost  of  repairing  the  same,  on  account  of  the  injuries  sus- 
tained by  them  while  engaged  in  pulling  the  Queen  off  the  spit, 
including  the  value  of  four  hawsers  either  cut  or  broken  in  the  oper- 
ation, according  to  the  testimony  of  Flavel,  is  three  thousand  three 
hundred  and  eighty-six  dollars  and  eighty-four  cents,  to  which  he 
adds  one  thousand  dollars  for  repairs  yet  to  be  made  to  the  Pioneer. 

These  tugs  are  maintained  by  their  owners,  primarily,  for  the 
purpose  of  towing  vessels  in  and  out  of  the  Columbia  river,  and  not 
the  business  of  wrecking.  But,  nevertheless,  they  are  kept  pre- 
pared for  such  service,  when  needed,  and  their  presence  and  main- 
tainance  about  the  mouth  of  the  river  is  a  very  material  security  and 
benefit  to  the  commerce  of  the  Cofumbia. 

The  Canby  and  Miles  are  wooden  vessels — ^the  fir«t  one  of  seventy- 
six  tons  measurement  and  eight  feet  draught,  and  the  second  one  of 
one  hundred  and  thirty-six  tons  measurement  and  eleven  feet 
draught.  The  scow  is  fifty  by  twenty  feet,  deck  dimensions,  and 
four  feet  deep  in  the  hpld.  They  were  each*  duly  manned,  and  the 
number  of  the  crews  amounted  in  the  aggregate  to  nineteen  persons. 
The  Canby  is  admitted  to  be  worth  fifteen  thousand  dollars  and  the 
Miles  is  alleged  to  be  worth  forty-seven  thousand  dollars  and  the 
scow  six  hundred  dollars;  but  for  the  purposes  of  this  suit  I  find  or 
assume  that  thay  are  worth,  collectively,  fifty  thousand  dollars. 

In  his  testimony,  the  master  of  the  Queen  endeavors  to  show  that 
the  tugs  under  Flavel's  charge  were  so  badly  managed  that  they 
were  but  little  if  any  assistance  to  the  Queen,  and  that  in  fact  she 
floated  off  at  high  water  with  the  aid  of  her  anchor  and  machinery. 
But  this  view  of  the  matter  is  opposed  to  the  undoubted  and  con- 
trolling circumstances  of  the  case  and  contrary  to  the  weight  of  the 
evidence  generally.  It  is  also  in  direct  conflict  with  the  contem- 
poraneous and  unpremediated  statement  of  the  master  contained  in 
a  card  of  thanks  dictated  by  him  to  the  editor  of  the  Daily  Astorian 
on  September  the  5th,  and  published  over  his  signature  as  *'  Capt. 
Queen  of  the  Pacific,"  in  the  issue  of  that  paper  of  the  seventh  of 
the  same  month.     In  it,  after  premising  that  he  wishes  to  return  his 
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''sincere  thanks  for  the  prompt  courage"  shown  by  so  many  *'in 
aiding  the  Queen  of  the  Iracific,"  he  says:  "My  special  thanks  are 
due  to  Al.  Harris  [of  the  life-saving  stationj;  to  J.  H.  D.  Gray, 
who  stood  by  and  helped  from  the  start;  to  George  Flavel,  to  whose 
determination  we  owe  the  safety  of  the  vessel,  to  his  experienced 
pilots,  to  the  brave  men  who  took  off  the  passengers,  and  to  the 
citizens  who  kindly  cared  for  the  passengers  and  provided  them  with 
all  they  required.  The  services  of  all  were  of  the  best  nature,  and 
are  gratefully  acknowledged.  I  shall  ever  hold  them  in  remem- 
brance, and  again  desire  to  express  my  sincere  thanks. " 

On  the  same  occasion  the  master  publicly  toasted  Flavel  as  "the 
man  who  saved  the  Queen." 

Now,  after  making  all  due  allowance  for  the  kindly  and  grateful 
mood  in  which  this  toast  was  probably  drank  and  card  published,  it 
is  impossible  to  reconcile  what  is  said  in  either  of  them,  concerninfr 
th^  person  ''who  saved  the  Queen,"  or  **to  whose  determination 
"the  safety  of  the  vessel "  was  due,  and  the  evident  drift  and  pur- 
pose of  the  master's  subsequent  testimony,  and  particularly  with 
certain  statements  therein.  It  is  easy  to  see  that  the  card  and  the 
toast  came  from  the  heart  and  the  testimony  from  the  head.  The 
one  is  the  spontaneous  and  unqualified  statement  of  the  witness' 
feelings  and  convictions  cotemporaneous  with  the  occurrence,  while 
the  other  is  plainly  the  studied  and  calculated  afterthought  in  which 
he  undertakes  to  depreciate  as  far  as  possible  the  character  and 
benefit  of  the  libellant's  services,  with  the  intention  apparently  of 
diminishing  their  value  in  this  suit. 

It  is  also  assumed  in  the  arguhient  for  the  claimant  that  the  As- 
toria refused  to  assist  the  Queen  in  the  effort  made  to  get  off  on  the 
morning  of  the  fifth.  But  the  evidence  is  satisfactory  that  no  re- 
quest for  such  assistance  was  sent  to  the  Astoria  that  night,  nor  any 
other  than  the  one  to  go  to  the  cape  and  get  men  to  help  to  throw 
over  the  cargo. 

The  claimant  also  contends  that  the  Queen  moved  astern  at  high 
tide  on  the  morning  of  the  fifth.  The  third  officer  testifies  that  by 
the  use  of  the  lead  he  observed  her  move  astern  about  "  nine  feet." 
The  master  says  she  either  moved  or  the  anchor  came  home,  but  he 
does  not  say  which,  and  gives  no  reason  in  support  of  either  con- 
clusion, save  hearsay  and  conjecture.  But  the  weight  of  the  evi- 
dence and  the  probabilities  of  the  case  are  decidedly  against  her 
having  moved.  Captain  Harris,  who  was  on  board  at  the  time  and 
took  pains  to  observe  the  hawser,  thinks  she  did  not  move  until  she 
came  off.  Neither  did  the  master  or  any  one  else  mention  the  fact, 
or  even  allude  to  it,  when  Flavel  went  on  board  the  Queen  to  confer 
with  him  and  ascertain  her  condition,  before  going  to  work  to  try  to 
get  her  off.  And  it  seems  to  me  highly  probable  that  if  the  vessel 
had  moved  any  appreciable  distance  during  that  tide  it  would  have 
been  generally  known  or  reported  on  board,  and  that  it  would  have 
been  mentioned  to  Flavel  on  this  occasion,  as  a  material  if  not  a 
hopeful  circumstance. 
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But  if  she  did  move  a  short  distance — ^nine,  or  even  forty  feet — 
this  fact  does  not  tend  to  show  that  her  position  was  any  the  less 
dangerous  or  that  the  service  rendered  her  by  the  salvors  was  any 
the  less  valuable.  The  vessel  did  not  come  on,  that  is  certain;  and 
the  only  rational  explanation  of  the  fact,  if  it  be  a  fact,  as  suggested 
by  counsel  for  the  libellants,  that  instead  of  being  on  a  sloping  bot- 
tom she  was  in  a  ''  pocket,"  or  sink  in  the  sand,  and  therefore  in  the 
more  danger. 

As  a  general  conclusion  from  these  premises,  I  find  that  the  libel- 
lants and  the  intervenors,  Gray  and  others,  performed  a  salvage  ser- 
vice in  aiding  to  get  the  Queen  oflf  Clatsop  spit,  without  which  she 
would  be  buried  in  the  sand  there,  long  ere  this;  that  the  scow  and 
the  tug  Canby,  and  particularly  the  four  tugs  employed  in  pulling 
the  Queen  off  the  spit,  incurred  material  risk,  and  that  the  salvors, 
according  to  the  respective  positions  and  employments,  displayed 
skill,  judgment  and  courage  in  saving  the  Queen  and  taking  off  and 
removing  to  a  place  of  safety  her  passengers,  their  baggage,  express 
matter  and  mails;  that  Captain  Gray,  by  his  wise  forethought  and 
skillful  appreciation  of  the  Queen's  situation,  in  taking  the  scow  to 
the  ship,  as  he  did,  for  the  purpose  of  getting  out  an  anchor,  and 
the  attention  and  aid  he  gave  to  the  doing  of  the  same,  contributed 
very  materially  to  the  saving  of  the  vessel;  that  Captain  Flavel,  by 
the  skillful,  courageous  and  determined  manner  in  which  he  maneu- 
vered the  four  tugs  under  his  control  on  the  fifth,  under  circumstan- 
ces of  more  or  less  risk  to  them  and  to  himself  personally,  rendered 
a  very  great  service  to  the  Queen,  without  which,  in  all  probability, 
she  would  have  been  a  total  loss. 

And  the  important  question  now  to  be  determined  in  the  case,  is 
the  amount  to  be  allowed  the  salvors.  But  preparatory  to  that  and 
as  a  part  of  it,  the  defense  made  by  the  claimant  to  the  claim  of  the 
intervenors.  Gray  and  others,  must  be  considered  and  disposed  of. 
This  defense  turns  upon  the  effect  to  be  given  to  what  occurred  be- 
tween Gray  and  Perkins  at  Astoria  on  the  morning  of  the  sixth.  The 
parties  are  substantially  agreed  in  their  account  of  the  transaction, 
except  in  one  particular.  Briefly  and  substantially  it  was  as  fol- 
lows: Mr.  Perkins  asked  Captain  Gray  to  make  out  a  bill  for  his 
services,  that  he  wanted  to  get  away  to  Portland.  The  latter  wan- 
ted to  know  first  if  Flavel  was  going  to  settle  and  the  former  saiil 
he  thought  he  would,  whereupon  Gray  made  out  his  bills  and  pre- 
sented them  and  they  were  paid  to  him  accordingly.  Gray  swears 
that  when  he  presented  the  bills  to  Mr.  Perkins  he  said,  as  he  did 
so,  these  bills  are  for  ''services,"  but  if  there  is  a  suit  for  "sal- 
vage "  I  want  to  come  in  with  the  rest,  to  which  the  latter  replied — 
the  bills  are  very  reasonable  and  shall  be  paid;  and  if  there  is  any 
suit  for  salvage  you  shall  share  with  the  rest.  Mr.  Perkins  swears 
that  he  has  **no  recollection  '*  of  Gray's  saying  anything  about  any 
further  claim  in  case  of  a  suit  for  salvage,  but  that  he  volunteered 
the  remark  when  he  received  the  bills*,  that  if  Flavel  did  not  settle 
and  the  case  went  to  the  court  for  adjudication,  he  was  willing  the 
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court  slioukl  "  review  "  Gray's  claim,  if  it  could  be  done  without 
hazarding  the  interests  of  the  company. 

It  does  not  follow  that  because  Mr.  Perkins  does  not  now  recol- 
lect what  Captain  Gray  affirms  he  said,  that  the  statement  of  the 
latter  is  not  proven.  But  admitting  that  is  is  not,  I  think  the  bills 
were  presented  and  paid  under  the  apprehension  that  Flavel  was 
going  to  settle  on  the  basis  of  **  service,"  rather  than  **  salvage," 
and  that  there  would  be  no  suit  about  the  matter,  but  if  it  should 
turn  out  otherwise,  and  there  was  a  proceeding  for  salvage,  that 
Gray  and  others  should  not  be  prejudiced  thereby. 

Another  point,  as  made  by  the  claimant,  as  bearing  on  the  ques- 
tion of  the  amount  of  the  salvage,  and  that  is,  the  service  of  the  sal- 
vors was  not  voluntary,  but  rendered  in  pursuance  of  a  request,  or 
employment,  on  the  part  of  the  claimant.  The  authority  cited  in 
this  connection  is  the  case  of  The  Un<launted,  Lush.,  90-92,  But 
the  ruling  in  this  case  is  only  to  the  effect  that  when  the  services 
are  rendered  in  pursuance  of  a  request  Irom  a  vessel  in  danger  or 
distress,  the  party  rendering  them  is  entitled  to  recover  salvage,  ac- 
cording to  the  circumstances  of  tho  case,  although  such  services 
prove  to  be  of  no  benefit,  while  one  who  volunteers  his  services  to  a 
vessel  under  the  same  circumstances,  if  unsuccessful,  is  entitled  to 
nothing.  But  in  either  case  the  law  implies  that  tho  service  is  to  bo 
paid  on  the  usual  condition  of  the  ultimate  safety  of  the  property,  in. 
question:  The  Versailles,  1  Curt.,  360. 

And  whether  the  fact  of  a  request  shall  affect  the  amount  of  tho- 
compensation  for  a  salvage  service  must,  therefore,  depend  upon  tho 
degree  of  danger  in  whiqh  the  vessel  is  placed.  If  she  is  in  no  dan- 
ger of  destruction  or  serious  damage,  but  only  some  slight  injury, 
she  may  be  a  reasonable  security  for  a  salvage  service  rendered  her 
upon  request,  although  it  should,  prove  of  no  benafit  to  her.  In  such 
a  case,  compensation  not  depending  on  success,  the  amount  of  sal- 
vage may  very  properly  be  diminished  accordingly.  And,  although 
not  suggested  in  the  argument,  it  may  be  admitted,  that  if  Mr.  Per- 
kins, as  the  general  agent  of  the  claimant,  did  in  fact  employ  the 
salvors  on  the  credit  of  the  Pacific  Coast  Steamship  Company,  to- 
assist  in  the  rescue  of  the  Queen,  assuming  the  solvency  of  the  com- 
pany, the  risk  of  getting  nothing  for  their  services  if  unsuccessful,, 
would  not  enter  into  the  transaction,  and  should  not  be  consideretl 
in  estimating  the  amount  of  their  compensation.  But  nothing  of.' 
that  kind  took  place  on  this  occasion. 

Certainly,  neither  the  request  sent  to  Flavel  from  the  Queen  for 
his  tugs,  which  was  only  a  more  direct  form  of  a  signal  of  distress,. 
nor  the  conversation  between  him  and  Mr.  Perkins  on  the  deck  of' 
the  ship,  in  which  the  latter  told  Flavel,  substantially,  to  do  what* 
he  could  to  get  the  ship  off,  and  they  would  look  after  "her,  amounts* 
to  even  an  implied  contract,  whereby  the  Pacific  Coast  Steamship. 
Company  became  bound  to  pay  the  libellants  for  their  services,  as. 
salvors,  whether  they  were  successful  or  not. 

No.  89—2. 
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But  it  also  appears  from  the  master's  testimony,  that  Mr.  Perkins 
said  to  Flavel,  on  this  occasion,  **we  want  your  assistance — we 
make  no  bargain — we  will  do  nothing,"  from  which  it  appears  that 
the  agent  of  the  claimant,  while  accepting  the  services  of  the  libel- 
lants,  expressly  declined  to  make  any  agreement  concerning  their 
value,  or  to  bind  his  principal  to  the  payment  thereof  in  any  con- 
tingency. 

In  the  absence  of  an  express  contract  to  the  contrary  or  circum- 
stances from  which  such  contract  is  necessarily  implied,  the  pre- 
sumption is,  that  the  salvors  went  to  work  with  the  understanding 
and  expectation  that  they  would  get  their  compensation,  if  any,  ia 
the  usual  way — ofif  the  bed-rock — out  of  the  property  saved.  And 
there  being  no  such  contract  or  circumstances  in  this  case  the  sal- 
vors would  have  had  no  claim  for  salvage,  if  unsuccessful  in  their 
efforts  to  save  the  Queen,  because  she  was  in  a  peril  from  which  she 
must  have  been  wholly  saved  or  become  a  total  loss.  So  it  is  imma- 
terial in  this  case  whether  the  service  of  the  salvors  was  rendered 
upon  the  request  or  employment  of  the  ship  or  not.  The  service 
was  a  salvage  one,  and  they  could  only  look  to  the  saved  property 
for  their  compensation. 

Nothing  remains  but  to  determine  what  compensation  ought  to  be 
allowed  the  salvors.  And  this  is  always  the  perplexing  question  in 
these  cases.  Every  case  must  turn  largely  on  its  own  circumstances 
and  in  the  nature  of  things  the  award,  like  the  verdict  of  a  jury  in 
a  case  for  damages*  is  somewhat  arbitrary  and  only  approximately 
right  and  just. 

The  value  of  the  property  saved  is  seven  hundred  and  thirty-six 
thousand  seven  hundred  and  eighty-six  dollars  and  eighty-four  cents 
and  the  libellants  claim  that  the  award  ought  to  be  equal  to  twenty 
I)er  centum  of  that  amount,  or  about  one  hundred  and  fifty  thou- 
sand dollars.  The  claimant  has  not  directly  suggested  what  amount 
ought  to  bo  allowed  for  the  service,  but  from  the  awards  made  in 
the  cases  cited  by  counsel,  as  furnishing  a  proper  precedent  or  safe 
guide  on  this  }>oint,  it  appears  that  he  is  willing  to  allow  from  twenty- 
five  thousand  to  thirty-five  thousand  dollars. 

In  awarding  compensation  for  a  salvage  service  the  courts  do  not 
stop  at  mere  payment  for  the  work  and  labor  performed,  but  go 
farther,  and  give  the  salvor  an  appropriate  reward  in  the  interest  of 
commerce  and  navigation:    2  Par.  S.  &  A.,  292. 

In  The  Versailles,  1  Curt.,  355,  Mr.  Justice  Curtis  says:  ''The 
relief  of  property  from  an  impending  peril  of  the  sea,  by  the  vol- 
untary exertion  of  those  who  are  under  no  legal  obligation  to  ren- 
der assistance,  and  the  consequent  ultimate  safety  of  the  property, 
constitutes  a  technical  case  of  salvage;  and  when  its  compensation 
is  not  fixed  by  such  a  contract  as  a  court  of  admiraltj^  will  enforce, 
it  is  to  be  adjusted  according  to  those  liberal  rules  which  have  been 
found  beneficial  to  commerce^  and  have  long  formed  a  part  of  the 
marine  law." 


Dist.  Ct.  Or.]         The  Queen  of  the  Pacific.  735 

In  determining  the  amount  of  the  compensation  for  a  salvage  ser- 
vice, the  elements  which  enter  into  the  estimate  are:  (1)  The  value 
of  the  property  saved  and  that  employed  in  saving  it;  (2)  The 
degree  of  peril  from  which  the  saved  property  is  delivered;  (3)  The 
risk  to  which  the  person  and  property  of  the  salvor  is  exposed;  (4) 
The  severity  and  duration  of  his  labor;  (5)  The  promptness  with 
whifch  ho  interposes  his  services:  and  (6)  The  skill,  courage  and 
judgment  involved  in  them:  The  Versailles,  1  Curt.,  391;  2  Par.  S. 
4k  A ,  293. 

In  all  these  particulars  save  two — the  risk  to  the  persons  and 
property  of  the  salvors  and  the  severity  and  duration  of  their  labor 
— this  is  a  case  for  a  large  award .  The  property  saved  is  of  great 
value  and  it  certainly  was  in  extreme  peril,  and  that  it  could  be 
saved  at  all  was  very  improbable.  The  salvors  acted  promptly  and 
with  great  skill  and  good  judgment.  And  while,  on  tlie  whole,  the 
risk  sustained  and  the  labor  performed  by  the  salvors  was  not  very 
serious  or  severe,  yet  they  were  so  material  as  to  be  well  worthy  of 
consideration. 

After  careful  consideration  of  the  whole  matter  I  have  concluded 
to  award  the  salvors  the  sum  of  sixtv-four  thousand  seven  hundred 
dollars,  or  a  little  less  than  nine  per  centum  of  the  value  of  the  prop- 
erty saved,  to  be  distributed  as  follows:  For  repairs  on  the  Bren- 
ham,  Columbia  and  Astoria,  including  a  new  hawser  to  each,  the 
sums  of  eight  hundred  and  twenty  dollars,  one  thousand  one  hun- 
dred and  twenty  dollars,  five  hundred  and  sixty  dollars,  respectively, 
and  to  the  Pioneer  on  the  same  account  seven  hundred  dollars,  to 
the  tug  Pioneer  and  its  crew  fourteen  thousand  dollars,  and  the  tugs 
Brenham,  Columbia  and  Astoria  and  their  crews  twentv-seven  thous- 
and  dollars;  to  the  tug  Canby  and  its  crew,  four  thousand  five  hun-. 
dred  dollars;  to  the  tug  Miles  and  its  crew  five  hundred  dollars,  and 
the  scow  and  its  crew  five  hundred  dollars. 

From  the  sums  awarded  to  the  several  tugs  and  their  crews, 
except  the  Miles,  there  must  first  be  paid  to  each  of  the  persons 
composing  said  crews  on  the  fourth  and  fifth  of  September,  a  sum 
equal  to  the  following  multiple  of  the  monthly  wages  ho  was  then 
receiving  or  was  entitled  to  receive  for  ordinary  service  in  a  similar 
capacity:  To  each  master,  or  person  acting  as  such,  eight  times  a 
month's  pay;  to  each  pilot  and  engineer,  or  person  acting  as  such, 
six  times  a  month's  pay;  to  each  mate,  or  person  acting  as  such, 
four  times  a  month's  pay;  and  to  each  seaman,  or  other  person  of 
said  crews,  two  times  a  month's  pay. 

From  the  sums  awarded  to  the  Miles  and  the  scow  and  their 
crews  there  must  be  first  paid  to  the  persons  comprising  the  latter, 
as  follows:  To  the  master  and  pilot  of  the  Mi/.es,  seventy  dollars; 
to  the  engineer,  fifty  dollars;  to  the  mate,  thirty  dollars;  and  to 
the  fireman,  three  deck  hands  and  the  cook,  twenty  dollars  apiece; 
to  the  foreman  of  the  scow,  sixty  dollars,  and  to  the  three  deck 
hands,  forty  dollars  each. 
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The  remaininp;  portion  of  the  award — fifteen  thousand  dollars — is 
allotted  to  Captain  Flavel  and  Captain  Gray,  two-thirds  to  the  for- 
mer, and  one-third  to  the  latter. 

The  conduct  of  both  these  men  on  this  occasion  was  highly  meri- 
torious and  commendable,  and  deserves,  in  my  iudgmeut.  special 
recognition  in  this  award.  Nor  ought  the  fact  to  be  overlooked,  in 
this  connection,  that  the  latter  has  but  one  arm  and  the  former  is 
crippled  in  both  hands.  And,  looking  at  Captain  Flavel's  relation 
to  this  subject  generally,  as  well  as  in  this  particular  transaction,  by 
the  light  of  what  is  commonly  known  in  this  country,  as  well  as  the 
evidence  in  this  case,  it  may  be  justly  said,  substantially  in  the 
language  of  counsel,  that  the  enterprise  and  gallantry  displayed  by 
him  on  September  5  was  such  as  would  reflect  great  credit  on  a 
much  younger  and  abler  man  than  himself.  It  is  not  common  to 
find  a  man  of  sixty-three  years  of  ago,  crippled  in  his  hands,  and 
well  able  to  live  without  labor,  who  will  exert  himself  and  incur  the 
risk  of  bodily  harm  that  Cai)tain  Flavel  did  on  this  occasion.  And 
his  conduct  was  praiseworthy  throughout.  When  his  tu^s  were 
being  seriously  damaged,  and  their  destruction  seemed  not  impro 
bable,  ho  did  not  attempt  to  drive  a  bargain  with  Mr.  Perkins  for 
indemnity  in  case  he  was  unsuccessful.  But  regardless  of  conse- 
quences and  determined  to  save  the  ship  if  possibble,  he  persisted 
in  his  efforts  and  by  his  presence  and  example  directed  and 
encouraged  his  men  and  shamed  them  out  of  their  very  natural  and 
reasonable  apprehensions.  Indeed  he  was  largely  animated  by  a 
higher  motive  and  ])urpose  than  the  hope  of  obtaining  any  pecuniary 
reward.  As  is  well  known,  the  people  of  Oregon  and  adjoining  ter- 
ritories were  about  to  celebrate  the  completion  of  the  Northern 
Pacific  railway.  Distinguished  persons  from  all  parts  of  the  worltl 
were  bound  here  to  participate  in  the  event,  some  of  whom  were  on 
the  Queen.  That  this  valuable  vessel  should  become  a  wreck  on 
our  shores,  at  such  a  time,  was  regarded  by  all  concerned  as  a 
calamity  to  the  country.  Captain  Flavel  shared  this  feeling,  an  A 
us  a  matter  of  state,  as  well  as  personal  pride,  was  willing  and  dil 
make  exertions  and  take  risks  that  under  other  circumstances  ho 
might  well  have  declined. 

For  nearly  thirty-five  years  Captain  Flavel  has  been  engaged  in 
the  business  of  pilotage,  towage  and  salvage  about  the  mouth  of  the 
Columbia  river  and  within  the  jurisdiction  of  this  court,  and  has 
never  once  sought  the  aid  of  the  same  to  enforce  a  claim  for  suth 
service.  The  reasonable  and  obvious  inference  from  this  fact  is 
that  his  demands  have  iiot  been  extortionate  or  oppressive. 

In  the  decree,  provision  must  be  made  for  deducting  the  sums 
heretofore  paid  the  iutervenors,  Gray  and  the  Ilwaco  yteamsliip 
Company,  for  their  respective  services  from  the  amounts  awarded  to 
them,  and  for  the  payment  of  the  remainder  only;  and  for  the  filing 
with  the  clerk,  of  a  stipulation  by  the  owners  of  the  tugs  and  scow, 
and  the  members  of  their  several  crews  containing  a  schedule  or 
statement  of  the  position  or  employment  and  monthly  pay  of  each 


Sup.  Ct.  Or.]  Kelly  v.  Ruble.  737 

one  of  STicli  crews,  as  a  basis  upon  which  the  award  shall  be  so  far 
distributed.  Aud  in  case  such  stipulation  is  not  filed  within  twenty 
dajs  thereafter,  as  to  any  of  said  tugs  or  crew,  the  matter  may  be 
brought  before  the  court  for  determination  on  the  petition  of  the 
person  interested. 


SUPREME   COURT  OF    OREGON. 

Kelly  v.  Ruble. 

Faed  1884, 

Sale  op  Mining  Claoi— Paf.ol  Contract-  Statute  of  Frauds. —A  parol  contract  for 
tbc  sale  of  a  mining  claim  is  void  under  the  statute  of  frauds.  And  the  same  is  true  as  to  a 
parol  modification  of  a  written  contract. 

A  C'ORFonATiON  C\\nnot  Appoint  an  Agent,  nor  can  it  become  a  cettui  que  trust,  until  it 
ha.s  a  legal  existence. 

PuncHASE  OF  Real  Estate— Trust — Corporation— Estoppel. — One  -who  purchases  real 
estate  in  his  own  name,  although  representing  himself  to  the  vendor  as  acting  in  behalf  of  a 
corjxiration,  is  not  estopped  from  disputing  the  right  of  the  cor  p«)rat  ion  to  hold  him  as  a  tru.^ 
tcv^  of  the  proi)€rty  bought,  if  such  purchase  were  made  without  the  authorization  of  the  cor- 
poration. 

l*AiiOL  Contract  for  Sale  of  L.vnd— Part  Performance. — To  take  a  parol  contract 
for  the  sale  of  lands  out  of  the  operation  of  the  statute  of  frauds,  part  performance  is  neces- 
sary'', and  must  be  clearly  shown. 

Appeal  from  a  judgment  of  the  circuit  court  for  Jackson  county. 
The  opinion  states  the  facts. 

G.  H.  Williams,  for  the  appellant. 

P.  P.  Prim  and  Bonham  <jc  liamsey,  for  the  respondent. 

By  the  Court,  Waldo,  J.  The  complaint  alleges  that  on  the  first 
day  of  July,  1878,  the  respondent  bound  himself  by  an  agreement 
in  writing  to  convey  to  I.  N.  Muncy,  for  thirty  thousand  dollars,  to 
be  paid  in  installments  of  ten  thousand  dollars  in  two  weeks,  two 
months  and  four  months,  seven  mining  claims  in  Jackson  county, 
Oregon. 

The  respondent  owned  but  one  of  these  claims,  but  contracts  to 
convey  to  him  are  alleged  to  have  existed  between  him  and  the  owners. 
Some  of  these  contracts  are  shown  to  have  been  verbal,  and  in  the 
others  the  writings  have  not  been  produced.  They  must,  therefore, 
all  bo  held  to  stand  on  the  same  footing  of  verbal  contracts,  void 
under  the  statute  of  frauds.  The  complaint,  as  stated  in  respondent's 
brief,  goes  on  to  allege  that  liuble,  in  conjunction  with  Muncy  and 
severally  for  himself — what  that  may  mean  no  one  has  tried  to  ex- 
plain— assumed  said  contract  and  undertook  to  carry  it  out,  and  to 
take  said  property  from  respondent.  Now,  there  was  no  cbntnict 
on  Muncy 's  part  to  bo  assumed.  The  contract  was  unilateral :  Ilaw- 
ralty  r.  Warren,  17  N.  J.  Eq.,  124.  Muncy  had  an  option,  and  noth- 
ing more.  If  Ruble  became  bound,  he  became  so  wholly  by  subse- 
quent transactions.  Then,  after  llublo  had  assumed,  as  is  alleged, 
the  so-called  Muncy  contract,  it  is  next  alleged  that  the  contract  was 
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afterward  modified  so  as  to  exclude  the  Marshal  claim  and  reduce 
the  purchase  price  to  twenty-seven  thousand  dollars.  This  mo<lifi- 
cation  was  oral, and,  therefore,  void:  Dana  v.  Hancock,  30  Vt.,  616; 
Allen  v.  Munson,  18  Mich.,  306.  The  next  allegation  is  thatMuncy 
and  Ruble  undertook  to  raise  the  twenty-seven  thousand  dollars,  for 
which  the  contract  called,  and  we  are  introduced  to  the  subscription 
paper,  by  which  it  appears  that  Muncy — not  Muncy  and  Kuble — 
undertook  to  figure  in  the  character  of  vendor  of  these  claims,  and 
to  sell  them  to  said  parties  for  one  hundred  thousand  dollars.  The 
method  adopted  was  to  endeavor  to  form  a  company  and  issue  stock, 
out  of  the  proceeds  of  the  sale  of  which  Muncy  was  to  be  paid  one 
hundred  thousand  dollars,  and  to  make  over  the  property  to  the  com- 
pany. In  furtherance  of  this  project,  it  is  alleged  that  on  the  twenty- 
seventh  day  of  August,  1878,  Ruble,  Muncy,  Stump  and  Murphy 
incorporated  the  Coyote  Gold  and  Silver  Mining  Company;  and  Ru- 
ble is  alleged  then  and  there,  although  the  articles  of  incorporation 
had  not  been  filed  in  Jackson  county  until  the  sixth  of  September, 
to  have  purchased  of  Muncy,  acting  as  agent  fort  he  company,  fifty 
thousand  shares  of  stock,  and  to  have  agreed  to  pay  JSIuncy  there- 
for the  sum  of  twenty-five  thousand  dollars;  seven  thousand  dollars 
in  hand  and  the  balance  in  installments.  What  authority  Muncy 
had  to  act  as  agent  for  the  corporation  and  sell  its  stock  to  Ruble  is 
one  of  the  mysteries  of  this  remarkable  complaint.  At  this  time 
there  was  neither  stock  nor  company  in  existence:  Mokelumne  Hill 
M.  and  C.  Co.  v.  Woodbury,  llCal.,  424. 

So  far  as  the  complaint  affirmatively  shows,  Ruble  rests  under  the 
burden  of  this  debt  to  this  day.  There  is  not  a  word  more  about  the 
indebtedness  to  Muncy. 

The  corporation,  which  is  alleged  to  have  been  organized  for  the 
purpose  of  taking  and  holding  the  property  for  tho  benefit  of  the 
subscribers  to  tho  Muncy  subscription  paper,  seems  to  have  forgot- 
ten the  purpose  of  its  creation.  JBiit  it  is  alleged  that  the  incorpo- 
rators agreed  among  themselves  that  Ruble  should  "proceed  to 
Coyote  creek,  in  Jackson  county,  and  make  payments,  on  account 
of  said  Manny  and  Ruble  contract  with  the  plaintiff,  for  the  pur- 
chase of  said  mining  claims,  and  take  the  title  for  tho  same  in  the 
name  of  tho  company,  or  in  his  own  name;  but  it  was  agreed  be- 
tween said  parties  as  aforesaid,  that  if  taken  in  his  own  namo  the 
said  title  should  be  held  by  said  Ruble  in  trust  for  the  use  and  ben- 
efit of  the  company." 

The  transaction  thus  alleged  has  much  the  appearance  of  having 
been  a  transaction  between  third  parties — res  vder  alias  acta. 

It  is  then  alleged  that  Ruble  went  to  Jackson  county  in  pursu- 
ance of  said  agreement,  and  for  tho  purpose  of  purchasing  said 
mine  for  said  company,  and  represented  to  said  respondent  that  he 
was  tho  agent  for  said  company,  and  authorized  to  make  jmyments 
for  said  company  to  respondent,  and  take  title  in  his  own  namo  for 
tho  use  and  benefit  of  said  company;  and  that  respondent,  relying 
on  said  representations,  did,  on  tho  second  day  of  September,  1878, 
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cause  the  Davis  and  Bathburn  claim  to  be  conveyed  to  Ruble,  fol- 
lowed on  the  fourth  of  September,  by  conveyance  of  the  O'Shea  and 
Ilathburn  claims. 

How  does  the  case,  as  thus  far  stated,  stand  ?  The  claim  is,  that 
fluble  acted  as  afi^ent,  and  purchased  these  claims  for  the  Coyote 
Gold  and  Silver  Mining  Company,  and  holds  them  in  trust  for  that 
corporation.  This  cannot  possibly  be  true  as  matter  of  law.  The 
respondent  was  bound  to  taite  notice  that  the  articles  of  incorpora- 
tion had  not  been  filed.  When  Buble  purchased,  the  corporation 
had  no  legal  existence.  Huble  could  not  have  been  an  agent,  for 
there  was  no  principal.  Ho  could  not  have  been  a  trustee,  for  there 
was  no  cestui  qtie  trust.  If  the  promise  was  made  to  Muncy,  Stump 
and  Murphy  for  the  benefit  of  the  corporation,  it  was  void,  not  only 
under  the  statute  of  frauds,  but  for  want  of  consideration.  As  a 
contract,  it-  would  have  been  one  to  which  the  respondent  was  a 
stranger.  But  suppose  the  corporation  to  have  been  in  existence, 
and  that  the  promise  was  made  directly  to  the  corporation,  Bublo 
paid  his  own  money,  and  his  promise  to  buy  and  hold  in  trust  for 
the  corporation  would  have  been  directly  in  the  teeth  of  the  statute 
of  frauds:  2  Sugden  on  Vendors,  8  Am.  Ed.,  438.  Hence,  even  if 
Buble  had  been  actually  the  agent  of  the  corporation,  and  had  un- 
dertaken to  purchase  the  property  for  the  corporation,  no  title  would 
have  vested  in  the  corporation  on  account  of  the  purchases  made  on 
the  second  and  fourth  of  September.  Some  other  ground  must  be 
found,  then,  on  which  to  assert  a  title  to  this  property  in  the  corpo- 
ration. This  ground  is  supposed  to  be  found  in  the  representations 
Bublo  is  alleged  to  have  made  to  the  respondent,  that  he  was  pur- 
chasing for  the  corporation.  In  other  words,  Buble  is  estopped,  by 
those  alleged  representations,  to  deny  the  title  of  the  corporation. 
But  the  corporation  was  a  stranger  to  the  alleged  representations, 
and  can  neither  take  advantage  of  nor  be  bound  by  them :  Averill  v. 
Wilson,  4:  Barb.,  180;  Wood  v.  Bennell,  51  Me.,  52;  32  Pa.  St.,  49. 

No  trust  can  arise  in  favor  of  the  corporation,  because  of  tlie£,e 
alleged  representations  to  the  respondent:  Bly holder  v.  Gibson,  18 
Pa.  St.,  135. 

Buble  is  not  charged  to  have  purchased  for  himself.  There  is  an 
insurmountable  difficulty  in  so  charging  him,  because  the  contract 
is  alleged  to  have  been  entire  and  Buble  purchased  only  a  part.  An 
end,  then,  would  seem  to  have  been  reached  in  the  attempt  to  estab- 
lish a  vendor's  lien  on  the  property  held  by  Buble.  But  this  appar- 
ently irremediable  defect  at  the  threshold  of  the  respondent's  case 
has  been  supplied  in  the  following  extraordinary  manner:  Buble 
and  the  corporation  are  both  defendants  in  the  suit,  and  between  them 
they  own  the  whole  of  the  property.  They  cannot  be  charged 
severally,  because  the  contract  was  entire.  There  was  but  one 
vendee  and  one  sale.  This  sale  was  made  to  the  corporation  and  a 
portion  of  the  property  conveyed  to  Bublo  as  trustee.  But,  unfor- 
tunately, the  corporation  can  assert  no  title  to  the  property  held  by 
Bublo.     The  equitable  as  well  as  legal  title  is  wholly  in  Buble. 
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How,  then,  is  the  trust  to  be  established  ?  The  respondent  solves 
the  difficulty  as  follows:  Ruble,  as  he  alleges,  represented  to  the 
respondent  that  he  was  purchasing  the  property  for  the  corporation, 
and  the  respondent  believed  those  representations  and  sold  to 
Buble,  believing  he  was  selling  to  the  corporation.  It  mast  be 
admitted  that  those  alleged  representations  gave  the  company  no 
title  to  the  property  so  purchased.  But  the  respondent  is  entitled 
to  consider  that  those  representations  were  true,  and  that  while 
Huble  is  not  estopped  to  deny,  as  against  the  corporation,  that  the 
property  he  holds  is  equitably  its  property;  he  is,  nevertheless, 
estopped  to  deny  this  as  against  the  respondent.  That  while  the 
property  does  not  belong  to  the  corporation,  within  any  legal  defi- 
nition of  the  word  property,  the  respondent  has  such  peculiar  rela- 
tions to  it  tbat  he  may  levy  on  and  sell  it  at  execution  sale  to  satisfy 
a  debt  against  the  corporation.  This  result  is  most  extraordinary. 
Ruble  and  the  corporation  are  consolidated  into  a  centaur-like  figure, — 
half  man,  half-corporation.  Ruble's  existence,  as  a  natural  person, 
is  so  far  destroyed  by  merger  in  the  corporation  that  a  sale  to  him 
instantly  vests  the  title  in  the  corporation.  There  is,  according  to 
the  respondent's  views,  no  distinction  in  legal  effect  between  Ruble 
and  Coyote  Gold  and  Silver  Mining  Company.  They  are  the  same. 
But  Ruble  claims  to  be  a  private  person  entitled  to  the  benefit  of 
the  laws  of  private  property.  The  property  of  one  person  cannot, 
by  the  laws  of  this  country,  be  taken  to  pay  the  debt  of  another. 
lot  this  is  precisely  what  the  respondent  is  attempting  to  do.  The 
corporation  which  is  sued  directly  as  the  purchaser  of  the  property 
and  debtor  to  the  respondent  for  the  purchase  money,  has  not  a 
shadow  of  title  to  the  property  held  bjr  Ruble.  Hence,  had  the 
corporation  made  defense,  the  debt  which  the  suit  is  brought  to 
enforce  would  have  been  shown  to  have  no  existence,  and,  conse- 
quently, the  respondent's  suit  would  have  failed.  But  the  corpora- 
tion makes  default.  This,  however,  cannot  afiect  Ruble.  Ruble 
can  attack  the  respondent's  case  as  the  corporation  could  have  at- 
tacked it,  and  show  that  the  corporation  has  no  title  to  the  property, 
and,  consequently,  that  he  cannot  be  a  trustee.  In  any  other  view, 
the  circumstance  of  making  defense  on  the  part  of  the  corporation 
would  determine  the  question  of  Ruble's  liability.  But  Ruble 
claims  adversely  and  his  rights  cannot  depend  on  any  such  princi- 
ple. The  alleged  representations  to  respondent  had  no  effect  on 
the  title  of  the  coq^oration,  and  there  is  no  other  title  in  contro- 
versy. The  respondent  asserts  rights  against  Ruble,  not  indepen* 
dently  of,  but  through  the  corporation,  and  his  case  fails  when  he 
fails  to  make  out  title  in  the  corporation. 

Next  then  we  come  to  the  transfer  of  the  Ash  and  Mc Williams' 
claim.  Wo  find  facts  impossible  to  reconcile  with  the  transaction  of 
an  entire  sale  set  up  by  the  respondent.  The  Davis  and  Rathbum 
claim  was  cor^veyed  on  the  second  of  September,  and,  since  the 
contract  was  entire,  the  contract  for  the  sale  of  the  whole  of  the 
property  should  have  been  made  by  that  time.     Now  it  cannot  be 
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d3Died  that  the  respondent's  contract  with  Ash  and  Mc Williams  was 
void  under  the  statute  of  frauds.  Hence,  the  respondent  had, 
equitably,  sold  that  claim  on  the  second  of  September  when,  the 
Davis  and  Bathburn  claim,  was  conveyed.  Ash  and  Mc  Williams 
^vero  the  absolute  owners  after  that  time  and  could  have  sold  to  any 
one  with  full  notice  of  the  void  contract  and  conveyed  a  perfect 
title.  There  were  neither  legal  not  equitable  rights  in  respondent 
of  which  to  take  notice.  On  what  ground,  then,  can  the  respondent 
claim  to  have  been  the  vendor  of  that  claim  on  an  entire  contract  ? 
Suppose  that  Ruble,  after  his  purchase  of  the  Davis  and  Kathbuvn 
claim  on  the  second  of  September,  had  conveyed  that  claim  to  one 
with  full  notice  of  the  void  oral  agreement.  Would  not  the  pur- 
chaser have  acquired  a  good  title  to  the  claim?  This  shows  that 
when  the  Davis  and  Bathburn  claim  was  conveyed,  no  sale  of  the 
Ash  and  Mc  Williams  claim  had  taken  place.  In  what  condition  was 
the  alleged  vendor's  lien  on  the  Davis  and  Kathbum  claim  prior  to 
tije  subsequent  conveyances  ?  If  the  other  claims  were  sold  under 
the  same  contract  with  the  Davis  and  Bathburn  claim,  they  must 
have  been  sold  by  the  second  of  September.  If  they  were  sold 
after  that  time,  it  severs  the  entirety  of  the  contract  and  is  fatal  to 
the  respondent's  case. 

But  how  can  the  respondent  avoid  the  statute  of  frauds  which 
stares  him  in  the  face  in  every  one  of  these  transactions.  There 
cannot  be  a  case  in  the  books  entitled  to  a  moment's  consideration 
that  will  sanction  such  an  inroad  on  the  statute  of  frauds  as  is 
attempted  in  this  case.  There  is  not  a  single  act  or  circumstance  in 
connection  with  the  alleged  part  performance  to  stand  as  a  safe 
guard  against  penury.  The  oral  agreement  was  as  invalid  in  equity 
as  at  law:  Earl,  J.,  Wheeler  v.  Reynolds,  66  N.  Y.,  236. 

Where  the  agreement  has  been  partly  performed,  equity  inter- 
feres to  prevent  fraud:  Id.,  236;  Plymale  v.  Comstock,  9  Or.,  321. 
The  act  of  part  performance  must  bo  clearly  proved,  and  to  do  this 
it  is  essential  that  the  act  itself  must  bo  such  that  it  cannot  be  con- 
sistently explained  except  on  the  supposition  of  an  agreement: 
Brewer  v.  Wilson,  17  N.  Y.  Eq.,  180;  Bunton  v.  Smith,  4  N.  11., 
353;  Charpait  v.  Sigeron,  34  Mo.,  03;  Knoll  v.  Harvey,  19  Wis., 
99;  Wheeler  V.  Reynolds,  06  N.  Y.,  231;  Peckham  v.  Barker,  8  R. 
I.,  22;  Purcell  v.  Minor,  4  Wall.,  513. 

What  presumption  can  be  raised  from  the  fact  that  Ash  and 
McWilliams  deeded  their  claim  to  Ruble,  that  there  was  an  agree- 
ment for  its  sale  between  respondent  and  Ruble?  It  appears  on  its 
faco  to  have  been  a  sale  made  bv  Ash  and  McWilliams  to  Ruble, 
and  when  it  is  shown  that  Ruble  paid  the  purchase  i)rico  to  thorn 
out  of  his  own  money,  and,  as  ho  swears,  for  his  own  benefit,  parol 
testimony  cannot  bo  heard  to  the  contrary.  Tho  act  which  i.s  set  uj) 
to  establish  part  performance  must  itself  furnish  some  evidence  of 
the  alleged  agreement  without  the  aid  of  parol  testimony. 

Such  testimony  alone  cannot  establish  part  performance:  Samms 
V.  Worthington,  38  Md.,  320-7,  cited  in  Waterman  on  Specific  Per- 
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formance,  261;  Harris  v.  Knickerbocker,  5  Wen.,  645;  Armstrong 
V.  Katterhorn,  11  Ohio,  234;  Danforth  v.  Lancy,  23  Ala.,  274; 
W^ilson  V.  "Wilson,  6  Mich.,  9;  German  v.  Mackin,  G  Pa.,  293;  Ham 
V.  Goodrich,  33  N.  H.,  32;  Jones  v.  Potermau,  3  S.  &  R.,  543;  S. 
C,  8  Am.  Dec,  672.  If  the  proposition  advanced  by  the  respond- 
ent was  true,  no  sale  of  real  estate  could  take  place  against  which  a 
vendor's  lien  could  not  be  established  wholly  by  parol  testimony  by 
collusion  between  the  grantor  and  alleged  vendor.  It  follows  that, 
admit  the  facts  to  be  alleged,  and  they  fail  as  mattes  of  law  to  show 
that  the  respondent  was  the  vendor  of  these  claims.  They  show,  oq 
the  contrary,  that  he  was  not. 

As  the  respondent  has  failed  to  make  out  a  sale,  it  becomes 
unnecessary  to  consider  the  case  further.  We  have  thus  far 
impliedly  admitted  the  existence  of  the  equitable  lien  of  a  vendor 
of  real  estate  for  the  unpaid  purchase  price.  But  ;we  doubt  the 
actual  existence  of  the  lien  in  this  state:  Ahrend  v.  Odiorno,  118 
Mass.,  201;  Kauffert  v.  Bower,  7  S.  and  R. ,  64,  76.  It  is  not  be- 
lieved the  existence  of  such  lien  was  decided  in  Pease  v.  Kelly,  3  Or. 

Judgment  reversed,  and  restitution  of  property  ordered. 


Watson,  C.  J.,  dissenting.  It  is  with  sincere  regret  that  I  find 
myself  compelled  to  dissent  from  the  opinion  of  the  majority  of  the 
court  in  this  case,  but  I  do  not  feel  at  liberty  to  adopt  a  difFerent 
course.  The  critirfsms  upon  the  complaint,  which  appear  in  the 
opinion,  in  my  judgment,  require  no  answer.  The  sufficiency  of  that 
pleading  is  virtually  conceded  throughout  the  arguments,  upon  which 
the  opinion  is  based.  It  is  the  insufficiency  of  the  facts,  and  not 
any  mere  deficiency  in  the  mode  of  their  allegation  that  is  adjudged. 
The  facts  upon  which  Kelly  relies  are  fully  stated.  If  they  entitle 
him  to  no  relief,  the  fault  is  not  in  his  pleading,  but  in  his  case  itself. 
Nor  will  it  be  necessary  to  pay  any  portion  of  the  evidence  more 
than  a  passing  attention,  since  the  opinion  proceeds  wholly  upon  the 
assumption  that  the  facts  alleged  by  Kelly  are  t^tablislied  by  the 
kind  of  proofs  introduced  for  the  i)urpose. 

The  facts  are  that  Kelly,  holding  an  undivided  one-half  interest 
in  certain  placer  mining  ground,  and  ditches  and  wat*^  r  rights  con- 
nected therewith,  known  as  the  "Kelly  &  Jacobs  claim,'*  situated 
on  Coyote  creek,  Jackson  county,  Oregon,  and  being  in  possession 
with  full  power  to  sell  and  dispose  of  the  entire  property  on  his  own 
account,  about  the  month  of  April,  1878,  entered  into  agreements 
with  Davis  &  Rathburn,  John  AV.  Robertson,  Daniel  F.  Mathews, 
P.  H.  O'Shea,  anJ  Ash  &  Mc Williams,  respectively,  for  tho  pur- 
chase of  their  several  placer  mining  claims,  ditches  and  water  rights, 
on  the  same  creek  adjacent  to  tho  *•  Kelly  &  Jacobs  claim."  A  defi- 
nite price  was  fixed  upon  each  instance,  and  a  time  within  which 
payment  was  to  be  made.  All  the  agreements  were  in  writing  ex- 
cept tho  one  with  Ash  &  Mc  Williams.     Kelly's  plan  was  to  consoli- 
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nate  all  the  mining  ground,  ditches  and  water  rights  on  the  creek, 
under  one  ownership  and  management,  and  to  dispose  of  the  whole 
in  a  body,  with  the  expectation  of  deriving  substantial  benefits  from 
the  transaction.  Accordingly,  on  July  1, 1878,  he  gave  I.  N  Muncy 
his  written  obligation  under  seal  to  convey  the  entire  property, 
together  with  some  other  property  on  the  creek,  known  as  the 
**  Marshall  claim" — for  which  he  then  had  no  agreement  owner,  but 
anticipated  procuring  one — to  Muncy  or  his  assigns  for  the  consid- 
eration of  thirty  thousand  dollars,  payable  in  three  equal  install- 
ments, three  weeks,  two  months,  and  four  months,  respectively,  f  i  om 
date.  Afterwards  he  found  that  he  could  not  get  the  *' Marshall 
claim,"  and  by  verbal  agreement  of  all  parties  interested  the  '*  Mar- 
shall claim  "  was  excluded,  and  the  price  for  the  remainder  settled 
at  the  sum  of  twenty-seven  thousand  dollars. 

Upon  the  basis  of  his  rights  under  this  agreement,  Muncy  pro- 
ceeded at  once  to  solict  the  co-operation  of  others  in  making  the 
stipulated  payments  and  securing  the  property.  His  plan  was  to 
form  a  company  to  take  the  property,  and  raise  the  money  to  pay 
for  it  on  subscriptions  for  its  capital  stock.  A  paper  known  in  this 
case  as  the  *  *  Muncy  Subscription  "  was  drawn  up  for  the  purpose. 
Two  hundred  thousand  shares  of  capital  stock  were  to  be  issued. 
Muncy  was  to  receive  fifty  cents  upon  each  share  subscribed — 
twenty-five  cents  down,  and  twenty-five  cents  more  when  taken  out 
of  the  mine,  above  expenses.  For  this  consideration  Muncy  was  to 
secure  the  property  for  the  subscribers,  and  place  certain  improve- 
ments and  appliances  upon  it.  The  subscribers,  upon  full  payment 
of  the  fifty  per  centum  in  the  manner  prescribed,  were  to  receive 
paid  up  stock  to  the  number  of  shares  subscribed  to  them  respect- 
ively. It  is  very  plain  from  the  terms  of  this  paper,  in  connection 
with  the  subsequent  conduct  of  the  subscribers  thereto,  that  while 
no  company  was  named  therein  subscriptions  upon  it  were  under- 
stood and  intended  by  the  subscribers  as  subscriptions  to  the 
capital  stock  of  a  company  proposed  to  be  formed  at  some  future 
time.  The  form  of  the  proposed  association  does  not  seem  to  have 
been  very  definitely  settled  at  first — but  that  all  looked  forward  to 
an  organization  of  some  kind,  eonforming  to  the  wishes  of  the  sub- 
scribers thereafter  to  be  ascertained,  appears  to  admit  of  no  doubb 
whatever.  Kublo  became  interested  with  Muncy  in  this  project 
about  the  middle  of  Aufmst,  1878.  That  he  fully  understood 
Muncy's  arrangement  with  Kelly,  and  his  plans  in  relation  thereto, 
is  unquestionable.  In  promoting  the  success  of  this  scheme,  he 
was  more  active  and  effective,  and  more  interested  than  any  other 
])articipant,  unless  it  was  Muncy  himself.  On  the  twenty-second  or 
twenty-third  of  August,  1878,  according  to  his  own  testimony,  he 
made  an  arrangement  with  Muncy  to  take  a  one-fourth  interest. 
He  was  to  pay  Muncy  five  thousand  dollars  down,  two  thousand 
dollars  more  as  soon  as  he  could  dispose  of  his  wheat  crop  for  that 
year  and  three  thousand  dollars  more  when  taken  out  of  the  mine  to 
his  share.     This  arrangement  was  verbal.     On  the  very  next  day  he 
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wont  to  see  Daniel  H.  Stump  and  John  L.  Murphy,  and  agreed  with 
them  to  incorporate  a  company  to  take  the  property  on  the  terms  of 
Kelly's  obligation  to  Muncy.  He  also  notified '  Muncy  of  their 
determination.  Pursuant  to  such  agreement  and  notice.  Ruble, 
Stump,  Murphy  and  Muncy  met  together  in  the  Commercial  Hotel 
at  Salem  on  August  27,  1878,  and  subscribed  and  acknowledged  the 
articles  of  incorporation  of  the  Coyote  Gold  and  Silver  Mining 
Company.  At  this  meeting,  Stump  subscribed  the  "  Muncy  Sub- 
scription "  paper  for  five  thousand  shares  of  stock;  Murphy  sub- 
scribed it  for  seven  thousand  five  hundred  shares;  and  either  at 
this  time  or  on  the  morning  of  August  30,  1878,  Euble  subscribed 
it  for  fifty  thousand  shares,  annexing  the  words  "  as  per  arrange- 
ment," to  connect  such  subscription  with  the  previous  parol  agree- 
ment between  himself  and  Muncy  of  the  twenty-second  or  twenty- 
third  of  the  same  month,  already  alluded  to.  At  this  meeting  on 
August  27,  1878,  it  was  agreed,  among  the  four  incorporators, 
Kuble,  Stump,  Murphy  and  Muncy,  that  Ruble  should  take  all  the 
money  that  might  be  advanced  on  the  subscriptions,  out  to  Canyon- 
vllie,  and  pay  it  to  Kelly  there  on  the  purchase  of  the  property  from 
him,  and  take  title  to  such  portion  of  it  as  Kelly  might  caase  to  bo 
conveyed,  either  in  the  name  of  the  Coyote  company,  or  in  his  own 
name  as  trustee  for  the  company.  In  the  later  case,  he  was  to  hold 
the  title  thus  conveyed  to  him  until  the  company  shbuld  be  better 
organized,  and  then  convey  to  it.  Murphy  had  already  executed  a 
deed  of  his  farm  valued  at  fifteen  hundred  dollars  under  an  assign- 
ment with  Kelly  that  it  should  be  accepted  as  a  payment  of  that 
amount  on  the  purchase;  Stump  gave  Ruble  five  hundred  doUurb; 
and  Ruble  took  about  five  thousand  dollars  of  his  own  money  auJ 
started  from  Salem  on  August  30,  1878,  for  Canyonville,  where  ho 
arrived  on  the  following  day.  The  next  day,  September  1st,  he 
met  Kelly,  who  had  come  in  from  the  mines,  some  thirty  miles 
further  south,  pursuant  to  a  telegram  from  Muncy,  notifying  him 
of  ruble's  visit.  Ruble  then  informed  Kelly  of  the  incorporation 
of  the  Coyote  company,  of  what  had  been  done  and  the  arrangement 
in  regard  to  making  payments  and  taking  title. 

A  letter  from  Muncy  received  at  the  same  time  fully  confirmed 
Ruble's  statements,  and  Kelly  acting  under  the  belief  induced  by 
such  representations,  took  Ruble  out  to  the  mines  and  caused  all  the 
owners  of  the  adjacent  property  with  whom  he  had  agreements,  ex- 
cept Mathews,  to  make  conveyances  directly  to  Ruble,  as  trustee 
for  the  Coyote  company.  Mathews  had  previously  conveyed  his 
property  in  compliance  with  his  agreement;  and  on  the  sixth  day  of 
the  following  December,  Kelly  conveyed  his  property,  together  with 
the  ''Kelly  and  Jacobs  claim,"  directly  to  the  company  in  fulfill- 
ment of  his  contract.  The  conveyances  to  Ruble  were  made  by  the 
respective  owners  at  Kelly's  request,  and  as  a  performance  of  their 
previous  agreements  with  Kelly  to  convey  to  him.  Kelly  mfideout 
the  deeds  and  defrayed  all  the  expenses  attending  their  execution, 
including  the  expense  of  taking  Ruble  out  to  the  mines  from  Can- 


Sup.  Ct.  Or.]  Kelly  v.  Euble.  745 

yonville.  With  the  exception  of  five  hundred  dollars,  Ruble  did 
not  pay  the  money  directly  into  Kelly's  hands,  but  paid  to  each 
owner  respectively  when  he  executed  his  deed  the  amount  duo  him 
tinder  his  previous  agreement  with  Kelly.  Kelly  was  present  in 
each  instance,  counted  the  money,  and  saw  that  each  one  got  just 
what  he  had  agreed  to  pay  for  his  property.  The  money  was,  how- 
ever, paid  for  Kelly,  as  part  of  the  price  due  him  for  the  entire 
property  upon  the  terms  of  his  obligation  to  Muncy,  and  as  mouey 
advanced  for  the  Coyote  company  by  the  feubscribers  for  its  stock 
as  already  described.  And  such  was  the  understanding  and  inten- 
tion of  all  the  parties  to  the  transaction  at  the  time.  These  pay- 
ments were  in  legal  effect  part  payments  by  the  Coyote  com- 
pany to  Kelly  on  the  price  lie  was  to  get  for  the  entire  prop- 
erty, and  full  payments  by  Kelly  to  the  owners  of  the  prop- 
erty of  the  prices  he  was  to  pay  them  respectively  under  his 
previous  agreements  with  them.  These  deeds  were  executed  on  tlio 
second  and  fourth  daj's  of  September,  1878,  and  while  upon  their 
faces  they  purport  to  be  absolute  conveyances  to  Ruble,  for  consid- 
eration from  him  only,  they  were  in  fact  made  to  him  as  trustee  for 
the  Coyote  company,  and  the  consideration  was  in  effect  paid  by 
Kelly,  it  having  been  paid  for  him  in  the  manner  before  desv'rlbed. 
One  incident  alone  need  be  referred  to  to  show  that  such  was  the  char- 
acter of  this  transaction.  Murphy  as  has  already  been  stated,  had 
made  a  deed  of  his  farm  at  the  agreed  value  of  one  thousand  five 
hundred  dollars,  under  an  agreement  with  Kelly,  to  accept  it  as  a 
payment  of  that  amount  on  the  price  he  was  to  get  for  the  entire 
property.  This  deed  was  delivered  by  Murphy  as  an  advance  of 
so  much  upon  his  subscription  for  stock.  Under  the  terms  of  this 
arran.G;ement  with  Kelly  the  deed  was  made  to  Kelly  and  O'Shea 
jointly — Kelly  accepting  it  as  a  payment  of  one  thousand  five  hun- 
dred dollars  on  the  amount  due  him  from  the  company,  and 
O'Shea  accepting  it  as  a  payment  of  seven  hundred  and  fifty  dollars 
on  the  amount  due  him  from  Kelly  for  his  mining  property.  By 
Kelly's  agreement  with  O'Shea  for  the  purchase  of  his  property,  ho 
was  to  pay  three  thousand  three  hundred  dollars  for  it.  Ruble  only 
paid  O'Shea  at  the  time  he  executed  his  deed  two  thousand  five  hun- 
dred and  fifty  dollars,  remarking  that  he  had  already  been  paid 
seven  hundred  and  fifty  dollars  on  the  price,  which  O'Shea  assented 
to  without  objection.  Ruble  had  authority  from  Murphy  to  take  the 
benefit  of  this  deed  as  a  payment  to  Kelly  by  the  Coyote  company, 
but  he  neither  had  nor  pretends  to  have  had  any  authority  to  appro- 
priate it,  in  payment  or  settlement  of  any  debt  or  liability  of  his 
own. 

The  Coyote  company  was  finally  organized  by  the  election  an  I 
qualification  of  its  officers,  at  a  meeting  of  its  stockholders,  held  in 
Monmouth,  September  14th,  1878.  Ruble  was  secretary  of  the 
meeting,  and  kept  the  journal  of  its  proceedings.  This  journal, 
thus  kept  by  Ruble  himself,  as  secretary  of  the  stockholders  meet- 
ing, shows  that  he  '^  claimed  the  right  to  cast  fifty  thousand  votes 
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on  his  own  subscription;  forty  proxy  votes  for  G.  W.  Sloper;  one 
thousand  proxy  votes  for  John  Vernon;  and,  for  B.  Doty,  two  thou- 
sand (2,01)0),  making  fifty-three  thousand  and  forty  votes."     The 
same  record  also  shows  that  it  was  afterwards  agreed  among  the 
stockholders  present  at  the  meeting  **  to  dispense  with  the  counting 
of  the  vote  upon  the  amount  of  stock  represented,  and  that  each 
subscriber    present    be    allowed    one    vote."    Under  this   agree- 
ment   *'  among   the   stockholders  "    Ruble   cast  one  vote,  as  did 
each  of   the   other   subscribers  present.      Ruble  was  chosen  one 
of  the  directors  of  the  company,  at  this  meeting,  and  duly  qualified 
as  such.     He  was  chosen  secretary,  and  entered  upon  the  discharge 
of  his  duties  as  such.     He  continued  to  fill  both  of   these  positions 
in  the  company  until  as  late  as  January  16th,  1879,  although  the 
company  had  instituted  a  suit  against  him  to  compel  a  conveyance 
of  the  property  deeded  to  him  on  the  second  and  fourth  days  of 
September  previous,  to  the  company,  in  execution  of  the  trust  as- 
sumed by  him  when  he  obtained  such  deeds,  and  Kelly  had  com- 
pleted the  performance  of  his  obligation  to  the  company  by  a  con- 
veyance of  the  remainder  of  the  property  to  it  on  the  sixth  day  of  the 
preceding  December,  with  full  knowledge  necessarily  on  Ruble's 
part  of  all  the  facts.     As  secretary  of  the  company,  he  transferred 
every  subscription,  except  his  own,  on  the  *'Muncy  subscription" 
paper  to  another  paper,  containing  a  regular  and  formal  subscription 
contract  for  the  Coyote  company,  without  any  further  authority  from 
the  subscribers  for  that  purpose.    At  the  same  meeting  of  the  stock- 
holders, ho  signed  a  written  document,  known  as  the  **  Monmouth 
paper,"  which  purported  to  be  an  agreement  between  subscribers, 
for  stock  of  the  Coyote  company,  as  a  subscriber  for  "  fifty  thousand 
shares."    This  agreement  also  contains  a  stipulation  for  the  sale  of 
stock  of  the  company  **  to  the  amount  of   two  hundred  thousand 
shares,  including  any  shares  already  subscribed,"  on  the  same  terms 
precisely  as  those  contained  in  the  previous  "Muncy  subscription  " 
paper.     The  evident  meaning  of  this  stipulation  is,  not  to  sell  the 
"shares  already  subscribed,"  but  to  sell  enough  to  make,  with  the 
shares  already  taken,  the  aggregate  number  of  two  hundred  thou- 
san  I,  which  was  the  total  amount  of  stock  designed  from  the  first. 

Upon  these  facts,  I  cannot  see  how  Ruble  can  escape  liability  on 
his  subscription  for  fifty  thousand  shares  of  the  capital  stock  of  the 
Coyoto  company.  Yet  it  is  said  in  the  opinion  of  the  majority  of  the 
court  that '  *i  t  is  in  evidence  that  Ruble  is  not  a  subscriber  to  the  capital 
stock  of  the  Coyote  Gold  and  Silver  Mining  Company.  He  does  not 
owe  a  dollar  to  the  corporation."  But  in  view  of  the  conceded  facts 
in  the  case,  which  clearly  prove  the  understanding  and  intention  of 
Ruble  and  the  other  subscribers  to  the  '*  Muncy  Subscription"  paper, 
to  be  bound  by  their  subscriptions,  upon  that  paper,  for  so  many 
shares  of  the  capital  stock  of  the  Coyote  company,  as  they  had 
there  subscribed  for,  I  am  led  to  suppose  that  this  assertion  is 
based  upou  a  certain  legal  proposition  advanced  in  the  opinion, 
which  seems  to  declare  the  doctritie  that  contracts  made  in  advance 
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of  the  legal  organization  of  a  company  or  corporation,  althongh  in 
contemplation  thereof,  and  upon  sufficient  consideration  on  its  be- 
half or  for  its  benefit,  are  invalid  and  incapable  of  enforcement  by 
such  company  or  corporation,  after  its  regular  organization  and 
acceptance  of  such  contract.  There  is  no  other  ground  upon  which 
it  can  be  placed  with  even  the  semblance  of  a  reason  to  sustain  it. 
The  company  was  organized  by  the  election  and  qualification  of  its 
officers  when  there  was  no  other  subscription  for  capital  stock 
than  that  appearing  upon  the  "Muncy  [Subscription"  paper. 
Those  who  participated  in  the  stockholders  meeting  on  September 
14,  1878,  and  voted  for  officers  of  the  company,  at  the  election  then 
heltl,  had  no  other  claim  to  be  deemed  stockholders  than  that  they 
were  subscribers  on  that  paper.  It  their  subscriptions  upon  that 
paper  were  not  subscriptions  for  the  capital  stock  of  the  company, 
then  none  of  its  stock  had  been  subscribed  for,  and  the  entire  pro- 
ceeding to  organize  the  company  was  a  farce.  The  number  of  shares 
of  stock  specified  in  the  articles  of  incorporation,  as  well  as  in  the 
"Muncy  Subscription"  paper  was  two  hundred  thousand.  Exclud- 
ing Eublo's  subscription  for  fifty  thousand  shares  would  leave  less 
than  one-half  of  the  capital  stock  subscribed  for,  and  render  any 
organization  of  the  company  impossible,  under  the  statute.  Yet 
Huble  was  one  of  the  most  active  and  efficient  promoters  of  ai)d 

Ijarticipants  in  the  organization,  and   accepted   and   exercised   the 
unctions  of    two  of    the   most  important  offices  of  the  company 
under  the  organization  so  effected.     If  he  was  not  a  subscriber  to 
the  capital  stock  of  the  company,  his  conduct  in  the  premises  is 
wholly  indefensible.     And  it  may  not  be  amiss,  as  illustrating  the 
understanding  which  all  the  other  subscribers  to  the  **Muncy  Sub- 
scription "  paper  had  of  the  character  of  that  document,  and  the 
effect  of  their  subscriptions  thereto,  and  almost  necessarily  Eublo's 
understanding  also  of  his  own  relation  to  the  same  transaction,  to 
remark  that  almost  every  one  of   the  nineteen  other   subscribers 
upon  that  paper  for  shares  ranging  from  one  to  seven  thousand  five 
hundred,  respectively,  advanced  the  amount,  or,  at  least,  a  portion 
of  it,  upon  his  subscription,  which,  by  the  terms  thereof,  he  was  to 
pay  down  to  enable  tho  company  to  complete  the  payment  to  Kelly 
for  the  property,  according  to  the  terms  of  the  written  obligation 
to  Muncy,  of  July  1,  1878.     The  amounts  so  paid,  together  with 
the  eight  thousand  seven  hundred  and  fifty  dollars  advanced  by 
Ruble  in  the  samo  manner,  reduced  Kelly's  claim  of  twenty-seven 
thousand  dollars,  to  the  sum  of  eleven  thousand  six  hundred  and 
sixty-four  dollars  and  seventy-five  cents,  to  recover  which,  and  to 
enforce  its  payment  under  his  vendor's  lien  against  the  entire  prop- 
erty, whether  standing  in  the  company's  name,  or  in  the  name  of 
Kuble,  or  his  grantees,  with  notice  and  without  consideration,  as 
the  trustees  of  the  company,  this  suit  was  instituted.     None  of 
the  other  subscribers  ever  claimed,  so  far  as  anything  in  the  record 
before  us  gives  any  indication,  that  the  amount  thus  advanced  by 
him  was  not  intended  to  be^  or,  in  fact,  money  paid  for  the  com- 
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pany  on  account  of  bis  subscription  to  its  capital  stock,  to  be  ap- 
plied on  the  purchase  of  the  entire  property  from  Kelly;  and  yet, 
many  of  them  advanced  more  in  proportion  to  the  number  of  shares 
subscribed  for,  than  Ruble  did. 

As  to  the  legal  question  involved  in  the  proposition  referred  to  as 
the  probable  foundation  of  the  assertion  in  the  opinion,  that  *  *  it  is 
in  evidence  that  Ruble  is  not  a  subscriber  to  the  capital  stock,"  etc., 
and  **  does  not  owe  a  dollar  to  the  corporation,"  1  think  but  little 
need  be  said.  While  the  articles  of  incorporation  were  duly  sob- 
scribed  and  acknowledged  at  Salem,  on  the  twenty-seventh  day  of 
August,  1878,  and  were  duly  filed  in  the  office  of  the  secretary  of 
state  on  the  thirtieth  day  of  that  month,  no  copy  was  filed  in  the 
office  of  the  county  clerk  of  Jackson  county,  where  the  business  of 
the  company  was  proposed  to  be  conducted,  as  the  statute  requires, 
until  the  sixth  day  of  September,  1878.  The  copy  designed  for  this 
purpose  was  given  to  Ruble  when  he  left  Salem  for  Canyonville  on 
August  3D,  1878,  to  take  out  there  to  show  to  Kelly,  and  then  for- 
ward to  the  county  clerk  of  Jackson  county  for  filing.  He  met 
Kelly  in  Canyonville  as  already  stated,  on  September  1,  1878,  and 
no  doubt  exhibited  the  copy  to  him  at  that  time,  but  he  did  not 
forward  it  as  he  should  have  done  immediately,  but  waited  until  ho 
had  returned  from  the  mines  and  all  the  deeds  made  to  him  haJ 
been  executed,  before  attempting  the  fulfillment  of  his  duty.  The 
doeils  were  executed. on  the  second  and  fourth  days  of  September, 
as  already  shown,  while  the  copy  of  the  articles  of  incorporation 
was  not  mailed  at  Canyonville  until  the  fifth  day  of  the  same  month. 
It  was  received  and  filed  by  the  county  clerk  of  Jackson  county  on 
the  day  following.  And  this  is  the  way  the  Coyote  company  hap- 
pened to  have  no  legal  existence  when  the  deeds  of  Ruble  were  exe- 
cuted. I  do  not  question  the  correctness  of  the  position  that  the 
Coyote  company  was  not  legally  and  completely  incorporated  until 
this  copy  was  filed  in  the  office  of  the  county  clerk  of  Jackson 
county.  Such  seems  to  me  to  be  the  true  construction  of  the  var- 
ious provisions  of  the  statute  relating  to  the  formation  of  private 
jiroperty.  But  I  deny  most  emphatically  that  the  non-existence  of 
the  corporation,  under  all  the  circumstances  I  have  related,  can 
rightful!}'  he  held  to  absolve  Ruble  from  either  his  liability  as  a 
stockholder,  or  his  duty  as  a  trustee.  Here  all  parties  acted,  either 
in  view  of  the  future  organization  of  a  company,  or  under  the  belief 
that  it  already  existed.  There  is  no  principle  of  law  which  pre- 
cludes a  company,  after  its  organization,  from  asserting  rights 
secured  to  it  by  contracts  upon  sufficient  consideration,  made  on  its 
behalf  or  for  its  benefit  previous  to  its  incorporation,  but  in  con- 
templation of  that  event.  The  most  familiar  illustrations  of  the 
law  upon  the  subject,  are  to  be  found  in  the  decisions  upon  the 
validity  and  binding  force  of  subsoription  contracts  made  before, 
but  in  view  of  the  incorporation  of  the  company  whose  stock  is  thus 
subscribed  for  in  advance;  yet  the  principle  itself  is,  as  it  must 
necessarily  be^  universal;  and  cases  are  not  wanting  where  it  has 
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been  applied  to  other  contracts  by  high  jailicial  authority:  Ander- 
son V.  The  Newcastle  etc.  Bailroad  Co.,  12  Ind.,  376;  Johnson  v. 
The  Wabash  etc.  Plank  Road  Co..  16  Id.,  389;  Buffalo  and  N.  Y. 
City  R.  R.  Co.  v.  Dudley,  li  N.  ?.,  336;  Lake  Ontario  etc.  R.  R. 
Co.  V.  Mason,  16  Id.,  451;  The  Reformed  Protestant  Datch  Church 
V.  Brown,  29  Barb.,  335;  Penobscot  Railroad  Company  v.  Dummer, 
40  Me.,  172;  The  Danburv  and  Norwalk  Railroad  Co.  v.  Wilson, 
22-  Conn.,  434;  Cross  v.  'Pickneyville  Mill  Co.,  17  111.,  58;  Gris- 
wold  V.  Trustees  of  Penovia  University,  26  111.,  41;  Johnson  v. 
Ewing  Female  University,  35  111.,  518. 

These  and  numerous  other  authorities,  which  might  be  cited  to 
the  same  effect,  fully  establish  the  doctrine  that  subscriptions  for 
stock  in  a  proposed"  corporation  not  yet  formed,  become  binding 
upon  the  subscribers  as  soon  as  the  incorporation  takes  place,  and 
that  it  is  no  defense  to  an  action  bv  the  company  to  recover  the 
amount  of  such  a  subscription,  to  plead  the  non-existence  of  the 
company  at  the  time  its  stock  was  subscribed  for.  It  seems  obvious 
that  if  this  doctrine  is  sound  in  principle,  it  cannot  be  restricted  in 
its  operation  to  contracts  of  subscription  only.'  There  is  nothing  so 
peculiar  about  contracts  of  this  class  as  to  justify  any  such  restric- 
tion. And  accordingly  it  has  been  held  that  an  independent 
promise  on  sufficient  consideration  to  pay  money  to  designated 
trustees  for  the  purpose  of  building  a  plank  road,  with  authority  to 
such  trustees  to  transfer  the  obligation  to  "a  company  hereafter  to* 
be  formed  for  the  purpose  of.  building  said  road,"  was  valid  in  the 
hands  of  the  proposed  company  after  its  formation,  and  the  transfer 
of  the  obligation  to  it  by  the  trustees,  pursuant  to  the  authority 
given  therein:  Eastern  Plank  Road  Co.,  v.  Vaughn,  14  N.  Y.,  646. 
belden,  J.,  in  concluding  the  opinion  in  the  case  says:  ''The- 
defendant  is  therefore  liable,  not  as  a  subscriber  to  the  capital  stc^ck 
of  the  company,  but  upon  its  independent  promise  made  upon  a. 
sufficient  consideration.  There  can  be  no  doubt  of  the  corporate 
power  of  the  company  to  receive  and  enforce  such  a  promise,  it  being 
made  for  the  express  purpose  of  enabling  the  company  to  accom* 
plish  the  object  of  its  incorporation."  And  substantially  the  same 
doctrine  was  held  by  this  court  in  the  case  of  the  Coyote  Gold  and 
Silver  Mining  Co.  v.  Ruble,  8  Or.,  284,  with  reference  to  the  iden- 
tical transaction  now  under  examination.  Iq  effect  it  is  thero 
declared  that  Ruble  obtained  the  title  to  the  portion  of  the  prop- 
erty deeded  to  him  on  the  second  and  fourth  days  of  September,. 
1878,  under  such  circumstances  as  would  entitle  the  company  iu' 
equity  to  compel  a  conveyance  to  itself,  on  repaying  him  the  amount 
of  money  advanced  by  him  upon  the  purchase  thereof,  (p.  229.)- 
How  could  this  be  unless  the  agreements  among  the  promoters  of 
the  company  previous  to  its  incorporation  were  accorded  some  vali- 
dity and  binding  effect  which  the  company  could  enforce  ?  It  is 
true  the  majority  of  the  court  held  in  that  case  that  the  proofs  failed 
to  show  that  Ruble  was  a  subscriber  for  the  capital  stock  of  the 
company.    This  decision  is  not  however  conclusive  on  the  point 
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here.  Some  of  tlie  facts  found  by  the  majority  of  the  court,  in  this 
case,  as  appears  from  the  opinion,  cannot  be  deduced  legitimately 
from  the  proofs  before  us.  The  parties  are  not  the  same,  nor  can 
we  determine  whether  the  proofs  are  the  same  or  different.  The 
decision  of  this  court  in  The  Grangers  Market  Co.  v.  Vinson,  6  Or  , 
172,  cited  in  that  case  as  supporting  the  opinion  on  this  point, 
certainly  has  no  particular  application  to  the  facts  established  here. 
But  at  any  rate  the  opinion  in  the  case  of  the  Coyote  Gold  and  Sil- 
ver Mining  Co.  v.  Euble,  recognizes  the  legal  principle  for  which  I 
contend,  and  for  that  purpose  alone  have  I  referred  to  it.  And  it 
does  seem  to  me,  that  the  proposition  that  a  party  can  accept  a  con- 
veyance of  real  property  in  trust  for  a  corporation  not  yet  formed, 
but  in  contemplation  of  the  promoters,  of  the  same  causing  such 
conveyance  to  be  made,  and  afterwards  successfully  resist  the  exe- 
cution of  his  trust  in  the  suit  brought  by  the  company  after  its 
incorporation  for  that  purpose,  on  the  ground  that  at  the  time  the 
property  was  conveyed  the  company  was  not  in  existence,  is  so  com- 
pletely at  variance  with  sound  reason  and  fundamental  legal  ])rinci- 
ples,  that  the  citation  of  authority  to  refute  it  can  hardly  be 
required. 

i)ut  if  the  law  were  otherwise  than  I  have  supposed  it  to  be,  there 
are  Ruble  s  representations  to  Kelly  as  to  the  incorporation  of  the 
company;  his  own  subscription  and  that  of  others  to  the  capital  stock 
of  the  company;  the  advance  of  the  money  paid  by  the  subscribers 
on  such  subscriptions  for  the  company;  his  own  authority  to  act  as 
agent  and  trustee  of  the  company  in  making  payments  to  Kelly  and 
taking  title  in  his  own  name  in  trust  for  the  company,  and  Kelly's 
action  thereon  under  a  reasonable  belief  in  their  truth,  to  estop  him 
from  denying  their  truth.  If  he  is  so  estopped  in  this  litigation,  it 
is^wholly  immaterial  to  the  result,  whether  any  of  the  facts  so  repre- 
sented existed  or  not,  they  must  be  taken  and  considered  as  the  real 
facts  in  the  case  and  for  every  purpose  connected  with  the  suit.  If 
this  is  not  what  the  estoppel  in  the  particular  case  signifies,  I  must 
confess  I  have  never  understood  the  general  nature  of  the  doctrine. 
An  estoppel  must  be  mutual.  But  that  means  in  this  case  mutuality 
between  Ruble  and  Kelly.  It  is  not  essential  to  Kelly's  right  to 
claim  the  benefit  of  it  in  this  suit  between  himself  and  Ruble,  that 
it  should  appear  to  be  also  available  in  any  litigation  between  Ruble 
and  the  comimny  involving  the  same  transaction.  The  argument  in 
the  opinion  upon  this  point  is,  that  as  Ruble  would  not  be  estopped 
to  deny  the  truth  of  his  representations  to  Kelly,  in  any  suit  by  the 
company  to  comi)el  him  to  execute  the  trust  which  he  represented 
to  Kelly  he  was  assuming  on  behalf  of  the  company  in  taking  the  . 
deeds  in  his  own  name,  therefore  hs  has  the  same  privilege  in  this 
suit  brought  by  Kelly  against  him  and  based  upon  the  same  trust. 
Yet,  while  I  am  fully  satisfied  that  Ruble,  on  the  proofs  of  the  case, 
is  clearly  shown  to  be  the  trustee  of  the  company,  as  was  virtually 
held  by  this  court  in  the  previous  suit  of  the  company  against  him 
already  mentioned,  and  also  a  subscriber  for  fifty  thousand  shares 


Sup.  Ct.  Or.]  Kelly  v.  Euble.  751 

of  his  stock,  which  the  court,  in  that  case,  on  the  evidence  before  it, 
held  not  to  have  been  proven,  I  think  it  may  safely  be  conceded,  for 
the  sake  of  the  argument,  that  he  was  not  such  trustee  in  fact,  and 
still  being  estopped  to  deny  his  representations  to  that  effect,  the 
final  determination.  Kelly's  right  under  such  circumstances  cannot 
be  measured  by  those  of  the  company,  as  is  insisted  in  this  argu- 
ment. Take,  for  instance,  the  case  which  the  majority  of  the  court, 
in  the  former  suit  of  the  Coyote  company  against  Ruble,  found  to  be 
made  out  by  the  proofs  before  them,  that  Ruble  held  the  property 
in  trust,  but  as  he  was  not  a  subscriber  for  capital  stock  of  the  com- 
pany, he  therefore  owed  it  nothing,  and  the  money  furnished  by  him 
towards  the  purchase  was  his  own  individual  property.  Upon  this 
state  of  facts,  they  rightly  concluded  that  equity  would  not  compel 
Euble  to  convey  the  property  to  the  company  unless  the  company 
would  repay  him  the  amount  of  money  he  had  expended  towards  its 
purchase.  But,  as  between  Kelly  and  Ruble,  no  such  equity  exists 
in  fiivor  of  the  latter.  If  Kelly  had  full  knowledge  even  that  Ruble 
was  advancing  his  own  money  for  the  company  on  the  purchase — 
assuming  such  to  be  the  fact — he  would  still  have  the  right  in  equity 
to  treat  the  money  so  advanced  for  the  company  as  its  money,  and 
as  being  simply  a  part  payment  by  it  on  the  purchase  price  of  the 
entire  property.  For  this  would  be  in  perfect  accordance  with  the 
evident  understanding  and  intention  of  the  parties,  as  well  as  with 
the  plain  legal  effect  of  the  transaction.  And  the  case  is  only  made 
stronger  by  the  consideration  that  Ruble  represented  to  Kelly  that 
the  money  he  paid  was  due  to  the  company  on  subscriptions  for  its 
capital  stock,  and  Kelly  was  induced  by  such  representation  to  accept 
it  as  sach.  But  I  deem  it  needless  to  proceed  further  with  this  dis- 
cussion of  the  question  whether  Kelly  can  take  the  benefit  of  an 
estoppel  against  Ruble  under  the  circumstances,  when  the  company 
cannot.     I  think  it  plain  that  he  can. 

The  next  proposition  of  law  maintained  in  the  opinion  of  the  ma- 
jority of  the  court  is,  that  the  conveyances  to  Ruble,  being  executed 
at  different  dates,  severed  the  entirety  of  Kelly's  contract  with  the 
company  to  convey  the  whole  property  for  a  single  price,  if,  in  fact, 
such  contract  ever  existed.  It  is  claimed  that  this  was  one  of  the 
effects  of  the  statute  of  frauds  upon  the  transaction.  Kelly's  agree- 
ment with  Ash  and  Mo  Williams  for  the  purchase  of  their  mining 
property,  was  by  parol,  and  consequently  within  the  statute  of 
frauds.  Their  deed  was  not  executed  to  Ruble  until  the  fourth  day 
of  September,  1878,  while  all  the  other  deeds  to  Ruble  have  been 
executed  two  days  before,  on  the  second  day  of  the  month.  It  is 
also  assumed  that  Kelly's  contract  to  convey  the  entire  property  to 
the  company  for  the  single  price  of  twenty-seven  thousand  dollars, 
must  be  considered  as  having  only  the  force  of  a  "parol  contract. 
The  objection  to  considering  Kelly's  contract  to  sell  to  the  company 
as  an  entire  contract  in  both  cases,  is  very  similar  in  nature  and  pre- 
cisely identical  in  effect.  In  the. first  case,  it  is  asserted  that  Kelly 
could  not  have  sold  the  Ash  and  McWilliams  property  under  the 
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same  contract  witli  the  other  property,  conveyed  to  Bable  on  Sep- 
tember 2(1,  1878,  because  at  that  time  he  liad  no  title,  or  claim  to  it, 
enforcible,  either  at  law  or  in  equity.  In  the  second  case,  it  is 
claimed  that  each  separate  conveyance  was,  in  legal  effect,  a  per- 
formance of  a  distinct  contract  to  sell  the  portion  covered  by  it. 
And  the  conclusion,  in  this  instance,  is  reached  upon  the  principle 
that  a  parol  contract  to  sell  real  property  is  invalid  under  the  stat- 
ute of  frauds  until  it  has  been  executed  by  conveyance. 

The  first  objection  amounts,  substantially,  to  a  denial  that  a  party 
can  sell  real  propertv  he  does  not  own,  or  have  a  valid  claim  on  at 
the  time.  But  that  he  can  do  it,  is  a  proposition  which  the  author- 
ities fully  sustain:  Trask  v.  Vinson,  20  Pick.,  105;  Stearns  v.  Footo, 
Id.,  432.  It  can  make  no  difference  to  the  purchaser  whether  the 
seller  has  any  title  or  right  to  the  propet-ty,  either  at  the  time  of 
sale,  or  ever,  if  he  receives  a  conveyance  of  a  title  through  the  sel- 
ler's instrumentality,  according  to  the  terms  of  his  engagement.  If 
a  party  can  sell  one  tract  of  real  property  he  has  no  interest  in,  or 
claim  on,  at  the  time  of  making  the  contract  to  sell,  no  possible  rea- 
son can  be  assigned  why  he  cannot  as  well  contract  to  convey  two 
or  more  separate  tracts  in  the  same  situation  for  a  single  price.  If 
he  causes  conveyances  of  all  the  tracts  to  be  made  to  the  purchaser 
in  the  manner,  and  within  the  time  agreed  upon,  he  will  not  have 
performed  his  agreement,  and  entitled  himself  to  the  stipulated  sin- 
gle price  for  all  the  tracts  conveyed.  In  such  a  case  the  objection 
would  lie  as  well  where  the  contract  to  convoy  is  in  writing,  as  where 
it  is  by  parol.  If  performance  of  a  parol  agreement  to  convey  real 
property,  takes  it  out  of  the  operation  of  the  statute  of  frauds,  which 
is  conceded  to  be  the  law,  it  must  be  the  parol  agreement  actually 
made  between  the  parties,  that  is  thub  rendered  valid.  There  is  no 
other;  and  certainly  it  will  not  be  contended  that  any  promise  to  pay 
a  price  for  real  property,  will  be  implied  in  law  from  the  mere  fact 
of  conveyance.  Where,  then,  as  in  the  present  instance,  a  party 
makes  a  parol  agreement  to  convey,  or  cause  to  be  conveyed,  the 
title  to  several  distinct  tracts  of  real  property  for  one  price  for  the 
whole,  the  conveyance  of  one,  or  any  number  of  such  tracts,  less 
than  the  whole,  is  no  performance  of  such  parol  agreement,  or  aay 
agreement  between  the  parties.  It  is  a  part  of  such  performance, 
but  the  agreement  itself  is  not  executed  until  all  have  been  con- 
veyed. 

I'he  error  in  the  position  taken  in  the  opinion  upon  this  point,  I 
conceive  to  be  in  assuming  that  the  conveyance  of  a  portion  of  the 
property  by  itself,  at  a  different  date  from  the  conveyances  of  the 
other  portions,  executed  the  contract  under  which  the  conveyances 
took  place.  This  would  have  been  true  if  the  contract  had  been  to 
convey  such  pdrtion  by  itself  for  a  separate  price.  But  there  was 
no  such  agreement,  and  such  conveyance  plainly  was  no  perform- 
ance of  Kelly's  contract. to  convey  the  whole  property  for  a  single 
price.  That  contract  was  not  performed  until  he  convoyed  the 
remainder  of  the  property  directly  to  the  company  on  the  sixth  day  of 
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December,  1878.  The  state  of  Kelly's  title  prior  to  performance  of 
his  agreement  to  convey,  can  have  no  possible  bearing  on  the  ques- 
tion as  to  the  entirety  of  liis  contract  of  sale.  The  entirety  of  his 
contract  consisted  in  his  agreement  to  convey  the  whole  for  a 
single  price,  and  the  mode  of  performance  had  nothing  whatever 
to  do  with  it.  If  he  performed  within  the  time,  and  it  was  accepted 
by  the  company,  what  possible  difference  can  it  make  that  such  per- 
formance took  place  partly  on  one  day  and  partly  on  another  day  ? 
It  was  all  one  act,  no  matter  how  many  different  days  it  occupied  in 
its  execution,  and  when  completed  amounted  to  but  a  single  per- 
formance. 

In  answering  the  first,  I  have  also  answered  the  second  objection. 
The  conveyances  to  Buble  of  September  2,  1878,  were  no  perform- 
ance of  any  contract,  parol  or  otlierwise,  on  Kelly's  part,  to  convey 
to  the  company;  and  as  upon  the  theory  presented  in  the  opinion 
itself,  there  was  no  contract  of  sale  until  performance,  there  could 
have  been  no  such  contract  until  the  conveyance  of  December  G, 
1878,  was  executed,  as  there  was  no  performance  until  then.  There 
is  no  difficulty  in  conceiving  of  the  several  conveyances  either  made  or 
caused  to  be  made  by  Kelly  as  embraced  in  and  constituting  but  a 
single  act  of  performance  of  his  entire  contract.  And  such  seems 
^o  me  to  have  been  the  plain,  legal  effect  of  these  several  convey- 
ances, although  made  by  different  parties  and  at  different  dates. 
The  promise  of  the  company  to  pay  the  price  never  was  in  the 
statute  of  frauds.  It  lacked  sufficient  consideration,  while  Kelly's 
parol  promise  to  convey  the  title  remained  executory.  When  that 
was  executed  by  conveyance,  to  the  acceptation  of  the  company,  its 
promise  to  pay  the  stipulated  price  became  valid  and  binding.  The 
conveyances  and  their  acceptance  by  the  company,  whether  made  to 
Buble  as  its  trustee,  or  directly  to  itself,  were  a  sufficient  consider- 
ation for  its  promise  to  pay  the  purchase  money. 

In  the  next  place,  it  is  asserted  in  the  opinion  that  Kelly  is  pre- 
cluded by  the  statute  of  frauds  from  offering  parol  evidence  to  es- 
tablish such  performance  on  his  part  of  his  entire  contract  to  convey 
to  the  Coyote  company.  The  proposition  made  with  partic- 
ular reference  to  Ash  and  Mc Williams'  deed — but  equally  appli- 
cable to  each  deed  that  was  made  to  liable  is  thus  stated  in  the 
opinion:  '*  It  appears  on  its  face  to  have  been  a  sale  made  by  Ash 
and  McWilliams  to  Ruble,  and  when  Ruble  swears  that  such  was 
the  transaction  and  it  is  shown  that  he  paid  the  consideration  to 
them,  no  amount  of  parol  testimony  can  overcome  these  facts."  I 
cannot  understand  why  Ruble's  testimony  should  be  accorded  such 
conclasive  effect  in  regard  to  the  matter. "  Rut  it  is  evident  that  his 
testimony  may  be  taken  out  of  the  proposition  entirely,  and  the  re- 
mainder of  the  facts  assumed,  if  correct,  would  justify  the  conclu- 
sion announced.  If  Ruble  were  shown  to  havo  **paid  the  con- 
sideration" for  the  Ash  and  McWilliams  property,  or  any  other 
portion  of  the  property",  on  which  Kelly  claims  a  vendor's  lien,  he 
could  have  no  relief  with  respect  to  itc     But  Ruble  did  not  pay  any 
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of  the  consideration,  as  I  feel  assured  has  been  made  apparent. 
The  money  he  paid  was  onlj  furnished  in  part  bj  him,  and  that  was 
advanced  for  the  company,  upon  his  subscription,  and  he  so  repre- 
sented the  fact  to  Kelly  at  the  time.  To  say  that  Ruble  *'  paid  the 
consideration"  for  the  property,  or  any  portion  of  it.  in  view  of 
such  facts,  is  clearljr  unjustifiable.  Besides  it  was  paid  for  Kelly, 
and  was,  therefore,  in  effect  paid  by  him. 

Kelly  had  a  perfect  right  to  show  by  parol  testimony  who  paid 
the  consideration  for  the  deeds  that  were  executed  to  liuble,  not- 
withstanding they  recited  the  receipt  thereof  from  Ruble,  and  not- 
withstanding Ruble's  testimony  that  "such  was  the  transaction." 
And  when  he  had  thus  shown  that  the  consideration  was  paid  by 
himself  and  not  by  Ruble,  a  case  of  resulting  trust  was  made  out 
which  was  not  within  the  operation  of  the  statute  of  frauds :  Boyd 
V.  McLean,  1  Johns.  Ch.,  582;  Oetman  v.  Getman,  1  Barb.  Ch., 
499;  Sweet  v.  Jacocks,  6  Paige,  355.  The  first  of  these  cases  is  so 
similar  in  its  material  facts  as  well  as  the  principles  involved,  to  the 
case  here,  that  I  cannot  forbear  a  somewhat  extended  reference  to 
it.  It  was  decided  by  Chancellor  Kent,  in  1815,  and  its  authority 
has  never  since  been  questioned,  that  I  am  aware  of,  until  now.  It 
was  a  case  of  resulting  trust  like  the  present.  The  defendant,  Mc- 
Lean, who,  by  his  agent,  Ro^s,  handed  the  amount  the  plaintiffs,. 
J.  and  H.  Boyd,  were  to  pay  Golden,  the  grantor  of  the  land  for  it 
out  of  the  defendant's  funds,  but  on  account  of  the  plaintiffs  and  as 
a  loan  to  them  under  a  parol  agreement,  and  took  an  absolute  deed 
for  the  property  in  his  own  name,  reciting  the  payment  of  the  con- 
sideration by  him,  but  under  a  parol  agreement  with  the  plaintiffs  to 
hold  the  same  in  trust  for  them,  and  upon  receiving  payment  of  the 
amount  so  loaned  to  convey  the  legal  title  to  them,  in  his  answer  to 
the  bill  filed  to  compel  him  to  execute  the  trust,  denied  the  loan  and 
the  alleged  parol  agreement  altogether,  and  set  up,  just  as  Ruble  has 
done  here,  that  he  bought  the  property  on  his  own  account  and 
with  his  own  money,  and  claimed  the  benefit  of  the  statute  of  frauds 
upon  the  same  grounds  Ruble  does,  and  to  complete  the  resem- 
blance his  counsel  argued  that  he  *  *  having  absolutely  denied  any 
loan  or  trust  the  parol  evidence  was  inadmissible,  and  cited  Sugden 
V.  Vendors,  the  same  authority  cited  in  the  opinion  in  the  present 
case,  in  support  of  the  same  proposition." 

The  distinguished  chancellor,  however,  denied  the  applicability 
of  the  statute  of  frauds  in  such  a  case,  after  reviewing  the  author- 
ities on  the  subject  with  his  usual  ability  and  research,  and  not  only 
admitted  the  parol  testimony,  but  upon  proof  of  the  above  facts  by 
such  testimony  alone,  decreed  a  conveyance  of  the  property  to  the 
p'iiintiffs. 

It  is  also  assumed  in  the  opinion  that  the  equity  doctrine  as  to  the 
character  of  proof  requisite  in  cases  of  specific  performance  is  appli- 
cable here  and  numerous  decisions  illustrative  of  that  doctrine  are 
cited.  But  this  was  needless.  This  is  not  a  case  for  specific  j)er- 
formance,  and  no  reason  can  possibly  be  given  why  the  same  rule 
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as  to  proof  should  apply.  Kelly  has  performed  his  promise,  which 
^as  the  only  one  within  the  statute  of  frauds.  There  is  no  such 
thing  in  the  case  as  a  part  performance  of  an  agreement  within  the 
statute,  and  an  attempt  on  the  ground  of  such  part  performance  to 
enforce  the  balance  of  such  agreement.  The  only  agreements  in  the 
case  within  the  statute  have  been  fully  executed, .and  all  that  is 
sought  by  the  suit  is  to  establish  the  fact  that  such  performance 
was  the  consideration  of  a  parol  agreement  to  pay  a  certain  amount 
in  money,  and  to  enforce  payment  thereof,  if  necessary,  through  the 
equitable  security  afforded  by  a  vendor's  lien.  The  fact  of  convey- 
ance must,  no  doubt,  be  shown  from  the  deeds  themselves;  but  that 
such  conveyance  was  made  under  a  parol  agreement  as  to  price 
can  only  be  shown  by  parol  evidence;  and  such  proof  is  not  pro- 
hibited by  the  statute  of  frauds.  The  rule  in  equity,  therefore,  in 
relation  to  the  kind  of  proof  required  where  a  conveyance  is  sought 
to  be  compelled,  founded  on  the  policy  of  the  statute,  cannot  right- 
fully be  invoked  by  force  of  analogy  in  a  case  where  the  vendor 
of  real  property  having  fully  performed  his  contract  to  make 
title,  only  seeks  to  recover  from  the  purchaser  the  price  verbally 
agreed  to  be  paid  therefor,  and  as  incident  thereto,  to  enforce  his 
vendor's  lien.  The  statute  of  frauds  has  no  application  to  such  a 
case.  It  has  been  held  repeatedly  that  the  assignment  of  a  parol 
contract  for  the  purchase  of  real  property  upon  a  promise  to  pay  for 
such  assignment,  where  the  parol  contract  to  convey  is  subsequently 
executed  by  a  conveyance  to  the  assignee,  is  a  sufficient  consider- 
ation for  the  promise  to  pay  for  such  assignment,  and  that  such 
promise  may  be  enforced  by  action — the  statute  of  frauds  not  apply- 
ing to  such  a  case:  Kratz  v.  Stokes,  42  Mo.,  351;  McCarthy  v.  Pope» 
52  Cal.,  5G1.     In  the  last  case,  all  the  agreements  were  by  parol. 

It  has  also  been  held  that  a  promise  of  the  vendor  of  real  prop- 
erty at  the  time  of  the  acceptance  of  the  deed  by  his  vendee,  to  pay 
an  assessment  on  the  premises  conveyed,  in  consideration  of  such 
acceptance,  and  payment  of  the  purcuase  price  agreed  upon  by  the 
vendee,  is  valid  and  not  wii:hin  the  statute  of  frauds:  Bemington  et 
al.  V.  Parmer,  62  N.  Y. ,  31.  If  the  statute  has  no  application  to 
cases  like  these,  and  parol  evidence  is  admissible  to  prove  the  con- 
sideration for  the  parol  promise  to  pay,  what  reasonable  objection, 
based  upon  the  statute,  can  there  be,  to  proving  by  parol  evidence, 
that  a  conveyance  of  real  property  itself  was  the  consideration  for 
the  parol  promise  to  pay  the  stipulated  price  ? 

In  the  case  of  Russell  v.  Watt,  adm.,  et  al.,  41  Miss.,  602,  the 
same  state  of  facts  was  presented,  and  the  same  relief  sought  as  in 
the  case  here.  Mrs.  Russell  contracted  with  Moore  to  sell  and 
make  him  title  to  a  certain  piece  of  real  property,  the  title  to  which 
was  not  in  her,  but  in  one  Booth.  There  was  no  writing  between 
either  Mrs.  Russell  and  Moore,  or  between  her  and  Booth,  but 
Boojth  made  a  deed  conve^^ing  the  title  to  Moore,  at  her  instance. 
She  afterwards  brought  the  suit  to  enforce  a  vendor's  lien  against 
the  land  in  the  hands  of  Moore's  representatives  and  vendee,  with 
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notice  of  the  nonpayment  of  the  purchase  money,  for  the  amount 
Moore  had  verbally  agreed  to  pay  ner  for  the  property.  The  prin- 
cipal defense  was  the  statute  of  frauds.  The  question  was  thus 
presented  by  counsel  for  the  defendants:  "This  suit  is  brought  to 
enforce  a  right  which  cannot  exist  by  virfcue  of  there  being  a  legal 
and  valid  sale  of  land  made  by  Mrs  B.  to  Moore.  The  sale,  as 
between  them,  was  not  in  writing.  The  sale  is  denied  by  Moore, 
who  alleges  he  purchased  from  Booth.  How  can  the  suit  be  main- 
tained except  by  showing  by  parol  that  such  a  sale  was  made,  and 
that  Mrs.  B.,  and  not  Bootn  was  the  vendor?  To  state  the  ques- 
tion is  to  answer  it."  Nevertheless,  the  court  held  she  could  show 
by  parol  testimony  that  she  was  the  vendor,  although  not  the 
grantor  in  the  deed  of  conveyance,  and  that  upon  the  given  state  of 
facts  was  entitled  to  the  relief  sought:  Citing  Holladay  v.  Ellis,  25 
Miss.,  103. 

Butland  v.  Brister,  53  Miss.,  6S3,  is  a  similar  case  in  all  respects. 
The  same  objection  on  the  ground  of  the  statute  was  interposed, 
but  seems  to  nave  been  entirely  ignored  in  the  opinion  of  the  court. 
The  relief  sought  was  granted:  See  also  Perkins  v.  Gibson,  61  Miss., 
G99,  and  Anderson  v.  Spencer,  Id,,  869. 

Precedents  more  directly  in  point  could  hardly  be  expected.  But 
if  the  assumption  that  the  rule  as  to  the  character  of  proof  is  the 
same  here,  as  in  cases  for  specific  performance,  could  be  admit- 
ted to  be  correct,  which  it  clearly  cannot,  it  could  not  have  the 
eflfect  ascribed  to  it  in  the  opinion.  The  mere  execution  of  the 
deeds,  on  their  faces  absolute,  to  Buble  by  the  holders  of  the  legal 
title  to  the  property  conveyed  by  them,  by  itself,  would  not  afford 
any  evidence  of  an  agreement  by  Kelly  to  convey  to  the  Coyote  com- 
pany, it  is  true.  But  this  was  not  all  of  Kelly's  act  of  performance 
He  pfiid  for  the  property,  and  procured  the  execution  of  the  deeds 
to  lluble,  in  trust  for  the  company.  And  it  certainly  cannot  be 
contended  with  any  appearance  of  plausibility,  even  that  such  acts 
of  performance  afford  no  evidence  of  the  agreement  between  him- 
self and  the  company,  under  which  he  claims  a  vendor's  lien  for  un- 
paid purchase  money.  But  as  the  rule  in  cases  of  specific  perform- 
ance is  plainly  applicable  to  a  case  like  the  present,  I  deem  it  need- 
less to  ])ursue  the  subject  further. 

That  Kelly  was  the  vendor  of  the  whole  property,  although  not 
the  grantor  of  a  portion  of  it,  and  entitled  to  a  vendor's  lien  upon 
the  whole  for  the  balance  of  the  purchase  money  remaining  unpaid 
at  the  commencement  of  this  suit,  upon  the  conceded  facts,  under 
the  authorities  I  have  cited,  I  am  perfectly  satisfied;  and  I  do  not 
believe  a  parallel  case  on  the  facts  can  be  found  in  the  books,  where 
such  relief  has  been  denied. 

In  concluding  their  opinion,  the  majority  of  the  court  have  seen 
fit  to  express  a  doubt  as  to  the  existence  of  the  vendor's  lien,  in  any 
form,  in  this  state.  In  my  own  mind,  there  is  no  such  doubt.  The 
decision  of  this  court,  in  Pease  v.  Kellj^  3  Or.,  417,  it  seems  to  me 
is  conclusive  of  the  question.     It  is  stated  in  the  opinion  that  *'  the 
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cxistencce  of  such  Hen  was  not  intended  to  be  decided  "  in  this  case. 
The  question  was  properly  before  the  court  in  that  case.  It  was  in 
the  argument  and  many  of  the  same  authorities  cited  upon  it  which 
Buble's  counsel  have  cited  here,  as  the  published  report  of  the  case 
shows.  A  mortgage  had  been  given  for  the  purchase  money,  and 
the  only  two  questions  considered  were  whether  the  lien  existed 
generally,,  and  if  so,  whether  it  had  been  waived,  in  the  particular 
ease,  by  taking  the  mortgage  as  security  for  the  purchase  money. 
The  court  say:  **The  lien  exists,  if  there  is  no  higher  security,  but 
we  think  that  the  taking  of  a  mortgage,  which  is  an  open  and  public 
lien,  is  a  waiver  of  the  vendor's  lien,  and  we  think  that  both  liens 
cannot  exist  at  the  same  time,  and  such  seems  to  be  the  well  estab- 
lished doctrine  of  the  cases."  And  it  was  held  accordingly  that  the 
lien  did  not  exist  in  that  case.  The  court  might  have  waived  any 
decision  of  the  point,  but  it  had  the  undoubted  jurisdiction  to 
decide  it,  and  the  language  of  the  opinion  seems  to  me  clearly  to 
denote  an  intention  to  determine  it.  If  such  was  the  intention, 
what  the  court  sc^id  upon  the  subject  was  not  dictum,  merely, 
because  it  might  have  been  avoided.  And  such  seems  to  have  been 
the  opinion  generally  entertained  as  to  the  effect  of  this  decision: 
Goose  Bay  Wagon  Boad  Co.  v.  Crocker,  6  Sawyer,  580. 

But  putting  this  decision  entirely  aside,  I  do  not  see  how  the 
existence  of  a  vendor's  lien  here  as  a  doctrine  of  the  common  law 
can  be  reasonably  controverted.  It  is  not  contrary  to  any  provision 
or  policv  of  our  state  legislation.  On  the  contrary,  section  410  of 
the  civil  code  adopted  in  1862,  seems  to  sanction  the  existence  of 
such  liens.  It  provides  for  the  foreclosure  by  suit  of  liens  on  real 
and  personal  property  *' other  than  that  of  a  judgment  or  decree, 
whether  created  by  mortgage  or  otherwise."  It  is  plain  this  section 
contemplates  the  existence  of  liens  not  of  record;  and  why  should 
it  not  be  construed  to  include  the  vendor's  lien?:  2  Story's  L*q. 
Jur.,  sec.  1,218;  Sugden  on  Vendors,  p.  376,  note  ''d;"  Macrath  v. 
Symmons.  1  Lead.  Cas.  Eq.,  W.  &  T.,  481;  1  Perry  on  Trusts,  (2d 
Ed.)  sec.  232  and  note  '*  5." 

Of  the  two  cases  cited  in  the  opinion  as  justifying  the  doubt 
expressed:  Ahren  v.  Odiovne,  118  Mass.,  261,  and  Kauffelt  v. 
Bower,  7  S.  &  E.,  64 — also  published  in  10  Am.  Decis.,  428,  it  may 
be  said  with  propriety,  that  while  they  vigorously  and  ably  attack 
the  very  foundation  of  the  doctrine  of  the  vendor's  lien  as  an 
original  question,  they  can  only  be  regarded  as  authorities  to  the 
extent  of  holding,  that  under  the  peculiar  and  exceptional  condi- 
tions of  things  existing  in  the  states  of  Massachusetts  and  Pennsyl- 
vania, where  they  were  announced  respectively,  it  was  competent  to 
presume  the  lien  had  never  been  adopted  as  a  doctrine  of  the  com- 
mon law.  But  in  this  state,  no  such  conditions  existiniij,  these 
decisions  cannot  be  considered  as  authorities  against  the  existence 
of  the  lien;  and  the  general  presumption  that  the  common  law  pre- 
vails ought  in  my  judgment,  to  be  decisive  of  the  question  in  the 
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affirmative,  even  if  it  were  an  original  one,  now  for  the  first  time 
before  this  court,  which  I  cannot  admit. 

I  think,  therefore,  the  decree  of  the  circuit  court  ought  to  be 
affirmed. 


SUPREME  COURT  OF  CALIFORNIA. 

No.  10,968. 

People  v.  Tubner. 

Departmtnt  One,    FUed  August  f7^  1884* 
Former  Opinion  in  this  Case  as  Reported  ante,  pa^e  636,  modified. 

Appeal  from  a  judgment  of  the  superior  court  for  Plumas  county. 
The  opinion  states  the  facts.  The  former  opinion  in  this  case,  as 
reported  ante^  page  636,  is  superseded  by  the  following. 

W.  W.  Kelhg,  D.  W.  Jenks  and  J.  D,  Goodwin^  for  the  appellant. 
Attorney  General,  for  the  people. 

Morrison,  0.  J.  The  defendant  was  indicted  for  the  crime  of 
assault  with  intent  to  commit  murder  upon  one  William  B.  Thomas, 
and  was  found  guilty  of  an  assault  with  a  deadly  weapon.  The  ver- 
dict of  the  jury  is  in  the  following  language: 

"  We,  the  jury  in  the  case  of  the  people  of  the  state  of  California 
against  Thomas  Alexander  Turner,  find  the  defendant  guilty  of  an 
assault  upon  the  person  of  William  B.  Thomas,  with  a  deadly 
weapon." 

Upon  the  foregoing  verdict  the  court  entered  judgment  condemn- 
ing the  defendant  to  two  years'  imprisonment  in  the  state  prison. 

The  first  ground  of  reversal  urged  on  this  appeal  is,  that  the  judg- 
ment is  erroneous  because  the  verdict  found  the  defendant  guilty  of 
nothing  but  an  assault.  It  is  claimed  that  there  was  no  finding 
that  the  assault  was  committed  with  intent  to  produce  great  bodily 
injury,  and  that  therefore  the  verdict  did  not  find  the  ultimate  and 
essential  facts  necessary  to  support  the  judgment  for  a  felony  under 
section  215  of  the  penal  code;  that  the  intent  is  not  found. 

The  case  of  People  v.  Vanard,  6  Cal.,  562,  is  relied  upon  by  the 
defense,  but  it  is  claimed  on  behalf  of  the  prosecution  that  the  law 
has  been  changed  since  that  case  was  decided,  and  that  section  215 
of  the  ]^enal  code  as  it  now  stands  makes  it  a  felony  for  one  person 
to  assault  another  with  a  deadly  weapon,  and  furthermore  that  it  is 
sufficient  to  charge  an  offense  in  the  language  of  the  statute,  and 
tliat  an  offense  sufficiently  charged  is  sufficiently  found  in  the  lan- 
guage of  the  charge.  These  are  elementary  principles  of  law,  and 
need  no  citation  of  authorities  in  support  of  them. 

Section  245  of  the  penal  code  as  it  was  amended  in  1874,  is  as 
follows : 
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**  Every  person  who  commits  an  assault  npon  the  person  of 
another  with  a  deadly  weapon  or  instrument,  or  by  any  means  or 
force  likely  to  produce  great  bodily  injury,  is  punishable  by  impris- 
onment in  the  state  prison,  or  in  a  county  jail,  not  exceeding  two 
years,  or  by  fine  not  exceeding  five  thousand  dollars,  or  by  both." 

It  is  conceded  by  the  prosecution,  that  under  the  statute  as  it 
stood  before  the  amendment  it  was  necessary  to  charge  (and  fiud) 
that  the  assault  was  made  with  a  deadly  weapon  with  intent  to  pro- 
duce  great  bodily  injury;  and  it  is  claimed  by  the  defense  that  the 
law  has  undergone  no  change  in  this  regard  by  the  amendment  of 
1874. 

We  think  that  the  amendment  has  worked  a  material  change  in  the 
section,  and  that,  as  it  now  stands,  it  is  uimecessary  to  charge  in 
the  indictment  or  for  the  jury  to  find  that  the  assault  was  made  with 
a  deadly  weapon  with  intent  to  produce  great  bodily  injury.  It  is 
sufficient  to  follow  the  language  of  the  statute  in  charging  the  ofienso, 
and  by  parity  of  reasoning,  it  is  sufficient  for  the  jury  to  find  in  the 
language  of  the  charge.  We  therefore,  conclude  that  the  point  is 
not  well  taken:  See  Ex.  Parte  Donahue,  3  West  C.  Rep.,  438. 

2:  The  second  ground  of  error  assigned  on  the  appeal  is,  **  That 
the  court  erred  in  allowing  the  prosecution  to  asK  an  impeaching 
witness  the  JJ[uestion  below  stated,  for  the  reason  that  the  proper 
foundation  had  not  been  laid." 

Paul  Lenneux  was  being  examined  as  a  witness  on  behalf  of  the 
defense,  and  on  cross-examination  was  asked  the  following  question : 

*  *  Did  you  not  state  in  the  month  of  September,  in  the  presence 
of  William  Knowles  and  James  Eobinson,  on  the  way  between  town 
here  and  the  race  track,  that  you  would  go  into  court  and  swear 
anything  at  all  that  would  injure  the  Thomases  ?*'  The  answer  was, 
"iSro,sir." 

For  the  purpose  of  contradicting  or  impeaching  the  witness  the 
prosecution  afterwards  called  William  Knowles  and  interrogated  him 
on  the  subject  of  the  supposed  conversation.  He  was  asked:  **  Did 
you  have  a  conversation  with  Paul  Lenneux  during  the  fair  week,  on 
the  road  between  Quincy  and  the  fair  grounds,  m  the  presence  of 
James  Robinson  and  others?"  Answer:  ''The  conversation  was 
directed  to  James  Robinson.  I  heard  it."  Question:  "  What  was 
the  conversation  ?"  To  the  question  the  defendant  objected,  upon 
the  ground  that  no  proper  ioundation  had  been  laid.  The  objec- 
tion was  overruled  and  exception  noted.  Answer:  "He  said  he 
would  do  anything  to  injure  the  Thomases,  or  do  anything  he  could 
to  help  Turner." 

The  objection  that  a  proper  foundation  had  not  been  laid  for  ask- 
ing the  question  put  to  the  impeaching  witness  can  only  mean  that 
the  question  put  to  the  witness  whom  it  was  sought  to  impeach  was 
not  sufficienty  definite.  We  think  it  was,  and  as  that  is  the  sole 
ground  of  the  objection,  it  was  not  error  to  overrule  it. 

The  third  point  is  on  the  refusal  of  the  court  to  give  the  jury  the 
following  instruction:  **  You  are  instructed  that  before  you  can  find 
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the  defendant  guilty,  you  must  be  satisfied,  to  a  moral  certainty, 
that  the  circumstances  of  the  case  are  not  only  consistent  with  the 
guilt  of  the  defendant  but  are  entirely  inconsistent  with  any  other 
reasonable  hypothesis  that  can  be  adduced  from  the  evidence." 

The  instruction  was  refused  on  the  ground  that  it  had  already 
been  substantially  given.  The  court  fully  and  correctly  charged  the 
jury  on  the  subject  of  reasonable  doubt,  and,  in  our  view  of  the 
case,  the  charge  sufficiently  covers  it. 

There  is  no  doubt  that  in  a  proper  case,  dependent  upon  circum- 
stantial evidence,  such  an  instruction  as  that  asked  by  the  defend- 
ant should  be  given  by  the  court,  but  the  present  case  did  not 
depend  in  any  degree  on  circumstantial  evidence.  That  the  defend- 
ant sliot  Thomas  was  an  uncontroverted  fact  in  the  case.  It  was 
proved  by  the  evidence  of  Thomas  and  several  other  witnesses,  and 
was  admitted  by  the  defendant  when  he  took  the  stand  as  a  witness. 
The  only  matter  of  defense  was  that  the  shooting  was  in  self- 
defense.  The  question  and  the  law  of  justification,  or  excuse,  was 
fully  and  correctly  stated  by  the  court  to  the  jury,  and  the  only  prin- 
ciples of  law  applicable  to  the  facts  of  the  case  as  they  were  proved 
on  the  trial,  were  given  to  the  jury. 

Having  examined  ail  the  points  made  in  defendant's  brief,  and 
finding  nothing  in  them  to  warrant  a  reversal  of  the  judgment,  the 
same  and  the  order  denying  a  new  trial  are  affirmed. 

Sharpstein,  J.,  Boss,  J  ,  and  McKinstry,  J.,  concurred. 


No.  8,89a 

Meyer  v.  Brown. 

In  Bank.    Filed  September  10,  1884, 

,  Sacramfnto  Ponpr— Illegal  Issue— Fcndino  Act  of  1858.  Bonds  issued  by  the  mnni- 
cipal.ty  c»f  Sacramento,  under  the  funding  act  of  April  24,  1858,  are  valid  in  thehandd  of 
Icitajiu'c  I  ui chasers,  although  the  same  were  irregularly  or  fraudulently  issued  by  the  agents 

of  such  city. 

Mandamus.  The  opinion  states  the  facts.  For  the  former  opinion 
in  this  case  see  ante,  106. 

liosenbaum  &  Sclieeline  and  S.  C,  Denson^  for  the  j)etitioner. 
W.  A,  Anderson  and  McKune  dc  George^  for  the  respondent. 

The  CorRT.  This  is  a  motion  for  a  new  trial.  At  the  trial 
before  the  referee  defendants  offered  to  prove  facts,  which,  it  is 
claimed,  would  have  shown  that  certain  of  the  bonds  described  in 
the  complaint  herein,  the  payment  of  which  is  songhtto  be  enforced 
by  the  niacdate  of  this  court,  were  issued  in  consideration  of  the 
surrender  of  bonds,  purporting  to  represent  indebtedness  of  the  city 
of  yacrnn^nto,  which  bonds  (last  named)  had  been  illegally  issued 
and  did  not  constitute  valid  claims  against  the  said  city. 
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It  is  contended  hj  the  defendants  that  the  referee  erred  in  reject* 
ing  the  evidence  oftered. 

We  deem  it  unnecessary  to  inauire  whether,  assuming  the  facts 
to  be  as  implied  bj  the  defendant  s  offer  of  evidence,  the  bonds,  in 
lien  of  which  the  bonds  in  suit  were  issued,  were  invalid.  True 
the  act  of  1858  (Stats.  1858,  p.  280),  provided  that  all  "legal  " 
claims  might  be  funded,  but,  as  we  understand  the  provisions  of 
that  act,  the  president  of  the  board  of  supervisors,  the  clerk  of  tbe 
board  and  the  treasurer  were  authorized  to  determine,  on  behalf  of 
the  city  and  county  of  Sacramento,  the  legality  of  each  claim  pre- 
sented, and,  if  satisfied  of  its  legality,  to  issue  a  bond  or  bonds 
therefor.  Even  if  the  evidence  offered  would  have  shown  that  the 
officers'  mentioned  violated  their  duty  by  deciding  some  claims  to  be 
legal  which  they  knew  were  illegal,  there  was  no  offer  to  prove  that 
the  claims,  alleged  to  be  the  consideration  for  the  bonds  sought  to 
be  enforced  by  this  proceeding,  were  presented  by  plaintiff,  or  that 
any  of  such  bonds  issued  to  him.  There  is  no  averment  in  the 
answer,  nor  is  there  any  finding  in  the  record,  or  any  evidence  tend- 
ing to  prove,  that  plaintiff  is  other  than  a  holder  bona  fide  of  the 
bonds.  The  bonds  recite  that  they  were  issued  in  accordance  with 
the  law  of  1858;  they  and  the  coupons  attached  are  signed  and 
authenticated  as  required  by  that  law.  They  are  exactly  such  bonds 
as  would  have  been  authorized  had  the  officers  of  the  city  and  county 
indisputably  allowed  only  **  legal  debts  and  liabilities  "  of  the  for- 
mer corporation — the  city  of  Sacramento.  At  the  trial,  the  bona 
fides  of  the  plaintiff  being  conceded,  there  was  but  one  question  to  be 
decided,  to  wit:  Were  the  bonds  such  as  the  city  and  county  had 
power  to  issue  ?  No  question  of  irregularity,  or  even  fraud  on  the 
part  of  the  agents  of  the  municipality,  could  be  considered :  Rone- 
den  v.  Jersey  City,  17  Bep.,  253;  East  Lincoln  v.  Davenport,  94  U. 
8.,  801;  Pompton  v.  Cooper  Union,  101  lb.,  19G;  Sherman  v.  Sim- 
mons, 109  lb.,  757;  Louisiana  v.  Pilsbury,  105  lb.,  278. 

Hereafter,  in  cases  like  the  present,  where  the  facts  shall  be 
found  by  a  referee  appointed  by  this  court,  and  either  party  sh^ll 
have  given  notice  of  a  motion  for  a  new  trial  within  ten  days  after 
receiving  notice  that  findings  have  been  filed,  the  argument  of  the 
cause  will  not  be  heard  until  the  motion  for  a  new  trial  shall  have 
been  determined.  Nor  will  argument  be  heard  upon  the  findings  of 
a  referee  (no  notice  of  motion  for  new  trial  having  been  served), 
unless  ten  days  shall  have  expired  after  notice  of  the  filiog  of  such 
findings. 

Motion  denied. 
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No.  10.017. 
MaNSIB  V.    SUPEBIOB  COUBT. 
IkpaHmerU  Two.    Filed  September  10, 1884. 

Bail— Who  M  \t  Admit  Prisoneb  To.— Under  section  1,284  of  the  peniJ  code,  a  persrm 
charged  with  an  offense  not  punishable  with  death,  can  not  be  admittea  to  bail  by  a  maf^ft' 
trate  of  any  county,  except  the  one  in  which  the  warrant  was  issued  or  the  arrest  made. 

Mandamus  to  the  superior  court  for  San  Diego  county,  to  compel 
it  to  admit  the  petitioner  to  bail.     The  opinion  states  the  facts. 

SclieU  dt  Bond,  for  the  petitioner. 

The  Court.  In  the  penal  code,  under  the  head  of  '*  Bail  upon  an 
indictment  before  conviction,"  we  find  the  followiDg  provision: 

"  1,284.  When  the  offense  charged  is  not  punishable  with  death, 
the  officer  serving  the  bench  warrant  must,  if  required,  take  the  de- 
fendant before  a  magistrate  in  the  county  in  which  it  is  issued,  or  in 
which  he  is  arrested,  for  the  purpose  of  giving  bail." 

Petitioner  was  arrested  in  Stanislaus  county  on  a  bench  warrant 
issued  in  that  county.  He  cannot  be  taken  before  a  magistrate  of 
any  other  county  for  the  purpose  of  giving  bail;  and  when  taken 
before  a  magistrate  of  the  county  in  which  the  bench  warrant  was 
issued,  or  in  which  he  was  arrested,  the  proceedings  pointed  out  in 
sections  1,^^79,  1,280  and  1,281,  may  be  had.  But  they  cannot  be 
had  in  the  county  in  which  the  bench  warrant  was  not  issued,  nor 
the  arrest  made. 

Application  denied. 


No.  9,596. 

QOODDAY  ET  AL.  V,  SUPEBIOB  CoUBT. 

Department  Two.    Filed  September  10, 1884. 

lypoLVENCT— Monet  in  Hands  op  Insolvent—Beuvert  to  A8sioNEE.->The  mpenor 

court  has  jurisdiction,  in  cases  of  insolvency,  after  an  examination  of  the  insolvent,  and  ui>on 
application  of  the  receiver,  to  order  the  insolvent  to  deliver  all  money  in  his  hands  belon^Lng 
to  the  estate,  to  the  assignee. 

Certiobabi.     The  opinion  states  the  facts. 

Beurden  dt  Freer  and  F.  G.  Lush,  for  the  insolvents. 
Park  Benshaio,  for  the  respondents. 

Mybick,  J.  Certiorari  to  ijeview  the  action  of  the  superior  court 
in  proceedings  in  insolvency. 

The  court  had  adjudged  the  parties  insolvent,  and  had  appointed 
a  receiver  to  take  charge  of  ihe  estate.  Then,  on  the  petition  of  the 
receiver,  the  court  made  an  order  that  the  insolvents  appeal-  and  be 
examined  touching  the  affairs  of  the  estate.  After  such  examina- 
tion was  had  the  court  found  from  the  exanSination  and  the  mercan- 
tile books  of  said  insolvents  that  Breslauer  then  had  in  his  posses- 
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Bion  and  control  two  thousand  dollars  belonging  to  the  estate  of  tbe 
insolvents,  which  he  had  neglected  and  refused  to  pay  to  the 
assignee,  and  that  Gooddajhad  in  like  manner  six  thousand  dollars, 
and  ordered  that  they  deliver  such  sums  respectively  to  the  assignee 
within  five  days. 

Two  grounds  of  error  are  urged:  1.  That  the  receiver  had  no 
right  to  apply  to  have  the  examination.  2.  That  the  court  had  no 
power  to  direct  the  delivery  of  the  money.  An  answer  to  the  first 
objection  is  found  in  section  47  of  the  insolvent  act  of  1830.  The 
court  may  make  the  order  for  examination  of  tlie  debtor,  upon  the 
application  of  the  assignee,  or  of  any  creditor,  or  without  any  appli- 
cation. If  the  court  could,  of  its  own  motion,  make  the  order  for  the 
examination,  we  apprehend  that  the  order  was  not  weighted  down 
by  having  been  made  at  the  instance  or  suggestion  of  tho  receiver. 

As  to  tbe  second  point.  We  see  no  excess  of  jurisdiction.  The 
court  had  jurisdiction  of  the  insolvents  and  of  tho  estate.  The  evi- 
dence on  which  the  court  found  that  the  money  belonged  to  the 
estate  is  not  before  us;  therefore  we  may  presume  the  finding  was 
based  on  incontrovertible  testimony;  it  may  be  that  the  persons 
examined  had  the  money  in  their  hands  and  admitted  it  to  belong  to 
the  estate.  In  such  case  wo  think  the  court  had  power  to  order  it 
to  bo  delivered  to  tho  assignee,  without  suit.  Of  course,  if  the 
money  had  been  in  tho  hands  of  other  persons  claiming  un  interest, 
tbe  assignee  would  have  been  driven  to  his  action. 

Order  affirmed. 

Shabpstein,  J.,  and  Thornton,  J.,  concurred. 


Ko.  8.550. 

I        Packabi>  et  al.  v.  Johnson  et  al. 

DepartmerU  One.    Filed  September  11,  IS84. 

JiTDGMEKT  BooK— JuDOMEKT  RoLL — EVIDENCE  OP  JUDGMENT.  Any  objection  which  mi^ht 
exist  to  the  proof  of  a  judgment  by  means  of  the  judgment  book,  in  cured  by  the  introduction 
01  tho  judgment  roll  by  tho  party  objecting. 

The  St  .tute  of  Limitations  May  be  Pleaded  bt  Befebbino  to  the  appropriate 
sections  of  the  code. 

Shebifp'h  Peed  TJndeb  Void  Judgment— Color  of  Title.  A  sheriflf 'b  deed,  although 
given  imder  a  void  judgment,  may  give  color  of  title  to  the  purchaser. 

A  QciT-CL^\TM  Deed  13  as  Effectual  to  Pass  Title  as  a  grant  or  bargain  and  sale. 
Such  a  deed  gives  color  of  right. 

Declarations  op  a  Vendor,  After  He  has  Pasted  With  His  Title,  and  in  respect 
thereto,  are  not  evidence  against  Jiis  grantee. 

Adverse  Possession— Knowledge  op  Heal  Owner's  Title.  Title  to  land  may  be  ac- 
quired by  adverao  TK)sBession,  although  the  adverse  holder  has  no  knowledge  of  the  nature  of 
tne  titlo  of  the  real  owner. 

Swamp  Lands— Purchase  of— Adverse  Possession.  Under  the  act  of  1858,  the  pur- 
chaser of  swamp  lands,  who  had  fully  paid  for  the  same  and  complied  with  all  the  terms  of 
his  contract,  became  absolutely  entitled  to  a  patent,  upon  the  certification  of  such  lands  to 
the  stite,  and  the  neglect  of  himself  or  his  assignee  to  obtain  such  patent  will  not  prevent 
the  running  of  the  statute  of  limitations  in  favor  of  an  adverse  holder  from  such  date. 
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Appeal  from  a  judgment  of  the  sui)erior  court  of  San  Joaquin 
county,  entered  in  favor  of  tbe  defendants.  The  opinion  states  the 
facts. 

J.  B,  Hall,  for  the  appellants. 

J.  H,  Budd  and  F.  F,  Baldwin^  for  the  respondents. 

The  Court.  1.  It  is  contended  by  appellant  (plaintiflf)  that  the 
court  below  erred  in  admitting  in  evidence  the  entry  of  a  judgment 
in  the  judgment  boot  of  the  district  court.  It  is  urged  that  the  only 
competent  evidence  of  the  judgment  was  the  judgment  roll.  But, 
subsequently  to  the  introduction  of  the  book  by  defendant,  the  roll 
was  introduced  by  plaintiflf.  It  is  said  the  plaintiflf  introduced  the 
roll  for  the  single  purpose  of  proving  the  judgment  to  be  void. 

The  plaintiflf  having  cured  the  defect  in  defendant's  evidence  of 
the  judgment  cannot  rely  upon  his  specific  objection  that  the  ludg- 
ment  book  did  not  prove  the  judgment.  The  validity  or  invalidity 
of  the  judgment  is  a  very  diflferent  matter. 

2.  The  statute  of  limitations  was  sufliciently  pleaded  by  the  refer- 
ence in  answer  to  sections  of  the  code:  C.  C.  P.,  458. 

3.  But  it  is  further  claimed  the  judgment  is  void  on  the  face  of 
the  roll,  and  was  not  therefore  *'the  judgment  of  a  competent 
court,"  such  as  could  set  the  limitation  running:  C.  0.  P.  322. 
**  The  decree  or  judgment  of  a  competent  court"  mentioned 
in  section  322  of  the  code  of  civil  procedure,  is  a  decree  or 
judgment  adjudging  that  a  party,  or  his  grantor,  was  the  owner 
or  seized  of  some  estate  in  the  lands.  One  who  enters  in  good  faith 
under  such  a  decree,  like  one  who  enters  under  a  conveyance  pur- 
porting to  convey  the  fee,  and  who  continues  in  adverse  possession 
(evidenced  by  the  acts  mentioned  in  section  323),  for  a  period  of 
nvo  years,  may  claim  the  benefit  of  the  statute.  It  is  sufiScient  if  a 
deed  under  which  the  adverse  possessor  enters  purports  upon  its  face 
to  convey  the  lands  in  question,  and  describes  them  with  such 
definiteness  that  they  can  be  easily  identified,  although  in  fact  it  is 
invalid  and  insuflScient  to  pass  the  title,  or  is  voidable  as  a  deed 
from  an  infant,  or  from  an  officer  who  had  no  authority  in  fact  to  con- 
vey the  land,  or  although  such  authority,  if  he  had  any,  is  not  shotau ; 
or  although  made  under  a  sale  which  was  subsequently  invalidated 
by  individual  or  judicial  action.  So  a  tax  collector's  deed,  a  paper 
purporting  to  be  a  will,  a  deed  from  a  mortgagee,  or  an  unrecorded 
deed,  is  good  color  of  title:  Wood  on  Limitations,  p.  525,  Sec.  259, 
and  cases  cited. 

The  defendant  having  introduced  the  sheriflf's  deed  purporting  to 
convey  the  premises  in  controversy,  it  is  immaterial  that  plaintiff 
proved  the  judgment  to  be  void. 

By  section  323  of  the  code  of  civil  procedure  it  is  enacted  that 
land  shall  be  deemed  to  have  been  possessed  and  occupied  by  one 
claiming  under  a  written  instrument:  "Where  it  has  been  usually 
cultivated  or  improved;  where  it  has  been  protected  by  a  substantial 
inclosure."     Sanor,  the  grantee  of  the  purchaser  at  the  sheriff's  sale. 
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testified  that  immediately  after  taking  his  deed,  on  the  twenty-fonrth 
of  September,  18G4,  he  moved  onto  the  land,  built  a  barn  and  house, 
and  fenced  it  and  put  stock  on  it.  "I  put  a  post  fence  and  rails  and 
plank  around  it — a  four-board  fence  around  part  of  the  land,  and  a 
part  three-board.  I  got  the  land  fenced  and  got  my  house  and  barn 
on  it  three  or  four  months  after  my  purchase  from  Cocke.  From 
the  time  I. bought  of  Cocke  I  had  the  exclusive  use  of  the  land  and 
enjoyed  all  the  profits  until  I  sold  to  defendant."  He  then  stated 
facts  tending  to  prove  that  plaintiff  had  knowledge  that  he  claimed 
to  be  the  sole  owner  while  he  occupied  it.  And  the  defendant  tes- 
tified that  he  fenced  the  demanded  premises  with  other  land  (the 
whole  being  land  conveyed  to  himself  and  wife  by  Sanor,  Decem- 
ber 3,  1861,)  soon  after  he  received  the  deed  from  Sanor«  all  in  one 
inclosure.  ''I  have  kept  the  land  fenced  ever  sinaelfirst  fenced  it, 
and  the  road  has  been  fenced  ever  since  that  time.  I  have  occupied 
and  used  the  land  exclusively — fenced  with  my  other  land.  During 
all  that  time  I  have  claimed  the  ownership — nobody  else  has  claimecL 
it  that  I  know  of.  If  there  have  been  any  rents  and  profits,  I  have 
had  them.  I  have  paid  all  the  taxes  on  it  with  the  rest  of  my  land,'*' 
etc.  This  action  was  commenced  October  22, 1874.  The  foregoing; 
testimony  and  other  evidence  in  the  record  justified  the  jury  in  find- 
ing an  ouster  of  plaintiff,  more  than  five  years  before  the  commence- 
ment of  the  action,  and  an  adverse  holding  for  more  than  the  statu- 
tory period. 

If  it  be  conceded  that  the  judgment  upon  which  the  sheriff  sold 
and  conveyed  to  the  grantor  of  defendant's  grantor  in  1860,  was  void, 
that  fact  did  not  deprive  the  defendant,  or  his  grantor,  Sanor,  of  the 
benefit  of  the  statute.     As  we  have  seen,  a  sheriff's  deed,  although. 
the  officer  has  no  authority  to  sell,  may  give  color  of  title. 

In  King  v.  Bandlett,  33  Cal.,  332,  the  court,  after  deciding  that 
the  party  there  claiming  the  benefit  of  the  statute  of  limitations,  did 
not  enter  under  a  deed  or  conveyance,  but  under  an  instrument  only 
purporting  to  assign  one's  right,  title  and  interest  in  and  to  a  con- 
stable's deed,  added:  "Whether  had  Garrison  conveyed  to  the  de- 
fendant, the  judgment  and  constable's  deed  would  have  been  admis- 
sible as  showing  color  of  title  in  aid  of  defendant's  plea,  it  is,  there- 
fore unnecessary  to  determine.  But  upon  this  point  see  Jackson  v. 
Woodruff,  1  Cow.,  286,  and  Gilbert  v.  Peru  Iron  Company,  7  Wend., 
511." 

Jackson  v.  Woodruff,  so  far  as  it  bears  upon  the  question  before* 
us,  only  decides  that  where  one  claims  under  a  deed  as  color  of  title, 
the  description  in  the  deed  must  include  the  lands  in  controversy: 
Gilbert  v.  Peru  Iron  Company,  is  a  mis-citation.  The  court  evi- 
dently intended  to  refer  to  Livingston  v.  The  Peru  Iron  Company,  9 
Wend.,  512.  That  was  a  case  in  chancery  where  the  bill  alleged 
that  a  conveyance  of  certain  premises  had  been  obtained  by  defend- 
ant by  fraud.  The  court  held  a  deed  fraudulently  obtained  is  not 
available  as  the  foundation  of  an  adverse  possesion,  because  the 
party  set^ting  up  adverse  possession  must  have  entered  bona  fide. 

KOS9-4. 
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Wo  understand  the  court  to  have  held  in  Bemal  v.  Gleim,  (33 
Cal.,  675),  that  the  sheriffs  deed  in  evidence  in  that  case  was  void 
on  its  face.  Certainly  none  of  the  cases  there  cited  sustain  the 
proposition  contended  for  by  appellant  in  the  case  at  bar.  Besides 
the  two  New  York  cases  already  commented  upon,  Jackson  v.  Frost, 
5  Cow.,  346;  La  Frombois  v.  Jackson,  8  Id.,  583,  and  Jackson  v. 
Waters,  12  John.,  365,  iare  referred  to.  In  the  first  of  the  three 
cases  last  named,  it  was  held,  under  the  New  York  statute,  that 
where  one  entered  upon  land,  claiming  it  to  be  a  gore  between  two 
patents,  there  was  not  such  adverse  possession  against  the  true 
owner  as  would  ripen  into  a  ri|;ht.  In  La  Frombois  v.  Jackson,  8 
Cowen.  589,  it  was  held  not  to  be  necessary  that  an  adverse  posses- 
sion, in  order  to  be  available  within  the  statute  of  limitations, 
should  commence  under  an  effectual  deed;  and  that  an  executory 
contract,  the  consideration  being  paid,  is  a  sufficient  basis  of  claim 
under  color  of  title.  In  Jackson  v.  Waters,  (12  John.,  365),  the 
court  decided  that  a  possession  taken  under  a  grant  from  the  French- 
Canadian  government,  prior  to  the  conquest  of  Canada  by  the 
British,  of  land  now  in  the  state  of  New  York,  was  not  such  an  ad- 
verse possession  as  would  defeat  the  operation  of  a  subsequent 
grant  of  the  same  land  under  the  provincial  government  of  New 
York.  None  of  these  cases  hold  that  a  sheriffs  deed,  following  a 
sale  under  an  invalid  money  judgment,  cannot  be  made  available  as 
color  of  title. 

In  the  case  at  bar  the  questions  of  ouster  and  of  adverse  holding 
for  fivo  years  after  the  ouster  were  questions  of  fact,  and  there  was 
evidence  at  the  trial  in  the  court  below  to  sustain  the  finding  of  the 
jury  upon  that  issue. 

4.  We  think  the  admission  in  evidence  of  the  petition  of  Melville 
to  set  aside  the  judgment  in  Cocke  v.  Melville,  and  the  order  of  the 
district  court,  denying  his  motion,  could  not  have  injured  the  plain- 
tiff. The  court,  at  the  trial  of  the  present  case  expressly  instructed 
the  jury  that  the  judgment  was  void. 

5.  The  deed  from  Cocke  to  Sanor  was  admissible.  From  a  very 
early  day  it  has  been  held  here  that  a  quit-claim  deed  is  as  effectual 
to  transfer  title  as  a  grant  or  bargain  and  sale.  Such  a  deed  there- 
fore gives  color  of  right. 

6.  The  conveyance  of  March  19, 1862,  from  plaintiff  to  defendant 
of  lands  adjoining  the  demanded  premises  was  at  most  irrelevant  and 
immaterial.     It  could  not  have  prejudiced  the  plaintiff. 

7.  The  evidence  of  Sanor  with  respect  to  his  having  improved  and 
inclosed  the  premises  after  the  receipt  of  his  deed  from  Cocke  was 
admissible  under  the  plea  of  the  statute  of  limitations. 

8.  The  court  properly  rejected  evidence  of  declarations  of  Sanor, 
with  respect  to  his  title,  made  after  he  had  sold  and  conveyed  to 
defendant. 

9.  The  court  did  not  err  in  refusing  to  instruct  the  jury,  that  one 
cannot  hold  possession  of  lands  adversely  so  as  to  acquire  the  title, 
unless  he  has  knowledge  of  the  nature  of  the  title  of  the  real  owner. 
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10.  It  is  contended  by  appellant  that,  inasmuch  as  the  title  to  the 
londs  did  not  vest  in  the  state  'until  the  certification  by  the  land 
department  in  December,  1866,  and  as  ten  years  from  that  date  had 
not  lapsed  when  this  action  was  brought,  the  plaintiff  was  not 
barred  of  a  recovery.  The  certificate  of  purchase  under  which 
plaintiff  claims  was  issued  on  the  thirtieth  day  of  August,  1858, 
under  the  act  of  April  21,  1858.  By  that  act  no  certificate  could 
issue  until  the  whole  purchase  price  of  the  land  was  paid,  and  the 
certificate  in  evidence  herein  recites  that  Mdville  had  made  payment 
in  fall.  Ho  thus  acquired  (at  least  from  the  time  the  land  was  listed 
to  the  state)  a  perfect  equity  as  against  the  state,  and  the  case 
shows  that  no  patent  has  been  issued  to  him,  or  his  assignee.  More 
than  five  years  had  elapsed  after  the  land  was  certified  to  the  state 
when  this  action  was  commenced. 

In  Manly  v.  Howlett,  55  Cal.,  94,  it  was  said:  "It  is  true  that 
before  the  patent  should  issue,  the  statute  of  limitations  might  build 
up  a  title  in  the  possessor  as  between  the  parties  so  as  to  determine 
their  rights  upon  the  then  condition  of  things;  but  the  issuance  of 
the  patent  gave  new  rights;  the  patentee  and  his  grantees  then  had 
a  right  superior  to  any  theretofore  owned  or  held  by  them,  viz,  the 
ownership  of  the  land.  They  then  had  something  which  the  state 
had  not  theretofore  parted  with.  In  a  suit  for  the  recovery  of  the 
land,  commenced  after  the  issuance  oftlie  patent,  the  statute  of  limita- 
tions cannot  be  held  to  have  commenced  running  prior  to  the  date 
of  the  patent. " 

Two  circumstances  existed,  or  were  assumed  to  exist,  in  Manly  v. 
Howlett,  which  do  not  appear  in  the  case  at  bar.  1.  In  that  case  it 
appeared  that  subsequent  acts  were  to  be  performed  by  the  party 
claiming  under  the  certificate,  before  he  would  be  entitled  to  a  pat- 
ent, viz.,  payment  of  the  annual  interest  and  of  the  deferred  pur- 
chase money.  In  the  case  before  us  full  payment  of  the  purchase 
money  had  been  made  to  the  state  before  the  certificate  issued. 
2/  In  that  case  a  patent  had  been  issued  to  the  assignee  of  the  cer- 
tificate before  the  action  was  brought.  In  the  case  at  bar  neither 
the  original  holder  of  the  certificate  nor  any  assignee  of  his  had 
received  any  further  muniment  of  title  when  this  suit  was  com- 
menced. 

As  we  have  seen,  when  this  action  was  commenced,  more  than  five 
years  had  elapsed  after  the  certification  of  the  land  to  the  state. 
AVhen  the  land  was  certified  the  holder  of  the  certificate  of  purchase, 
who  had  paid  for  the  land,  and  fully  complied  with  all  the  terms  of 
his  contract,  became  entitled  absolutelv  to  a*  patent.  He  became, 
as  against  the  state,  the  owner  of  the  land,  at  least  equitably,  and 
the  State  could  not  have  recovered  its  possession.  He  acquired  a 
perfect  equity,  and  the  act  of  1858  clearly  provides  than  when  the 
land  shall  be  certified  to  the  state,  the  title  thus  acquired  shall  inure 
beneficially  to  the  purchaser  who  has  complied  with  the  conditions 
imposed  upon  him;  the  state  retaining,  at  most,  but  the  naked  legal 
title. 
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Plaintiff,  therefore,  if  he  can  be  treated  as  the  holder  of  the  cer- 
tificate, had  a  title  with  right  of  possession  from  December,  1866,  of 
which  his  certificate  was  prima  facie  evidence,  and  of  which  his  cer- 
tificate and  the  certification  to  the  state  were  conclusive  evidence. 

His  title,  such  as  it  was,  gave  him  the  right  of  possession,  and  it 
remained  unchanged  for  more  than  five  years  prior  to  the  com- 
mencement of  the  action.  Even  if  it  should  be  conceded  that  he 
may  commence  a  new  action  within  five  years  after  he  shall  receive 
a  patent  for  the  land,  he  cannot  recover,  as  against  an  adverse  pos- 
sessor, on  a  title  acquired  more  than  the  statutory  period  before  the 
present  action  was  commenced. 

11.  It  is  said  that  the  state  is  charged  with  a  trust  in  respect  to 
land  of  the  swamp  land  donation,  and  that  if  the  state  may  be  dis- 
seized at  any  time  before  reclamation^  the  power  to  esecate  the 
trust  is  gone,  for  the  subject  of  the  trust  is  then  under  the  absolute 
and  exclusive  dominion  of  the  disseizor. 

It  is  not  necessary  to  decide  whether,  if  the  state  had  not  parted 
with  its  title,  it  could  have  been  disseized  of  a  i)ortion  of  tiie  swamp 
lands.  Here,  as  we  have  seen,  the  right  of  possession  had  passevl 
to  the  holder  of  the  certificate  of  purchase,  in  whom  had  vested  a 

i)erfect  equity  with  an  absolute  right  to  demand  a  patent.  Appel- 
ant cites  in  suppport  of  his  position  with  respect  to  the  trust  certain 
adjudications  which,  as  we  think,  do  not  support  it.  Emigrant  Go. 
V.  County  of  Adams,  100  U.  S.  Itep.,  61,.  rather  upholds  the  view 
that  the  power  of  reclaiming  swamp  and  overflowed  lands  is  in  the 
state,  without  any  other  security,  that  such  lands  will  be  reclaimed 
or  that  the  proceeds  of  their  sales  will  be  applied  to  reclamation 
purposes,  than  such  as  rests  upon  the  good  faitli  of  the  state;  that 
the  state  may  employ  its  discretion  in  the  disposition  of  the  pro- 
ceeds, and  providing  means  for  reclamation,  without  being  called  on 
to  account,  and  without  the  title  to  the  lands  being  affected,  at  least 
at  the  option  of  any  party  other  than  the  United  States.  It  would 
follow  from  this,  and  from  the  wording  of  the  act  of  congress  •of 
September  23,  1850  (9  Stat.,  519),  that  the  state  may  dispose  of  the 
lands  prior  to  their  reclamation.  Tliere  is  no  provision  in  the  act  of 
the  legislature  of  April  21,  1853,  to  the  effect  that  such  lands  shall 
not  be  sold,  or  that  no  certificate  of  purchase  or  patent  shall  issue, 
until  after  the  lands  are  reclaimed.  The  state  of  California  has  pro- 
vided, by  appropriate  legislation,  for  the  reclamation  of  swamp  an  1 
overflowed  lands  after  the  title  of  the  state  thereto  had  passed  to 
private  persons. 

Kimball  V.  Beclamation,  45  Cal.,  314,  is  authority  to  the  point 
that  one  who  accepts  a  grant  from  the  state  for  swamp  lands  is  pre- 
sumed to  accept  with  a  consent  that  he  and  his  land  snail  bo  subject 
to  subsequent  legislation  imposing  a  burden  on  the  lands  to  secure 
their  reclamation.  The  case  assumes  that  such  lands  may  be  con- 
veyed prior  to  their  reclamation,  and  that  the  state  may  discharge 
its  duty,  and  comply  with  the  condition  subsequentljr  imposed  by 
the  grant  from  the  United  States,  by  appropriate  legislation,  pro- 
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Tiding  for  reclaiming  the  lands  q/Jfer  they  have  passed  to  private  pro- 
prietorship. 

Appellant  also  cites  Hoadley  v.  San  Francisco,  50  Cal.,  265.  But 
in  that  case  it  was  held  that  one  cannot  acquire  a  title  by  adverse 
possession  to  a  public  square  or  a  public  street — ^laid  out  and  dedi- 
cated as  such  on  pueblo  lands  within  the  limits  of  San  Francisco — 
hccanse  the  city  had  no  power  to  alienate  or  in  any  manner  dispose 
of  such  public  squares  or  streets.  With  reference  to  the  swamp  and 
overflowed  lands  the  legislature  of  the  state  has  power  to  grant  them 
to  private  persons.  As  we  have  seen,  the  state  nad  transferred  the 
right  of  possession  to  the  particular  land  herein  sued  for. 

Judgment  and  order  affirmed. 


No.  8.551. 

Packard  et  al.  v.  Moss  et  al. 

DepaHmaU  One.     Filed  September  11, 1884. 
Judgment  affirmed  on  the  authority  of  Paokaid  ▼.  Johnson,  anU» 

Appeal  from  a  judgment  of  the  superior  court  for  San  Joaquin 
county,  entered  in  favor  of  the  defendants.  The  facts  are  similar  to 
those  in  Packard  v.  Johnson,  ante. 

J.  B.  Hcdl,  for  the  appellants. 

J.  H.  Budd  and  F.  F.  Baldmn,  for  the  respondents. 

The  Coubt.     On  the  authority  of  Packard  v.  Johnson,  No.  8,650,* 
ante,  opinion  this  day  filed. 
Judgment  and  order  affirmed. 


No.  9.605. 
BiLVA  ET  Ali.  V.  GaBCIA. 

In  Bank.    Filed  September  19, 1884. 

Waste— Destruction  of  Fruit  Trees— Injunction.  The  entry  npon  land,  and  digginjj 
up  and  removiog  fruit  trees  growing  thereon,  is  an  injury  to  the  inheritance,  in  the  nature  ot 
waste,  which  a  court  of  equity  will  enjoin. 

ScpERvisoBS— Opening  Koad — >»'otice  op  Proceedings.  The  board  of  supervisors  of  a 
county  have  no  power  to  cause  the  construction  of  a  road  through  the  lands  of  a  private 
iudividuiU,  without  giving  such  person  notice  of  the  proceeding  to  open  the  road. 

Appeal  from  an  order  of  the  superior  court  for  Contra  Costa 
county,  refusing  to  dissolve  an  injunction.  The  opinion  states 
the  facts. 

A,  H.  Griffith,  for  the  appellant. 

Slicffield  &  Wallace  and  E.  J.  Emmons,  for  the  respondents. 
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MoBRisoN,  C.  J.  The  complaint  in  this  case  contains  three  canseg 
of  action,  each  of  which  is  separately  stated.  The  first  charges  an 
entry  upon  plaintiff *s  land  and  the  destruction  of  a  fence  thereon; 
the  second  charges  a  like  entry  and  the  destruction  of  valuable  fruit 
trees  growing  on  the  land  by  digging  the  same,  and  also  a  threatened 
entry  for  a  similar  purpose;  and  the  third  charges  that  the  board  of 
supervisors  of  Contra  Costa  county  did,  on  the  seventh  day  of 
August,  1683,  made  an  order  establishing  a  private  road  over  and 
across  the  same  land  and  premises  of  plaintiffs,  and  defendant 
threatens  to  go  upon  said  land  and  open  said  road,  and  further,  that 
ho  will  do  so,  unless  restrained  by  an  order  of  the  court. 

There  was  a  demurrer  to  the  complaint  substantially  on  the 
grounds  that  plaintiff  had  a  full  and  adequate  remedy  at  law,  and 
secondly,  that  the  complaint  did  not  state  sufficient  facts  to  entitle 
plaintiffs  to  the  extraordinary  remedy  of  injunction. 

The  demurrer  was  overruled,  and  an  injunction  was  granted  on 
the  thirteenth  day  of  March,  1884.  Defendant  moved  to  dissolve 
the  injunction.  Motion  was  denied  April  80,  1884,  and  from  the 
order  denying  the  motion  to  dissolve  this  appeal  is  prosecuted. 

Tho  principal  point  made  and  relied  upon  on  appeal,  is  that 
plaintiffs  had  a  full  and  ample  remedy  in  a  court  of  law,  and  that 
tho  acts  complained  of  were  simple  trespasses  for  which  an  action 
sounding  in  damages  was  tho  prayer  and  only  remedy. 

It  was  something  more  than  a  mere  trespass  of  which  the  plaintiffs 
complained.  The  entry  upon  the  land,  and  digging  up  and  removing 
the  fruit  trees  growing  thereon  constituted  waste  in  tho  eye  of  the  law. 
as  it  was  an  injury  to  the  inheritance:  Hicks  v.  Michael,  15  Cal., 
115:  Merced  Mining  Company  v.  Fremont,  7  Jcf.,  319;  More  v. 
Massini,  82  Cal.,  690.  It  was  clearly  matter  for  equitable  interfer- 
ence by  the  court. 

Tho  third  cause  of  action  stated  that  the  board  of  supervisors  had 
made  an  order  that  the  road  should  be  opened,  which  order  the 
defendant  was  about  to  execute.  It  is  further  charged  that  the 
order  was  made  by  the  board  of  supervisors  without  giving  the 
plaintiffs  any  notice  of  the  proceeding  to  open  the  road.  For  this 
reason  it  is  claimed  that  the  order  of  the  board  was  void  for  want 
of  juiisdiction.  "In  such  a  proceeding  the  person  whose  rights 
are  to  be  affected  against  his  will  must  have  notice:"  Cruger  v. 
Hudson  River  Railroad  Company,  12  N.  Y.,  190;  Curran  v.  Shat- 
tuck,  24  Cal.,  433. 

"Wo  are  of  opinion  that  the  facts  set  forth  in  the  complaint  were 
sufficient  to  entitle  plaintiff  to  an  injunction  and  therefore  the  court 
did  not  err  in  denying  defendant's  motion  to  dissolve  the  same. 

Order  appealed  from  affirmed. 

Ross,  J.,  Myrick,  J.,  McKee,  J.,  McKinstbt,  J.,  and  Thornton,  J., 
concurred. 
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No.  9,398. 

WiLcoxsoN  V.  Stitt. 

l>epariment  Two,    Filed  September  15,  J884. 

Vendor  and  Vendee—Stipulation  Avoidino  Contbact.  The  vendor  under  a  contract 
for  the  sale  of  land,  may  maintain  an  action  for  the  recovery  of  the  unpaid  purchase  price, 
although  Buch  contract  contains  a  stipulation  to  the  effect  that  in  the  event  of  the  failure  of 
tho  vendee  to  comply  with  all  the  terms  and  conditicns  of  the  contract,  the  vendor  should  be 
released  from  his  obligation  to  convey,  and  the  contract  shoiild  be  void. 

Appeal  from  a  judgment  of  the  superior  court  for  Sutter  county, 
entered  in  favor  of  the  defendant.    The  opinion  states  the  facts. 

W,  G,  Van  Ileet,  for  the  appellant. 
/.  S.  Belcher,  for  the  respondent. 

Thornton,  J.  This  action  was  instituted  on  a  contract  between 
plaintiff  of  the  first  part  and  defendant  of  the  second  part,  expressed 
m  articles  of  agreement,  by  which  plaintiff  agreed  to  sell  to  defend- 
ant a  tract  of  land  for  the  sum  of  eighteen  thousand  four  hundred 
and  eighty  dollars.  Of  this  sum  defendant  paid  one-half,  and 
agreed  to  pay  the  remaining  half  on  or  before  the  twenty-first  day  of 
March,  1878,  together  with  interest  from  the  date  of  the  contract 
at  the  rate  of  ten  per  cent,  per  annum.  The  defendant  also  agreed 
to  pay  all  state,  county,  township,  district,  road  and  levy  taxes  that 
were  due  when  the  contract  was  executed  or  that  thereafter  might 
become  due  on  the  land  sold. 

The  following  stipulations  also  constitute  a  part  of  the  contract : 
**  In  the  event  of  failure  to  comply  with  the  terms  and  all  the 
conditions  hereof  by  tho  i)arty  of  the  second  part,  the  party  of  the 
first  part  shall  be  released  from  all  obligations,  either  in  law  or 
equity,  to  convey  said  property  or  any  part  thereof,  and  the  said 
party  of  the  second  part  shall  forfeit  all  right  thereto,  and  this 
agreement  shall  be  void. 

**  And  the  said  party  of  the  first  part  on  receiving  such  payments, 
at  tho  time  and  in  the  manner  above  mentioned,  shall  and  will  make, 
execute  and  deliver  to  the  said  party  of  the  second  part  a  deed  for 
all  his  right,  title,  claim  and  interest  in  and  to  said  lands,  hereinbe- 
fore described  and  mentioned." 

The  action  was  brought  to  recover  the  sum  last  mentioned  in  the 
contract  with  interest,  etc.  Prior  to  bringing  this  action,  plaintiff 
tendered  a  deed  such  as  was  required  by  the  agreement,  and  at  the 
samo  time  demanded  payment  of  the  sum  sued  for  with  interest  as 
set  forth  in  the  contract.  Defendant  refused  to  receive  the  deed  or 
pay  the  money. 

The  facts  above  mentioned,  together  with  other  facts  not  material 
to  the  determination  of  tho  cause,  were  found  by  the  court  below. 
Judgment  was  rendered  for  defendant  and  plaintiff  appealed. 

It  is  contended  here  by  counsel  for  respondent  to  sustain  the 
judgment,  that  under  tho  provisions  of  the  agreement  between  tho 
parties  hereto,  that  on  the  failure  of  the  defendant  to  pay  the  sum 
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sued  for  with  interest  on  the  twenty-first  of  March,  1878,  the 
agreement  became  wholly  void,  that  both  parties  were  there- 
upon released  from  all  obligations  under  it,  and  that  no  action  could 
be  maintained  on  it. 

On  this  point  we  are  referred  to  no  pertinent  authority  by  the  re- 
spondent. Gordon  v.  Swan,  43  CaL,  564,  has  no  application.  The 
cases  cited  on  behalf  of  appellant  hold  that  such  an  avoiding  clause 
as  the  one  in  the  agreemeut  before  us,  is  for  the  benefit  of  the  ven- 
dor, that  he  has  an  option  to  avoid  the  agreement  or  enforce  it,  and 
that  the  vendee  cannot  take  advantage  of  his  own  failure  or  neglect 
and  avoid  the  agreement.  Mason  v.  Caldwell,  5  Oilman  (HI.),  196, 
was  an  action  brought  by  the  vendor  against  the  vendee  to  recover 
on  certain  notes  given  under  the  provisions  of  a  contract  of  pur- 
chase of  land  evidenced  by  a  bond.  In  this  case  the  question  arose 
as  to  the  meaning  of  a  clause  in  the  bond  in  these  words  :  *'  But 
should  the  said  John  B.  Caldwell  or  his  assignee  fail  to  pay  the  said 
sum  of  money,  specified  in  said  notes,  within  ten  days  after  the 
same  became  due,  he  thereby  forfeits  all  claims  to  said  lots  and  all 
moneys  paid  thereon,  and  this  bond  in  such  event,  shall  be  void 
both  m  law  and  equity,  and  the  title  to  said  lots  shall  continue  in 
the  original  proprietor,  as  if  no  sale  had  been  made." 

As  to  this  the  court  said  :    ' '  The  defendant  contends  that  he  can 
take  advantage  of  this  clause,  and  because  he  did  not  pay  the  money 
as  he  agreed  to  do,  he  is  exonerated  from  paying  it  at  all.    It  is  ar- 
gued that  because  the  obligee,  in  the  event  of  non-payment,  may 
treat  the  bond  as  determined,  mutually  requires  that  the  obligor 
should  have  the  same  privilege.     This  argument  refutes  itself.     It 
is  as  much  a  fdo  de  se,  as  it  would  make  the  bond.     To  admit  the 
defendant's  position,  is  to  leave  everything  in  his  own  hands.    It 
allows  him  to  defeat,  or  make  the  bond  operative,  as  may  best  sub- 
servo  his  interest,  without  any  discretion  on  the  part  of  the  obligee. 
It  converts  the  bond  into  a  naked  proposition,  absolutely  binding 
on  the  seller,  but  which  the  purchaser  may  accept  or  reject  by  the 
payment  or  non-payment  of  the  money.     ]3y  thus  putting  the  entire 
control  in  the  hands  of  the  latter,  all  mutuality  is  destroyed.    It  was 
the  undoubted  intention  of  both  parties,  when  they  inserted  this 
clause,  to  provide  a  penalty  to  insure  a   prompt  performance  by 
the  purchaser.     By  performance  he  leaves  no  discretion  in  the  hands 
of  the  obligee,  but  has  a  right  to  enforce  the  bond,  while,  if  he 
does  not,  he  agrees  to  leave  it  optional  with  the  other  party  to  avoid 
the  contract  or  not.     Here  was  a  real  mutuality,  for  the  purchaser 
had  the  first  discretion,  and  if  he  placed  himself  in  the  power  of 
the  party  it  was  by  his  own  voluntary  neglect  to  pay  the  money,  as 
he  had  bound  himself  to  do,  and  it  was  but  a  just  penalty  for  vio- 
lating his  obligation.     But  this  is  not  a  case  of  first  impression. 
This  precise  question  has  been  fully  settled  by  a  number  of  deci- 
sions in  other  states.     The  first  case  to  which  we  shall  refer  is  that 
of  Canfield  v.  Wescott  (5  Cowan,  270),  and  two  other  cases  are  given 
in  a  note  to  that,  where  the  same  court  had  held  tho  same  rule;  in 
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tlie  last  of  wliich  (Church  v.  Ayers)  almost  the  identical  words  are 
used  which  are  found  in  the  avoiding  clause  of  this  bond :  '  Other- 
wise, these  presents  to  be  void  both  in  law  and  equity.'  In  all  of 
these  cases  the  court  held  that  the  avoiding  clause  was  inserted  for 
the  benefit  of  the  obligee,  and  that  the  obligor  could  not  take  ad- 
vantage of  his  own  neglect  in  the  non-payment  of  the  consideration. 
The  same  construction  was  given  to  a  similar  clause  in  the  case  of 
Planning  v.  Brown  (1  Pairf.,  49).  The  same  principle  was  sus- 
tained in  Kentucky,  in  Barbour's  Esrs.  v.  Brookie  (3  J.  J.  Marsh., 
511)." 

Canfield  v.  Westcott,  5  Cowen,  270,  was  an  action  of  covenant  on 
articles  of  agreement  under  seal,  to  recover  certain  installments  of 
the  purchase  money.  In  that  case  the  following  clause  in  the  arti- 
cles came  under  consideration:  ''The  said  Daniel  (the  defendant), 
hereby  agrees  that  should  he  fail  in  performing  any  part  of  the 
above  covenants,  that  this  contract  shall  become  void,  and  of  no 
effect;  and  that  the  said  party  of  the  second  part  (the  testator),  shall 
and  may  re-enter,  and  take  possession  of  the  said  premises,  without 
hindrance  or  molestation." 

The  court  said:  ''The  provision  that  this  agreement  should  be 
void,  was  for  the  benefit  of  the  vendor.  On  the  vendee's  default, 
the  vendor  might,  therefore,  consider  the  agreement  void  at  his  own 
election;  or  affirm  it,  and  bring  his  action  on  the  covenants,  and 
they  said  this  had  been  often  so  held  in  much  stronger  cases;  as 
where  the  provision  in  the  articles  was  general  and  positive,  in  the 
words  of  both  parties,  that  if  the  vendee  failed  to  perform,  the  con- 
tract shall  be  void." 

In  the  report  of  Church  v.  Ayers,  60owen,  273,  Savage,  G.  J.,  who 
delivered  the  opinion  of  the  court,  said :  "  The  very  point  now  raised 
was  decided  by  this  court  on  the  same  state  of  pleadings  in  Van 
Bensselaer  v.  Fitch.  The  case  is  not  reported;  but  I  have  been 
favorfed  by  the  late  chief  justice  with  the  demurrer  book  and  the  de- 
cision of  the  court.  Van  Bensselaer  sued  Pitch  on  an  article  of 
agreement,  as  follows:  'First,  the  said  party  of  the  second  part 
(Fitch),  agrees  to  purchase  of  the  said  party  of  the  first  part  (Van 
llensselaer),  the  lands  hereinafter  mentioned,  and  to  pay  him  for  the 
same  the  sum  of  three  thousand  two  hundred  and  ninety-six  dollars, 
in  one  year  from  the  date  hereof,  with  interest  on  the  same  till 
paid,  otherwise  these  presents  to  be  void  both  at  law  and  in  eqwfy,^  Van 
Rensselaer  then  covenanted,  that  the  money  being  paid,  he  would 
convoy.  To  a  declaration  on  this  contract,  the  defendant  demurred, 
and  judgment  was  rendered  for  the  plaintiff." 

lu  Cartwright  v.  Gardner,  5  Gush.,  281,  the  court,  in  considering 
a  clause  in  a  contract  of  a  similar  character  with  the  ono  in  this 
cause,  remarked:  "It  is  often  provided  in  leases,  in  strong  and  un- 
q unified  terms,  that  if  the  lessee  neglects  or  refuses  to  pay  rent,  the 
lease  shall  be  void;  but  it  always  has  been  held,  that  the  lessee 
cannot,  in  such  cases,  set  up  his  own  neglect  as  avoiding  the  lease. 
Though  the  terms  are  express  and  positive,  that  the  lease  shall  be 
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void,  yet  tbey  are  held  to  mean,  that  the  lease  shall  be  void  only  at 
the  election  of  the  lessor,  for  whoso  benefit  the  provision  is  made." 

In  the  light  of  these  cases,  and  we  fiad  none  to  the  contrary,  we 
feel  constrained  to  hold  that  the  meaning  of  the  clause  under  dis- 
cussion in  the  agreement  in  this  case,  is  that  such  agreement  is  void 
only  at  the  election  of  plaintiiF,  who  can  avoid  it  or  enforce  it  at  his 
option. 

The  judgment  must,  therefore,  be  reversed,  and,  as  in  our  view, 
the  plaintiff  is  entitled  on  the  facts  found  to  a  judgment  for  the 
amount  sued  for  with  interest  at  the  rate  of  ten  per  cent,  per  annum 
from  the  date  of  the  contract,  the  case  is  remanded  with  directions 
to  the  court  below  to  enter  judgment  for  the  plaintiff  accordingly. 

Shabpstein,  J.,  and  Mybice,  J.,  concurred. 


No.  9.52e. 
Estate  of  Billings,  Deceased. 

Department  Two,    Filed  September  15, 1S84, 

No!T-Resident  Alien  Heirs— Inheritance  by.  Section  17,  article  I,  of  the  oonstitntion 
does  not  inhibit  the  legislature  from  extending  the  rights  of  succession  or  inheritance  to  non- 
resident alien  heirs. 

^  TheSame— Non-Resident  Rrothebs  and  Sisters.  The  non-resident  alien  brothers  and 
sisters  of  an  intestate,  who  dies  leaving  no  wife,  no  descendants  and  no  father  or  mother,  are 
entitled  to  share  in  the  estate  of  sucn  intestate  equally  with  the  resident  alien  brothers  or 
sisters. 

Appeal  from  a  judgment  of  the  superior  court  for  the  county  of 
Sacramento.     The  opinion  states  the  facts. 

8.  P.  Scaniker,  and  McGune  &  George,  for  the  appellant. 
Isaac  Joseph,  W.  H.  Beatt]/,  8.  G.  JDenson,  and   Young  (k  Young, 
for  the  respondents, 

Thornton,  J.     E.  L.   Billings  was  a  resident  of  the  county  of 
Sacramento  and  died  therein  intestate,  leaving  real  and  personal 
property.     The  decedent  left  surviving  him  no  wife,  no  decendants 
and  no  father  or  mother.     He  left  brothers  and  sisters  of  whom  at 
the  time  of  his  death  Lewis  N.  Billings  and  Martha  V.  Clark  were 
bona  fide  residents  of  this  state,  Daniel  D.  Billings,  Nancy  Victoria 
Martin,  Elmira  Tittemore  and  Sylvina  Hanver  were  residents  of  the 
Dominion  of  Canada,  and  Miranda  E.  Tryon,  Lucinda  Smith  and 
Elsie  Irish  were  residents  of  the  state  of  Kansas.     The  estate  being 
in  such  condition  so  to  allow  a  partial  distribution,  all  the  sisters 
(except  Martha  V.  Clark),  and  Daniel  D.  Billings  petitioned   for 
such  distribution,  in  the  view  that  the  estate  descended  to  all  the 
brothers  and  sisters  (nine  in  number)  share  and  share  alike.     Lewis 
N.  Billings  and  the  assignees  of  Martha  V.  Clark  appeared  and  the 
former  claimed  that  he  and  his  sister  Martha  V.  Clark  were  each 
entitled  to  one-half  of  the  estate  of  the  deceased  to  the  exclusion  of 
the  other  claimants. 
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It  appears  that  all  the  above-named  brothers  and  sisters  were 
natives  of  Canada,  and  as  it  no  where  appears  that  they  were 
naturalized,  they  must  be  held  to  have  been  aliens  at  the  time  of 
the  death  of  the  decedent.     The  case  was  thus  argued. 

The  court  below  held  that  each  of  the  claimants  was  entitled  to 
one-ninth  of  the  estate.  From  this  decree,  Lewis  N.  Billings  ap- 
peals. 

The  contention  on  the  j>art  of  appellant  is  that  the  estate  de- 
scended under  the  constitution  and  law  of  this  state  to  himself  and 
his  sister  Martha  Y.  Clark,  each  taking  one-half,  as  they  were,  at 
the  time  of  the  death  of  deceased,  though  aliens,  bona  fide  residents 
of  the  state  of  California;  that  the  other  claimants  were  aliens,  who 
never,  prior  to  the  death  of  E.  L.  Billings,  were  residents  of  this 
state,  and  therefore  took  no  part  of  his  estate. 

The  constitution  of  this  state  by  the  seventeenth  section  of  the 
first  article  provides  that  foreigners  of  the  white  race  ''eligible  to 
become  citizens  of  the  United  States  under  the  naturalization  laws 
thereof,  while  bona  fide  residents  of  this  state,  shall  have  the  same 
rights  in  respect  to  the  acquisition,  possession,  enjoyment,  trans- 
mission and  inheritance  of  property  as  native-born  citizens." 

The  civil  code  contains  the  following  provisions,  which  were  in 
force  when  E.  L.  Billings  died : 

"Sec.  671.  Any  person,  whether  citizen  or  alien, may  take,  hold, 
or  dispose  of  property  within  this  state. 

''  Sec.  672.  It  a  non-resident  alien  take  by  succession,  he  must 
appear  and  claim  the  property  within  five  years  from  the  time  of 
succession,  or  be  barred.  The  property  in  such  cases  is  disposed 
of  as  provided  in  title  VIII,  part  III,  code  of  civil  procedure. 

''  Sec.  1,404.  Besident  aliens  may  take  in  all  cases  by  succession 
as  citizens,  and  no  person  capable  of  succeeding  under  the  provi- 
sions of  this  title  is  precluded  from  such  succession  by  reason  of 
the  alienage  of  any  relative;  but  no  non-resident  foreigner  can  take 
by  succession  unless  he  appears  and  claims  such  succession  within 
five  years  after  the  death  of  the  decedent  to  whom  he  claims  succes- 
sion." 

The  word  "  take''  used  in  section  671,  C.  C. ,  above  quoted,  is  broad 
enough  to  include  the  taking  by  descent  as  well  as  by  purchase,  and 
in  our  oi)inion  is  used  to  indicate  the  taking  or  acquisition  of  prop- 
erty in  either  of  the  modes  above  mentioned.  Wo  see  no  reason  to 
confine  the  meaning  of  ''take  "to  acquisition  by  purchase.  This 
taking  of  property  is  not  confined  to  an  alien,  residing  in  the  state. 
Section  671  clearly  extends  this  right  to  all  aliens,  whether  resident 
or  non-residents  of  the  state.  The  section  following,  in  our  view, 
confirms  the  interpretation  of  section  671  given  above.  It  speaks 
of  a  non-resident  alien  taking  by  succession,  the  equivalent  of  c/e- 
scenL  as  allowable  by  the  laws  of  this  state. 

It  is  contended  that  under  the  section  of  the  constitution  above 
quoted  the  whole  of  the  estate  of  the  deceased  vested  in  the  heirs 
who  were  residents  of  the  state  at  the  time  of  his  death  to  the  exclu- 
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sion  of  those  who  were  not  then  residing  in  the  state.  It  is  true  that 
*  such  would  have  been  the  effect  of  the  constitutional  provision,  had 
there  been  no  legislation  operative  at  the  time  of  the  death  of  an 
intestate^  extending  the  right  of  succession  or  inheritance  to  non- 
resident alien  heirs.  The  constitution  did  not  inhibit  such  legisla- 
tion. It  was  so  held  in  the  People  v.  Rogers,  13  Cal.,  159,  under 
the  constitution  of  1849,  in  which  was  a  section  (sec.  17,  Art.  I) 
similar,  as  far  as  this  question  is  concerned,  to  the  one  referred  to 
and  quoted  above  from  the  present  constitution.  We  see  no  viola- 
tion of  the  constitution  in  the  sections  of  the  civil  code  above  quoted 
extending  the  right  of  inheritance  to  non-resident  aliens. 

The  point  urged  on  behalf  of  appellant  that  the  estate  must  be  an 
escheated  estate,  or  the  non-resident  alien  cannot  take  at  all,  is  clearly 
untenable.  A  mere  perusal  of  the  sections  quoted  from  the  civil 
code  stipra,  and  of  the  sections  of  the  code  of  civil  procedure  (1,269 
to  1,272)  referred  to  by  counsel  for  appellant  will  show  this. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 

Sharpstein^  J.,  and  Mybice^  J.,  concurred. 


Na  20,014. 
EX-PABTE   HEn^BRON,   ON  HABEAS  COBPUS. 

DepaHment  Ttoo.    Filed  September  17, 188i. 

Slaughtering  of  Animals— Sacramento—Constrdctioh  of  Chabter.  Under  the  Act 
of  April  25,  1803,  incorporating  the  City  of  Sacramento,  the  board  of  trustees  thereof  have 
power  to  prevent  the  slaughtering  of  animals  within  the  city  limits. 

Petition  for  a  writ  of  habeas  corpus.  The  opiniou  states  the 
facts. 

Hart  &  JVhUe,  for  the  petitioners. 

Grove  L.  Johnson  and  JV.  A,  Anderson,  contra. 

The  Coubt.  The  petitioners  were  arrested  upon  a  charge  of  vio- 
lating an  ordinance  of  the  city  of  Sacramento,  passed  Juno  27, 1872, 
which  declares  it  to  be  unlawful  "for  any  person  to  slaughter  any 
animal  within  the  city,  or  to  erect,  maintain  or  use,  or  cause  to  be 
erected,  maintained  ot  used,  within  the  city,  any  house,  shed  or 
other  building  as  a  slaughter-house  or  to  dress  or  clean  any  slaugh- 
tered animal  >vithin  the  city." 

The  act  of  the  legislature  of  the  state  incorporating  the  city,  ap- 
proved April  25,  1863,  gave  i^ower  to  the  board  of  trustees  to  make 
ordinances  to  control  and  regulate  slaughter-houses  or  provide  for 
their  exclusion  from  the  city  limits  or  any  part  thereof.  (Art.  I, 
Sec.  2.) 

It  is  not  necessary  to  enter  upon  a  lengthy  consideration  of  the 
points  presented  on  behalf  of  the  petitioners,  as  against  the  validity 
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and  constitutionality  of  tbe  ordinance;  it  is  sufficient  to  say  tliat 
the  points  presented  have  been  considered  and  adjudicated  adverse 
to  the  petitioners  by  this  court  in  ex  parte  Shrader,  33  Cal.,  279;  and 
the  power  of  a  municipal  corporation  under  a  charter  similar  to  the 
one  above  referred  to,  to  make  and  enforce  ordinances  regulating 
certain  avocations  recognized  in  Johnson  v.  Simonton,  43  Cal.,  242; 
ex  parte  Smith  and  Keating,  38  Cal.,  702;  and  ex  parte  Casinello, 
62  Cal.,  538. 

"  Unwholesome  trades,  slaughter-houses,  operations  offensive  to 
the  senses,  the  deposit  of  powder,  the  application  of  steam  power 
to  propel  cars,  the  building  with  combustible  materials,  and  the 
burial  of  the  dead,  may  all  be  interdicted  by  law,  in  the  midst  of 
dense  masses  of  population,  on  the  general  and  rational  principle, 
that  every  person  ought  to  so  use  his  property  as  not  to  injure  his 
neighbors,  and  that  private  interests  must  be  made  subservient  to 
the  general  interests  of  the  community:"  2  Kent's  Com.,  p.  340. 
*'If  a  landlord  could  let  his  building  for  a  small-pox  hospital,  or  a 
slaughter-house,  he  might  obtain  an  increased  rent.  But  he  is  re- 
strained; not  because  the  public  have  occasion  to  make  the  like  use, 
or  to  make  any  use  of  the  property,  or  to  take  any  benefit  to  them- 
selves from  it;  but  because  it  would  be  a  noxious  use,  contrary  to 
the  maxim,  sic  viere  tuo,  ut  cdienum  non  laedas-y  Com  v.  Alger,  7 
Cush.,  86.  In  the  opinion  of  Justice  Miller,  speaking  for  the 
court  in  the  slaughter-house  cases,  after  defining  the  "police  ppwer, " 
the  following  language  is  used,  viz:  '*The  regulation  of  the  place 
and  manner  of  conducting  the  slaughtering  of  animals,  and  tho 
business  of  butchering  within  a  city,  and  the  inspection  of  the  ani- 
mals to  be  killed  for  meat,  and  of  the  meat  afterwards,  are  among 
the  most  necessary  and  frequent  exercises  of  this  power:"  16 
Wall,  63.     See  also,  1  Dillon  on  Mun.  Corp.,  sec.  93. 

The  conclusion  reached  by  us  is  not  in  conflict  with  the-cases 
cited  on  behalf  of  petitioners. 

The  petitioners  are  remanded. 


No.  8,373. 

Thomas  v.  Plagerville  Gold  Quaetz  Mining  Company. 

Department  One,    Filed  SepUmbcr  17, 18S4. 

Change  of  Venue — Convenience  op  Witnessks— Answer.  Neither  a  plaintiff  nor  a 
defendant  can  move  for  a  change  of  the  place  of  trial,  because  of  the  coavenienc3  of  witnesses, 
until  after  answer. 

Service  of  Summons—Foreign  Corporation— Managing  Agent.  Service  of  summons 
on  a  foreign  corporation  may  be  made  on  its  managing  agent,  when  it  has  never  desivjnated  a 
person  upon  whom  service  of  process  can  be  had,  undc»r  the  statutes  of  1871-2,  p^e  823, 

Foreign  Corporation— Pl\cb  of  Residenoe— Venue.  A  foreign  corporation,  doing 
busines.s  in  this  state,  exists  in  and  by  virtue  of  the  law  of  a  foreign  country,  and  no  st  itute 
of  this  state  has  ever  ^iven  a  local  (county)  residence  to  such  a  corporation,  where  alone  it 
can  be  suei.  Its  hability  to  be  sued  in  the  courts  of  this  state  no  more  confers  a 
county  residence  upon  it  than  does  the  comity  which  permits  it  to  apply  to  our  courts  for  the 
enforcement  of  a  contract  or  the  redress  of  a  wrong. 
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Appeal  from  an  order  of  the  superior  court  for  tne  city  and 
county  of  San  Francisco,  denying  a  motion  for  a  change  of  venue. 
The  opinion  states  the  facts. 

H.  A.  Poiodlf  for  the  appellant. 
H.  E,  Highton,  for  the  respondent. 

McKiNSTRY,  J.  Defendant,  an  English  corporation,  demurred  to 
the  complaint  and  moved  for  a  change  of  the  place  of  trial  from  San 
Francisco  to  El  Dorado,  on  the  grounds  that  defendant  resided  in 
the  latter  county,  and  that  the  convenience  of  witnesses  and  the 
ends  of  justice  would  be  promoted  by  the  change. 

Neither  a  plaintiff  nor  a  defendant  can  move  for  a  change  of  the 
place  of  trial,  because  of  the  convenience  of  witnesses,  until  after 
answer':  Cook  v.  Pendergast,  60  Cal.,  79.  Defendant  has  never 
designated  a  person  upon  whom  service  of  process  can  be  had: 
Stats.  1871-2,  p.  826.  The  summons  was  properly  served  on  one 
conceded  to  bo  defendant's  '' managing  agent." 

Has  a  foreign  corporation,  doing  business  in  this  state,  a  resi- 
dence in  any  particular  county,  such  as  is  contemplated  by  the  pro- 
visions of  the  code  of  civil  procedure  relating  to  the  place  of  trial  ? 
No   statute  makes  the  •* principal  place  of  business*'  of  either 
a  domestic  or  foreign  corporation  its  "residence  "  for  the  purpose 
of  determining  the  county  in  which  shall  be  had  the  trial   of  an 
action*brought  against  it.     Jn  Jenkins  v.  The  California  Stage  Com- 
pany  (22   Cal.,  538)  it  was  said:     **The  modern  decisions  very 
generally  concur  in  giving  corporations  a    local    existence,   like 
persons.     *    *    *    Every  corporation  has  some  locality  where  its 
principal  office  or  place  of  business  is  established,  and  it  may 
properly  be  said  to  *  reside*  at  such  locality,  etc."    This  language 
was  dtdum,  but,  giving  it  full  force,  it  is  applicable  to  the  corpo- 
rafion  then   before  the  court — a  corporation  organized  under  the 
laws  of  this  state.     By  an  act  then  in  force  persons  forming  a  corpo- 
ration in  California  were  required  to  file,  in  a  public  office,  a  certifi- 
cate, stating  the  city  or  town  and  county  **in  which  the  principal 
place  of  business  of  the  company  is  to  be  located :"  Stats.  1850,  p. 
665,     And  the  civil  code  (290)  requires  articles  of  incorporation  to 
be  filed,  setting  forth  the  place  where  the  principal  business  of  the 
corporation  is  to    be   transacted.      At  the  place  named    in  the 
**  articles  "  is  the  office  of  the  corporation;  its  records  are  to  be 
kept  there;  there  are  held  the  meetings  of  its  directors  and  stock- 
holders; from   thence  emanate  directions  for  the  conduct  of  its 
affairs.     Certainly  a  domestic  corporation  has  no  residence  outside 
of  the  state,  and  it  may  be  that  such  a  corporation  is  estopped  from 
asserting  its  residence  to  be  in  any  other  county  than  the  county 
mentioned,  or  the  county  including  the  town  or  city  mentioned  in 
its  articles.     A  California  corporation  formed  to  work  a  mine  in 
Nevada  has  its  locality  and  life  in  California.     It  may,  by  reason  of 
an  established  comity,  sue,  and  it  may  be  sued,  in  Nevada,  but  it 
docs  not  reside  there,  unless  a  statutory  residence  has  been  given  it 
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by  the  legislature  of  that  state.  So,  if  the  rule  laid  down  in  Jenkins 
V.  The  California  Stage  Company  be  upheld,  a  domestic  corporation 
having  its  office,  etc.,  in  San  Francisco  resides  in  San  Francisco, 
though  its  sole  object  be  to  work  a  mine  in  Tuolumne. 

Whether  the  rule  of  Jenkins  v.  The  California  Stage  Company,  is 
or  is  not  the  correct  rule  as  applied  to  corporations  formed  in  this 
state,  it  is  not  applicable  to  corporations  formed  elsewhere.  While 
domestic  corporations  exist  and  have  their  location  within  this  slate, 
foreign  corporations  have  their  legal  existence  and  are  located 
within  the  territory  of  the  government  that  creates  them :  2  Potter 
on  Corp.,  Sec.  611,  c.  As  domestic  corporations  do  not  reside  in  a 
foreign  country,  within  the  meaning  of  section  395*  of  the  code  of 
civil  procedure,  so  foreign  corporations  do  not  reside  in  this  state, 
within  the  meaning  of  the  same  section.  A  foreign  corporatfon  can- 
not do  business  here  without  subjecting  itself  to  the  jurisdiction  of 
our  courts,  but  it  is  not  a  necessary  corollary  that  it  is  entitled  to 
claim  a  "residence"  here.  It  cannot  escape  tbe  consequences  of 
an  illegal  act  done  by  its  agents,  within  the  scope  of  the  authority 
it  has  conferred  upon  them,  by  setting  up  an  existence  under  a  for- 
.eign  government:  People  v.  Central  R.,  47  Barb.^  503.  It  is  liable 
to  be  sued  here  to  the  same  extent  as  an  individual  or  company 
incorporated  under  the  laws  of  this  state :  Austin  v.  N.  Y.  and  E . 
B.,  1  Dutch.,  383.  It  may  be  sued  here,  not  because  it  resides 
here,  but  because  it  has  chosen  to  do  business  hero  by  its  Agents. 
Its  home  is  in  the  country  were  alone  it  has  its  being.  As  it  resides, 
if  anywhere,  out  of  the  state,  an  action  agaiust  it  may  be  tried  in 
any  county  designated  by  the  plaintiff :  C.  C.  P.,  395.  This,  of 
course,  subject  to  the  right  of  the  corporation  defendant  to  move 
for  a  change  upon  sufficient  showing. 

To  summarize:  A  foreign  corporation  exists  in  and  by  virtue  of 
the  law  of  a  foreign  country,  and  no  statute  of  this  state  has  ever  • 
given  a  local  (county)  residence  to  such  a  corporation,  where  alone 
it  can  be  sued.  Its  liability  to  be  sued  in  the  courts  of  this  state  no 
more  confers  a  county  residence  upon  it  than  does  the  comity  which 
permits  it  to  apply  to  our  courts  for  the  enforcement  of  a  contract 
oj  the  redress  of  a  wrong. 

Order  affirmed. 

Boss,  J.,  and  MoKee,  J.  concurred. 
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No.  8,438, 

Fbeehill  v.  Porter,  Treasurer,  etc. 

InBanJL    Filed  September  17,  lifSl 

Sacramento  Bonds— Statute  of  Limitations.— The  statute  of  limitaticai8  does  not  com- 
mence to  run  againat  the  right  of  action  on  the  coupons  attached  to  Uie  bonds  issued  hy  the 
city  of  Sacramento  under  the  act  of  April  24,  1858,  until  the  money  for  the  payment  of  such 
bonds  is  in  the  city  treasury. 

The  Same— Presentation  of  Coupons  for  Allowano&— It  was  not  necessary  that  these 
couiK)ns  should  have  been  pres'^ntod  to  or  allowed  by  the  auditor  and  board  of  trusteee;  they 
did  not  constitute  demands  within  the  meaning  of  sections  9  and  10  of  the  act  of  AprU  29, 
1863;  neither  the  auditor  nor  tho  board  of  trustees  had  any  discretion  or  authority  to  reject 
them  or  prevent  their  payment;  the  statute  under  which  they  were  issued  established  them 
as  debts  to  be  paid. 

Mandahus.  'The  opinion  states  the  facts. 

J.  F.  Cowdery,  L  S.  Belcher  and  W,  G.  Belcher ^  for  the  petitioner. 
A.  G.  Freeman  and  A»  P.  Gatlin,  for  the  respondent. 

Myrick,  J.  Mandamus,  to  compel  the  treasurer  to  pay  certain 
coupons,  being  for  interest  on  bonds.  The  bonds  were  issued  under 
authority  of  the  act  of  the  legislature  of  April  24,  1858:  Stat.  1858, 
p.  280,  sec.  37.  According  to  section  35  of  that  act,  fifty-five  per 
cent,  of  certain  revenues  therein  named  were  set  apart  and  appro-* 
priated  to  the  payment  of  the  annual  interest  and  final  redemption 
of  the  bonds.  The  bonds  were  issued  by  the  city  and  received  by 
the  holders  on  the  faith  thus  pledged  for  the  payment  of  interest 
and  for  redemption.  Ifc  became  the  duty  of  the  treasurer  to  pay  the 
coupons  as  fast  as  moneys  came  to  the  treasury  under  this  act;  and 
it  was  not  competent  for  the  board  of  trustees  created  by  the  act  of 
April  23,  1863,  (Stat.  1863,  p.  415),  to  divert  the  moneys  into  other 
thannels,  to  the  detriment  of  bondholders. 

It  is  urged,  that  as  the  coupons  in  question  matured,  according 
to  their  face,  on  the  first  of  January,  1872,  the  statute  of  limitations 
bars  any  proceeding  on  the  part  oi  petitioner  to  enforce  payment; 
that  if  the  proper  amount  of  taxes  were  not  levied  in  any  one  year, 
such  levy  snould  have  been  compelled  by  mandamus;  that  if  any 
step  necessary  to  have  the  proper  funds  in  the  treasury  had  been 
omitted,  a  proceeding  to  compel  such  step  was  the  proper  course. 
We  do  not  understand  this  to  be  the  law  as  applicable  to  this  ca^. 
According  to  the  act  of  April  25,  1863,  supra,  no  action  could  bo 
maintained  against  the  city  on  these  bonds  or  coupons;  by  law  it 
was  the  duty  of  the  city  to  make  provision  for  the  payment  of  the 
bonds  and  coupons  according  to  the  statute  under  which  they  were 
issued,  and  bv  omitting  to  perform  such  duty  the  city  could  create 
the  defense  of  the  statute  of  limitations;  not  until  the  funds  were  in 
the  treasury,  pro|)erly  applicable,  would  the  statute  begin  to  run; 
not  until  that  period  would  the  petitioner  have  any  right  of  action 
or  proceeding  against  the  treasurer.  The  contrary  view  would 
place  it  in  the  power  of  the  municipality  in  many  cases  to  avoid  all 
payment  of  its  debts,  because,  if  by  concert  of  action  each  officer 
should  omit  to  perform  his  duty,  the  time  consumed  in  compelling 
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each  to  perform  sach  dntj  might  be  made  to  consume  all  the  period 
of  the  stia.tute  before  the  funds  would  reach  the  treasury.  We  do 
not  think  the  legislature  intended  such  result. 

It  was  not'  necessary  that  these  coupons  should  have  been  pre- 
sented to  or  allowed  by  the  auditor  and  board  of  trustees;  they  did 
not  constitute  demands  within  the  meaning  of  sections  9  and  10  of 
the  act  of  April  25, 1863;  neither  the  auditor  nor  the  board  of  trus- 
tees had  any  discretion  or  authority  to  reject  them  or  prevent  their 
payment;  the  statute  under  which  the v  were  issued  established  them 
as  debts  to  be  paid. 

Let  the  writ  issue  as  prayed  for. 

MoBBisoN,  C.  J.,  MoKiNSTBY,  J.,  Boss,  J.,  Thoenton,  J.,  and 
ShabpsteiN)  J.,  concurred. 


No.  8,817. 

Davis  v.  Pobteb^  Treasurer,  etc. 

In  Bank.    Filed  September  17y  I884. 
Wktt  IssmiD  on  anfehority  of  Freehill  v.  Porter,  ante 

Mandamus.    The  facts  were  similar  to  those  in  Freehill  v.  Porter, 
a7ite,  ' 

J.  F.  Cowdery,  I.  S>  Belcher  and  W.  C.  Bdcher,  for  the  petitioner. 
A.  G.  Freeman  and  A,  P.  CaUin,  for  the  respondent. 

The  Coubt.     On  the  authority  of  Freehill  v.  Porter,  No.  8,438„ 
ante,  opinion  this  day  filed : 
Let  the  writ  issue  as  prayed  for. 


No.  8,847. 

BussELL  V.  Bbosseau  ET  AL. 

In  Bank.    Filed  September  I/,  I884. 

EviDENCB  OF  Lost  Writing — Heabsat— Declarations.— A  witness  who  can  neither  read 
nor  write  can  not  testify  as  to  the  contents  of  a  lost  instrument  in  writing.    Evidence  of' 
declarations  made  to  him  by  another  as  to  such  contents  is  hearsay. 

Mining  Claim — Failure  to  Perform  Work — Re-location. — Failure  to  perform  the 
required  annual  amount  of  work  on  a  mining  claim,  under  section  2.324  of  the  United  Statea 
revised  statutes,  renders  such  claim  open  to  re-location,  provided  tne  original  locators  have 
not  resumed  work  uxx)n  the  claim  after  failure  and  before  such  re-location. 

Appeal  from  a  judgment  of  the  superior  court  for  Sierra  county,, 
entered  in  favor  of  the  plaintiff.    The  opinion  states  the  facts. 

P.  Van  Cliefy  for  the  appellant. 

C.  W.  Crons  and  F.  D.  Soward,  for  the  respondent. 
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MoBRisoN,  C.  J.  In  the  opening  brief  of  appellants  may  be  found 
the  following  correct  statement  of  the  case  we  are  considering. 

"This  action  was  brought  uuder  section  738,  C.  C.  P.,  to  deter- 
mine the  adverse  claim  of  appellants  to  one  undivided  half  of  a  min- 
ing claim  called  the  'Gray  Eagle  Claim,' and  five-eighths  (f)  of 
another  claim  called  the  '  Paris  Mountain  Claim/  adjoining  the  '  Gray 
Eagle  Claim.' 

"  In  his  complaint  the  respondent  (plaintiff  in  the  court  below) 
alleged  that  he  was  the  owner  of,  and  in  possession  of  said  undi- 
vided parts  of  said  mining  claims,  and  '  that  the  defendants  and  each 
of  them  claim  an  estate  or  interest  in  the  same  undivided  one-half 
of  said  Gray  Eagle  mining  claim,  owned  and  possessed  by  plaintiff, 
as  aforesaid,  and  also  in  the  8ame  undivided  five-eighths  of  said  Paris 
Mountain  Company's  mining  ground,  owned  and  possessed  by  plain- 
tiff, as  aforesaia,'  and  '  that  the  said  claim  of  defendants,  and  each 
of  them,  is  adverse  to  plaintiff's  estate  therein,  and  is  without  any 
right  whatever,  and  that  said  defendants  have  no  estate,  right,  title 
or  interest  whatever  therein.' 

'*  By  an  amendment  to  his  complaint  the  plaintiff  alleged,  in  effect, 
that  defendants  were  estopped  from  denying  plaintiff's  alleged  title 
to  said  one-half  of  the  '  Gray  Eagle  claim  '  by  a  former  judgment  of 
the  same  court,  in  which  Peter  liussell  and  others  were  plaintiffs 
and  Brosseau  and  Joubert  were  defendants,  rendered  June  15, 1881, 
said  former  action  being  of  the  same  nature  as  this,  to  determine 
the  adverse  claim  of  defendants  to  the  same  undivided  half  of  the 
Gray  Eagle  claim. 

**  The  answer  for  the  defendants  denies  that  plaintiff  ever  had  any 
title  to  or  possession  of  any  portion  of  the  mining  ground  described 
in  his  complaint.  Admits  a  former  judgment  in  favor  of  plaintiff 
for  one-half  of  the  Gray  Eagle  claim,  rendered  on  the  third  day  of 
June,  1881,  but  'not  later.  Alleges  that  plaintiff  lost  and  forfeited 
any  right  he  ever  had  in  or  to  said  mining  claim  by  failure  to  com- 
ply with  the  local  miners'  laws. 

'*  And  further  alleges  that  defendants  lawfully  located  and  appro- 
priated all  the  mining  ground  in  dispute  on  the  tenth  day  of  June, 
1881,  the  same  then  being  unoccupied  mineral  land  of  the  United 
States,  subject  to  such  location. 

'*The  case  was  tried  by  the  court  without  a  jury.  The  findings 
and  judgment  were  in  favor  of  plaintiff,  for  all  he  demanded  in  his 
complaint. 

*'  The  defendants  moved  for  a  new  trial,  on  a  statement  of  the  case. 

'  *  The  motion  for  a  new  trial  was  denied,  and  the  appeal  is  from 
^he  order  denying  a  new  trial,  and  from  the  final  judgment. 

''Both  parties  concede  that  the  land  in  dispute  is  public  mineral 
land ,  of  the  class  known  as  placers. 

* '  I?laintiff  claims  solely  bv  purchases,  and  does  not  pretend  to 
have  located  any  part  of  the  land  in  dispute." 

The  first  point  made  by  appellants  that  we  will  notice  is,  that  the 
court  erred  in  overruling  an  objection,  made  by  defendants'  counsel, 
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to  a  question  asked  plaintiff,  as  to  what  one  Tom  Jones  told  him  were 
the  contents  of  a  certain  paper,  posted  on  the  Gray  Eagle  claims. 
The  notice  in  question  was  a  notice  of  location  of  the  claims,  and 
was  indispensable  to  the  plaintiff's  cause  of  action.  Objection  was 
made  to  the  plaintiff  testifying  as  to  what  said  notice  contained,  be- 
cause he  had  already  testified  that  he  could  neither  read  nor  write. 
On  this  point  there  was  no  controversy;  and  how  a  witness,  who 
could  neither  read  nor  w^ite,  could  testify  to  the  contents  of  a  writ- 
ten instrument,  we  are  at  a  less  to  understand. 

It  is  claimed  that  the  matter  was  merely  a  part  of  the  res  gestce; 
but  we  do  not  so  regard  it.  It  was  the  main  fact  in  the  case,  and 
not  circumstantial  to  the  principal  fact,  as  the  res  gesioe  always  is. 
'*  It  is  only  when  the  thing  done  is  equivocal,  and  it  is  necessary  to 
render  its  meaning  clear,  apd  expressive  of  a  motive  or  object,  that 
it  is  competent  to  prove  declarations  accompanying  it,  as  falling 
within  the  class  of  res  gestcei"  1  Greenl.  on  Ev.,  sec.  108,  and  note. 
The  plaintiff  was  permitted  to  testify,  against  defendants'  objection, 
to  statements  or  declarations  of  Tom  Jones,  made  to  him  (plaintiff) 
as  to  the  contents  of  the  notice,  and  this  came  clearly  within  the  rule 
prohibiting  hearsay  evidence. 

The  second  point,  that  any  title  plaintiff  or  his  grantors  ever  had, 
under  locations  made  by  them  in  1858  and  1859,  of  the  Gray  Eagle 
and  Paris  Mountain  claims,  was  forfeited  for  a  failure  to  make  the 
renewals  required  by  the  mining  laws  of  the  district,  it  is  unneces- 
sary for  us  to  consider,  as  there  is  another  point  in  the  case  which 
we  deem  fatal  to  the  plaintiff's  right  to  a  recovery,  under  the  evi- 
dence in  the  case  now  before  us.  The  rule  did  not  declare  an  abso- 
lute forfeiture,  for  a  failure  to  comply  with  the  mining  rule  provid- 
ing for  a  renewal;  and  in  view  of  the  decision  in  the  case  of  Bell  v. 
Bed  Rock  T.  and  M.  Co.,  36  Cal.,  219,  it  is  claimed  in  this  case 
that  the  failure  to  comply  with  the  rule  or  regulation  requiring  re- 
newals semi-annually  did  not  work  a  forfeiture. 

But  it  is  further  claimed  that  there  was  a  failure  on  the  part  of 
plaintiff  and  his  grantors  to  comply  with  the  provisions  of  the  act 
of  congress  governing  the  possession  and  continued  ownership  of 
mining  claims,  and  that  such  failure  left  the  claims  in  controversy 
open  to  re-location. 

By  section  2,324  (R.  S.  TJ.  S.),  it  is  provided  as  follows:  "On 
each  claim  located  after  the  tenth  day  of  May,  eighteen  hundred 
and  seventy-two,  and  until  a  patent  has  issued  therefor,  not  less 
than  one  hundred  dollars'  worth  of  labor  shall  be  performed  or 
improvements  made  during  each  year.  On  all  claims  located  prior 
to  the  tenth  day  of  May,  eighteen  hundred  and  seventy-two,  ten 
dollars'  worth  of  labor  shall  be  performed  or  improvements  made, 
by  the  tenth  day  of  June,  eighteen  hundred  and  seventy-four,  and 
each  year  thereafter  for  each  one  hundred  feet  in  length  along  the 
-vein,  until  a  patent  has  been  issued  therefor.  *  *  *  And  upon 
a  failure  to  comply  with  these  conditions,  the  claim  or  mine  upon 
which  such  failure  occurred,  shall  be  open  to  re-location  in  the 
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same  manner  as  if  no  location  of  the  same  had  ever  been  made; 
provided  that  the  original  locators,  their  heirs,  assigns  or  legal 
representatives,  have  not  resumed  work  upon  the  claim  after  fail- 
ure and  before  such  location." 

In  the  very  recent  case  of  Du  Prat  v.  James  et  al.,  3  West  C. 
Kep.,  651,  this  court  had  the  foregoing  act  of  congress  before  it, 
and  we  concur  in  the  views  therein  expressed  as  to  its  effect  and 
operation.  The  work  in  the  act  prescribed  must  be  done,  or  the 
Claim  is  open  to  location  in  the  same  manner  as  if  never  located 
at  all,  unless  work  is  resumed  before  the  second  location  is  made. 
The  conditions  imposed  by  the  act  of  congress  are  wise  and  salu- 
tary and  are  by  no  means  onerous.  It  is  our  duty  to  hold  the  locators 
of  mining  claims  bound  by  them:  See  Carney  v.  Arizona  Mining 
Co.,  1  West  C.  Bep.,  851. 

In  the  present  case  it  is  not  pretended  that  the  act  of  congress 
was  complied  with.  Indeed  the  evidence  fails  to  show  that  either 
plaintiff  or  his  grantors  did  any  work  on  the  claims  in  controversy 
for  years.  If  they  erer  did  make  a  valid  location  of  the  claims  they 
failed  to  perform  (so  far  as  the  evidence  shows)  the  amotRit  of  labor 
required  to  be  done  annually,  to  protect  them  against  subsequent 
location,  and  the  court  finds  as  a  fact  in  the  case,  ''that  the  defend- 
ants, Brosseau  and  Joubert,  both  citizens  of  the  United  States,  on 
the  tenth  day  of  June,  1881,  entered  upon  and  attempted  to  locate 
the  land  included  in  the  said  Gray  Eagle  and  Paris  Mountain  Com- 
panys'  ground  for  mining  purposes. 

''  Said  attempted  location  was  made  in  accordance  with  the  laws 
of  congress,  the  local  laws,  rules,  customs  and  regulations  of  miners 
governing  miners'  locations,  in  force  at  said  Depot  Hill  Mining  Dis- 
trict at  the  time  of  said  attempted  location,  and  there  was  no  defect  in 
said  attempted  location  of  said  defendants,  except  that  the  land  in- 
eluded  in  said  last-named  claims  was  not  at  that  time  unoccupied 
and  was  not  then  subject  to  location,  but  was  then,  and  for  a  long 
time  prior  thereto  had  been  in  the  possession  and  under  the  control 
of  plaintiff." 

It  is  not  pretended,  and  cannot  be  claimed  in  face  of  the  evidence 
in  this  case,  that  ijlain tiff  had  an  actual  pedis  posseaaio,  such  as  would, 
under  any  circumstances,  bring  him  within  the  rule  laid  down  by 
this  court  in  the  case  of  Funk  v.  Sterrett,  59  Cal.,  613.  The  only 
claim  or  pretense  of  claim  was  that  plaintiff's  grantors  had  located 
the  mining  ground  in  1858  and  1859  by  marking  out  and  establish- 
in;:?  the  boundaries  thereof. 

The  judgment  pleaded  and  introduced  in  evidence  could  not  have 
any  effect  on  the  title  subsequently  acquired  by  the  defendants. 

On  the  evidence  now  before  us,  the  defendants  were  entitled  to  a 
judgment;  but  there  may  be  facts  in  the  case  which  were  not  before 
the  court,  and  under  the  circumstances  it  is  proper  to  reverse  the 
judgment  and  order,  and  remand  the  case  for  a  new  trial.  It  is  so 
ordere<l. 

McKixsTOY,  J.,  Sharpsteix,  J.,  MoKee,  J.,  Myriok,  J.,  and  Ross, 
J.,  concurred. 
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A  Confession  is  a  Person's  Declaration  of  His  Agency  or  Participation  in  a  crime. 
The  term  is  restricted  to  acknowledgments  of  guilt. 

Statement  OF  Prisoner — Proof  of  Gcilt — Voluntary  Admission.^— Statements  mode 
by  a  prisoner,  not  in  themselves  involving  his  guilt,  are  admissible  in  evidence  without  pre- 
liminary proof  that  they  were  voluntarily  made,  although  such  statements  when  taken  in 
connection  with  other  facts,  tend  to  prove  his  guilt. 

Evidence — Refreshino  Memory—Memoranda.— A  witness  in  testifying  to  statements 
made  by  a  prisoner  may  refresh  his  memory  from  written  memoranda  made  by  him  at  the 
timo  the  statements  were  made. 

Swearing  to  Complaint  in  Criminal  Prosecution. — The  complaint  charging  a  person 
with  the  commission  of  a  crime,  may  be  sworn  to  before  a  justice  of  the  peace. 

Information — Name  op  Dependant — Insertion  of. — An  information  cannot  be  set  a;vde 
because  the  defendant  is  desi^ated  therein  by  different  names.  Upon  the  discovery  of  his 
trae  name  the  same  may  be  mserted  in  the  information. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  upon  a  verdict  convicting  the 
defendant  of  murder,  and  from  an  order  denying  him  a  new  trial. 
The  opinion  states  the  facts. 

John  D,  Whxiley,  for  the  appellant. 

Attomey-Oeneraly  for  the  respondent* 

Boss,  J.  The  defendant,  who  was  convicted  of  the  crime  of 
murder  in  the  first  degree  and  adjudged  to  suffer  death,  brings  this 
appeal  from  the  judgment  and  from  an  order  refusing  him  a  new 
trial.  The  points  he  makes  we  have  considered  with  care,  but  find 
in  them  no  valid  reason  to  disturb  the  judgment.  The  point  most 
relied  on  by  counsel  is,  that  the  court  below  erroneously  admitted 
in  evidence  certain  statements  made  by  defendant  to  the  witness 
Ijees.  It  is  claimed  that  those  statements  were  not  voluntarily 
made,  but  were  extorted  from  defendant  by  means  of  threats  and 
promises.  It  is  true  that  defendant  so  testified  at  the  trial,  but  the 
testimony  on  the  part  of  the  prosecution  was  to  the  effect  that  the 
statements  were  not  induced  by  any  threats  or  promises,  but  were 
made  freely  and  voluntarily.  However  this  may  be,  it  is  a  sufficient 
answer  to  the  point  to  say  that  the  statements  made  by  defendant, 
concerning  which  the  witness  for  the  prosecution  was  permitted  to 
testify,  did  not  constitute  a  "  confession,"  admissible  only  after 
proof  that  it  was  made  voluntarily.  A  confession  is  a  person's 
declaration  of  his  agency  or  participation  in  a  crime.  The  term  is 
restricted  to  acknowledgments  of  guilt:  People  v.  Parton,  49  Cal., 
637;  People  v.  Strong,  30  M,  157;  1  Greenleaf,  Sec.  170,  The 
statements  of  defendant  given  in  evidence  were  not  acknowledg- 
ments of  his  guilt;  on  the  contrary,  in  his  statements  he  all  the 
time  denied  his  guilt.  The  matters  admitted  by  him,  however, 
while  not  in  themselves  involving  his  guilt,  didj  when  connected 
with  other  facts,  tend  to  prove  it.  But  proof  of  such  admissions 
is  competent.  Said  this  court  in  People  v.  Parton,  supra:  "  An 
admission  of  a  fact,  not  in  itself  involving  criminal  intent,  is  not  to 
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be  rejected  as  evidence  (without  the  preliminary  proof)  merely 
because  it  may,  when  connected  with  other  facts,  tend  to  establish 
guilt." 

There  was  no  error  in  permitting  the  witness  Lees,  in  testifying 
to  the  statements  made  by  defendant,  to  refresh  his  memory 
from  written  memoranda  made  by  him  at  the  time  the  statements 
were  made:  People  v.  Cotta,  49  Cal.  170. 

Nor  did  the  court  below  err  in  denying  defendant's  motion  to  set 
aside  the  information.  There  are  but  two  statutory  grounds  for  a 
motion  of  that  character.  The  first  is,  that  before  the  filing  of  the 
information  the  defendant  was  not  legally  committed  by  a  magis- 
trate, and  the  second,  that  the  information  is  not  subscribed  by  the 
district  attorney  of  the  county  (Penal  Code,  sec.  995).  The  motion 
in  the  present  case  was  made  on  the  first  of  these  grounds,  and  it  is 
contended  it  should  have  been  granted,  because  the  complaint  filed 
in  the  police  court  was  sworn  to  before  a  justice  of  the  peace,  and 
not  before  the  police  judge  of  the  city  and  county  of  San  Francisco. 
There  is  nothing  in  the  point.  The  justice  of  the  peace  was  author- 
ized by  law  to  administer  and  certify  to  the  oath  of  the  complain- 
ant. (Penal  Code,  sees.  806  and  1,426;  C.  C.  P.  sees.  177  and  179.) 
The  fact  that  in  the  information  the  defendant  was  designated  bj 
different  names  was  not  a  ground  for  setting  aside  the  information: 
Section  995,  supra.  From  the  record  it  appears  that  when,  on  the 
fifteenth  of  September,  1883,  defendant  was  arraigned,  he  answered 
that  his  true  name  was  William  Lo  Kov,  but  when,  on  the  first  of 
October,  1883,  the  case  came  up  for  trial,  he  answered  that  his  trne 
name  was  Wright  Le  Koy.  The  latter  name  was  thereupon  in- 
serted and  continued  in  the  subsequent  proceedings  in  accordance 
with  the  provision  of  section  953  of  the Tenal  Code,  which  reads: 
**  When  a  defendant  is  charged  by  a  fictitious  or  erroneous  name, 
and  in  any  stage  of  the  proceedings  his  true  name  is  discovered,  it 
must  be  inserted  in  the  subsequent  proceedings,  referring  to  the 
fact  of  his  being  charged  by  the  name  mentioned  in  the  indictment 
or  information." 

It  is  claimed  for  the  appellant  that  there  was  an  iaconsistency  in 
the  charge  of  the  court  with  respect  to  circumstantial  evidence;  but 
an  attentive  reading  of  the  charge  fails  to  disclose  t)  us  any  such 
inconsistency.  The  jury  was  fairly  and  fully  instructed  on  the  point. 
There  was  ample  evidence  to  justify  the  verdict. 

The  judgment  and  order  amrmea. 

McKjnstry,  J.,  and  MgKee,  J.,  concurred. 
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Libel — Action  for — Variance — ^Parties  Plaintiff. — In  an  action  for  libel  proof  that 
the  libelous  words  were  published  of  the  plaintiff  and  a  third  person,  is  not  a  fatal  variance. 
In  such  action;;  when  the  injury  is  several,  each  person  injured  must  sue  alone. 

Appeal  from  a  judgment  of  the  superior  court  entered  in  favor  of 
the  defendants.     The  opinion  states  the  facts. 

George  D.  Shadbume,  for  the  appellant. 
Bishop  &  Iifield,  for  the  respondents. 

The  Court.  The  court  below  granted  a  nonsuit.  It  is  urged  by 
respondents  that  the  order  was  proper,  because  the  libel  alleged  in 
the  complaint  was  not  proved,  but  another  and  distinct  libel,  con- 
sisting of  words  published  conceirning  plaintiff  and  other  persons — 
Eobinett  and  Keman. 

No  question  of  partnership  is  presented  by  the  record.  If  plaint- 
iff's name  was  annexed  to  the  publication,  so  as  to  make  the 
alleged  libel  applicable  to  him,  it  is  immaterial  that  other  names 
were  also  annexed  to  the  libelous  words,  even  though  one  of  them 
was  connected  with  the  copulative  **  and"  with  the  name  of  plaintiff. 
It  is  not  a  fatal  variance  when  the  words  alleged  in  an  action  brought 
by  A  are  "  A  committed  forgery,"  and  the  proof  "  A  and  B  commit- 
ted forgery:"  Nichols  v.  Hayes,  13  Conn.,  155.  Plaintiff  here 
proved  substantially  the  words  alleged  by  proving  words  including 
the  words  alleged — the  latter  constituting  a  libel.  The  j)roof  of  tho 
words  in  addition  to  the  words  alleged  does  not  constitute  a  material 
variance,  unless,  at  least,  the  additional  words  take  away,  detract 
from,  or  modify  the  legal  effect  of-  the  words  alleged.  The  rule  is 
that  when  the  injury  is  several,  each  person  injured  must  sue  alone: 
Townsend  S.  and  E.,  Sec.  303,  and  note. 

Respondents  further  contend  that  plaintiff  introduced  no  evidence 
to  support  the  averments  of  the  complaint. 

1.  That  certain  of  the  defendants  composed  partnerships;  or,  2, 
that  defendants  as  individuals  or  firms  composed  the  ''Millmen's 
Protective  Association  of  the  Pacific;"  or  3,  that  such  association 
was  not  an  incorporation,  as  alleged  in  the  complaint;  or,  4,  that 
the  association  had  any  connection  with  or  caused  the  publication 
to  be  made.     There  was  no  such  evidence. 

Respondents  further  contend  there  was  no  evidence  to  show  that 
defendants,  or  any  of  them,  had  any  connection  with  or  caused  said 
publication  to  be  made. 

The  complaint  avers:  *'That  at  all  of  said  dates  said  defendants, 
under  the  name  of  the  'Millmen's  Protective  Association  of  the 
Pacific,'  published,  or  caused  to  be  published  and  conducted,  at  the 
city  and  county  of  San  Francisco,  state  of  California,  a  quarterly 
printed  publication,  known  as  the  Revised  Black  List  of  the  Mill- 
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men^a  Protective  Association  of  the  Pad^,  *  *  *  That  for  the 
quarter  of  the  year  ending  May,  1877,  said  defendants  published  in 
said  Black  List  the  following  words  of  and  concerning  plaintifif,  viz." 
etc.    . 

There  was  some  evidence  tending  to  proye  admissions  of  defend- 
ant, Asa  B.  Wells,  showing  that  he  had  connection  with,  and,  with 
others,  caused  the  publication  to  be  made. 

The  judgment  is  reversed  in  so  far  as  it  is  a  judgment  in  favor  of 
the  defendant  Asa  B.  WeUs,  and  is  in  other  respects  affirmed.  The 
order  denying  a  new  trial  as  to  all  the  defendants,  except  the 
defendant  Asa  B.  Wells,  is  affirmed.  As  to  the  defendant  Asa  B 
Wells,  the  order  denying  a  new  trial  is  reversed  and  the  cause  is 
remanded  for  a  retrial  of  all  the  issues  as  between  the  plaintiff  and 
the  said  Asa  B.  Wells. 
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ABANDONMENT. 

See  HOMESTTEAD,  2-^. 

ABATEMENT. 
See  Nuisance,  1-3. 

ACCOMPLICE.  •' 

See  Evidence,  22,  23. 

ACCORD  AND  SATISFACTION. 
See  Accounting,  3. 

ACCOUNT. 
•       See  Acgoxtnting;  Husband  and  Wms,  2. 

ACCOUNTING. 

1.  Dissolution  of  Pabtnekshep— Accounting— Settlement  by  Partners.  —  In  an 

action  to  dissolve  a  partnership,  and  for  a  settlement  of  its  affairs,  the  account  must 
generally  be  taken  u:om  the  beginning  to  the  end  of  the  partnership.  But  if  there 
has  been  a  partial  settlement  l]^tween  the  partners  themselves,  that  fact  may  be 
proven  in  the  action;  and,  if  proven,  the  settlement  will  be  considered  valid  as  be- 
tween the  partners  themselves,  unless  it  is  assailed  on  the  ground  of  mistake,  error 
or  fraud.  If  there  is  no  valid  objection  to  the  settlement,  it  is  conclusive  upon  the 
parties  as  fur  as  it  goes,  and  leaves  open  only  the  unsettled  portions  of  the  account. 
Stretch  v.  Talmadge.     Ccd.  579. 

2.  Assumpsit — ^^VoIlK  and  Labor — Avoiding  Settlement. — In  an  assumpsit  for  work 

and  labor,  the  plaintiff  cannot  avoid  a  settlement  of  the  account  between  himself 
and  the  defendant,  for  mistakes  or  errors  in  items  thereof.  Such  avoidance  can  only 
be  had  in  an  action  to  set  aside  the  settlement.     Roach  v.  Gilmer  et  al.     Utah,  253. 

3.  Settlement  op  Account — ^Acceptance  by  Creditor. — A  payment  made  and  accepted 

as  an  adjustment  of  an  unsettled  or  unliquidated  demand  will  operate  as  a  satisfac- 
tion, although  shown  to  be  much  less  than  the  creditor  was  entitled  to  receive,  and 
would  have  received,  had  he  brought  an  action.  The  fact  that  the  creditor  dissented 
at  the  time  of  the  settlement  can  make  no  difference,  if  he  finally  accepted  the 
debtor's  offer,  and  agreed  to  the  settlement.     Id, 

4.  Verdict  Against  Evidence — Work  and  Labor. — A  verdict  for  the  plaintiff,  in  an 

action  for  work  and  labor,  will  be  held  unsupported  by  the  evidence,  when  the  same 
is  largely  in  excess  of  the  amount  played  for,  and  when  no  allowance  is  made  for 
undisputed  payments  by  the  defendant.     Id. 

See  Estates  of  Deceased  Persons,  2;  Guardian  and  Ward,  4;  Partnership,  1,  2.. 

ACKNOWLEDGMENT  OF  DEED. 
^  See  DsED,  6,  8;  Marrtkd  Women. 
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ACQUIESCENCR 

1.  Boundary  Line — Acquiescence  in  and  Dispute  ah  to. — The  fact  tliat  two  adjoio- 
ing  proprietors  verbally  agreed  upon,  and  for  a  long  space  of  time  mutually  acqui' 
eaced  in,  a  boundary  line  between  their  respective  premises,  will  not  prevent  them 
or  t'leir  grantees  from  subsequently  disputing  the  correctness  of  the  same,  unless  it 
further  appears  that,  at  the  time  of  &uch  agreement,  the  boundary  line  was  doubt- 
ful, uncertain  or  in  dispute.     Lennox  v.  Hendricks.     Or.  5G3. 

See  Adverse  Possession,  3;  Specific  Performance,  2. 

ADMINISTRATORS. 
See  Executors  and  Administrators. 

ADMIRALTY. 

1.  Derelict— Right  of  First  Salvors. — The  bark   "Caimsmore"  went  ashore  on 

Clatsop  beach  in  a  thick  fo.^,  and  the  master  and  crew  took  to  the  boat  and  left  her, 
without,  so  far  as  appeared,  any  intention  to  return,  or  hope  of  recovering  i  er,  but 
BoLl  hor  as  she  Uy,  within  two  days,  for  the  benetit  of  whom  it  might  concern;  bet 
in  tha  meantime  she  was  taken  possession  of  by  the  libellants.  who  proceeded  at 
once  to  save  her  tackle,  apparel,  furniture,  stores  and  cargo:  Held,  that  the  vessel 
was  tlorelict,  and  that  the  salvors  who  lirst  got  possession  of  her  were  entitled,  for 
that  purpose,  to  maintain  the  same,  even  against  tho  owners  or  their  vendees,  s^o  far 
and  so  long  as  they  were  reas:mably  able  and  had  the  means  to  save  her  or  any  j-art 
of  her;  but  when  it  was  manifest  that  they  were  unable  to  do  so,  in  any  particular, 
as  well  and  surely  as  others  who  miglit  oiler  to  assist  in  the  cnteri)rise,  it  was  their 
duty  80  far  to  yield  tho  posse ision  to  such  others.  Tlie  Tackle,  Appartl,  etc.,  of  iU 
CairuHuiorc  (U.  S.  Dist.  Ct.)     Or.  173. 

2.  Salvage  Service — Compensation  of. — Where  there  is  neither  risk  of  life  nor  prop- 

erty involved  in  a  vsalvage  service,  nor  any  special  knowledge  or  ingenuity  require'l 
or  used  therein,  the  principal  elements  in  the  compensation  of  the  salvor  are  the 
value  of  tho  labor  and  caro  bestowed  upon  the  saved  property,  Hnd  the  degree  of 
inte  rity  and  responsibility  involved  in  keeping  it  safely  and  duly  accounting  fur 
it,  to.;cther  with  the  risk  of  success.     Id. 

3.  Salvohs — Who  are,  and  Compi:nsation  of. — A  person  rendering  aid  to  a  ship  in 

distress  is  a  salvor,  whether  he  is  a  mere  volunteer  or  acta  upon  the  request  of  the 
owner  or  agent  of  tho  ship;  and,  uidcss  tliere  is  an  express  contract  t  >  t!io  contran', 
or  such  a  one  as  must  necessarily  be  implied  from  the  circumstances  of  the  case,  tl;e 
law  implies  that  the  servic  e  is  to  be  compensated  for  on  the  usual  condition  of  the 
ultimate  safety  of  the  property.     Queen  of  the  Pac'ifc  (U.  S.  Disf.  (L)     Or.  T2.X 

4.  TiiE  Same. — A  salvor,  in  pursuance  of  a  request,  is  entitled  to  compensation  accord- 

ing to  tho  circumstances  of  the  case,  although  ho  is  unsucccssfuJ,  if  the  property  is 
not  lost  or  \i  otherwise  saved;  but  a  mere  volunteer  is  not  cntitletl  to  any  ccmiiKjn- 
sation  unless  he  s'leceeds,  and  the  fact  that  his  reward  depends  on  this  contingency 
may  enliance  tho  amount  of  it;  lut  even  when  a  salvor  acts  in  pursuance  of  a  re- 
qucit,  and  it  is  manifest  that  the  i)roperty  in  peril  must  bo  wholly  saved  or  lost,  his 
compensation  also  depends  upon  the  contingency  of  success,  and  should  be  enhanced 
accordingly.  Id. 
6,  Salvaoe  not  ^Iere  Payment,  but  a  Reward. — In  awarding  compensation  for  a 
salvage  service,  the  courts  do  not  stop  at  mere  payment  for  tho  work  ami  labor  ]>er- 
formed,  but  go  further  and  give  tho  salvor  an  api)ropriate  reward,  in  the  intercut  of 
comi  crce  and  navigation.     Id. 

6.  Element.s  of  Compensation  for  S.\lvage. — The  elements  that  enter  into  the  esti- 

mate in  fixing  the  compensation  for  a  salvage  service  are:  (1)  The  value  of  the  prop- 
erty saved  and  of  that  employed  in  saving  it;  (2)  The  degree  of  peril  from  v.]iiL!i 
the  saved  property  is  delivered;  (3)  The  risk  to  which  the  property  and  person  of 
the  salvor  is  exposed;  (4)  The  severity  and  duration  of  Ids  labor;  (.">)  The  promjit- 
ness  with  which  he  interposed  his  services;  and  (G)  The  skill,  courage  and  judgment 
involved  in  them.     Id. 

7.  Pavment  for  Service — When  not  a  Bar  to   Suit  for  Salvage. — A  payment 

received  by  a  salvor  as  for  work  and  labor  and  use  of  material,  upon  the  r(.asonal>Ie 
understanding,  on  his  part,  that  the  other  and  principal  salvors  would  settle  and 
receive  payment  on  tho  same  l)asis  without  a  suit  for  salvage,  is  no  bar  to  such 
salvor  intervening  for  his  interest  in  a  suit  subsequently  brought  bv  such  other 
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salvors  for  salvage,  and  receiving  liis  dae  share  of  the  award  therefor,  less  the  pay- 
zucut  theretofore  made.     Id, 

ADMISSION  TO  THE  BAK. 
See  ArroRNEYS,  11. 

ADVERSE  POSSESSION. 

1.  Ai>vERSK  PoasESSiON. — ^The  open  and  exclusive  possession  of  real  property  for  the 

pur])ose  to  which  it  is  ordinarily  fit  or  adapted,  constitutes  adverse  possession;  and 
tlie  erection  of  a  fence  or  other  artificial  boundary  to  indicate  the  limits  of  such 
possession  is  not  essential  thereto.     Zcillay.  lioijers  (U.  S.  Cir,  Ct.)    Or.  466. 

2.  EJEfTMEN'T — Adverse  Posskssion— Taxb^. — In  an  action  for  ejectment,  where  the 

defense  relied  is  a  title  acquired  by  adverse  possession  after  the  passage  of  the  act  of 
A]>ril  1,  1S73,  the  defendant  must  ]  rove,  and  the  findings  must  show,  that  ho  or  his 
p-aiitors  have  paid  all  taxes  levied  and  aas&iseil  on  the  land  in  controversy,  whether 
the  s:ime  were  assessed  to  him  or  to  some  other  person.  Proof  and  a  finding  that 
lie  paid  all  taxes  assessed  to  him  is  not  enough. — Ross  v.  Evaru*,  Cal.  428. 
3u — Advkrsb  Possession — Rents  and  Puofits — Acquiescence. — In  such  action,  when 
tlu'  defendant's  pos3e<)sion  of  the  laml  in  dispute  was  with  the  consent  and  acqui< 
csri'uco  of  the  pi  iiutiff.  under  an  agreement  between  the  parties,  and  his  claim  of 
ownership  to  such  land  was  a!s<»  ac(|uiesocd  in,  the  plaintiff  is  not  entitled  to  re- 
c»ver  for  the  rents  and  profits  of  such  laud  for  tlie  time  during  which  he  acquiesced 
in  tlio  possession  of  the  defendant.     Id. 

4.  FiNiMNO.^-^ Adverse  Possession — Evidence. — Finding  that  the  defendant  had  ac- 

quired title  to  the  premises  in  controversy  by  adverse  possession  reviewed,  and  held 
s.ii)p'»rted  by  the  evidence.     Spr.cld^  etc.  v.  llaqcr  et  at.     Cal.  403,  404. 

5.  AiA-.K^E  Possession — Knowledge  of  Real  Owner's  Title. — Title  to  land  may  be 

aciiiiired  by  adverse  possession,  although  the  adverse  hoMer  has  no  knowle(l;L'e  of 
the  nature  of  the  title  of  the  real  owner.  Pochard  v.  Johunon.  Cal.  763.  Pochard 
V.  Mo^s.     Cal.  709. 

6.  SwA'^ip  Lands— l*uuciiASE  of — Ad\t:rse  Possession. — Under  the  act  of  ISoS,  the 

jmrchasor  of  swamp  land-),  who  had  fully  paid  for  the  Bixme  and  complied  with  all 
t!i<j  t  jnns  of  his  contract,  became  absolutely  enti  led  to  a  patent,  upon  the  certilica- 
ti»)n  of  such  lands  to  the  State,  and  the  ne.^lect  of  himself  or  his  assignee  to  obtain 
such  ] latent  will  not  prevent  the  runnki^  of  the  statute  of  limitations  in  favor  of  aa 
adverse  holder  from  such  date.     Id. 

See  Dedication,  1. 

ALIENS. 
See  Estates  of  Deceased  Persons,  5,  6. 

AMENDMENTS. 

1.  Appeal  from  JujyncES*  Court — Amendments — Certiorari. — On  kn  appeal  from 
the  justices'  court  on  questions  of  law  and  fact,  the  Ruperior  court  has  jurisdic- 
ti'<n  to  allow  an  amendment  to  the  pleadin[;s,  upon  such  terms  as  maybe  just. 
TIjc  action  of  the  court  in  allowing  an  amendment  is  not  reviewalde  on  certiorari^ 
ev(in  if  the  same  were  irregular  or  erroneous, — Ketchum  v.  Superior  Court  itf  iSa» 
Joaquin  County,     Cal,  400. 

See  Statute  of  Limttations,  2. 

ANSWER. 
See  Dismissal  of  Action  ;  Pleading  and  Practice. 

APPEAL. 

1,  The  Rioirr  of  Appeal  commences  to  Run  from  the  Actual  Entry  of  the  jndg- 

menf,  and  not  from  the  date  as  of  which  it  was  entered  nunc  pro  tunc. — Nuce  v. 
Dttrt't/fjio.      Cal.  491. 

2.  Report  op  Referee  in  Equity  Case — Effect  op  Appeal. — ^Vhatever  efTect  the 

report  of  a  referee  in  a  suit  in  equity  has  on  the  trial  in  the  lower  court,  it  can- 
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not  be  treated  as  a  special  verdict  upon  the  facts  at  tlio  trial  on  appeal.  Such  report 
will  uot  be  disturbed  oa  appeal  unless  in  couilict  with  the  preponderance  of  evi- 
dence, nor  will  a  decree  entered  thereon  be  reversed  unless  error  afBrmatirely  ap- 
pears.    O'Leanj  v.  Fargfier,    Or.  333. 

3.  An  Equity  Ca.sb  is  to  bk  Retried  ix  the  Appellate  Court  upon  every  issue, 
both  of  law  and  fact,  not  waived  in  the  lower  court,  without  regard  to  the  rcsulta 
of  the  previous  trial,  whether  had  altogether  before  the  court  or  partly  before  a 
referee.     Id. 

4  Bepokt  of  Referee  and  Decree  Modified  after  a  review  of  the  evidence.     Id. 

5.  >i'o  Appeal  libs  bv  an  Executor,  as  such,  from  a  Decree  SEiTLiNa  and  distrib- 

uting an  estate.    Estate  qf  Marrey.    Cal.  49. 

6.  An  Order  Denying  a  Motion  to  Set  Aside  a  Final  Order  of  Condemn atios, 

in  an  action  for  the  condemnation  of  land,  is  not  appealable.  California  Soutliem 
R  R.  Co,  v.  Southern  Pacific  i?.  i?.  Co.    Cal,  62. 

7.  Setting  Aside  Judgment — Appeal  from  Order. — ^The  effect  of  an  appeal  from  an 

order  setting  aside  a  judgment  is  not  to  revive  the  judgment.  The  judgment  no 
longer  exists,  so  far  as  the  assertion  of  any  rights  under  it  is  concerned,  until  it 
shall  be  brought  into  force  a.i^ain  by  a  reversal  of  the  order  setting  it  aside.  E^iaU 
qf  Crazier,  df  ceased.    Cal.  157. 

8.  Dismissal  of  Appeal — Filing  Transcript. — An  appeal  will  be  dismissed  when  the 

transcript  is  not  filed  within  the  time  allowed  by  the  court,  although  filed  after  the 
motion  to  disQiiss  was  made,  if  no  reason  appears  why  it  was  not  filed  before. 
Heinlen  v.  SouCiiern  Pacific  R.  R.  Co,     Cal.  61. 

9.  Dismissal  of  Appe^\l — Filing  Abstract  of  Record. — An  appeal,  after  it  has  been 

dismissed  for  failure  of  the  a])pellaut  to  file  anabstr^tof  the  record,  as  required  by 
rule  12,  ^vill  not  be  reinstated  upon  a  showing  that  the  counsel  for  the  appellant 
supposed  no  abstract  was  necessary,  and  that  there  was  an  oral  agreement  between 
the  counsel  for  the  respective  parties  dispensing  with  such  abstract  Spencer  et  aL 
V.  J\Ic Master.     Wi/.  87. 

10.  Appeal  from  Justices*  Court — Undertaking  for  Costs. — In  an  appeal  from  the 
justices'  to  the  superior  court  an  undertaking  for  the  payment  of  costs  on  appeal  is 
required.  In  tlie  absence  of  such  undertaking  the  appeal  will  be  dismissed.  Grorti 
V.  Superior  Court,    Cal.  19*4. 

11.  The  Statement  of  a  Facf  in  an  Objection  made  at  the  Trial  is  no  evidence 
of  the  existence  of  such  fact  on  the  hearing  in  the  appellate  courL  Chung  Tonw 
Hop  Chong.    Or.  325. 

See  Amendments,  1;  Attachment,  4;  Bill  op  Exceptions,  1-3;  Certiorari,  4;  Cox- 
tempt,  1;  Costs,  1;  Criminal  Law  and  Practice,  1-3;  Demurrer,  3;  ISsn atla 
OF  Deceased  Persons,  1;  Evidence,  7,  8;  Findings,  1;  Judgment,  1;  Pi£.u>i>i; 
AMD  Practice,  7;  Toll  Roads,  2. 

APPEARANCE  BY  ATTORNEY. 
See  Cancellation,  1. 

APPROPRIATION  OF  WATER. 
See  Water  Rights,  2. 

ARBITRATION  AND  AWARD. 

L  Submission  to  Arbitration — Entry  of  by  Clerk. — A  submission  to  arbitration, 
under  section  1283  of  the  code  of  civil  procedure,  is  invalid,  unless  a  note  then-t>t 
is  entered  by  the  clerk  of  the  superior  court  in  his  register  of  actions.  KcliUmau 
tw.  Treadway.     CaL  674. 

ARREST  AND  BAIL. 

1.  Fraud  on  Creditors — ^Arrest — Tort. — A  defendant,  residing  in  this  state,  against 
whom  a  personal  judgment  has  been  obtained  in  an  action  arismcfrom  his  tort,  may 
be  arrested  in  a  subset^uent  action  ou  such  judgment,  for  fraudiuently  remonng  or 
disposing  of  hin  property,  with  the  intent  to  de&aud  his  judgment  creditor?  althi  null 
such  acts  were  committed  out  of  the  state  and  prior  to  the  rendition  of  the  judgment 
sued  on,  if  the  plaintiff  had  no  knowledge  thereof  uutil  after  the  date  of  such  juJ^'- 
ment     Ex  parte  Rtrgman,     Nev.  394. 
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2.  TnE  S.vME— Voluntary  Surrender — ^Release. — A  notice  by  the  plaintiff  or  his 

attorney  to  the  sheriiF,  to  release  a  defendant  against  whom  a  j augment  for  his 
arrest  had  been  rendered/ under  which  he  had  surrendered  himself  before  any  proc- 
ess liad  been  issued  against  him,  does  not  prevent  the  plaintiff  from  causmg  his 
subsequent  arrest  under  an  execution  issued  on  such  judgment.     Id. 

3.  Imprisonment  for  Debt — Construction  of  Constitution. — Article  1,  section  14, 

of  the  constitution,  does  not  prohibit  the  arrest  of  a  defendant  for  fraudulently  dis- 
posing of  his  property  with  intent  to  defraud  his  creditor  under  a  judgment  in  au 
action  fur  tortl     Id, 

4..  The  Samf.^— Costs  of  Suit. — A  judgment  authorizing  the  arrest  of  a  defendant  for 
fraudulently  disposing  of  his  property  with  intent  to  defraud  his  creditors,  may 
provide  for  his  detention  until  the  costs  of  the  suit  in  which  such  judgment  was 
rendered  have  been  paid.     Id, 

5.  Bail — Who  may  Admit  Prisoner  to. — Under  section  1284  of  the  penal  code  a 
person  charged  with  an  offense  not  punishable  with  death,  cannot  be  admitted  to 
bail  by  a  magistrate  of  any  county,  except  the  one  la  which  the  warrant  was  issued 
or  the  arrest  was  siade.    Mansir  v.  Superior  Court,     Cat,  762. 

ASSAULT  AND  BATTERY. 
See  Kidnapping,  1. 

ASSAULT  WITH  DEADLY  WEAPON. 

1.  Assault  with  a  Deadly  Weapon — Verdict— Indictment. — Under  section  245  of 

the  penal  code,  as  amended  in  1874,  in  a  prosecution  for  an  assault  with  a  deadly 
weapon,  it  is  unnecessary  to  charge  in  the  indictment  or  for  the  jury  to  find  that  the 
assault  was  made  with  intent  to  produce  great  bodily  injury.  It  is  sufficient  to  fol< 
low  the  language  of  the  statute  in  charging  the  offense,  and  for  the  jury  to  find  in 
the  language  of  the  charg&     People  v.  Turner,     CaL  636. 

2.  The  Same— Instruction  by  the  Court. — When  on  the  trial  for  such  an  assault, 

the  fact  of  shooting  by  defendant  was  uncohtroverted,  beins  directly  proved  by 
several  witnesses,  and  admitted  by  the  defendant  himself  when  on  the  stand  as  a 
witness,  and  the  only  defense  was  that  the  shooting  was  done  in  self-defense,  and 
the  law  on  this  subiect  of  justitication  and  excuse,  and  on  the  subject  of  reasonable 
doubt,  was  fully  and  correctly  given  to  the  jury  in  the  instrucfions  of  the  court, 
tiio  refusal  of  the  court  to  give  a  further  instruction,  as  follows,  was  not  error : 
"You  are  instructed  that  before  you  can  find  the  defendant  guilty,  you  must  be 
satisfied,  to  a  moral  certainty,  that  the  circumstances  of  the  case  are  not  only  con- 
sistent with  the  ^ilt  of  the  defendant,  but  are  entirely  inconsistent  with  any  other 
reasonable  hypothesis  that  can  be  decided  from  the  evidence.    Id. 

3.  Assault  to  Murder — Verdict. — Under  an  indictment  for  an  assault  to  murder 

with  a  deadly  weapon,  a  verdict  that  **  we  the  jury  find  the  defendant  guilty  of  an 
assault  to  murder,    is  sufficient     People  v.  McFaddrn.     Cal.  425. 

4.  Whether  the  Weapon  Used  in  the  Assault  would  have  Produced  Death 

is  a  question  for  the  jury.     Id. 

5.  Jurisdiction  op   Superior   Courts — Assault   with   Deadly  Weapon. — ^Under 

article  VI,  section  5,  of  the  constitution,  the  superior  court  has  jurisdiction  to  con- 
vict and  punish  a  prisoner  for  a  simple  assault,  under  an  information  charging  him 
with  an  assault  with  a  deadly  weapon.  In  such  case  the  lesser  offense  is  necessarily 
included  with  the  greater.     £x  parte  DonaJiue,     Ca/.  438. 

ASSESSMENT. 
See  Corporations,  3,  4;  Street  Assessment;  Taxation. 

ASSIGNMENT. 

See  Corporations,  6;  Counter-claim,  2;  Fraud,  1 ;  Insolvency,  5;  Married  Women, 
1,  4,  5}  Mortgage,  3,  4;  Negotiable  Instruments,  5;  Partnership,  3-G. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

L  Attaching  Creditor. — The  lien  of  an  attachment  is  sullicient  to  enable  a  creditor 
to  maintain  a  suit  in  equity  to  set  aside  a  fraudulent  a.=»>i^nment  c»f  the  property  at- 
tached, particularly  under  section  148  of  the  Oregon  code  of  civil  procedure,  which 
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makes  an  attaching  creditor  a  bona  file  pnrchaser  for  a  Talnable  consideratloiL 
KaJin  V.  Salmon  ct  at.  (U.  S.  Cin  Ct.)  Or.  383. 
2.  Ahsi(;nee,  Power  op. — The  assignee  in  a  volnntary  assignment  is  the  mere  instru- 
ment of  the  debtor  for  the  distribution  of  his  property,  and  unless  the  power  is 
conferre<l  upon  him  specially  by  statute,  he  cannot  maintain  any  action  or  suit  con- 
cerning the  same  that  the  debtor  could  not,  in  case  no  assignment  had  been 
made.    ItL 

ASSUMPSIT. 

1.  Action  for  Work  and  Labor  —  Contract  Price — Quantum  Meruit.  —  Where 

work,  labor  and  materials  are  done  and  furnished  in  pursuance  of  a  special  contract, 
and  substantially  as  spcciiicd  thurein,  the  contractor  is  entitled  to  recover  on  a 
quantum  mt*ruU  the  reasonable  value  of  the  same,  not  exceeding  the  contract  price. 
Todd  V.  Huntington.     Or.  331. 

2.  Pleading — Indebitatus  Assumpsit — Services. -^Both  at  common  law  and  under  the 

code  a  jdaintifT  may  recover  the  reasonable  value  of  his  services,  regardless  of  c<3a- 
tract,  under  a  complaint  in  the  nature  of  an  indebitatus  asimmpsU.  Leittitsdor/er 
et  oL  v.  KinQt  admin  Utratrix,  etc.     Col.  135. 

See  Accounting,  2-4;  Attorneys,  2-4. 

ATTACHMENT. 

1.  Attachment — Amount  of  Demand — Statement  op. — The  statement  of  the  amount 

of  the  plaintiff's  demand  in  a  writ  of  attachment  roust  be  in  conformity  with  the 
amount  stated  in  the  complaint.  Otherwise  the  attachment  proceedings  are  void. 
Bowers  V.  Lomlon  Bank  of  Utah  (Limited).     Utah,  255. 

2.  Undertaking  on  Attachment — Amount  of. — The  amount  of  the  undertaking  to 

be  given  before  an  attachment  is  issued  is  largely  discretionary  with  the  clerL 
When  this  discretion  has  been  exercised  within  the  limits  prescribed  by  the  statute, 
the  writ  is  properly  issued,  although  the  amount  of  the  undertaking  is  greatly  lesa 
than  the  plaintitf 's  demand.     Id. 

3.  Afffdavii'  on  Attachment — Rtatejient  op  Demand. — An  affidavit  for  an  attach- 

ment which  alleges  that  the  plaintiff's  demand  is  on  a  contract  for  the  direct  jay- 

ment  of  money,  with  the  further  allegation  of  how  the  debts  accrued,  sufiicieuily 

specifies  the  nature  of  the  contract.     /(/. 
4  An  Appeal  lies  from  an  Order  Refusing  to  Dissolve  an  Attachment.    Shep- 

pard  v.  Yocum  et  al.     Or.  83. 
5b  Iso  Attachment  can  be  Issued  in  an   Action  to  Heoover  Damages  for  the 

wrongful  taking,  carrying  away  and  conversion  of  money.     Such  action  is  founded 

in  tort.     Id, 

6.  Attachment — Distribu'hon  of  Proceeds. — ^Undcr  section  116  of  the  code  of  ci\-il 

projeduro,  where  more  than  one  creditor  proceeds  against  the  same  debtor  by  at- 
tachment, tho  proceeds  of  the  property  attached  must  be  distributed  among  such 
creditors  in  proportion  to  the  respective  amounts  of  their  several  judgments.  l>an- 
iels  et  al.  v.  Lewis  et  al.     Col,  225. 

7.  The  Same. — Tho  words  "  returned  to  tho  same  term  of  the  court  to  which  they  are 

returnable,"  used  in  such  section,  should  bo  interpreted  to  mean  and  to  apply  to  all 
writs  of  attac'-iment  which  are  in  fact  retumetl  to,  at  or  during  the  same  term  d 
court  at  or  during  which  they  may  properly  be  returned  after  service  according  to 
law.     Id, 

See  Assignment  for  Benefit  of  Creditors,  1;  Conversion,  2;  Partnership,  1;  Sup- 
plemental Proceedings;  Use  and  Occupation,  1. 

ATTORNEYS. 

1.  Admission  to  the  3ar — Application  therefor — Examining  CoMainrEE.— An 
application  for  ailmission  to  tho  bar  should  be  addressed  to  the  examining  committee 
01  the  district  in  whicli  the  applicant  rcsiiles.  If  tho  ai)plicant  is  rejected  by  such 
committee,  he  cannot  apply  f.)r  examination  to  any  other  examining  committee,  if 
such  rejection  ii  the  result  of  malice  or  unfainieis  on  tha  part  of  the  coramittoe,  the 
applicant  should  apply  to  tiie  supremo  court  for  relief.  A  cert!licate  of  lejal 
proficiency  must  be  signed  by  a  majority  of  such  committee,  after  an  actual  ex- 
amination by  all  or  a  majority  of  tliciii,  A  certilicatc  signed  by  such  majority,  alter 
an  ex  mination  only  by  one,  is  insuiiioient,  and  a  liccuao  to  practice  issued  thereoo 
will  be  revoked.     Ao^/e,  cic.  v.  Bats.     Col.  132. 
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2.  In  Determinixo  the  Reason ablk  Value  of  an  Attorney's  Sebvices,  the  jary 

should  consider  the  character  of  the  hti;i;ation  in  which  th'b  same  were  rendered; 
the  novelty,  dilhculity  and  im[X)rtance  of  the  questions  involved;  the  value  of  the 
righta  or  property  in  controversy;  the  attorney's  pojjition  in  the  case  as  leading  or 
assistant  counsel,  and  the  degree  of  respuuiiljdity  resting  upon  him  ;  the  length  of 
time  necessarily  consumed  by  the  trial  and  other  court  proceedings;  the  fact,  if  it 
be  a  fact,  that  compensation  is  wholly  contingent  upon  success,  and  the  manner  in 
which  his  duties  are  performed.  The  verdict  in  this  case,  tested  by  these  consider- 
ations, is  not  excessive,     LeUeaadorfer  v.  Kitij.     Col.  135. 

3.  Value  of  TftOFESsiONAL  Services — Expert  Testimony. — In  an  action  to  recover 

the  value  of  an  attorney's  professional  services,  the  jury  are  not  bound  by  the  opinion 
of  experts  as  to  such  value,  but  may  use  their  own  knowledge  and  exi)erience  in 
determining  the  value.  An  instruction  that  their  * '  finding  as  to  such  value  should  be 
a  fair  and  reasonable  sum  ac^ordins  to  the  evidence,  after  considering  all  Jie  evi- 
dence upon  the  subject,  no  more  and  no  less,"  is  proper.  Id. 
4  "WuEN  an  Attorney's  Fee  is  Contingent  upon  Ultimate  Success  in  a  particular 
suit,  thj  question  when  such  ultimate  success  was  obtained  is  a  question  of  law. 
In  the  present  instance  such  success  was  obtained  upon  the  entry  of  the  decree  in 
the  circuit  court  in  the  suit  in  which  the  services  sued  for  were  rendered. 

See  Cancellation,  1 ;  Contracts,  2 ;  New  Tbial,  2. 

BAIL. 
See  Abrest  and  Bail. 

BANKS  AND  BANKING. 

See  CORPOBATION,   11. 

BIAS,  ACTUAL  AND  LMPLIED. 

See  JUBY  AND  JUBOBS,    1-3. 

BIGAMIST. 

See  JUBY  AND  JUBORS,   4. 

.    BILL  OF  EXCEPTIONS. 

1.  Order  Granting  Execution  —  Appeal— Bill  of  Exceptions — Certificate  of 

Judge. — An  order  authorizing  the  issuance  of  an  execution  will  not  be  reviewed  on 
appeal,  when  the  transcript  contains  no  bill  of  exceptions  nor  certificate  of  the  judge 
below  that  the  papers  contained  therein  were  used  on  the  hearing  of  the  motion. — 
Weiner  et  al.  v.  Korn  et  aL     Cat.  507. 

2.  Bill  op  Exceptions — New  Trlvl — Criminal  Law. — In  the  absence  of  a  bill  of  ex- 

ceptions, the  supreme  court  will  not  review  the  action  of  the  trial  court,  on  a 
motion  for  a  new  trial  in  a  criminal  prosecution.     People,  etc,  v.  Smith.     Utah,  2o7. 

3.  Motion  for  New  Trial — Bill  of  Exceptions — Record. — A  motion  for  a  new  trial 

is  no  part  of  the  record  which  can  be  considered  on  appeal,  unless  made  so  by  a  bill 
of  exceptions.     Chung  Yow  v.  Hop  Chong.    Or.  325. 

BONA  FIDE  PURCHASER. 

1.  Execution  Creditor — Priority— Bona  fide  Purchase — Equitable  Title. — The 
holder  of  an  equitable  title  t )  land,  who  obtained  the  same  from  the  logal  owner  in 
payment  of  a  pre-existing  debt,  is  not  entitled  to  priority  over  a  subsequent  judg- 
ment creditor  of  the  legal  owner,  who,  without  notice,  has  caused  such  land  to  bo 
levied  upon  under  an  execution  issued  on  such  judgment.  Such  execution  creditor 
is  a  purchaser  in  good  faith,  and  for  a  valuable  consideration.  JJloomJleldv.  Uuma- 
son.     Or.  614. 

21.  Sacramento  Bonds — Illegal  Issue — Funding  Act  of  1858. — Bonds  issued  by  the 
municipality  of  Sacramento,  under  the  funding  act  of  Ax)ril  24,  l.SoS,  are  valid  in 
the  hands  of  a  honajide  purchaser,  although  the  same  were  irregularly  or  fraudu- 
lently issued  by  the  agents  of  such  city.     Meyer  v.  Broion.     Cal.  7l>0. 

See  Assignment  fob  Benefit  of  Creditors;  PABTNEBsnir,  5. 
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BONDS. 

1.  Sacramento  Bon^ds — Statute  of  LmrrATioKS. — ^The  statute  of  limitations  does  not 

commence  to  run  against  tke  right  of  action  on  the  coupons  attached  to  the  bonds 
issued  by  the  city  of  Sacramento,  under  tho  act  of  Apnl  24,  1858,  until  the  money 
f t>r  the  payment  of  such  bv')nd9  is  in  the  city  treasury.  Free/UU  v.  Porter,  CkU,  7S(IL 
Davi8  V,  IPorter,     Cal.  781. 

2.  The  Same— Pkesentation  of  Coupons  for  Allowance. — It  was  not  necessary  that 

these  coupons  should  have  been  presented  to  or  allowed  by  the  auditor  and  board  of 
trustees;  they  did  not  constitute  demands  within  the  meaning  of  sectious.9  and  10 
of  the  act  of  April  25,  1863;  neither  the  auditor  nor  board  of  trustees  ha<l  any  dis- 
cretion or  authority  to  reject  them  or  prevent  their  payment;  the  statute  under 
which  they  were  issued  established  them  as  debts  to  be  paid.     IcL 

See  Bona  fide  Purchaser,   2;  Eminent  Domain,  6;  Mandamus,  2,  4;  Subeties,  L 

BOOK  REVIEWS. 

Church  on  Habeas  Corpus,  689. 
Cooley's  Blackstone,  378. 
Davis'  Law  in  Shakespeare,  581. 
Fitman's  Code  Summons,  110. 
Lyrics  of  the  Law,  715. 
Murfree  on  Sheriffs,  527. 
Myers*  Feileral  Decisions,  63,  378. 
Penal  Code  of  Pennsylvania,  162. 
Rogers  on  Expert  Testimony,  246. 
Sharswood's  Le^al  Ethics,  316. 
Spauldinp^  on  Public  Lands,  638. 
Wharton's  Commentaries  on  Law,  493. 

BOUNDARIES. 

See  Acquiescence;  Adverse  Possession,  1;  Mexican  Grant,  2;  Mines  and  Mcictg^ 

4,  5,  IL 

BURGLARY. 

1.  Burglary — Building — Inhabitancy. — Burglary,   under  the  statute  of  1861,  as 

amended  in  1SG9,  may  be  committed  in  buildings  of  any  kind,  regardless  of  the  fact 
of  inhabitancy.     State  v.  Dan,     Nev,  275. 

2.  Ihe  Same— Description  of  Premises — Variance. — Under  an  indictment  for  bur- 

.glary,  where  the  premises  entered  are  describeil  and  proved  to  belong  to  a  certain 
person,  a  furtlicr  allegation  that  the  same  were  in  tho  i)ossession  of  a  particular 
tenant  is  immaterial,  and  a  failure  to  prove  tho  latter  allegation  is  not  a  vari- 
ance.    Id. 

3.  Previous  Conviction — Burglary — Imprisonment. — A  defendant  convicted  of  bur- 

glary iu  the  secfiiid  dei^reo,  and  of  a  pre\ious  conviction  of  grand  larceny,  may, 
under  section  G()(»  of  tho  penal  code,  be  jmnished  by  imprisonment  for  ten  years,  or 
for  any  time  le^s  tlian  ten  years.     People  v.  Broohs,     C^il,  57. 

4  Information — Entekino  DwELLiNG-iiousn  with  Intent  to  Commit  Larceny. — 
Un  ler  an  information  charging  tho  dcfen  lant  with  the  crime  of  feloniously  entering 
a  dwdling-liouse  witli  intent  to  commit  larceny,  a  conviction  cannot  be  had  if  the 
evidence  shows  an  intent  to  commit  somo  other  feh)ny.    People  V.  Mull'et/.    Cal.  4>74. 

6.  Burglary — Instructions. — In  a  prosecution  for  burglary,  it  is  error  for  the  court  to 
instruct  tho  jury,  without  qualification,  tliat  **if  tho  defendants  took  the  goods 
between  sunset  and  sunrise,  they  committed  burglary  in  the  first  degree,"  aithoa<^h, 
in  a  prior  portion  of  tho  charge,  the  definition  of  burglary,  as  given  in  the  penal 
code,  had  been  read  to  tho  jury.     People  v.  Carey.     Cal.  26. 

CANCELLATION. 

1.  Fraudulent  Decree  of  Prorate  Court — Cancellation  or — ^Voluntary  Appear- 
ance OF  Attorney. — An  equitable  action  lies  to  annul  and  set  aside  a  decree  of 
the  probate  court,  when  the  rame  has  been  obtfiincd  by  fraud,  or  without  notice  to 
the  parties  interested.     In  such  case  the  party  defrauded  is  not  confined  to  the 
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"iremedy  by  motion  given  by  section  473  of  the  code  of  civil  procedure,  nor  is  the 
court's  power  to  grant  equitable  reli*5f  affected  by  the  fact  that  an  attorney  volun- 
tarily appeared  for  4he  plaintifl,  in  the  ])robate  proceedings,  without  being  in  any 
way  authorized  to  appear.     Baker  v.  Hiordan.     CaL  210. 

See  Fraud,  1,  3,  4. 

CERTIORARI. 

1.  Certiorari  does  not  Lie  to  Review  the  Judgment  of  a  court  which  has  been 

entirely  satisfied.     Morton  v.  Superior  Court.     CaL  4S8.   ' 

2.  Writ  or  Review — Jurisdiction. — Where  the  lower  court  has  juristliction  over  the 

subject-matter  and  the  parties,  its  action  will  not  be  reviewed  on  certiorari. — yujian 
V.  Superior  Courts  etc.     Cal.  433. 

3.  Writ  of  Review — Condemnation  of  Land — Possession. — A  writ  of  review  does 

not  lie  to  prevent  the  plaintiff,  in  a  proceeding  for  the  condemnation  of  land,  from 
taking  possession  of  the  same  prior  to  the  order  of  the  court,  or  to  restore  the  pos- 
session so  taken  to  the  defendant.  The  defendant  in  such  case  has  a  x^lain,  speedy 
and  adequate  remedy  by  motion  in  the  lower  court. — In  re  Application  of  Jjryan, 
Cal.  289. 

4.  Order   after  Final  Judgment — Appeal — Certiorarl — An  order  of  the  court, 

directing  certain  money,  which  had  been  paid  into  court  in  satisfaction  of  a  judg- 
ment, to  be  retained  by  the  clerk,  until  proceedings  were  had  for  the  purpose  of 
ascertaining  who  would  be  entitl^^d  to  such  money,  is  a  special  order  made  after 
final  judgment,  and  as  such  is  appealable,  and  therefore  not  the  subject  of  review 
by  certiorari  Slavonic  Ilbjric  Mutual  Benevolent  Association  v.  Superior  Court,  etc. 
CaL  524. 

See  Amendments,  1;  Insolvency,  4. 

CHALLENGE. 
See  Jury  and  JuROna 

CHANGE  OF  VENUE. 

See  Venub!. 

CHATTEL  MORTGAGE. 
See  Mortgage,  11-15;   Supplemental  Proceedings^  11. 

CHINESE  RESTRICTION  ACT. 

1.  Chinese  Restriction  Act  of  1884— Chinese  Laborers  in  Country  at  Date  oy 

Treaty. — Chinese  laborers  who  were  in  the  United  States  on  the  seventeenth  day 
of  November,  1880,  and  who  departed  from  the  United  t^tates  prior  to  June  G,  18S2, 
before  the  collector  of  the  ])ort  was  ])repared  to  give  tho  ce.titicate  required  l>y  sec- 
tion 4  of  the  original  act,  are  entitled  to  re-enter  the  United  {States,  on  satisfactory 
evidence  otlier  than  tho  certificate  prescribed  in  said  section  4,  that  they  resided  in 
the  United  States  on  November  17,  ISbO,  or  came  into  the  United  ittates  between  that 
date  and  August  4,  1882.     In  re  Ah  Quun  (If.  S.  Cir.  Ct.)    CaL  4()l. 

2.  The  Same— Evidence  as  to  Chinese  Laborers  Departing  after  June  6,  1^-82. — 

The  only  evidence  upon  which  Chinese  laborers,  who  departed  from  the  I'nited 
States  alter  June  6,  1882,  can  now  bo  admitted,  is  a  certilicate  containi.  g  nil  the 
essential  matters  required  by  section  4  of  tho  original  act,  or  the  certilicate  |»n>vided 
for  in  the  amendatory  act;  and  Chinese  laborers  who  departed  fnim  the  United 
States  J  rior  to  July  5,  18S4,  or  l^eforo  the  collector  was  ])reparcd  to  issue  ccrtiticatcs 
onder  the  latter  act,  having  such  a  certilicate  regulaily  issueil  under  tho  j\ct  (i  KS62, 
and  who  produce  it  to  the  collector  on  their  return,  are  jn'nna  jarl-  entitled  to  re- 
enter the  United  States,  although  they  do  not  arrive  till  at'tjr  July  r>,  lb^>4.  /(/. 
8.  The  Same— Laborers  Lepartino  under  Act  of  July  5,  1  SSI.— Chinese  laborers 
who  have  depai-ted  from  the  United  States  since  the  collector  has  been  pre])ared  and 
ready  to  furnish  the  certificates  required  by  stctiMi  4  of  tho  restriction  act,  as 
amended  by  tho  act  of  July  5,  1SS4,  can  only  re-enter  the   Uiutcil  Mate  j  upon  tho 

Sro<luctioii  of  the  certificate  required  by  said  amenduiciit,  which  ia  the  only  ovi- 
euce  to  show  a  prima  Jacie  right  in  such  cases  to  rc-culcr  the  United  States. 
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Should  the  United  States  produce  evidence  to  overthrow  such  prima  fade  evidence 
of  a  ri^ht  to  re-enter  the  United  States,  the  party  claiming  the  right  to  re-enter  may 
rebut  such  cvidouce  produced  by  the  United  States,  by  any  evidence  generally  com- 
pjtent  under  the  ordinary  rules  of  evidence.     Id. 

4  The  Same — Chinese  not  Laborers  under  Act  of  July  5,  1884.— Chinese,  other 
than  Chinese  laborers,  entitled  under  the  treaty  with  Cliina,  and  not  prohiljited 
from  entering  the  Unitetl  States  by  the  said  restriction  act,  who  left  China  or  other 
forci^^n  country  before  July  5,  1884,  on  their  way  to  enter  the  United  States,  are 
'  now  entitled  to  enter  upon  such  satisfactory  evidence  as  was  recognized  as  com^>e- 
tent  and  sufficient  before  the  passage  of  said  amendatory  act  of  July  5,  ISS4.    Jd. 

6.  The  Same — Wife  and  Children  of  Chinese  other  than  Laborers  ui-tdfji  Act 
OF  18S4. — The  wife  or  minor  child  of  a  man  of  the  Chinese  race  entitletl  to  come 
to  tbo  United  States,  other  than  a  Chinese  laborer,  is  a  "  Chinese  persjn  "  within 
the  meaning  of  said  original  and  amendatory  restriction  acts,  and  entitled  to  enter 
upon  the  producti»)n  of  the  required  certificate,  but  not  otherwise,  under  the  pro- 
visions of  the  said  amendatory  act.  They  cannot,  nor  can  either  of  them,  enter 
upon  the  certificate  issued  to  the  husband,  or  father  alone,  not  embracing  the  re- 
quired dcscri[)tion  and  name  of  the  wife  or  child.  There  must  be  cither  an  inde- 
pendent certificate,  such  as  required,  or  the  certificate  issued  to  the  husband  or 
father  must  also  contain  a  certificate  of  the  facts  rec^uired  by  the  statute,  both  as  to 
the  wife  and  as  to  each  minor  child  sought  to  be  introduced.  But  the  wife  and 
minor  chihlren  who  liave  not,  in  fact,  ridopted  the  occupation  of  a  laborer,  of  i 
Chinese  man,  should  be  deemed  to  belong  to  the  class  to  which  the  husband  or  ifathcr 
belongs.     Id. 

6.  Chinese  Restriction  Act — ^Custom-house  Certificate— Excuse  for  not  Obtain- 

ing.— Chinese  laborers  who  left  the  United  States  after  the  restriction  act  of  1SS2 
went  into  effect,  and  beftre  the  passage  of  the  act  of  July  5,  1834,  cannot  re-enter 
without  producing  the  custom-house  certificate  required  by  the  former  act  Jso  ex- 
cuses for  the  failure  to  obtain  such  can  in  any  case  be  received.  In  re  Siwng  Toon 
(U.  S.  Dlst.  a.)    Cal.  506. 

7.  Chinese  Restriction  Act  of  1884 — Removal   of   Chinese. — ^Under  the  Chinese 

restriction  act  of  18S4,  where  the  court  finds  that  a  Chinese  person  is  unlawfully 
within  the  United  States,  it  has  implied  authority  to  order  the  marshal  to  caase 
such  person  to  be  removed  to  the  country  whence  he  came.  Unless  such  construc- 
tion is  given,  the  act  would  prove  utterly  abortive  as  a  means  of  attaining  the  ob- 
ject which  congress  had  in  view,     //i  re  Chin  Ah  Sooey  (U,  S,  DUL  Ct.)    CaL  601 

CIRCUMSTANTIAL  EVIDENCE. 
See  Evidence,  19. 

CIVIL  CODE. 

True  ^lethod  of  Interpreting  (editorial),  685,  637.  691,  717.    ' 

Necessity  of  Adopting  System  of  Interpretation,  683. 

Certain  Defect  pointed  out,  (j8G. 

Abandonment  of  we.l-known  Legal  Terms,  586,  657|  691,  717. 

Use  of  Restricted  Language,  587. 

Defects  of  Arrangement,  5U1. 

CLAIM  AND  DELIVERY. 

1.  Claim  and  Delivery — Pleadings — Denial  of  Ownership. — An  allegation  of  the 

plaintiff  that  he  is  the  owner,  and  entitled  to  the  possession,  of  the  property  sued 
for,  is  put  in  issue  by  a  denial  of  plaintiff's  ownership,  coupled  with  an  allegalioa 
that  the  defendant  "has  n-t  suliicient  information  or  belief  upon  the  subject  to 
enable  him  to  answer"  as  to  the  plaintiff's  right  to  possession,  and  a  conscquect 
denial  of  the  same.     CunniiKjlicun  v.  Skinner.     CaL  290. 

2.  Claim  and  Dklivluy — Owneusus*,  Evidence  of.— Where  issue  is  joined  as  to  the 

ownier-;liip  of  proj)ert3%  in  an  action  (;f  claim  and  delivery,  the  books  6f  a  j^crson  nut 
a  p.'irty  to  the  aetidu,  purporting  to  show  a  sale  of  such  property  to  the  pla.utitK.are 
inadiiiissible  for  tho  purpose  of  corroborating  the  testimony  of  the  jjiaintiff  that  ho 
waa  tlio  owner.      Vt'atrouti  \.  Cunninyhain  tt  al.     CaL  'Mio. 

3.  Claim  and  Deliveky — Piuor  Judgment— Di:fensi2.— It  is  no  defense  to  an  action 

for  claim  and  delivery  of  x^^-rsonal  proi)erty,  that,  in  a  certain  action  which  tho  de- 
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feii<Iant  at  one  time  brought  against  the  present  plaintiff  to  recover  the  same  prop- 
erty, a  judgment  of  nonsuit  waa  enteretl  against  him,  or  that  the  present  plaiutilf, 
ill  a,  prior  action  against  a  tliird  person  for  the  same  property,  got  a  judLjmcut  oa 
the  pleadings  for  its  recovery,  with  damages  and  costs.     FLcnUng  v.  UawTci/.     CaL 

487. 

See  Conversion,  1. 

CODIFICATION. 
JuDQB  Hqadlet's  Address  on  (note),  379.    See  Civil  Codb. 

COLLATERAL  SECURITY. 
See  Married  Women,  4,  fi. 

COLLUSION. 
See  Consideration  ;  Evidence,  15. 

COLOR  OF  TITLE. 
See  Deed,  9,  10. 

COMMISSIONER  OF  IMMIGRATION. 
See  Immigration  Commissioner. 

COMMISSIONS. 
Bee  Executors  and  Administrators.  3-5. 

COMMON  CARRIER. 
See  Sales,  1. 

« 

COMMUNITY  PROPERTY. 
See  Husband  and  Wife,  1. 

COMPLAINT. 
See  Pleading  and  Practice. 

CONDEMNATION  OF  LAND. 
See  Certiorari,  3;  Eminent  Domain. 

CONDITIONS  PRECEDENT. 
See  Specific  Performance,  5. 

CONFESSION. 
See  Criminal  Law  and  Practice,  8-10 ;  Evidence,  22,  23. 

CONSIDERATION. 

1.  The  Loan  of  Money  to  one  Person  at  the  Joint  Request  of  such  person  and 

another,  is  a  sufficient  consideration  for  the  joint  promise  of  both  to  repay  it.     Yen 
V.  Ah  Ho  et  al.     Or.  339. 

2.  Promissory  Note — Fraudulent  Consideration — Agreement  for  Divorce — Col- 

lusion.— A  promissory  note  given  by  a  wife  to  her  husband  as  part  of  the  consider- 
ation of  a  transfer  of  proj  crty  from  him  to  licr,  is  void,  m  hen  the  remainder  of  such 
consideration  was  an  agreement  on  the  jjart  of  the  wife  to  abandon  her  dcfciLso 
in  an  action  of  divorce  then  ]>ending  between  them,  and  doing  nothing  to  resist  or 
•  prevent  or  delay  him  in  obtaining  a  decree  of  divorce.     Beard  v.  Beard.     CaL  20S. 

See  Bona  Fide  Purchaser,  1 ;  Corporations,  10 ;  Married  Women,  5 ;  Neootiadle 

Instruments,  7 ;  Plklding  and  Practice,  3. 
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CONSPIRACY. 

1.  Ak  Actios  for  a  CorrsriRAnt'  does  not  ltb,  tinlcss  the  same  is  acoomiaiiied  bj 
some  overt  act  damaging  the  iiloiutiff.     Tat/'or  v.  Uidwcll  rt  aL     CaL  479. 

See  IkloRTQAOE,  10;  to  Commit  Uobbk&y  (note),  24S. 

CONSTITUTIONAL  LAW. 

1.  The  Construction^  put  upon  Laws  passed  unper  tiib   late  Constttutiox,  Ijt 

the  highest  court  then  in  existence,  will  be  accepted  and  followed  by  the  preseut 
supreme  court.     Enter //  v.  J^eed.     Cat.  195. 

2.  The   Act   of   March  23,  1874,  authorizing  the  city  of  Oakland  to  constract  a 

main  sewer,  is  constitutional.     Id, 

3.  Slaughterino  of   Animai^— Sacramento — Construction    of   Charter. — L'ndtr 

the  act  of  April  25,  1863,  incorporating  the  city  of  Sacramento,  the  hoard  of  trus- 
tees thereof  have  power  to  j)revent  the  slaughtering  of  animals  within  the  city 
limits.     Ex  parte  liciWron,     Col.  116, 

See  Arrest  and  Bail,  4;  County  Government  Act;  Election,  1;  License;  License 
Collector;  Street  Assessment,  4;  Taxation,  1-6,  12,  14-16. 

CONTEMPT. 

1.  Contempt — Appeal. — No  appeal  lies  from  a  judgment  imposing  a  penalty  for  n  con* 

temi)t  of  court.     Teller  v.  People,     CoL  13Z 

2.  Proceedings  for  Contempt  are  criminal  in  their  nature.    Id, 

CONTINGENT  FEE. 
See  Attorneys,  4. 

CONTINUANCE. 

• 

1.  Refusal  to  Allow  a  Continuance  of  a  trial  is  >nthin  the  discretion  of  the  conrt — 

Fleming  v.  Ilawley  et  cd.     Cal.  675. 

2.  Trial  of  AcnoN — Continuance  for  Reasonable  Time. — The  trial  of  an  action  to 

recover  possi  ssion  of  land,  claimed  by  the  plaintiff  under  a  United  States  patent  as 
aijricultural  land,  may  be  continued  for  a  n  aaonable  time,  and  until  the  determina- 
tion of  a  suit  in  tho  federal  courts,  in  which  the  plaintifl's  title  is  sought  to  be  im- 
peached for  fraud.     Roac  v.  Superior  Court  of  Nevada  County,     Cal,  680. 

CONTRACTS. 

1.  Implied  Contract. — Whenever  one  person  does  work  or  service  for  another  with  his 

coiirioiit,  and  there  is  no  agreement  as  to  compensation,  tho  law  implies  a  contract 
to  pay  whiit  tho  same  is  reasonably  worth;  but  when  the  circumstances  of  the  ca>e 
cLarly  rejiel  the  idea  that  tlie  work  or  services  were  done  with  the  expectation  cf 
payment  luting  either  made  or  received,  no  such  contract  will  be  implied.  Hutjhts 
V.  Dnmh'e  Mortrfatje  Trust  InreHtmciit  Co.  (  U,  S.  Cir,  Ct.)     Or,  544. 

2.  CaS/:  in  Judgment. — The  plaintiff  acted  as  attorney  for  the  defendant  and  amalgam- 

ate.! cori)onition3  engaged  in  loaning  money  in  Oregon  and  Washin^jton,  under  writ- 
ten instructions  as  to  his  duties  and  resp(»nbibilities.  It  was  his  duty  to  examine 
titles  to  real  proj)erty  ofiered  as  security  for  bans,  for  which  he  was  permitttil  to 
ch'iriio  the  borrowers  specitio  fees;  he  was  also  to  aid  and  atl vise  tho  corporatiuiis 
generally  in  all  matters  ali'ecting  their  interests;  but  for  this  service  noconipeuj»aiitU 
was  ex])rcsj<ly  provided.  The  fees  received  from  boiTowers  were  no  more  than  a 
reas.)iialjIo  compensation  for  the  services  rendered  them.  Under  these  circumstances 
tho  plaintilT  acted  ai  the  solo  and  general  counsel  and  adviser  of  the  corporations  for 
some  years,  without  making  any  charge  or  rendering  any  account  of  his  serviLCS.  or 
receiving  any  intimation  from  tho  corporations  that  they  did  not  expect  to  pay  him 
for  them.  l^j)on  being  sued  to  recover  tho  reasonable  value  of  these  services,  tho 
corporations  claimed  that  it  was  ''undcrr^tood  "  that  the  plaintiff  was  to  jjerform 
tliese  v*<ervices  gratuitou  ly,  or  in  consideration  of  tho  fees  received  from  l»orro\ver8. 
7/«  /'/,  (1)1  hat  the  mere  understanding  of  either  party  to  the  contract  was  no  i»art 
of  it,  and  did  not  binil  the  other;  and  that  there  was  nothing  in  thp  circumstances 
of  tho  case,  or  the  conduct  of  the  parties,  sullicient  to  pi-eveut  or  repel  the  ItJgjJ 


Index.  801 

implication  of  a  promise  by  the  corporation  to  my  the  plaintiff  what  his  services 
"were  reasonably  worth;  and  (2)  That  the  plaintiff,  not  having  kept  any  account  of 
his  services,  and  being  unable  to  prove  any  specific  items,  ought  not  to  recover  more 
than  a  reasonable  annual  retainer  therefor.  Jd, 
3.  Stipulation's  Necessary  to  make  a  Contract  Keasonable  ark  Implied,  and 
need  not  be  alleged  in  an  action  to  recover  for  a  breach  of  such  contract.  Bigger- 
9taff  V.  Briggs,    Cat.  353. 

See  Assumpsit;  Attachment,  3;  Corporations,  3;  County  Physician,  1;  LAafDLORD 

and  Tenant,  5;  Married  Women,  1-5;  Pleading,  2. 

CONTKIBUTORY  NEGLIGENCE. 
See  Neolioence,  3,  4. 

CONVERSION. 

1  Claim  and  Delivery— Sheriff — Conversion — Judombzyt — ^Undertaking — Affi- 
davit— Nonsuit. — Prior  to  the  commencement  of  the  present  action,  one  Ilawley 
commenced  an  action  against  the  plaintiff  herein,  and  one  Fowler,  to  recover  the 
identical  property  described  in  the  complaint  herein.  In  that  action,  upon  proper 
m£davit,  undertaking  and  order  of  the  attorney  for  plaintiff  herein,  the  present  de- 
fendant, as  sheriff,  took  said  property  from  tho  defendants  on  the  12th  day  of  No- 
vember, 1881.  On  the  17th  day  of  tho  same  November  (tho  day  after  the  present 
action  was  commenced),  the  plaintiff  herein  made  affidavit  for  claim  and  delivery, 
and  executed  bond,  which  affidavit  and  bond  (together  with  an  order  of  the  attor- 
neys for  plaintiff  herein)  were  delivered  to  an  elisor,  appointed  by  the  court,  by 
whom  tho  property  was  taken  from  the  defendant  herein,  sheriff  as  aforesaid.  After- 
wards, on  the  22d  of  November,  1881,  defendant  gave  the  undertaking  provided  for 
in  such  case  by  the  code,  and  demanded  a  return  of  the  property  of  the  elisor,  who 
on  the  same  day  delivered  the  property  to  the  present  defendant,  who  thereupon  de- 
livered the  property  to  Hawlcy,  the  plaintiff  in  the  action,  wherein  plaintiff  and 
Fowler  were  defendants.     Afterwards,  on  the  12th  day  of  December,   1881,  the 

Slaintiff  herein  filed  an  answer  in  the  action,  wherein  he  and  the  said  Fowler  were 
efendants,  in  which  he  demanded  a  return  of  the  property  therein  and  herein  sued 
for.  That  the.action  of  Hawley  v.  Fowler  and  Fleming  came  on  to  bo  tried  on  tho 
21st  day  of  January,  1882,  and  at  the  conclusion  of  tho  evidence  on  the  part  of  tho 
plaintiff  therein,  tho  court,  on  motion  of  defendants,  ordered  a  judgment  of  nonsuit 
in  thatf  action,  on  the  ground  that  plaintiff  had  not  made  out  a  case  sufficient  to  go 
to  a  jury,  and  thereupon  a  judgment  was  entered  in  favor  of  defendants  therein  for 
their  costs.  JJeld^  that  the  present  defendant  did  not  take  the  property  from  the 
plaintiff  wrongfully,  but  as  sheriff,  under  process  which  made  it  his  duty  to  take  it; 
that  after  tho  return  of  the  property  to  him,  tbo  defendant  simply  performed  his 
duty  in  delivering  it  to  Uawley,  and  that  an  independent  action  could  not  be  main- 
tained against  him  for  its  possession  or  value  in  case  delivery  could  not  be  had. 
Fleming  v.  W'dU.  Cal.  169. 
2-  Conversion  by  Shejiiff— Justification — Pleading.— In  an  action  against  a  sheriff 
for  a  conversion,  an  answer  which  sets  up  an  attempted  justification  by  virtue  of  a 
sei2uro  under  a  writ  of  attachment  is  defective,  and  should  bo  stricken  out,  unless 
it  is  alleged  that  the  defendants  under  the  attachment  were  the  owners  of  the  T)rop- 
erty  taken,  or  had  somo  interest  therein.  Failure  to  strike  out  such  portion  of  the 
answer,  when  the  plaintiff's  title  is  denied,  and  a  general  verdict  is  given  in  favor  of 
the  defendant,  will  not  warrant  a  reversal,  unless  it  affirmatively  appears  that  such 
verdict  was  founded  upon  the  attempted  plea  of  justification.  Krewson  et  aL  v. 
Purdom  et  aL     Or,  85. 

See  Attach3ient,  5;  Partnership,  1. 

CONVEYANCE. 
See  Deed. 

CONVICTION. 
See  Criminal  Law  and  Practice,  7,  8. 
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COPYRIGHT. 
Or  Lecture  (note),  5S4 

CORPORATIONS. 

1.  Residence  of  Corporation. — Neither  tho  principal  place  of  business  of  a  corpoi 

tion,  nor  the  place  in  which  its  officers  reside,  ii  necessarily  the  place  of  Fesiuenco 
of  the  corporation.  California  Soulher/i  R.  It.  Co.  v.  Southern  Pacific  Ji.  IL  Co, 
Col.  301 ,  302. 

2.  Cor:i'or;ATE  Stock — ^Transfer  of— Partifj?  to  Action. — In  an  action  to  have  the 

plaintilf  declaretl  the  owner  of  certain  shares  of  stock,  and  to  have  the  same  trans- 
ferred to  him  on  the  books  of  the  company,  the  corporation  is  a  proper  party  defend- 
ant, t»)'^ether  with  a  purchaser  of  such  stock,  with  notice  of  the  plaintiii 's  equities. 
Jolmnon  V.  Kirby  e.t  al.     Cal.  4S2. 

3.  Stock  Assessment — Contract — Justice  Codht. — A  shareholder's  liability  for  the 

a'n>niit  of  his  unpaid  assessment  on  the  corporate  stock,  is  founded  on  contract 
Tho  jnstico  court  has  jurisdiction  of  an  aut.oii  to  enforce  such  liability.  Alptrs  v. 
Superior  Court,     CaL  <)"J6. 

4.  Asse'-^^ment  to  Pay  Debt  not  Due —FnArD.  —  Lcv^dng  an  assessment  to  pay  a  debt 

wlicli  the  corporation  did  not  owe,  and  se.lin'^  stock  for  such  jmrpose,  especially 
when  it  d  )C3  not  appear  that  the  mouey  so  obtained  was  nseil  for  such  purpose,  is 
not  per  sfl  a  fraud  on  the  stocklioldcr.  Johnson  v.  Kirby.  Cal,  482. 
6.  A  CouroiiATiON  n.va  no  Power.-^  except  sn.h  as  r.ro  specially  granted,  and  those  that 
arc  ncress:iry  to  carry  the  same  into  cllect.  Salmon  River  Mining  and  SinelUhj 
Co.  V.  Vuun.     Idnhoy  70, 

6.  A  Corporation  Organized  for  the  Purpo'e  of  Mining,  Smelting  and  Refin- 

ing? Ores,  and  for  dc^alin^  in  minin:^  property,  cannot  become  the  assignee  for  a 
ch'Ho  in  action  growing  out  of  tlie  brea  li  of  a  contract  for  building  a  bridge.     JiL 

7.  A  Corporation  cannot  Appoint  an  Acent,  nor  can  it  become  Vk  cestui  que  trust, 

un  il  it  has  a  lecjal  existence.     KcUy  v.  Rubfe.     Or. 

8.  Corporation— Unauthorized   Deed   by    President — Seal. — ^The    president  of  a 

corporation  htvi  no  power,  as  such,  without  express  authorization  from  the  direct/^rs, 
to  pnrcli.ii^c  or  sell  real  property  in  the  nauii  of  the  corjioration.  An  instmineRt 
exicnte.l  hy  him  for  such  jmrpose,  in  the  name  of  the  cor[»oration,  and  under  its 
o  '!nmi)ii  Kf>al,  without  the  autliorizatioii  ««f  the  directors,  may  be  shown  to  be  void. 
Ji'/.<^  V.  Kiurpdh  Canal  and  JrrifjnUon  Co.      Cnl.  tuX, 

9.  The  S\me  — Hstoppel — Contract. — A  c<»rporation  is  not  estopped  from  denying  the 

V.  llihty  of  an  unauthorized  contract  made  by  its  president,  whereat^  has  never 
av;ii!e.l  itself  of  the  benefits  of  such  contract.     Id. 

10.  Conveyance — Consideration — Corporation — Ultra  Vires. — A  conveyance  by  a 
forponition,  in  consideration  that  its  grantee  would  prevent  the  recovery  of  or  pn> 
t'ct  it  against  any  personal  judgment,  in  an  action  brought*  to  recover  on  its  con- 
t::nt  of  guaranty,  is  valid,  although  such  contract  of  guaranty  was  tdtra  vires. 
Mon'iil  (\lif  Land  and  Water  A'is'n  v.  S'auwn  rt  al.     Cal.  372, 

11.  S::itlemi:nt  of  Bank  Defalcation — Aittiiority  of  Bank  Officers  and  Direct- 
o.'-x  —  riio  settlement  of  a  defalcation  to  a  liank,  and  the  acceptance  of  a  dee^l  of 
rc'l  estate  in  satisfaction  and  release  thercdf,  are  not  tranpivctions  which  fall  within 
the  or.liuary  powers  of  a  corporation,  which  may  be  exercised  by  its  agents,  or  pcr- 
B>ii  \.  wlo  lire  held  out  to  the  public  as  such.  Power  to  do  such  acts  must  1)e  con- 
f  rrfd  by  the  boar:,  of  direc  .)rs.     B'tuk  (/  IJfald.^bnrj  v.  Bailhace,     Cal.  140. 

12.  Wiii'.Ki:  TiiF  Cii.\rter  op  a  Municipal  Corpo.  *tion  requires  it  to  do  a  Cr.R- 
t\:n  A(rr  by  resolution,  it  may  do  the  same  l)y  ordinance.  Loa  Angeles  v.  Waldrutu 
Col.  42. 

13.  Tun  Adoption  of  Certain  Pules  of  Bcsinfas  by  a  CmNE-SE  Company  may  be 
inferred  from  the  fact  that  such  rules  were  printed  in  a  lx)ok  kept  by  the  company's 
aij'ont,  and  were  hung  in  the  company's  house.    Chung  Yow  v.  Hop  Clu)ng,    Or.  325. 

Sec  Estoppel,  1;  Injunction,  1;  Jurisdiction,  2;  Summons,  1;  Taxation,  15-17; 

Venue,  4. 

COSTS. 

1.  Appeal  from  County  Court — Costs  and  Disburse^ients. — The  circuit  court*  in 
au  action  to  recover  the  posses:jion  of  perj5onal  property,  appealed  from  the  county 
court,  has  no  power  to  award  to  the  successful  plaintilf  all  Iiis  costs  and  disburse 
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ments  incurre<l  in  both  courts.  In  such  appeals  the  allowance  of  costs  and  dis- 
bursements is  discretionary  with  the  circuit  court  when  a  new  trial  is  ordered,  or 
the  judgment  appealed  from  modified.  The  nature  of  the  judgment  in  the  appellate 
court  determines  the  amount  of  the  costs  and  disbursements  to  be  allowed  on 
account  of  tho  proceedings  in  the  lower  court.  If  the  judgment  is  such  as  would, 
had  it  been  recovered  in  tho  court  below,  have  entitled  the  prevailing  party  to  costs 
and  disliursements  there,  its  recovery  in  the  circuit  court  on  apxjeal  has  tho  same 
effect. — Burt  V,  Ambrose.  Or.  554. 
2.  Order  Amending  Judgment  as  to  Costs,  and  Directino  same  to  be  Paid  m 
due  course  of  administration,  affirmed.     Estate  of  Crosier,  deceased.     Cal.  212. 

See  Appeal,  10 ;  Arrest  and  Bail,  4 ;  Election,  2 ;  Injctnciton,  2 :  Justices* 

Court,  1. 

COUNTER-CLAIM. 

1.  Cao«=!S-DEMAKDs— Set-off — Compensation — Foreclosure    of  Mortgage. —  In   an 

action  hy  an  administrator  to  foreclose  a  raortgago  which  matured  after  the  death  of 
hi-j  intestate,  a  cross-demand  in-favor  of  tho  mortgagor  and  against  such  intestate, 
wliich  Mas  due  and  payable  at  the  time  of  tho  intestate's  death,  cannot  bo  set  ofl'  as 
a  compensation  of  the  mortgage  debt,  nor  can  such  cross-demand  be  so  set  off  if 
the  sanio  is  1  arred  by  tho  statute  of  limitations  at  the  time  of  the  commencement 
of  t!'.o  ftireclosure  suit.     Lynriy  adniiniHt^utor,  etc.  v.  Petty  et  al.     Cal.  107. 

2.  CoiT nter-c LAI M— Assignment  of  Notes. — Promissory  notes  assigned  before  maturity 

naay  bo  pleaded  as  a  counter-claim  by  tho  assignee,  if  there  is  an  existing  cause  of 
action  upon  thernat  the  commencement  of  tho  plaintiff's  action.  If  assigned  after 
maturity  the  assignee  takes  them  subject  to  all  existing  equities  between  the  maker 
and  x)ayees.  Under  such  circumstances  they  would  not  be  tho  subject  of  a  counter- 
claim, and  as  such  could  not  be  pleaded  under  section  433  of  the  code  of  civil 
procedure.     Id. 

COUNTY  GOVERNMENT  ACT. 

1.  County  Government  Act— Ordinance — Supervisors. — An  ordinance  of  the  board 

of  supervisors  of  San  Bernardino  county,  passed  on  May  7,  18S3,  at  a  rcnilar 
session  commencing  on  May  7,  1883,  is  vali<l,  although  passed  after  the  county 
g')vernmenfc  act  of  May  14,  1S83,  took  effect.     Ex  parte  Benjamin.     CcJ.  Of). 

2.  TiiK  Sa:.i::— The  Countv  Government  Act  must  be  C0Ni->TurED  with  reference  to 

tho  laws  ill  force  at  the  time  of  its  enactment  and  taking  effect.  It  did  not,  and 
w.a3  not  intended  to  operate  as  a  repeal  of  that  provision  of  tho  j^olit  cal  chIo  ])ro- 
viding  for  t\e  regular  meetings  of  the  board  or  supervisors,  until  the  board  itadf 
shoiilil  provide  f(jr  the  holding  of  such  regular  meetings.  Such  act  superseded  and 
repealed  tho  act  of  March  13,  1883.     Id, 

3.  The  Same — Liquor  Oudinance. — At  tho  time  of  the  passage  of  the  ordinance  in 

question,  the  board  of  suxjervisors  had  authority  to  regulate  the  sale  of  soirituous 
Cq^uors  by  imposing  a  license  thereon.'    Id, 

COUNTY  PHYSICIAN. 

1.  County  Physician — ^Discharge  of  by  Supervlsor.s. — The  board  of  supervisors  of 
Santa  Cruz  county  may  contract  with  a  physician  for  his  attendance  upon  the  in- 
digent sick  of  said  county  for  the  period  of  a  year,  and  if  the  physician  i)erform3 
tho  duties  required  of  him  by  the  contract,  the  supervisors  have  no  power  to  ilis- 
charge  him  during  the  period  embraced  in  it.  Grindley  v.  Santa  Cruz  County, 
CaL  29(5. 

COUPONS. 
See  Bonds;  Mandamus,  4. 

CRIMINAL  LAW  AND  PRACTICE— IN  GENERAL. 

1.  Afpeals  in  Criminal  Cases — Enlargement  op  Time  to  File  Transcript. — Tho 

provisions  of  section  531  of  the  civil  code  do  not  alTect  appeals  in  criminal  cases. 
State  V.  Bovee.     Or.  6o3. 

2.  Tub  Same. — Appeals  in  such  cases,  taken  under  chapter  22  of  the  criminal  code, 

during  a  term  of  the  supreme  court,  may,  in  its  tliscretion,  be  heard  and  determined 
at  the  same  time.     Id, 
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3.  Thk  Sa^ie. — Any  order  enlarging  the  time  within  which  the  clerk  of  the  circnit  court 

must  prepare  and  transmit  the  transcript  on  appeal,  in  a  criminal  case,  to  the  supreme 
court,  must  be  made  by  the  court,  or  judge  thereof,  where  the  notice  of  appeal  ii 
filed.     /(/. 

4.  Statement  and  Silence  of   Prisoner. — ^The  conduct,   acts  and  statements  of  a 

|>erson  accused  of  crime,  are  admissible  in  evidence  against  him;  and  such  inferences 
may  bo  drawn  from  them  as  are  warranted  by  the  evidence  considered  in  the  light 
of  human  experience.  But  an  inference  of  guilt  cannot  be  drawn  from  a  statement 
evincive  of  innocence,  nor  from  silence  where  a  person  is  not  bound  to  speak;  nor 
from  refusal  to  answer  unauthorized  questions  touching  the  charge  against  him, 
which,  under  the  circumstances,  called  for  no  reply.  If  the  officer  making  the  arrest 
asks  him  any  questions  touching  the  circumstances  connected  with  the  crime,  the 
prisoner  has  the  right  to  be  silent,  or  to  assign  the  reason  why  he  at  that  time  de- 
clines to  enter  into  explanations.  If  he  keeps  silence,  or  refuses  to  answer  '^because 
he  docs  not  know  the  law  and  had  better  say  nothing,"  no  inference  from  his  silence 
or  refusal  can  be  drawn  against  him.  Peojxe  v.  E later,  CaL  33. 
6.  The  Same — Instructions — Circumstantial  Evidence. — Facts  and  circumstances 
upon  which  instructions  are  predicated  must  bo  founded  upon  the  evidence  in  the 
case.  If  there  be  no  evidence  tending  to  prove  them,  it  is  error  for  the  court  to 
assume  them,  or  to  so  word  instructions  with  reference  to  them  as  to  leavo  it  to  the 
jury  to  infer  their  existence.  While,  therefore,  it  would  be  proper  in  a  case  in 
which  there  is  any  evidence  tending  to  provo  inculpatory  facts  and  circumstances  in 
connection  with  the  possession  of  property  recently  stolen,  for  the  court  to  instruct 
the  jury  that  they  would  be  justified  in  finding  the  defendant  guilty  of  theft,  it  is 
error  to  give  such  instruction,  if  there  were  no  evidence  to  warrant  tho  inference  of 
such  circumstances.     Id. 

6.  The  Credibility  of  a  Wttness  cannot  be  Impeached  by  evidence  that  he  has 

been  arrested  for  a  felony.    Id. 

7.  Previous  Conviction — Arraignment. — After    the  repeal  of  section  1025  of  the 

penal  code,  a  defendant  charged  with  a  previous  conviction  must  be  arraigned  under 
section  988  of  such  code.    Prople  v.  Brooks.     CaL  53. 

5.  The  Same — Answer  to  Charge  of  Conviction. — Upon  the  arraignment  of  a  de- 

fendant charged  with  a  felony  and  a  previous  conviction,  although  after  the  repeal 
of  section  1025  of  the  penal  code,  he  cannot  be  asked  whethoi'  he  has  snffer&l  a 
previous  conviction;  still,  he  may  voluntarily  answer  that  part  of  tho  indictment 
charging  him  therewith.  When  ho  does  so  answer,  admitting  or  denying  the  x^re- 
vious  conviction,  the  court,  under  section  1 153  of  the  penal  code,  when  the  convic- 
tion 13  denied,  must  take  the  verdict  of  the  jury  on  the  issue  of  previous  conviction, 
and  tho  jury  must  respond  as  required  by  such  section.  If  the  conviction  is  con- 
fessed, there  need  be  no  verdict  on  tho  answer  under  the  same  section,  and  tho 
court  can  proceed  on  the  verdict  as  to  the  other  issues  in  the  case,  and  pronounce 
judgment  on  the  verdict  when  it  declares  guilt,  and  the  voluntary  answer  or  con- 
fession.    Id. 

9.  A  Confession  is  a  Person's  Declaration  of  his  agency  or  participation  in  a  crimen 

The  term  is  restricted  to  acknowledgment  of  guilt.     People  v.  Le  Uoij.     Cat.  785. 

10.  Statements  of  Piiisoner — Proof  of  Guilt — Voluntary  Admissions. — State- 
ments made  by  a  prisoner  not  in  themselves  involving  his  guiU,  are  admissible  in 
evidence  without  preliminary  proof  that  they  were  voluntarily  made,  although  such 
statements,  when  taken  in  connection  with  other  facts,  tend  to  prove  his  guilt.     Id. 

11.  Evidence — Refreshing  Memory — Memoranda. — A  witness,  in  testifying  to  state- 
ments made  by  a  prisoner;  may  refresh  his  memory  from  written  memoranda  made 
by  him  at  the  timo  the  statements  were  made.     Id. 

12.  Swearing  to  Complaint. — The  complaint  charging  a  person  with  the  commission 
of  a  crime,  may  be  sworn  to  before  a  justice  of  the  peace.     Id. 

13.  Information — Name  of  Defendant — Insertion  of.  — An  information  cannot  be 
set  aside  because  the  defendant  is  designated  therein  by  different  names.  Upon  the 
discovery  of  his  true  name,  the  same  may  be  inserted  in  the  information.     Id. 

See  Arrest  and  Bail;  Assault  with  Deadly  Weapon;  Bill  of  Exceptions,  2; 
Burglary;  Contempt,  2;  Evidence,  22,  23;  Forgery,  1;  Kidnapping;  Larceny; 
Murder  and  Manslaughter;  Perjury;  Prostitution. 

CROSS-ACTIONS. 
See  Judgment,  13, 
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CROSS-EXAMINATION. 
See  Murder  and  Manslaughter,  13 

CUSTOM-HOUSE  CERTIFICATE. 
See  CuimESE  Restriction  Act. 

DAM. 
See  Water  Riohts,  3. 

DAMAGES. 

L  DAitAOES— Evidence — Admission? — Pleadings. — EvidcDce  of  the  damages  suffered 
by  plaintiff,  in  an  action  for  personal  injuries,  is  admissible,  notwithstanding  the  de- 
fendant's counsel  states  in  open  court  that  the  allegations  of  the  complaint  in  respect 
to  damages  are  admitted  hy  the  answer,  if  such  statement  were  not  true.  Payne 
V.  Krlj/p.     Cal.  424.  , 

2.  Breach  op  Contract— Value  of  Work — Evidence.— In  an  action  for  breach  of 
contract  in  refusing  to  allow  the  plaintilT  to  do  the  work  contracted  for,  evidence  of 
the  expense  of  doing  such  work  in  a  manner  materially  different  from  the  mode 
provided  by  the  contract,  as  a  test  of  value,  is  immaterial.  Biyycrstqffy,  Briyya. 
CaL  353. 

See  Conspiracy,  1 ;  Patents  and  Patent  Rights,  4-8. 

DEADLY  WEAPON. 
See  Assault  with  Deadly  Weapon. 

DECEASED  PERSONS. 
See  Estates  of  Deceased  Persons;  Executors  and  Admikisttrators. 

DECEIT. 


1.  Deceit — Statute  of  Limitations —#Ro:.nssoRY  Note. — The  maker  of  a  promissory 
note,  who  falsely  and  fraudulently  induces  the  ho.dcr  thereof  to  surrender  its  pos- 
session, for  the  purpose  of  ]ireveuting  an  action  thereon,  is  liable  fcr  such  deceit, 
although  the  statute  of  limitations  has  run  against  the  note  at  the  time  when  such. 
action  is  brought.     CockrUl  v.  IlalL     Cal.  106. 

DECLARATION. 
See  Evidence,  10,  12-16. 

DEDICATION. 

1.  Public  Street— Adverse  Posse^^sion — Dedication. — Title  to  lands  cannot  be  ac- 
quired by  adverse  possession  after  the  same  have  been  dedicated  as  a  public  street. 
City  of  Visalia  v.  Jacob,     Cal.  408. 

DEED. 

1.  Deed — Delivery — Intent. — A  conveyance  does  not  take  effect  as  a  deed  until 

delivery  with  the  intent  that  it  sliall  so  operate.  Such  intent  is  a  question  of  fact, 
to  be  determined  from  the  circumstances  of  the  transaction,  and  cannot  always  be 
determined  as  a  matter  of  law.     Hibberd  H  aL  v.  Smith  et  al.    CaL  446. 

2.  The  Same. — Delivery  of  a  deed  is  not  complete  until  the  grantor  has  so  dealt  with 

the  instrument  delivered  as  to  lose  all  control  over  it.  U'hetherhe  has  so  deal  6 
with  it  depends  upon  the  intent  to  be  deduced  from  all  the  sun'ounding  circum- 
stances.    Jd. 

3.  The  Same — Assent  of  Grantee. — The  assent  of  the  grantee  is  necessary  to  the 

delivery  of  a  deed,  whether  such  delivery  is  actual  or  constructive.    Jd. 

4.  Delivery  to  Third  Per.son— Deed— Consent  of  Grantee — Relation. — The  de- 

livery of  a  deed  to  a  third  person,  not  authorized  by  the  ^antee  to  receive  it,  and 
without  his  knowledge,  cannot  operate  to  defeat  the  rights  of  creditors  of  tlie^ 
B 
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grantor,  attaching  subsequent  to  such  delivery  and  prior  to  the  time  when  the 
grantee  manifested  his  assent,  although  such  deed  was  beneficial  to  the  grantee. 
The  subsequent  assent  of  the  grantee,  under  such  circumstances,  does  not  operate 
by  relation,  to  pass  tho  titlo  as  of  the  time  of  delivery  to  such  third  person.  Id, 
6.  A  Deed  Takes  Effect  only  from  its*  Delivery.  If  delivery  is  wanting,  the 
deed  is  void  ab  initio.     Bank  of  IlniUIshurg  v.  Bailhace  et  al.     Cal.  140. 

6.  Married  Woman's  Deed — Acknowledgment — Delivery. — The  deed  of  a  married 

woman,  until  it  is  acknowledgeil  and  certified  according  to  the  formalities  prescribe  I 
by  sections  1186  and  1191  of  tho  civil  code,  has  no  vahdity,  and  is  not  in  a  condi- 
tion to  be  delivered  and  accepted.     Id. 

7.  Delivery  of  Deed — Handing  D::ed  to  Director  op  Grantee. — Handing  a  dee>l 

to  one  of  the  directors  of  the  grantee,  a  bank,  upon  the  condition  that  the  same  is 
not  to  be  delivered  until  certain  matters  in  dispute  between  the  parties  to  tho  deed 
are  settled,  nor  until  the  depositary  is  instructed  to  make  such  delivery,  is  not 
a  delivcrv  to  the  bank,  nor  can  delivery  be  made  until  such  instructions  are 
given,     id, 

8.  Married  Woman's  Deed — Acknowledgment. — The  deed  of  a  married  woman, 

acknowledged  as  tho  deed  of  nfeme  sole,  conveys  no  title,  and  her  subsequent  proper 
acknowledgment  of  the  same  will  not  operate,  by  relation,  to  pass  title  as  of  the 
dato  of  the  first  acknowledgment.     Dur/ee  ct  cd.  v.  Oarvey.     CaL  356. 

9.  Sheriff's  Deed  under  Void  Judgment — Color  op  Title. — A  sheriff's  deed,  al- 

though given  under  a  void  judgment,  may  give  color  of  titlo  ii  the  purchaser. 
Packard  V.  Johnson.     Cal.  763.     Packard  v.  Moss.     Cal.    769. 

10.  A  Quit-claim  Deed  is  as  Effectual  to  Pass  title  as  a  grant  or  bargain  and  sale. 
Such  a  deed  gives  color  of  title.    Id. 

See  Corporations,  8-11;  Fraud,  3;  Out;  MoRTOAOiBy  1,  2. 

DEFAULT. 
See  Demurrer,  3. 

DEMAND. 
See  Insolvency,  2;  Replevin,  1. 

% 
DEMURRER. 

1.  Misjoinder  of  Causes  op  Actions  and  op  Parties  ark  Waived  unless  objection 

thereto  be  taken  by  demurrer.     Learned  v.  Castle,     Cal.  154. 

2.  Demurrer— J oiNDEB  op  Causes  of  Action. — An  objection  that  two  canses  of  action 

are  improperly  united  in  one  count  cannot  be  raised  by  demurrer.  Bernero  v.  In- 
surance Go's.     CaL  292. 

3.  Overruling  Demurrer — Notice  op — Appeal  —  Default  Judgment. — Failure  of 

the  plaintiff  to  notifv  the  defendant  of  the  overruling  of  his  demurrer  cannot  be 
taken* advantage  of  by  the  latter  on  an  appeal  from  a  judgment  against  him,  entered 
upon  his  default.  Such  error  can  only  be  reviewed  upon  an  appeal  from  an  order 
denying  the  defendant's  motion  to  set  aside  the  default.    Baily  v.  Sloan.    Cal.  29a. 

4.  Judgment  Reversed,  with  Direction  to  Sustain  the  Demurrer.    McFadden  v. 

Mason  et  al,     Cal.  30. 

See  Fraud,  S-5;  Ouardian  and  Ward,  1;  Pleading  and  Practice,  IOl 

DEPOSITION. 
See  New  Trial,  1. 

DERELICT. 
See  Admiralty,  1. 

DETAINER. 
See  Forcible  Entry  and  Detainxb. 

DEVISE. 
See  Wills,  2. 
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DISBURSEMENTS.      . 
See  Costs,  1. 

DISCLAIMER. 
See  Pleading  and  Pbactiob,  10. 

DISMISSAL  OF  ACTION. 

1.  Dismissal  of  AcnoN — Answer  Claiming  Affirmative  Relief. — A  plaintiff  can- 

not, of  his  own  motion,  dismiss,  before  trial,  an  action  in  which  the  answer  of  the 
defendant  claims  affirmatiTe  relief.     Thompson  et  al.  v.  Spray.     CdL  433. 

2.  A  Plaintiff  cannot  Dismiss  his  action  where  the  answer  prays  for  affirmative  re- 

lief.    Bobinson  v.  PlacervUle  and  Sacramento  B.  B.  Co,     CaL  23w 

DISMISSAL  OF  APPEAI* 
See  Appeal,  S-10;  Judgment,  1. 

DISTRICT  ATTORNEYS. 
See  Taxation,  18. 

DIVORCE. 
See  Consideration,  2. 

DOMICILE. 
See  Justices'  Courts,  4 

DRUNKENNESS. 

See  Forgery,  1. 

« 

DUE  BILLS. 
See  Justices'  Courts,  4. 

DUTIES  ON  IMPORTa 

1.  Rules  of  Secretary  of  Treasury  inconsistent  with  Statute  Void.— A   rule 

prescribed  by  the  secretary  of  tbe  treasury  for  the  guidance  of  collectors  of  ports, 
making  a  certificate  of  the  owner  of  tbe  spring  producing  natural  mineral  water 
the  only  evidence  that  the  waters  are  natural  and  not  artificial  mineral  waters,  is 
not  conclusive  upon  the  rights  of  the  importer,  who  sues  to  recover  an  excess  of 
duties  exacted  and  collected  in  obedience  to  such  rule,  on  natural  mineral  waters 
imported  by  him,    Pascal  et  aL  v.  SuUivant  Collector,  etc.  (U.  S.  Cir,  Ct.J    CaL  663. 

2.  Same. — Such  a  rule,  if  conclusive  on  the  rights  of  the  importer,  would,  in  effect, 

change  the  rate  of  duties  prescribed  by  the  act  of  congress,  and,  therefore,  be  in- 
consistent with  the  law  and  void.     Id. 

3.  Revised  Statutes. — Section  251  of  the  revised  statutes  considered.     Id,- 

DYING  DECLARATIONS. 
See  Murder  and  Manslaughter,  11. 

EASEMENTS. 

1.  Easement  to  Flow  Water  on  Land  of  Another. — Where  by  reason  of  the  posi- 
tions of  two  tracts  of  land  one  owes  a  servitude  to  the  other  to  receive  surface  water 
naturally  flowing  therefrom,  the  water  cannot  be  forced  back  by  any  act  of  the 
owner  of  the  servient  tenement.     Wc^  v.  Girard,     CaL  648. 

EJECTMENT. 
See  Adverse  Possession,  2,  3. 
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ELECTION. 
.  See  Wills,  2. 

ELECTION  OF  OFFICERS. 

1.  Election  OF  Senators  from  Odd-numbered  Districts. — Under  section  5,  article 

IV,  of  the  constitntion  of  1879,  senatora  elected  iu  18S2,  from  districts  designated 
by  odd  numbers,  only  hold  their  offices  for  two  years.  Their  successors,  to  be  elected 
at  the  election  of  1884,  only  hold  offices  until  the  election  of  1886,  under  the  act  of 
1883.     McPkerson  v.  BaHlett  H  al.     Cal.  685. 

2.  Contested  Election — Tib  Vote — Costs. — In  a  contested  election  case,  where  the 

vote  as  between  the  contestant  and  respondent  is  a  tie,  the  respondent  is  not  en- 
titled to  his  costs.     Soto  v.   Vanoy.     Cal.  48. 

3.  Judgment  Affirmed  on  authority  of  Sfaude  v.  Election  Commissioners,  10  Pac  C. 

L.  J.,  29.     People  v.  Greenlaw.     Cal.  435. 

EMINENT  DOMAIN. 

1.  An  Action  for  the  Condemnation  of  Land  mt;st  be  Brought  and  tried  in  the 

county  in  which  the  land  is  situated.  CaVfornia  Southern  li.  R.  Co.  v.  Southtm 
Pacific  B.  li.  Co.     Cal.  357. 

2.  Proceedings  for  the  Condemnation  op  Land  should  be  Brought,  and,  it  seems 

])r(>secuted,  in  the  county  in  which  the  land  is  situated.  Cali/omia  Sout/tern  Ji.  B. 
Co.  V.  Souihern  Pacific  11  li.  Co.     Cal.  301,  302. 

3.  Condemnation  ok  Land — Ordinance   for— Pleading. — The  necessity  for  a  con- 

demnation of  property  for  a  municipal  or  public  use  is  sufficiently  shown  by  an  alle- 
gation iu  the  complaint,  which  sets  forth  the  ordinance  of  the  city  council  author- 
izing «uch  condemnation,  and  avers  "that  it  is  now  necessary  to  condemn  said  land 
for  public  use  agreeable  to  the  provisions  of  said  ordinance. "  The  existence  of  such 
ordinance  is  sufficiently  shown  by  an  allegation  that  the  same  was  **  duly  i>assel 
and  adopted,"  and  which  sets  forth  the  ordinance.  Cit]/  of  Los  Angeles  v.  Waldron 
et  al.     Cal.  42. 

4.  Ordinance  Providing  for  a  REMONSTEiANCE  against  a  Proposed  Assessment, 

by  the  owners  of  i»roperty  within  the  limits  to  be  assessed,  and  which  desjrilKrs 
such  limits  as  extending  **  on  both  sides  of  Main  Street  from  Washington  Street  to 
Adams  Street,"  is  sufficiently  definite.     Id. 
6.  Description  in  the  Complaint  of  Lands  sought  to  be  Condemned   held  suf- 
ficient.   Id, 

6.  Condemnation  of  Land — Judoment — Execution. — The  defendant,  in  an  action  fi-r 

the  condemnation  of  land  for  the  use  of  a  railroad,  in  whose  favor  judgment  is 
given  for  the  cost  of  fences  and  cattle-guards  a-ong  the  line  of  plaintiff's  rtviJ,  is 
entitled  to  an  execution  to  enforce  the  payment  of  the  amount  adjudgetl  it,  if  the 
plaintiff,  after  electing  to  build  .«>uch  fences  and  cattle-guards,  fails  to  execute  to 
the  defendant  a  bond  with  sureties  in  double  the  assessed  cost  of  the  sama  A 
bond  which  has.  in  the  aggregate,  but  one  surety  in  double  such  assessed  cost  is  in- 
sufficient.    Ca'ffor.iia  Sottfk'rn  R.  R.  Co.  v.  S mthrrn  Pacinc  R.  R.  Co.     Cat.  41). 

7.  Judc.ment  Affirmed  on  authority  of  Canfnrnia  Southern  R.  R.  Co.  v.  KMpiU,  G1 

Cal.,  90.     California  Souihern  R.  R.  Co.  v.  Colton.  Land  and  Wat^r  Co.     CuL  377. 

•  See  Appeal,  6;  Certiorari,  3. 

ENTRY. 
See  Forcible  Entry  and  Detainer. 

EQUITY. 

See  Cancellation;  Infants,  3;  Injunction;  ^Tandamus,  3,  4;  Mist^ike;  Specific 

Performance;  United  States  Courts,  1. 

ESTATES  OF  DECEASED  PERSONS. 

1.  Revocation  of  Probate — Appointsient  of  Special  AoijnNisTRATOR — Appeal. — An 
appeal  by  an  executor  from  an  order  or  juilgraent  annulling  and  revoking  the  pro- 
bate of  a  will,  does  not  divest  the  court  of  jurisdiction  to  appfnnt  a  8j)ecial  adminis- 
trator.    Such  ax)i>ointment  is  not  a  proceeding  upon  the  orcler  of  revocation,  or  upon 
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matters  embraced  therein,  but  an  independent  order,  which  ia  itself  appealable. 
Estate  of  Crozier.     Cat.  157. 

2.  Estate  op  Deceased — Settlement  op  Accounts — Distribution. — When  an  execu- 

trix dic3  without  having  rendered  to  the  probate  court  any  account,  report  or  exhib- 
it of  the  estate,  or  of  its  management  by  her,  a  court  of  equity  alone  has  power  to 
adjust  her  accounts  with  the  C3tato  of  which  she  was  executrix;  and  when  the  ex- 
ecutrix is  also  an  heir,  a  settlement  of  her  accounts  is  a  prerequisite  to  a  distribu- 
tion of  the  estate.     Estate  of  Curtiss,  deceased.     Cal,  682. 

3.  Order  Settling  the  Account  op  an  Executor  Reversed  for  erroneous  findings. 

EsUite  of  hreeley.     Cat,  25. 

4.  Judgment  against  Executor — Payment  in  Dub  Course  of  Administration — 

Presentation  op  Claim. — Where  an  executrix  becomes  a  party  to  an  action,  and 
prosecutes  a  motion  for  a  new  trial,  the  notice  for  which  had  been  given  by  her  test- 
ator before  his  death,  with  the  result  of  securing  a  modification  of  the  judgment, 
tlic  judgment  as  modified  must  be  imyable  in  due  course  of  administration,  and  need 
not  be  presented  as  a  claim  against  the  estate.  Estate  of  Brennan^  deceased.  CaL 
631. 

6.  Non-resident  Alien  Heirs — Inheritance  by. — Section  17,  article  I,  of  the  con- 
stitution does  not  inhibit  the  legislature  from  extending  the  right  of  succession  or 
inheritance  to  non-resident  alien  heirs.     Estate  of  Billings.     Cal.  774. 

6.  The  Same — ^Non-resident  Brothers  and  Sisters. — The  non-resident  alien  broth- 
ers and  sisters  of  an  intestate,  who  dies  leaving  no  wife,  no  descendants  and  no 
father  or  mother,  are  entitled  to  share  in  the  estate  of  such  intestate  equally  with 
the  resident  alien  brothers  or  sisters.     Jd. 

See  Appeal,  5;  Cancellation,  1;  Costs,  2;  Executors  and  ADanNiSTRATORS; 

Guardian  and  Ward,  4;  Mortgages,  8,  16. 

ESTOPPEL. 

1.  Purchase  op  Real  Estate — ^Trust — Corporation— Estoppel  — One  who  purchases 
real  estate  in  his  own  name,  although  representing  himself  to  the  vendor  as  acting 
in  behalf  of  a  corporation,  is  not  estopped  from  disputing  the  right  of  the  corpora- 
tion to  hold  him  as  a  trustee  of  the  property  bought,  if  such  purchase  were  made 
without  the  authorization  of  the  corporation.    Keili/  v.  Buble.    Or.  737. 

See  Corporations,  9. 

EVIDENCE. 

1.  Meaning  op  Expression  Used  in  Conversation — Opinion  op  Witness — ^Expert 

Testimony. — A  witness  cannot  give  his  opinion  as  to  the  meaning  of  an  expression 
used  by  another  in  a  conversation  with  himself,  when  the  expression  is  not  a  matter 
for  expert  testimony.  Such  meaning  is  for  the  jury  to  determine,  from  the  relation 
of  the  parties,  the  language  employed,  and  all  the  surrounding  circumstances.  Peo- 
pie  V.  Moan.     Cal.  632. 

2.  lM3iATERiAL  Error — QUESTION  TO  WITNESS. — The  refusal  of  the  court  to  allow  a 

question,  when  such  ruling  could  not,  on  any  reasonable  hypothesis,  have  resulted 
in  injury  to  the  defeated  party,  is  not  ground  of  reversal.     Id, 

3.  Defendant's  Reputation  for  Peace  and    Queet,  Evidence  op. — The  refusal    of 

the  court  to  allow  a  witness  to  answer  a  (][uest:on  as  to  the  defendant's  general  rep- 
utation for  peace  and  quiet,  in  a  prosecution  for  a  homicide,  is  not  error,  if  the  wit- 
ness has  never  heard  such  reputation  discussed,  or  if  such  good  reputation  has  al- 
ready been  established  by  a  great  number  of  other  witnesses,  and  no  evidence  to 
the  contrary  is  offered  by  the  prosecution.     Jd. 

4.  Recalling  Witness  —  Dlscretion  op  Court. — Upon  a  review  of  all  the  circum- 

stances*. Held,  that  the  court's  refusal  to  permit  the  defendant  to  recall  a  witness 
who  had  already  been  on  the  stand  twice  was  not  an  abuse  of  discretion.    Id. 
6.  An  Objection  to  a  Hypothetical  Question,  not  made  in  the  lower  court,  cannot 
be  raised  on  appeal.     Id. 

6.  Error  in  the  Admission  op  Evidence  will   not  Warrant  a  Reversal  when 

the  party  complaining  was  not  prejudiced  tliereby.    Leitcnsdovfcr  v.  Kbitj.  Col.  135. 

7.  Conflict  op  Evidence — Review  of  on  Appeal. — Where  there  is  material  evidence 

tending  to  prove  the  jiri^oner's  guilt  before  tho  jury,  and  the  trial  court  refuses  to  set 
aside  their  verdict,  the  appellate  court  will  not  reverse  tlicir  action.  It  will  exam- 
ine the  records  to  see  whether  there  is  evidence  upon  which  a  verdict  of  guilt  might 
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reasonably  be  founded,  and  being  satisfied  on  that  point,  will  refuse  to  interfere, 
whatever  may  be  its  own  opinion  of  the  weight  or  preponderance  of  the  evidence. 
Co?  nish  V.  Itrritory.     Wy.  89. 

8.  Where  there  is  a  Substantial  Conplict  in  the  Evidbnck,  a  verdict  will  not 

be  disturbed,  except  for  error  in  law  occurring  upon  the  trial  CorHns  v.  Prichard 
et  oL     JV:  M.  82. 

9.  Kejection  of  Immaterial  Evidence  is  not  Error.    Id, 

10.  Evidence  op  Lost  Writino  —  Hearsay  —  Declarations. — A  witness  who  can 
neither  read  nor  write  cannot  testify  as  to  the  contents  of  a  lost  instrument  in  writ- 
ing. Evidence  of  declarations  made  to  him  by  another  as  to  such  contents  is  hear> 
say.     jRussell  v.  Brosseau,     Cal.  781. 

11.  Judgment  Reversed  on  Authority  of  People  v.  Heinhart,  39  CaL,  449,  and 
People  v.  McDonald,  Id.,  697.     People  v.  Buckner.     CaL  482. 

12.  Declarations  of  an  Agent  are  Admlssible  in  Evidence  against  his  principaL 
Whether  the  person  making  the  declaration  is  an  agent  is  a  question  for  the  jury. 
BifjgeraUiffv.  Briggs.     CaL  353. 

13.  Age  of  Witness— Declarations  of  Members  of  Family. — A  witness  may  testify 
as  to  her  age  at  a  given  time,  although  the  knowledge  of  such  fact  was  derived  from 
statements  made  to  her  by  members  of  her  family.      Morrill  v.  Morgan,     CaL  6S3. 

14.  Declarations  of  a  Vendor,  after  he  has  Parted  with  his  Interest  and  in 
respect  thereto,  are  not  evidence  against  his  grantee.  Packard  v,  Johnson,  CaL  763. 
Packard  v.  Mo^is.     CaL  769. 

15.  Declarations  of  a  Vendor  after  he  has  Parted  with  his  Interest  and  pos- 
session, in  the  absence  of  fraud  or  collusion,  are  inadmissible  to  impeach  the  title  of 
his  vendee.     Krewson  v.  Purdom,     Or.  85. 

16.  A  Party  cannot  Testify  as  to  a  Conversation  had  between  Himself  and  a 
Witness,  in  regard  to  what  he  expected  such  witness  would  testify.  WddeJtind  v. 
Tuolumne  County  Water  Co.     CaL  376. 

17.  Evidence  op  a  Witness  for  the  Prosecution,  although  neitheb  Strong  nor 
Satisfactory,  should  not  be  stricken  out  where  there  is  other  evidence  to  support 
it.     ComUshw  Territory.      IFy.  89. 

18.  Evidence  of  the  Existence  and  Contents  of  a  Letter  Written  by  the  De- 
fendant may  be  proved  by  a  witness  who  knew  the  defendant's  handwriting,  and 
had  read  tlie  letter,  when  said  letter  ha<l  never  been  under  the  control  of  the  wit- 
ness, nor  of  the  prosecution,  nor  within  the  jurisdiction  of  the  court,  although  the 
prosecution  had  never  made  any  effort  to  procure  it.     Id, 

19.  Circumstantial  Evidence— Instructions. — Where  a  defendant's  guilt  is  sought 
to  be  established  by  circumstantial  evidence,  an  instruction  that  the  proof  of  such 
^ilt  ",must  be  established  beyond  the  possibility  of  a  doubt,"  is  equivalent  to  an 
instruction  that  the  evidence  ^*mu3t  be  absolutely  incompatible  with  the  innocence 
of  the  accused."    Id. 

20.  A  Letter-press  Copy  of  a  Notice  is  Presubiptively  a  true  copy  thereof.     Chung 

Yow  V.  Hop  Chong.     Or.  325. 

21.  The  Contents  of  a  Lost  Original  Public  Document  can  only  be  Proved  by 
a  copy  or  by  parol  evidence.  It  cannot  be  proved  by  a  writing  purporting  to  be  a 
copy  of  a  certified  copy  of  such  lost  instrument.     Dyer  v.  Hudson^     CaL  206. 

22.  Evidence  of  an  Accomplice  is  Sufficient  to  Sustain  a  Conviction  i*i  murder 
when  the  same  is  corroborated  by  evidence  of  an  admission  made  by  the  defendant 
connecting  himself  with  the  killing  of  the  deceased.  People  v-.  Zimmerman.  CaL  59. 

23.  The  Same — A  Witness  having  Testified  to  such  Admission  could  not  remem- 
ber the  date  on  which  it  was  made.  IlehL  that  the  testimony  of  a  constable  to 
whom  he  had  told  what  the  defendant  had  said  was  admissible,  not  for  the  purpose 
of  having  the  conversation  rex)eated,  but  for  the  purpose  of  fixing  the  date.     /(/. 

See  Appeal,  11;  Claim  and  Delivery,  2;  Criminal  Law  and  Practice,  4-6;  Criminal 
Law  AND  Practice,  9-11;  Damages,  1,  2;  Findings,  3,  4,  8;  Forgery,  1;  Grow- 
ing Crops,  2;  Guardian  and  Ward,  2;  Instructions;  Insurance,  1;  Inter- 
preter, 1;  Judgment,  7,  15;  Landlord  and  Tenant,  3, 4;  Larceny,  1;  Mistake, 
3;  Mortgage,  1,  2;  Murder  and  Manslaughter,  11-13;  Negotiable  Instru- 
ments, 6;  New  Trial,  6-10;  Tax^vtion,  7;  Variance,  1. 

EXECUTION. 

1.  Stallion— Exemption  from  ExEfTTioN. — A  stallion,  used  for  the  purx>oses  of  hus- 
bandry by  a  judgment  debtor,  whoac  farm  is  his  main  reliance  for  support,  may  be 
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exempt  from  execution,  althougli  the  principal  use  of  such  stallion  is  for  ihe  breeding 
of  mares.     McCue  v.  Tunstead.     Cat  576.  , 

See  Bill  of  Excefhons,  1;  Bona  Fide  Pukchaser,  1;  Ejonent  Domain,  I;  Judg- 
ment, 13,  14;  PuBLio  Lands,  8;  Quieting  Title,  2;  Sherifes'  Sales. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Executor  cannot  Purchase  for  the  Estate  at  execution  sale  of  realty  sold  to 

satisfy  judgment  in  favor  of  the  estate.    Sedgwick,  execulriXt  v.  Sedgwick,    CaL  654. 

2.  Same— Such  Sale  being  Void,  it  cannot  be  the  basis  of  an  action  for  damages 

against  the  estate  by  reason  of  such  sale.     Id. 

3.  Executor's  Commissions— Part  Payment  of  Legacy. — It  is  not  error  for  the  court 

in  which  the  administration  of  a  d%cedent*s  estate  is  (lending,  to  allow  to  a  legatee  a 
portion  of  his  legacy,  under  section  1661  of  the  code  of  civil  procedure,  when  the 
actual  money  in  the  hands  of  the  executors  is  no  more  than  the  amount  which  may 
be  allowed  them  as  commissions  under  section  161S,  provided  the  remaining  assets 
of  the  estate,  such  as  the  realty,  are  sufficient  to  satisfy  such  commissions  and.  all 
the  claims  and  all  the 'devisees  and  legatees.     Estate  of  I)unnc,  deceased.     Col.  314. 

4.  Administrator — Gratuitous  Services — Commissions. — An  executor  or  administra- 

tor may  renounce  his  claim  to  compensation  for  performance  of  the  duties  of  his 
trust,  and  a  promise  made  by  him  before  his  appointment,  to  one  who  had  a  prior 
right  to  administrate,  which  was  relinquished  in  his  favor,  that  he  would  not  charge 
for  his  services,  will  be  regarded  as  a  renunciation  of  his  claim.  Estate  of  Davis. 
Cal.  61. 

5.  For  Voluntary  Services,  however  great  the  benefit  conferred,  no  recovery  can  be 

iiad.    Id. 

See  Appeal,  5;  Estates  of  Deceased  Persons;  Guardian  and  Ward;  4. 

« 

EXEMPTION  FROM  EXECUTION. 
See  Execution,  1. 

EXPERXa 
See  Attorneys,  3;  Evidence,  1. 

EXTRADITION  (INTER-STATE)  (Editorial),  166,  317. 

Constitutional  and  statutory  provisions,  265. 

Executive  discretion  in  causing  arrest  and  delivery,  270. 

Jurisdiction  of  courts  to  inquire  into  causes  of  detention,  271< 

In  general,  271. 

May  be  exercised  by  federal  or  state  courts,  272. 

GuUt  or  innocence  of  fugitive,  inquiry  into,  317. 

What  offenses  are  embraced  with  constitution,  318. 

Who  are  fugitives  from  justice,  318. 

Extradition  papers,  319. 

Papers  requisite,  and  their  authentication,  319. 

Sufficiency  of  indictments,  320. 

Sufficiency  of  affidavits,  320. 

Sufficiency  of  warrants,  321. 

Arrest  before  demand  made,  322. 

Charge  existing  against  fugitive  in  State  where  found,  '323. 

Fugitive,  whewer  liable  for  other  offenses  when  extradited,  323. 

FENCES. 
See  Adverse  Possession,  1. 

FINDINGS. 

1.  Fnn>iNGS— New  Trial — Appeal— Statement  must  Contain  Findings. — The  suf- 
ficiency of  the  findings  of  the  trial  court  will  not  be  reviewed  on  an  appeal  from  an 
order  denying  a  new  trial,  unless  the  same  are  embodied  in  the  statement,  notwith- 
standing sucn  statement  contains  a  recital  that  the  findings  are  referred  to  and 
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made  a  part  thereof,  and  the  transcript  shows  that  they  were  referred  to  by  the 
lower  couvt  on  the  hearing  of  the  motion.     Boyd  v.  Anderson.    Nev.  699. 

2.  Verdict  in  Equity  Case— Findings — Instructions. — Both  before  and  since  the 

adoption *of  the  code,  the  verdict  of  a  jury,  with  respect  to  controverted  facta  arising 
in  an  equity  case,  is  not  conclusive  upon  the  questions  submitted,  but  merely  advis- 
ory to  the  court.  The  court  may  set  aside  the  verdict  and  order  a  new  trial,  or  may 
qualify  or  alter  any  of  its  special  findings,  or  disregard  it  in  whole  or  in  part,  and 
lind  the  facts  for  himself,  or  it  may  approve  them  in  whole  or  in  part,  and  if  ap- 
proved, they  become,  T)y  adoption,  the  hndin/rg  of  the  court.  If  the  last  method  is 
followed,  and  the  finding  are  supported  by  the  evidence,  the  judgment  will  not  be 
reversed  for  ejToneous  mstinictions  to  the  jury.  Sweetzer  el  aU,  executors^  tic  v. 
Dobbins,     CaL  616. 

3.  Findings — Conflict  of  Evidence, — A  finding  of  a  jury  upon  a  dispute!  question 

of  fact,  in  connection  with  which  there  is  a  material  conflict  in  the  testimony,  will 
not  bo  reversed,  unless  such  fmding  is  so  unreasonable  as  to  create  a  strong  pre- 
sumption that  the  jury  were  misled,  or  were  controlled  by  improper  motives,  or  in- 
fluenced by  passion  or  prejudice.     Leitensdor/er  v.  King,     Col.  135. 

4.  FiNDiNiis  will  be  held  iSuri'ORTED  BY  THE  EVIDENCE  when  the  evidence  is  con- 

flicting.    Smeetzr.r  v,  Dob'>ins.     Cat.  616. 
'6.  Findings,  Sufficiencv  of. — A  finding  that  a  party  "  was  informed  and  understood" 
that  he  would  have  to  i)ay  a  certain  note,  is  not  an  equivalent  to  a  finding  that  he 
agreed  to  pay  the  same.     Porter  v.  Mullcr.     CaL  619. 

6.  Judgment    IIevkbsed    for    Indepiniteness    and    Inconsistency   nr    Fi^idings. 

Soutlunaijd  v.  Berry  et  al.     CaL  29. 

7.  Findings  Held  to  Support  the  Judgment.      Capital  Savings  Bank  v.  CronJxU, 

CaL  479. 

8.  Findings  Held  Sustained  by  the  Evidence.     Manor  v.  Davis.     CaL  364 

Seie  Forcible  Entry  and  Detainer,  2;  Nuisance,  1;  SupREifE  Court,  L 

FINES  AND  FORFEITURES. 
See  Justices'  Court,  1. 

FIRE  INSURANCE. 
See  Insurance,  2. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Forcible  Entry  and  Detainer — Pleading — Notice  to  Quit. — A  complaint  in  an 

action  of  forcible  entry  and  detainer  which  conforms  to  the  requirements  of  chapter 
3,  section  23  of  the  act  of  1872,  is  suificient.  Such  complaint  need  not  allege  serv- 
ice of  notice  to  quit  on  the  tenant.     Chung  Yow  v.  IIoj}  Cliong  ct  al.     Or.  325. 

2.  Evidence  Held  not  to  Show  a  Forcible  Entry  on  the  part  of  the  defendant,  or 

that  the  land  in  question  was  in  the  possession  of  the  plaintiiiL  Alemany,  Arch- 
bii^ujp,  etc,  V.  Ortega,     CaL  51. 

FORECLOSURE. 
See  Mortgage,  4-6,  8-11. 

FORFEITURE. 
See  Mii7£S  and  Mining,  3;  Vendor  and  Vendee,  1,  2. 

FORGERY. 

1.  Forgery — Intent — Insanity,  from  Drunkenness. — ^In  a  prosecution  for  forgery  of 
a  promissory  note,  where  the  intent  with  which  the  act  was  done  is  an  clement  of 
the  offense,  evidence  is  admissible  showinpj  that  the  defendant  was  afllictcd  with 
dipsomania;  that,  from  protracted  hal)it3  of  intcmperauce,  his  mind  had  been  im- 
paired; that  when  he  was  under  the  iulhicnco  of  liquor  he  was  insane,  did  not  know 
what  lie  was  doing,  could  not  distinguish  ri.:ht  from  wrong;  and  that  he  was  in 
such  state  when  he  committed  the  act  of  which  he  was  accused.  People  v.  BlaLt. 
CaL  33. 
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FRAUD. 

1.  Note  obtained  by  Fbaxtd — Assignment. — The  note  which  it  is  the  object  of  thia 

suit  to  have  delivered  up  and  canceled,  held  to  have  been  obtained  through  fraud, 
of  which  the  defendant  had  notice  before  it-  was  assigned  to  him.  McDaniel  et  al., 
admWj  etc,  v.  Marchbanka,     Or.  339. 

2.  TVijETHER  A  Conveyance  was  intended  to  Hinder,  Delay  or  Defraud  the 

Grantor's  Creditors,  ia  a  question  of  fact,  and  not  of  law.  Head  v.  Rahm, 
CaL  150. 

3.  Fraud,  Allegations  of — Pleadings— Cancellation  of  Deed. — In  an  action  to 

annul  a  deed  on  the  ground  of  fraud,  where  the  fraud  consists  in  making  such  deed 
run  in  the  name  of  a  married  woman  as  grantee,  instead  of  to  her  husband,  an  alle- 
gation that,  subsequent  to  the  execution  of  the  deed,  the  plaintiff  has  discovered 
that  the  deed,  ''  as  it  appears  upon  the  record,"  runs  iix  the  name  of  the  wife  as  the 
grantee,  is  no  allegation  tliat  such  deed  was  obtained  by  fraud;  and  an  al  lection 
that  **  the  plaintin  does  not  know  whether  the  husband  obtained  said  deeil  in  his 
wife's  name  by  misreading  the  same  to  plaintiff,  or  by  obliterating  the  name  and 
putting  in  hers,"  is  not  an  allegation  that  it  was  done  in  either  way,  or  that  there 
was  any  fraud  on  the  part  of  either  the  husband  or  wife.  Hasmussen  et  aL  v.  il/c- 
Kn'KjIU  et  al     Utah,  670. 

4.  The  Same. — Fraud  is  a  conclusion  of  law  derived  from  facts,  and  is  not  to  be  pre- 

sumed; it  can  be  found  only  when  the  facts  make  it  apparent.  The  facts  constitut- 
ing the  fraud  must  be  pleaded;  a  general  allegation  of  fraud  is  not  sufficient  on  de- 
murrer.    Id. 

5.  Bill  to  Set  aside  Decree— Parties— Demurrer. — A  bill  in  equity  to  set  aside  a 

decree  for  the  partition  of  land,  on  the  ground  that  the  same  was  obtained  by  fraud, 
should  join  as  defendants  all  the  parties  to  the  original  bill  on  wliich  such  decree 
was  rendered,  and  all  persons  claiming  through  or  under  any  or  cither  of  them. 
Such  bill  is  not  demurrable,  for  the  reason  that  another  suit  is  pending  between  the 
plaintiffs  and  some  of  the  defendants,  relating  to  the  same  subject,  unless  the  suit 
already  pending  will  afford  the  plaintiffs  the  same  relief  as  they  would  have  been 
entitled  to  unoer  the  bill  demurred  to.  Bent  et  aZ.  v.  Maxwell  Land  Grant  and 
Hallway  Co.  et  al,    N.  M.  8. 

6.  The  Sasie — Consent  Decree,  Impeachment  of. — An  original  bill  in  equity  lies  to 

set  aside  and  annul  a  decree  purporting  to  have  been  made  and  entered  by  consent, 
if  such  consent  was  obtained  by  fraud,  imposition  or  false  representations.      Id, 

Se«  Accounting,  1;  Arrest  and  Bail,  1,  3,  4;  Assignment  for  Benefit  of  Cred- 
itors, 1;  Bona  Fide  Purchaser,  2;  Cancellation,  1;  Consideration,  2;  Cor- 
porations, 4;  Deceit;  Evidence,  15;  Infants,  2;  Injunction,  3;  Insolvency,  2; 
Judgment,  3;  Mexican  Grant,  2;  Mortgage,  12,  13;  Principal  and  Agent,  1. 

FRUIT-TnEEa 
See  Injunction,  6;  Taxation,  1. 

GIFT. 

1.  A  Gift  cannot  be  Consummated  without  Delivery,  and,  consequently,  the  sub- 

ject thereof  must  be  in  esse.    Head  v.  Hahin,     CaL  150. 

2.  Conveyance — Gift  from  Husband  to  Wife. — A  conveyance  made  to  a  wife,  in 

consideration  of  a  debt  duo  to  the  community  from  tho  grantor,  with  the  consent 
of  tho  husband,  and  with  tho  intent  that  tho  property  conveyed  should  become  the 
wii'e'a  separate  property,  will  operate  as  a  gift  to  her.     Id, 

See  Public  Lands,  7. 

GRANTOR  AND  GRANTEE. 
See  Deed. 

GROWING  CROPS. 

1.  Mortgage— Growing  Crops — Rents,  Issues  and  Profits. — A  mortage  of  land, 
with  tho  rents,  issues  and  i)rofits  thereof,  attaches  as  a  lien  to  the  crop  growing  on 
such  land  at  the  time  of  foreclosure.  The  pi  oecods  of  tho  sale  of  sucli  crop  should 
bo  applied  to  tho  payment  of  the  mortgage  debt  Montgomery  v.  Merrill  et  al. 
Col,  375. 
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2.  The  Value  op  a  Crop  of  GnowiKo  Oraut  may  be  Ascertained  by  Feference  to 
its  value  at  maturity,  less  certain  expenses.    Harrison  v.  S.  V.  H.  O.  Co,     CaL  349. 

See  Homestead,  7;  Taxation,  1. 

GUARD  OP  JAIL. 
See  Jail  Guard. 

GUARDIAN  AD  LITEM. 
See  Infants,  1,  2. 

GUARDIAN"  AND  WARD. 

1.  Appointsient  of  Guardian — Allegation  of — Demurrer. — The    sufficiency  of  an 

allegation  as  to  the  appointment  of  the  plaintiff's  guardian,  in  an  action  by  a  minor, 
is  not  raised  by  a  demurrer  to  the  complaint  on  the  ground  that  "  the  plaintiff  has 
no  legally  appointed  guardian."    MoitcU  v.  Moryan.     Cat.  683. 

2.  Appointment  of  Guardian — Evidence  of. — The  testimony  of  a  witness  as  to  who 

was  her  ^lardian  is  sufficient  proof  of  such  fact,  in  the  absence  of  any  objection  to 
such  testimony.     Id. 

3.  Power  of  (Juardian  to  Borrow  Money  and  Mortgage  Ward's  Estate. — Sub- 

division 6,  section  869  of  the  general  laws  of  Oregon  (1874,  page  283),  providing 
that  the  county  court,  as  a  court  of  probate,  has  power  '*to  order  the  renting,  sale 
or  other  disposal  of  the  real  and  personal  property  of  minors,"  confers  no  authority 
on  a  guardian  to  mortgage  such  property.  A  i)romis8ory  note,  given  for  money 
borrowed  ))y  a  guardian  to  improve  the  ward's  estate,  and  a  mortgage  thereon  secur- 
ing the  same,  are  both  void.    Frutch  v.  BunnelL     Or,  707. 

4.  Accounting  against  Administrator — Presentation  of  Claim. — ^An  action  for  an 

accounting  a;2[ainst  the  administrator  of  his  guardian  cannot  be  maintained  by  a 
ward,  unless  he  presents  the  claim  on  which  such  action  is  founded  to  the  adminis- 
trator for  allowance.     GiUespie  v.  Win7if  ad?)unistrator,  etc     CcU.  371. 

See  Seduction,  2. 
HABEAS  CORPUa 

See  MUBDXR  and  MANSIAUaETSB.  & 

HEARSAY. 
See  Evidence,  10. 

HOMESTEAD. 

1.  Home-ttead  Declaration— Value  of  Premises. — A  statement  in  a  declaration  cf 

homestead,  with  respect  to  the  value  of  the  premises,  that  "the  cash  value  of  tLe 
said  above-described  premises  is  three  thousand  dollars,"  is  &  sufficient  compliance 
with  the  provisions  of  section  1263  of  the  civil  code  requiring  the  declaration  to 
contain  an  estimate  of  the  actual  cash  value  of  the  homestead.  Head  v.  ItaJimct  cL 
CaL  150. 

2.  Homestead— Abandonment — Insolvency   Proceedings.— A  homestead,   created 

under  the  act  of  1852,  cannot  bo  subjected  to  a  forced  sale  in  insolvency  proc<M?d- 
ings.  It  is  the  duty  of  the  judge  of  the  insolvency  court  to  set  such  premises  aside 
to  the  debtor,  and  his  neglect  or  refusal  so  to  do,  is  not  a  conclusive  adjuilicati<^a 
that  such  i-rcmiscs  are  not  a  homestead,  nor  is  it  equivalent  to  an  abandonment 
Dascnj  (tal.  v.  Harris ^  assigneCy  etc,     CaL  203. 

3.  A  Homi:stp:ad  having  been  Regularly  Cre^vted  cannot  be  Abandoned  except 

in  the  manner  designated  by  statute.    Porter  and  Wife  v.  Chapman  et  aL    Cal  204. 

4.  Ho^iestead — Abandonment— Intention. — A  homestead  is  not  abandoned  by  the  re- 

moval of  the  husband  therefrom,  an  I  residing  elsewhere  with  his  family,  cither  in 
the  state  or  out  of  it,  when  their  intention  was  not  to  relinquish  or  abxuidon  it,  but 
to  rctuni  and  make  it  their  home.     Id. 

5.  The  Same— A  MoiiTa.\GE  of  a  Homestead  by  a  Husband  and  Wife,  and  a  re- 

conveyance by  the  mortgagee  to  the  husband,  is  not  an  abandonment  of  the  home- 
Btead.    Id, 
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6,  Wheat  Growing  upon  a  Homestead  is  a  Part  thereof,  and  does  not  pass  to  an 
assignee  in  insolvency  of  the  husband.  Dascey  et  oL  v.  Harris,  assignee,  etc-  CaL 
202. 

See  Mistake,  1. 

HOMICIDE. 
See  Mctbdeb  and  Manslattohter. 

HUSBAND  AND  WIFE. 

1.  Husband  and  Wipe—Separate  and  CoMMaNiTY  Propertt.— Eeal  estate  bought 

by  a  husband  after  marriage,  with  money  resulting  from  the  ordinary  use  by  him  of 
the  property  which  he  owned  at  the  time  of  his  marriage,  is  not  community  property. 
Eiitate  of  HigginSt  deceased,     CaL  358. 

2.  Goods  Sold  for  Family  Use — Account — ^Wife's  Liability — Causes  of  AcnoN. — 

After  the  passage  of  the  act  of  October  21,  1878,  the  wife  is  liable  in  an  action 
jointly  with  her  husband  for  ^oods  sold  for  family  use  and  so  used,  although  the 
same  were  sold  to  the  husband  on  his  individual  credit.  An  account  for  goods  so 
sold  partly  prior  and  partly  subsequent  to  the  passage  of  such  act  contains  two 
causes  of  action,  one  against  the  husband  for  the  prior  sales,  and  the  other  against 
the  husband  and  wife  for  the  subsequent  sales.     Watkins  v.  Ma^on.     Or,  567. 

See  Gift,  2;  Homestead,  5;  Married  Women. 

IMMIGRATION  COMMISSIONER. 

1.  Commissioner  of  Immigration — Salary  of — State  Controller. — ^Under  the  act 
of  March  15,  1883,  the  state  controller  is  not  authorized  to  pay  the  salary  and  office 
expenses  of  the  conmiissioner  of  immigration  out  of  any  money  in  the  treasury,  be* 
ing  the  excess  of  moneys  collected  beyond  salary  and  office  expenses  prior  to  the 
passage  of  such  act.  After  such  act  went  into  effect,  the  salary  and  omco  expenses 
of  such  commissioner  should  be  paid  only  out  of  the  fund  made  up  from  fees  col- 
lected,  fines,  etc.,  which  were  required  by  its  terms  to  be  paid  into  the  treasury, 
without  any  deduction  for  salary  and  office  expenses.  Forrester,  ComviissioJier  qf 
Immigration,  v.  Dunn,  State  Controller,    Cat.  676. 

IMPLIED  CONTRACTS. 
See  Contracts. 

IMPORT  DUTIES. 
See  Duties  on  Imports. 

IMPRISONMENT  FOR  DEBT. 
See  Arrest  and  Bail,  1-4. 

INDICTMENT. 
See  Assault  wrrn  Deadly  Weapon,  1,  S. 

INDIGENT  SICK. 
See  County  Physician,  1. 

INFANTS. 

1.  Suit  by  Infants — Appointment  of  Prochein  Ami. — A  bill  in  equity  brought  on 

behalf  of  certain  infants,  by  their  next  friend,  need  not  show  that  an  order  appoint- 
ing anck  procliein  ami  had  been  entered  of  record,  before  the  bill  was  filed.  Dent 
V.  Maxwell  Land^  etc.  Co,    N,  M.  8. 

2.  Decree  in  Favor  of  Infants — Impeachment  of. — A  decree,  entered  apparently  in 

favor  of  certain  infant  complainants,  upon  the  consent  of  their  guardian  ad  litem, 
mav  subsequently  bo  set  aside,  upon  the  application  of  such  infajits,  if  such  guai'd- 
ian  8  consent  was  obtained  by  fraud.    Id, 
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3.  LvFAXTs'  Legal  Estate  in  Land— Power  op  Equity  Over. — In  the  absence  of 
statutory  authorization,  a  court  of  equity  has  no  inherent  jurisdiction  to  divest  in- 
fants of  their  legal  estates  in  land.     Id, 

See  Guabdian  and  Ward. 

INFRINGEMENT. 
See  Patents  and  Patent  Rights. 

INJUNCTION. 

1.  Injunction  Against  Corporation — Against  Whom  Binding. — An  injunction  re- 

straining any  acts  of  a  corporation,  and  addressed  to  it  and  its  agents,  binds  net 
only  tlie  intangible  artificial  beinff,  but  also  ail  the  individuals  who  act  for  the  cor- 
poration in  the  transaction  of  its  ousiness,  to  whoso  knowledge  the  decree  comes. 
Morton  v.  Superior  Court  qf  Tulare  County.     CaL  488. 

2.  Injunction — Trespass — Costs — Judgment. — In  an  action  to  restrain  continual  tres- 

passing upon  laud,  the  plainti^is  not  entitled  to  costs  when  the  court  fiuda  a^ain^t 
nim  on  the  fact  constituting  the  alleged  trespass,  nor  to  a  judgment  restraining  the 
defendant  from  asserting  a  claim  to  any  portion  of  the  prox>erty  described  in  the 
complaint,  when  it  is  nowhere  alleged  that  the  defendant  asserts  any  such  claim. 
Lawrence  et  al.  v.  GetcheU.     CaL  619. 

3.  Enjoining  Sheriff's  Sale — Disputed  Title — Prior  Legal  Action. — In  the  ab- 

sence of  statutory  enactment,  a  sheriff's  sale  of  real  property,  under  an  execution 
.  issued  on  a  judgment  against  the  plaintilf 's  grantor,  will  not  be  enjoined  at  the  in- 
stance of  an  alleged  prior  purchaser,  when  the  olaintiif' s  title  to  the  property  is 
bona  fidt  disputed,  and  bias  never  been  settled  in  a  court  of  law,  unless  the  com- 
plaint shows  some  ground  of  equity  jurisdiction,  such  as  fraud.  CooLidgt  v.  For- 
vxird.  Or.  702. 
4  Restraining  Execution  Sale  —  Allegation  of  Complaint. — A  complaint  in  an 
action  to  restrain  the  sale  of  the  plaintiff's  real  property,  under  an  execution  issued 
upon  a  judgment  against  her,  must  aver  that  the  jnaintiff  was  neither  served  nor 
appeared  in  the  action  in  which  such  judgment  was  entered.  An  allegation  that  ^hc 
had  no  knowledge  of  such  judgment  until  after  it  was  rendered  is  not  sudjcieut. 
Farrlntjton  v.  Brown  et  al.     CaL  103. 

5.  Injunction  does  not  lib  to  Prevent  the  Enforcement  of  a  Decree  of  Fore- 

closure entered  in  another  action,  in  violation  of  a  stipulation  therein.  The  plaint- 
iir's  remedy  is  in  such  action.     BiicU  v.  San  Francisco  Savings  Union.     CaL  «!!. 

6.  Waste — Destruction  of  Fruit-trees — Injunction. — The  entry  upon  land,  aud 

digging  up  and  removing  fruit-trees  growing  thereon,  is  an  injury  to  the  inheritance 
in  the  nature  of  waste,  which  courts  of  equity  will  enjoin.  Siiva  v.  Garcia, 
Cat.  769. 

See  Landlord  and  Tenant,  1;  Quieting  Title,  2;  Water  Rights,  2,  3;  Use  of  in 

English  Courts  (note),  496. 

INSANITY. 
See  Forgery,  1;  Wills,  1. 

INSOLVENCY. 

1.  Assignee  in  Insolvency — Appointment  of,  now  Alleged. — In  alleging  the  appoint- 

ment of  an  assignee  in  insolvency,  it  is  not  necessary  to  aver  that  notice  was  given 
to  the  creditors  before  the  appointment  of  the  assignee,  or  that  they  faiicil  i^y  T^^ct, 
or  that  the  assignee  was  competent  to  be  appointed.  An  averment  that  by  an  oni  r 
dul}'  given  and  made  a  certain  person  was  appointed  assignee  is  sufficient.  IM, 
aH.<iffiH'e,  He.  v.  IlonfjJUon  H  aL     CaL  369. 

2.  Action  by  Assignee — Fraud  on  Creditors — Demand.— In  an  action  by  an  as- 

si'i^iK^o  in  insolvency  to  recover  back  moneys  unlawfully  paid  by  the  insolvent  with 
intent  to  defraud  his  creditors,  no  demand  is  necessary  to  be  averred  or  proved,     hi 

3.  It  is  the  Duty  op  an  Assicnee  in   Inshlvency  to  take  into  his  Ti^ssl^sion 

the  entire  estate  of  the  insolvent  and  hold  it  for  the  parties  interested.     Id. 

4.  Ordeji  in  Insolvency  Proceeding — Certiorarl — An  order  of  the  superior  wurt, 

directing  the  assignee  of  an  insolvent  debtor  to  pay  out  of  the  estate  certain  monc}'s, 
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if  erroneouB,  is  not  in  excess  of  its  jariscliction,  and  consequently  not  reviewable  ozx 
certiorari  Brown  v.  Superior  Court.  Cal.  30. 
6.  Promissory  Note — Assignment— Discharge  in  Insolvency. — ^A  promissory  note 
made  in  this  state,  payable  to  a  citizen  thereof,  and  assigned  ivitbout  indorsement 
to  a  resident  of  another  state,  is  discharged  by  the  discharge  of  the  maker  in  in- 
solvency, after  the  assignment  of  such  note,  and  before  the  same  was  indorsed  by 
the  payee.     Thomas  v.  Crow,     Cal.  436. 

6.  Insolvency — Discharge  under  Act  of  1880— Judgment. — A  debtor  maybe  dis- 

charged, under  the  insolvency  law  of  April  16,  1880,  from  a  judgment  rendered 
against  him  in  1876.     Hundley  v.  Chaney,     CaL  199. 

7.  Date  op  Creation  op  Debts  in  Insolvency. — The  appellate  court  will  not  presume 

that  debts  were  not  created  after  the  insolvent  act  oi  1880,  where  the  procectlings 
in  involuntary  insolvency  are  attacked  collaterally.     Ohkyer  v.  Bunce.     Cal.  63i). 

8.  Sufficiency  of  Notice  op  Appointing  Assignee  is  established  by  the  recitals  in 

the  order  appointing  the  assignee,  as  against  an  alleged  fraudulent  transferee  of  the 
insolvent's  personalty.     Id. 

9.  A  Sale  op  Merchandise  not  in  the  Ordinary  Course  of  Business  by  an  in- 

solvent will  charge  the  purchaser  with  knowledge  of  the  seller's  condition,  and  that 
ho  made  the  sale  to  prevent  the  merchandise  from  beiu^  ratably  distributed  amon,'2C 
his  creditors,  and  brings  the  case  within  the  provisions  of  the  insolvent  act  of 
1880.     Id. 

10.  Oregon  Insolvency  Act — Case  in  Judgment. — The  Oregon  assignment  act  of 
1873  (Ses.  L.,  36),  declares  a  general  assignment  by  an  insolvent  debtor  invalid, 
unless  made  for  the  equal  benefit  of  all  the  creditors  of  the  debtor  ;  but  when  so 
made,  it  shall  have  the  effect  to  dissolve  a  prior  attachment  in  an  action  in  which 
judgment  is  not  then  taken,  but  does  not  affect  a  prior  judgment  against  tlie  debtor 
or  an  execution  thereon.  S. ,  an  insolvdnt  debtor,  whose  debts  equaled  thirty-ei^'lit 
thousand  dollars  and  assets  did  not  exceed  thirty  thousand  dollars,  confessed  judg- 
ment in  favor  of  his  Portland  creditors  for  six  thousand  six  hundred  and  ninety 
dollars,  and  had  execution  issued  thereon,  and  levied  on  his  stock  of  goods,  wortn 
twenty -seven  thousand  dollars,  and  sold  thereby  twenty-five  thousand  tlollars'  wortli 
of  them,  to  said  Portland  creditors,  with  the  intent  to  prefer  them  to  his  San  Fran- 

*  Cisco  ones,  and  with  the  understanding  that  they  would  return  the  same  to  him  as 
Boon  as  he  was  able  to  settle  with  the  latter  on  terms  sufficiently  favorable  to  him- 
self. The  day  after  this  judgment  was  confessed  an  action  was  commencetl  against 
S.  on  the  claims  of  the  San  Irancisco  creditors,  amounting  to  twenty-nine  thousand 
two  hundred  and  five  dollars  and  forty  cents,  ard  an  attachment  issued  therein  and 
levied  on  said  stock  of  goods,  then  in  the  hands  of  the  sheriff,  on  said  execution. 
Soon  after,  and  before  judgment  could  be  had  in  the  latter  action,  S.  made  a  general 
assignment  for  the  benefit  of  his  creditors,  in  pursuance  of  which  tlie  as:3i;;nee 
therein  claimed  the  possession  of  the  remainder  of  the  goods — about  two  thousand 
dollars  in  value — still  held  under  the  attachment,  on  the  ground  that  the  same  was 
dissolved  by  the  assignment,  and  threatened  to  take  the  same  and  dispose  of  them 
thereunder ;  thereupon  the  attaching  creditor  filed  a  bill  to  restrain  the  assignee 
and  have  the  assignment  set  aside  as  fraudulent,  to  which  there  was  a  demurrer. 
Hcldy  (1)  That  the  attaching  creditor  could  maintain  the  suit;  and  (2)  That  the  con- 
fession of  jud^ent  and  assignment  being  parts  of  one  common  purpose  and  trans- 
action, by  which  the  Portland  creditors  were  preferred  to  the  San  Francisco  ones, 
in  the  distribution  of  the  insolvent  debtor's  property,  the  assignment  was  fraudulent 
and  void.     Kalm  v.  Salmon  (U.  5.  Cir.  Ct.)    Or.  383. 

11.  Money  in  Hands  op  Insolvent — Delivery  of  to  Assignee. — The  superior  court 
has  jurisdiction  in  cases  of  insolvency,  after  an  examination  of  the  insolvent,  and 
upon  application  of  the  receiver,  to  order  the  insolvent  to  deliver  aU  money  in  his 
hands  belonging  to  the  estate,  to  the  assignee.    Goodday  v.  Superior  Court.    Cal.  7G2 

See  Homestead,  2,  6. 

INSTRUCTIONS. 

1.  Becallino  and  Recharging  Jury  —  Superior  Court. — The  superior  court  has 
inherent  power  to  cause  the  jury  to  be  brought  into  court  after  thev  have  retired 
for  deliberation,  and  to  give  them  further  instructions,  althoujrh  the  jary  them- 
selves did  not  demand  to  be  recalled.    People  v.  Parry.     Cal.  674. 

2*  Instructions  as  to  Matters  op  Fact— Weight  op  Evidence. — If  testimony  has 
been  introduced  to  prove  a  certain  matter,  the  court  may  instruct  the  jury  that  tes- 
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timony  has  been  introdiiced  tending  to  prove  such  matter,  and  snch  instmctkA  ii 
not  an  expression  of  the  court's  opinion  as  to  the  weight  or  effect  of  the  evidence, 
nor  as  to  what  fact  has  been  proved.    Id. 

3.  United  States  Court — Verdict  Instructions. — Courts  of  the  United  States  have 

power  to  direct  the  jury  to  bring  in  a  verdict  for  the  defendant,  and  should  do  so  in 
all  cases  where  a  verdict,  if  given  for  the  plaintiff,  would  be  set  aside  as  not  sus- 
tained by  the  evidence.     Alexander  v.  I'ennessee,  etc.  Min.  Co.     N.  M.  71. 

4.  Instruction  not  Based  on  Evidence. — Where  an  instruction  is  bs^ed  upon  a  state 

of  facts  not  warranted  by  the  evidence,  the  manifest  tendency  of  which  is,  from  thd 
special  features  of  the  case,  to  lead  the  jury  to  infer  the  existence  of  such  facts,  and 
thereby  take  an  erroneous  view  of  the  case,  it  is  ground  for  reversal,  although  suth 
instruction  may  be  correct  as  an  abstract  proposition  of  law.  Willis  v.  Oregon 
Railway  and  Navigation  Co,  Or.  240. 
6.  Instructions  as  to  Effect  of  Evidence. — It  is  error  for  the  court,  in  a  criminal 
prosecution,  to  charge  the  jury  that  the  evidence  shows  certain  facts  tending  to  con- 
vict the  defendant     People  v.  Ccwey  et  al.     Cat.  26*. 

6.  The  Court  may  Charge  the  Jury  as  to  an  admitted  fact.    People  v.  McFaddea. 

Cal.  425. 

7.  Failure  of  the  Court  to  give  an  Instruction  which  would  have  been  proper, 

is  not  error,  if  such  instruction  is  not  requested.     LeUemdorfer  v.  King.     CoL  13o. 

8.  Error  in  an  Instruction  cannot  be  taken  advantage  of  by  the  party  at  whose  nr 

quest  it  was  given.     Harrisons.  Spring  V.  II.  G.Co.    CaL  349. 

9.  A  Judgment  will  be  Reversed  for  contradictory    instructions,    notwithstandbg 

the  court  charged  that  the  one  meant  the  same  thing  as  the  other.     Id. 

See  Assault  with 'Deadly  Weapon,  2;  Burglary,  5;  Criminal   Law   and  Pbao 
tice,  5;  Evidence,  19;  Findings,  2;  Negligence,  5;  Vebdict,  2. 

INSURANCE. 

1.  Life  Insurance. — Preliminary  Proof  of  Death— Recitals  in. — ^In  an  action  cm 
a  life-insurance  policy,  papers  offered  for  the  purpose  of  showing  compliance  T»ith 
the  requirements  of  the  policy  as  to  preliminary  proof  of  death,  are  prima  fack 
evidence,  against  the  insured,  of  the  facts  recited  therein,  including  the  manner  of 
the  insured  s  death.      Waltker  v.  Mutual  Life  Im.  Co.     Cal  368. 

X  Insurance — Notice  of  Loss — Joinder  of  Defendants. — Where  two  insurance 
companies  join  in  issuing  a  policy  against  loss  by  fire,  in  which  the  several  liability 
of  each  is  distinctly  set  forth,  and  a  loss  occurs,  thev  may  be  joined  as  defendant 
in  an  action  to  recover  the  loss:  and  a  notice  of  such  loss,  addressed  to  one  of  such 
companies,  but  delivered  to  the  agent  of  both,  is  equivalent  to  a  notice  to  both 
Btrnero  v.  Insurance  Co's.     Cal.  292. 

INTEREST. 
See  Negotiable  Instruments,  2-A. 

INTERPRETER. 

1.  An  Interpreter  should  be  Instructed  to  Interpret  and  Report  to  the  court 
every  statement  made  bv  the  witness.  An  instruction  to  him  not  to  interpret  and 
report  statements  whicfi  the  witness  learned  from  others  is  error,  which,  if  it  ap- 
pears to  have  been  acted  upon,  will  warrant  a  reversaL  People  v.  Wong  Ah  Bang 
et  al     Cal.  58. 

INTERVENTION. 
See  Admiralty,  7. 

IRRIGATION. 
See  Water  Rights,  1. 

JAIL  GUARD. 

1.  Guard  op  Jail — Cause  of  Action — Judgment. — A  person  who  is  employed  on 
three  several  occasions  as  temporary  guard  of  the  county  jail,  has  three  separate 
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and  distinct  causes  of  action  for  the  recovery  of  his  salary,  and  a  mdgment  obtained 
on  one  is  no  bar  to  a  recovery  on  the  others.  Hughes  y,  Mendocino  County. 
CaL  201.    • 

JEOPARDY. 
See  Kidnapping,  1. 

JOINT  DEBTORa 
See  Consideration,  1. 

JUDGMENT. 

1.  Consent  Judgment,   Appeal  feom— Dismissal. — An  appeal  from  a  judgment  of 

the  justices'  court,  entered  by  consent,  may  be  dismissed  by  the  superior  court,  on 
its  own  motion.     Yeazell  v.  Superior  Courts  etc.     CaL  522. 

2.  Record  op  Court  of  Sister  State — Authentication    op   Evidence. — In  an 

action  in  this  state,  a  transcript  of  a  record  of  a  court  of  a  sister  state  is  admissible 
in  evirlence  when  the  same  is  authenticated,  in  compliance  with  the  federal  laws, 
although  the  certificate  of  the  clerk  fails  to  state,  as  required  by  section  738  of  the 
civil  code,  that  such  copy  has  been  compared  by  him  with  the  originals.  Blown' 
fielil  V.  Ilunmaon,  executrix,  etc ,  et  al.     Or.  614. 

3.  Judgment  of  Sister  State,  Impeachment  of — Surprise — Fraud. — The  defendant 

in  an  action  on  a  judgment  rendered  against  him  in  another  state,  after  due  service 
of  inrocess,  and  opportunity  to  be  heard,  cannot  impeach  .the  validity  of  such  judg- 
ment, for  reasons  which  might  have  been  given  in  defence  in  the  action  in  which  the 
judgment  was  rendered,  iu  the  absence  ot  surprise  or  fraud  on  the  part  of  the  judg- 
ment creditor.      Weir  v.  Vail.     CaL  405. 

4.  A  Motion  to  Set  aside  a  Judgment  is  a  direct  and  not  a  collateral  attack. 

People,  etc.  v.  Mullan.  CaL  300. 
6.  Void  Judgment—Service  of  Summons  by  Publication — Setting  aside  Judg- 
ment.— A  judgment  purporting  to  have  been  rendered  after  a  service  of  summons 
by  publication,  is  void,  if  no  affidavit  for,  or  order  authorizing  service  by  publica- 
tion was  ever  made.  Such  judgment  should  be  set  aside  upon  motion  by  the  de- 
fendant or  his  assignee.     Id. 

6.  Judgment — Lien — Equitable  Interest. — A  judgment  is  not  a  lien  upon  a  mere 

equitable  interest  of  the  judgment-debtor  in  land.  BloomfitUl  v.  Iluma^on, 
Or.  614. 

7.  Judgment— Adbossibiuty  of  in  Evidence— Parties  and  Privies.— Tlie  general 

rule  that  judgments  and -decrees  are  inadmissible  as  evidence,  except  in  suits  be- 
tween i>arties  and  privies  thereto,  does  not  apply  to  a  case  where  such  decree  is 
offered  by  the  plaintiffs  as  a  connecting  link  in  a  chain  of  title  under  which  he 
claims,  adverse  to  that  of  the  defendants.     'Wells  v.  Francis.     Col.  217. 

8.  Judgment  Reversed  for  Error  in  the  Findings,  and  for  the  rejection  of  material 

evidence.     Millich  v.  OuUemich.     CaL  372. 

9.  Judgment  Affirmed  upon  a  Review  of  the  Evidence.    Bobinson  v.  Placerville, 

etc.  R.  R.  Co.     CaL  2a 

10.  Judgment  Affirmed  on  the  AuTHORmr  of  Swift  v.  Sheppard,  11  Pac.  C.  L.  J.  660. 
Swift  et  al.  v.  Sheppard.     CaL  194. 

11.  Judgsient  and  Order  Affirmed  on  authority  of  People  y,  ITerbert,  10  Pac.  C.  L. 
J.  293.  and  PeopU  v.  Raten.  11  id.  366.     People  v.  R  Bennett.     CaL  48. 

12.  Judgment  of  the  Lower  Court  Modified.     Reynolds  v.  Weston  et  al.    CaL  356. 

13.  Judgments  in  Cross-actions — Set-off — Execution. — ^Plaintiff  recovered  a  pecuni- 
ary judgment  against  defendant.  In  a  cross-action  the  latter  afterwards  recovered 
a  smaller  judgment  against  the  plaintiff.  An  execution  was  issued  on  the  last- 
named  and  levied  on  tiie  first-named  judgment,  and  the  same  sold  thereunder.  Sub- 
sequently the  plaintiff  moved  for  and  obtained  an  execution  under  this  judgment. 
Held,  that  the  judgments  being  in  cross-actipn,  each  could  be  set  off  against  the 
other,  the  smaller  being  thereby  satisfied,  the  latter  to  the  extent  of  the  smaller, 
and  an  execution  issued  for  the  balance;  that  such  right  of  set-off  could  not  bo 
defeated  by  the  holder  of  the  smaller  judgment  levying  execution  upon  the  larger, 
and  selling  the  same  for  a  mere  fraction  of  the  amount  due  upon  it,  thereby  depriv- 
ing the  holder  thereof  of  his  entire  judgment,  and  leaving  the  smaller  judgment  to 
stand  against  him,  almost  unsatisfied.     McBride  v.  Fallon.     CaL  94. 
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14.  A  JlTDOMENT,  AS  SUCH,    CANNOT  BE  LsVIEB  UPON  AND  SoLD  UNDER  EXECUTIQ!?.— 

It  must  ))e  levied  upon  as.  a  debt,  in  the  manner  provided  in  subdivision  5,  section 
542,  of  the  code  of  civil  procedure.     Id. 

15.  JuDG3iENT-B00K  AND  R-OLL — EVIDENCE  OF  JUDGMENT. — Any  objection  which  might 
exist  to  the  proof  of  a  judgment,  by  means  of  the  judgment-book,  is  cured  by  the 
introduction  of  the  judgment-roll  by  the  party  objecting.  Packard  v.  Jokmon. 
CaL  763.     Packard  v.  Moss.     Cal.  '769. 

See  Appeal,  1,  7;  Certiorari,  1,  4;  Claim  and  Delivery,  3;  Conversion,  1;  Dehv 
9 ;  Estates  of  Deceased  Persons,  4 ;  Insolvency,  6 ;  Jail  Guard,  1 ;  Man- 
damus, 1;  Mechanics'  Liens,  3,  4;  Mortgage,  9. 

JUDICIAL  NOTICE. 
See  Jury  aj!7d  Juror,  3. 

JUMSDICTION. 

1.  Jurisdiction  in  District  op  Residence.     The  act  of  congress  providing  tljat  a 

persoi\  shall  not*  be  sued  in  any  district  other  than  that  in  which  he  resides,  orphall 
at  the  time  be  found,  is  not  one  affecting  the  general  jurisdiction  of  the  court;  but 
the  provision  is  rather  in  the  nature  of  a  personal  exemption  in  favor  of  the  de- 
fendant, which  he  may  waive.  Oral/  et  al.  v.  Quicksilver  Mining  Co.  (U,  S.  Cir. 
Ct.)     Cal  538. 

2.  JuRTSDimoN — Foreign  Corporation. — ^Whero  a  corporation  organized  under  the 

laws  of  one  state,  and  doing  business  in  anothsr,  files  in  the  proper  office  of  the  lat- 
ter state  a  designation  of  a  person  residing  therein  in  pursuance  of  the  retjuiremect 
of  the  laws  of  said  state,  upon  whom  process  may  be  sensed,  such  corporation  so 
fiXwYS,  such  designation  thereby  waives  its  right  to  be  exempt  from  suit  in  the  nationr.l 
courts  held  in  the  district  embracing  said  state,  under  the  provisions  of  section  1 
of  the  act  of  congress  of  1875,  relating  to  the  jurisdiction  of  the  United  States 
courts;  and  consents  to  be  sued  in  the  district  embracing  the  state  where  said  desig- 
nation is  filed,  and  the  business  of  such  corporation  is  so  carried  on.     Id. 

3.  JuRi«^DicTiON  OF  SUPERIOR  CouRT — Ad  Damnum  Clause. — The  ad  damnum  clause 

of  the  complaint  is  the  teat  of  jurisdiction;  and  if  the  amount  sued  for,  acconling 
to  such  clause,  exceeds  three  hundred  dollars,  the  superior  court  has  jurisdiction. 
Baibj  V.  Sloan  et  al.     Cal.  295. 

4.  Opinion  Rendered  without  Jurisdiction — ^Precedent. — An  opinion  of  the  su- 

preme court,  rendered  in  a  case  in  which  it  had  no  jurisdiction,  cannot  be  regarded 
as  a  precedent.     TnUch  v.  Bunnell     Or.  707. 

See  Amendments,  1;  Assault  with   Deadly  Weapon,  5;  Ckrtiorabi,  2;  Corpopjl- 

TioNs,  3;  Inpants,  3;  Justices'  Courts,  4 

JURY  AND  JURORS. 

1.  Challenge  op  Juror — Actual  and  Implied  Bixis. — ^The  challenge  of  a  juror  fnr 

implied  bias  under  section  244  of  the  criminal  procedure  act,  or  for  actual  bia?, 
u^dcr  section  26  of  the  act  of  March  13,  1884,  must  specify  the  particular  cav^o 
from  which  bias  is  to  be  inferred.  The  mere  assertion,  **  I  challenge  the  ju^  r  'or 
implied  bias,"  or,  **  I  challenge  the  juror  for  actual  bias,"  is  not  enough.  P<ople, 
etc.  V.  Ilopt.     Utah,  283. 

2.  The  Same — Review  of  Ruling  on  Challenge.— Ruling  of  the  trial  court  on  a 

challenge  of  a  juror  for  actual  or  implied  bias,  will  not  be  revereed  when  the  record 
does  not  contain  the  evidence  npcm  which  such  ruling  was  based.    Id. 

3.  Judicial  Notice  op  Statutes — Trial  of  Challenges  of  Juror, — Courts  will  tale 

judicial  notice  of  the  statutes  and  authoritative  decisions  of  courts  within  their 
jurisdiction.  Consequently,  the  trial  of  a  challenge  of  a  juror  for  actual  bias,  after 
the  passage  of  the  act  of  March  13,  1884,  must  be  bad  by  the  court,  \nthout  tne 
intervention  of  triers,  althou,s;h  such  statute  was  never  published,  as  provided  by  the 
act  of  January  19,  1854.     Id. 

4.  PoLYOAMiST  as  Juror — AcT  OF  March  22,  1882,  CONSTRUED. — Under    the  act  of 

congress  of  March  22,  1882,  a  polygamist  or  bigamist  is  not  prohibited  from  acting 
as  a  juror,  except  in  the  cases  mentioned  in  section  5  thereof.     The  position  of  a 
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juryman  is  not  such  an  office  or  place  of  public  tmst,  honor  or  emolument  aa  is  con- 
templated by  section  S  of  such  act.     Id. 

See  Instructions. 

JUSTICES*  COURT. 

1.  Justices  of  the  Peace— Fees,  Fines  and  Forfeitures,  Disposal  of. — The  statute 

of  April  1,  1880,  and  sections  1457  and  1570  of  the  penal  code,  regulating  the  duties 
of  justices  of  the  peace  as  to  the*  disposition  of  the  tines  and  forfeitures  collected  by 
them,  and  also  as  to  the  disposal  of  the  fees  of  the  justices,  in  cases  in  which  the 
finea  were  imposed  or  the  forfeitures  incurred,  are  not  inconsistent  and  must  be  read 
together.  If  tlie  fine  or  forjeiture  was  imposed  or  incurred  without  costs,  or  with 
costi  which  were  not  collected,  it  is  the  duty  of  the  justice  to  collect  the  coatd  ovTj 
of  the  fines  or  forfeitures  paid  to  him,  and  to  rep(.rt  the  amount  of  his  fees  to  the 
city  treasurer,  and  pay  it  into  the  city  treasury,  as  required  by  the  statute  of  1380, 
and  pay  over  the  residue  into  the  county  treasury,  as  required  by  sections  1457  and 
1570  of  tho  penal  code.  But  if  the  fine  was  imposed  or  the  forfeiture  incurred  with 
costs,  and  the  fine  or  forfeiture  with  costs  were  paid,  then  the  entire  fine  or  forfeit- 
ure is  to  be  paid  into  the  county  treasury,  and  the  fees  of  the  justices  are  to  be  paid 
into  the  city  treasury.  County  of  Lo8  Angdes  v.  City  of  Los  Angeles.  Cal.  441. 
Los  Angeles  v.  Morgan.     Cal.  444. 

2.  Lod  Angeles  City  Court— Judge  of — Mayor. — The  mayor  of  the  city  of  Los  An- 

geles cannot,  by  a  general  deputation,  substitute  the  justices  of  the  peace  fur  said 
city  to  act  for  him  in  his  place  and  stead,  as  the  judge  of  the  city  court.     Id. 

3.  The  Same — No  such  Judicial  Officer  is  known  to  the  law  as  a  "justice  of  tho 

peace  of  Los  Angeles  city  and  ex  officio  judge  of  tho  city  court  thereof. "    Id. 

4.  Due-bills— Justices'  Coukt — Jurisdiction. — Due-bills,  which  specify  no  place  of 

payment,  are  payable  at  the  domicile  of  the  debtor,  and  an  action  thereon  in  tho  ^ 
justices'  court  must  be  brought  in  the  precinct  in  which  the  maker  resides.*  Klopcn- 
stine  V.   Wooif.      UtaJi,  2G1.     Sanders  v.   }roolf.      Utah,  2G2. 

See  Amendments,  1;  Appeal,  10;  Corporations,  3. 

JUSTIFICATION. 
See  Conversion,  2. 

KIDNAPPING. 

L.  Kidnapping — Assault  and  Battery— Once  in  Jeopardy. — An  acquittal  or  con- 
viction of  anassault  and  battery  is  no  bar  to  a  subsequent  prosecution  for  kidnap- 
ping, although  the  two  oftenses  were  committed  by  the  same  act.  State  v.  Stewart.. 
Or.  229. 

LANDLORD  AND  TENANT. 

1.  Tearing  Down  Buildings— Waste— Injunction— Tenant. — The  tearing  down  or- 

destruction  of  the  demised  buildings  by  a  tenant,  unless  authorized  by  the  terms  of 
bis  lea^e,  is  waste,  and,  if  threatened,  such  actions  will  be  restrained  by  injunction. 
Davenport  v.  Alagoon.     Or.  328. 

2.  The  Same- -Lease — Alteration  by  Tenant. — A  provision  of  a  lease,  authorizing 

the  tenant  to  alter  anil  repair  the  demised  building  so  as  to  adapt  them  to  other 
busiuess  than  that  for  which  they  were  originally  intended,  does  not  authorize  him. 
to  iear  down  and  destroy  such  buildings.     Id. 

3.  Service  of  a  Notice  to  Quit  on  a  Tenant  may  be  proved  by  parol      Cltung- 

Yqw  v.  Hop  Chong.     Or.  325. 

4.  Notice  to  Quit — Description  of  Premises. — The  description*  of  the  premises  in 

such  notice,  to  wit:  ''The  premises  situated  on  the  west  side  of  Second  street,  be- 
tween Alder  and  Morrison  streets,  Portland,  Or.,  occupied  by  you  as  a  store,"  will 
be  held  sufficient,  when  it  appears  that  such  descrijition  was  correct,  and  that  tha 
tenant  was  hot  misled  thereby.     Id. 

5.  Lease — Offer  and  Acceptance — Sub-letting. — Where  the  owner  of  a  building- 

posts  up  ft  written  notice*  therein,  inviting  bids  for  a  lease  of  the  premises,  and  in. 
pursuance  thereof  a  bid  was  handed  in,  which  was  accepted  by  the  owner,  who-i 
thereupon  jiosted  a  notice  that  such  bidder  was  the  lessee  of  the  building,  and  en- 
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titled  to  its  possession,  such  facts  constitute  a  valid  contract  of  leasing  between  the 
owner'and  toe  bidder,  so  as  to  enable  the  latter  to  sub-lease  the  building,  withoat 
any  further  acts  on  the  part  of  the  owner.     Id, 

LARCENY. 

1,  Lakceny — Possesion  op  Recently-stolen  Propeety. — The  mere  possession  of  re- 

cently-stolen property,  unconnected  with  other  facts  and  circumstances  tending  to 
show  guilt,  is  not,  of  itself,  sufficient  to  wiyrant  a  conviction  for  larceny;  it  is 
merely  a  circumstance  tending  to  implicate  the  accused;  but  if  linked  with  otber 
facts  and  circumstances  also  tending  to  implicate  him,  it  may  amount  to  direct  and 
positive  proof.     People  v.  Elxter.    Val.  33. 

2.  Previous  Conviction  of  Grand  Larceny— Imprisonment. — When  a  defendant  is 

convicted  of  an  assault  with  intent  to  commit  robbery,  and  of  a  previous  conviction 
of  grand  larceny,  he  may  be  sentenced,  under  section  671  of  the  penal  code,  to  im- 
prisonment for  the  term  of  his  natural  life,  or  for  ten  years,  or  for  any  number  of 
years  not  l^ss  than  ten.    People  v.  Brooks.     Cal,  53. 

See  Bx7£OLART,  4. 

LEASE. 
See  Landlord  and  Tenant. 

LEGACY. 
See  Executors  and  Administrators.  3. 

LIBEL. 

1,  Action  por — Variance — Parties  Plaintipp. — In  an  action  for  libel,  proof  that  the 
libelous  words  were  i)ublished  of  the  plaintiff  and  a  third  person,  is  not  a  fatal 
variance.  In  such  actions,  when  the  injury  is  several,  «ach  person  injured  must  sue 
alone.     Robinett  v.  McDonald.    Cal.  787. 

LICENSE. 

1.  Sale  op  Spirituous  Liquors — Licensing  of  by  County. — Under  section  11,  article 

XI  of  the  constitution,  the  boards  of  supervisors  of  counties  have  power  to  regulate 
the  sale  of  spirituous  liquors  within  their  counties,  by  imposing  a  license  upon  the 
retail  sale  of  such  liquors.     Ike  parte  Walters,     Cal.  28. 

2.  Judgment  Reversed  on  the  authority  of  Ex  parte  Wallers,  ante,  page  28.     People  v. 

Dwyer,     Cal  438. 

See  County  Government  Act,  3. 

LICENSE  COLLECTOR. 

L  County  License  Collector— Appointment  op. — The  general  power  conferred  on 
boards  of  supervisors  to  license  business  and  collect  license  taxes  within  their 
respective  counties,  includes  the  power  to  appoint  an  agent  to  make  such  collections. 
There  is  nothing  in  section  5  of  article  XI  of  the  constitution  conflicting  with  such 
power.     People  v.  Ferguson.    People  v.  Ponel,     Cal.  45. 

LIEN. 
See  GROfWtKo  Crops,  1;  Judgment,  6;  MECHAaics'  Liens;  Mortgages. 

LIFE  INSimANCE. 
See  Insurance,  1. 

LOAN. 
See  Consideration,  1. 

LOCATION  OF  MINING  CLAIM. 
See  Mines  and  Mining,  2-11. 
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los  angeles. 

See  Justices'  Coitrt,  2,  3. 

LOST  DOCUMENTS. 
See  EviBENCB,  10,  18,  20,  21. 

MALICIOUS  PROSECUTION. 

1.  A  Causs  07  AcnoN  fob  Malicious  Prosscution  is  Ba&rbd  in  two  years^  Taylor 
v.  JSidtpelL     CaL  479. 

MANDAMUS. 

1.  Mandamus  AGAINST  Supervisors — Judgment. — In  mandamus  against  a  board  of 

supervisors,  on  a  judgment  recovered  against  the  county,  the  judgment  should 
order  the  board  to  allow  the  judgment,  and  should  not  direct  its  payment  by  theuL 
The  treasurer  is  the  proper  person  to  pay.  Johnson  v.  Supervisors  of  Sacramento 
County.     CaL  478. 

2.  Sacramento  Bonds —Mandamus. — Ordered  that  a  writ  of  mandate  issue  to  the 

municipality  of  Sacramento,  and  its  authorities  annually  to  levy  and  collect  for 
municipal  purposes  on  all  real  and  personal  property  within  the  city  limits,  except 
such  as  are  exempt  by  law,  a  tax  of  one  hundred  cents  on  the  one  hundred  dollars, 
and  that  fifty-five  per  cent,  of  the  revenue  thus  derived  within  the  city  limits  for 
municipal  purposes  be  set  apart  and  appropriated  to  an  interest  and  sinking  fund, 
to  be  applied  to  the  annual  interest  and  final  redemption  of  the  bonds  issued  for  the 
city  indebtedness,  in  accordance  with  the  act  of  the  legislature  of  the  state,  adopted 
April  24,  1858.     Meyer  v.  Brown,     Col.  106. 

b.  Equity  Jurisdiction — Remedy  at  Law. — Under  section  721,  R.  S.,  suits  in  equity 
in  the  United  States  courts  cannot  be  sustained  in  any  case  where  a  plain,  ade- 
quate and  complete  remedy  may  be  had  at  law.  Hausmeister  v.  Porter,  treasurer, 
etc,  (U,  S.  Cir,  Ct.)    CaL  694 

4.  Mandamus  an  Adequate  Remedy  at  Law. — Where  the  treasurer  of  a  city  refuses 
to  pay  coupons  due  upon  bonds  out  of  funds  in  the  treasur^y,  expressly  provided  for 
that  purpose  by  the  statute,  and  refuses  to  set  apart  a  portion  of  the  taxes  collected, 
as  a  sinking  fund  for  the  payment  of  bonds  of  tne  city,  as  required  by  the  statute, 
a  writ  of  mandamus,  to  compel  the  performance  of  those  duties,  affords  a  plain, 
adequate  and  complete  remedy  at  law;  and  a  bill  in  equity  will  not  lie  at  the  suit  of 
a  bond-holder,  merely  to  restrain  the  application  of  the  funds,  so  provided,  to  other 
objects  of  city  expenditures,  the  said  biU  not  being  ancillary  to  any  other  pending 
proceeding  at  law  to  obtain  payment.     Id. 

MANSLAUGHTER. 
See  Murder  and  Manslaughter, 

MARITIME  LAW. 
See  Admiralty. 

MARRIED  WOMEN. 

1.  Married  Woman's  Contract — Separate   Estate— Security  for  Husband's 

Debts. — The  assignment  by  a  married  woman  of  a  note  and  mortgage  of  real  estate, 
the  same  being  her  separate  property,  as  collateral  security  for  the  payment  of  her 
husband's  debts,  without  any  fraud  or  improper  inducements  on  the  part  of  her  hus- 
band, and  with  the  intention  of  binding  her  separate  estate,  is  a  valid  contract,  and 
enforceable  in  equity  against  her  separate  estate.  Cartan,  McCarthy  db  Co.  v.  David 
et  aL    Nev.  182. 

2.  The  Same— Intbittion,  how  Expressed. — The  intention  of  a  married  woman  to 

charge  her  separate  estate  need  not  be  expressed  in  any  set  form  of  words.  It  may 
be  inferred  from  the  particular  circumstances  of  the  transaction,  when  the  same  are 
such  as  to  leave  no  reasonable  doubt  that  such  was  her  intention.    Id, 

3.  The  Same — ^A  Married  Woman  can,  under  the  statute,  1  Comp.  L.,  sections  159, 

1C9,  make  any  di8X>osition  of,  or  contract  concerning,  her  separate  property  that  she 
desires.     Id, 
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4.  Note  avd  Mortgage,  Assignment  of  by  Married  Woman — AcKrrwxEDC3iEyT.— 

The  assignment,  by  a  married  woman,  of  a  note  and  mortgage  of  real  estate  belong- 
ing to  her,  may  be  made  by  merely  indorsing  the  back  of  the  note.  Such  note  an<l 
mortgage  are  mere  chattels,  and  an  assignment  thereof  is  not  sach  a  contract  affecting 
real  es^te  as  the  statute  requires  to  be  acknowledged  separate  and  apart  from  her 
husband.     Id, 

5.  The  Same — Collateral  Sectjritt — Statute   op  Frauds — Independent  Undo- 

takino. — If  the  assignment  of  such  note  and  mortgage  by  the  wife  was  made  for 
the  purpose  of  securing  the  note  of  her  husband,  at  the  time  the  hnsband^s  note  was 
given,  and  as  part  of  the  same  transaction,  the  consideration  for  the  husband's  note 
must  be  regarded  as  the  consideration  for  the  collateral  security  of  the  wife,  xmd  uo 
new  or  adcOtional  promise  by  her  is  necessary.  The  transaction  must  be  treated  2^ 
an  original  undertaking  on  the  part  of  the  wif  e,  and  cannot  be  considered  as  a  mere 
parol  promise  to  pay  the  debt  of  another.    Id, 

See  Deed,  6,  8;  Husband  and  Wife. 

MASTER  AND  SERVANT. 

1.  Master  and  Servant— Negligence.— In  an  action  to  enforce  an  employer's  lia- 

bility for  an  injury  occasioned  to  an  employee, •  through  the  employer's  failure  t4> 
exercise  ordinary  care  in  supplying  suitable  appliances  tot  the  work  to  be  done,  an 
instruction  as  to  the  liability  of  the  defendant  for  not  exercising  ordinary  care  in 
the  selection  and  employment  of  proper  fellow-8er\'^ant8  is  erroneous,  where  no  mie^- 
tion  in  regard  to  such  liability  is  raised  by  the  pleadings  or  evidence.  Willis  v. 
Oregon  Ry.  etc.  Co.     Or.  240. 

2.  The  Same — Common  Employment — Vice-Principal. — A  master  is  not  liable  to  » 

servant  for  an  injury  occasioned  by  a  fellow-servant  engaged  in  a  common  employ- 
ment. He  is  liable,  however,  for  an  injury  to  a  servant  occasioned  by  the  ne^'fi- 
gence  of  a  vice-principal,  to  whom  he  has  committed  the  substantial  control  of  tho 
business  and  tho  power  to  do  all  acts  necessary  to  its  conduct.     Id. 

3.  The  Same — The  Foreman  op  a  Gang  op  Laborers  engaged  in  erecting  a  shed 

under  tho  direction  of  a  superior,  is  a  fellow-servant  with  the  rest  of  such  laborer^, 
and  if  an  injury  happens  to  one  of  them  through  the  negligence  of  such  foreman, 
their  principal  is  not  liable.     Id, 

See  Nbolioence,  4;  Trusts,  1. 

MEASURE  OP  DAMAGES. 

See  Admiralty,  2-7;  Attorneys,  2-4;  Contracts,  2;  Damages,  2;  Telkorafh 

Companies. 

MECHANICS'  LIENS. 

1.  Mechanic's  Lien— Name  of  Owner — Statement.— The  same  person  may  be  both 

the  owner  and  the  reputed  owner  of  a  building,  and  a  statement  in  a  mechanic's 
claim  of  lien  that  a  certain  name  is  the  name  of  the  owner  of  the  building  on  which 
his  work  was  done,  is  none  the  less  positive  because  it  is  also  declared  to  be  the 
name  of  the  reputed  owner.     Arata  et  at  v.  Tellurium  Oold  and  Silver  Mining  Co. 
et  aL     Cat.  151. 

2.  The  Verification  of  a  Mechanic's  Claim  of  Lien,  which  states  that  the  same 

"is  true"  is  suflicient.  The  omission  to  state  of  the  affiant's  *'own  knowledge,"  n 
not  a  defect.     Id. 

3.  Laborer's  Liens — Pleadings — Judgment. — In  an  action  to  enforce  laborers'  lien?, 

where  the  compLiint  does  not  aver  that  any  money  was  due  the  contractor,  but  the 
answer  presents  that  issue,  jud^ent  consistent  with  the  case,  as  presentecl  by  the 
complaint  and  answer,  may  be  given.  Such  judgment  cannot  exceed  the  amount 
due  the  contractor.     &Donnell  et  aL  v.  Kramer  et  al.     Cal.  197. 

4.  Foreclosure  of  Mectianic's  Lien — Form  of  Judgment. — In  an  action  to  enforce 

a  mechanic's  lien,  a  jud^ent  in  effect  *'that  the  claimant  claims  the  benefit  of  the 
law  of  liens  of  mechanics  and  others  upon  real  property,  to  wit,  chapter  2,  title 
IV,  part  III,  of  the  code  of  civil  procedure,"  cannot  be  entered  by  deuiult.  Arata 
v.  Tellurium  etc.  Mining  Co.     Cal  151,  290. 
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MEXICAN  GRANT. 

1.  Confirmation  of  Mexican  Grant — Surveyor  General's  Report. — The  confirm- 

ation l)y  act  of  congress  of  a  private  land-claim  in  New  Mexico  or  Colorado,  U|)on 
the  recommendation  of  the  surveyor  general,  under  the  act  of  1854,  (10  U.  S.  Stat., 
308,  sec.  8),  is  equivalent  to  a  grant  ae  novo,  of  the  lands  embraced  within  sucli  con- 
firmation, although  the  same  exceeds  eleven  square  leagues  to  each  grantee.  United 
States  V.  Maxwell  Land  Grant  Company  et  ai.  (U.  S.  Cir.  Ct.J     Col.  514. 

2.  The  Same— Survey — Setting  Aside   Patent— Fraud. — Where  such  confirmation 

is  of  a  grant  within  certain  named  out- boundaries,  and  through  the  fraud  of  the 
United  States  officers  the  survey  and  patent  thereof  is  so  made  as  to  include  a  large 
quantity  of  land  lying  without  such  boundaries,  such  patent  will  be  set  aside  at  the' 
instance  of  the  United  States,  as  against  subsequent  purchasers  under  the  patent, 
when  the  clause  contains  recitals  upon  ita  face  showing  the  amount  of  land  intended 
to  be  confirmed.     Id, 

MINES  AND  MINING. 

1.  Mining  Laws — Conflict  between  United  States  and  State. — The  laws  of  the 

United  Stales  are  paramount  with  respect  to  the  acquisition  of  title  to  mineral  lands 
on  the  public  domain ;  the  laws  of  the  state  or  territory  must  not  conflict  therewith, 
and  so  far  as  they  do,  they  are  entirely  nugatory.  Johnson  et  ai  v.  McLaujhlin  et 
a  I.     Ariz.  178. 

2.  Tue  Same— Location  of  Mining  Claim — Recording — Local  Regulations. — The 

location  of  a  mining  claim,  recorded  in  the  recorder's  office  of  the  proper  counbr,  in 
strict  compliance  with  the  laws  of  the  United  States  and  of  the  territory  of  Arizona, 
is  not  valid,  because  not  recorded  with  and  examined  by  the  local  district  recorder, 
in  compliance  with  the  local  regulations  of  the  mining  district.     Id. 

3.  Failure  to  Comply  with  the   Local  Regulations  of  a  Mining  District  will 

not  work  a  forfeiture  of  a  prior  location,  nnless  such  regulation  prescribes  a  forfeiture 
as  a  x>enalty  for  its  non-observance.     Id. 

4.  Mining  Claim — Location— Notice— Marking  Boundaries. — Simply  posting  a  no- 

tice and  erecting  a  discovery  monument  is  not  a  valid  location  of  a  mining  claim, 
although  the  notice  stated  that  the  locator  claimed  twentv  days  within  which  to 
make  the  boundaries  and  to  record  the  claim.  Such  claim  is  open  to  relocation  at 
any  time  before  the  original  locator  marked'his  boundaries  on  the  ground.  Newh'UL 
tt  al,  V.  Thurston  et  al.     OaL  367. 

5.  Location  op  Mining   Claim— Notice— De-SCRiption. — The  notice  of  location  of  a 

mining  claim  must  describe  the  property  sought  to  be  located  by  reference  to  natural 
objects  or  permanent  monuments,  which  can  i)e  seen  by  the  eye  and  made  the  basis 
for  a  survey.  A  descriptit  n  made  entirely  by  reference  to  the  boundary  lines  of 
four  other  locations  is  insufficient.  Baxter  Mountain  Gold  Mining  Co.  v.  Patterson 
Hal     N.  M.  77. 

6.  Mining  Claim — Failure  to  Perform  Work — Relocation.— Failure  to  perform 

the  required  annual  amount  of  work  on  a  mining  claim,  under  section  2324  of  the 
United  States  revised  statutes,  renders  such  claim  open  to  relocation,  provided  the 
original  locators  have  not  resumed  work  upon  the  claim  after  failure  and  before  such 
relocation.  Russell  v.  Brousseau.  Cat.  781. 
7-  Entry  Upon  the  Actual  Possession  of  Another,  for  the  purpose  of  laying  a 
foundation  for  a  pre-emption  claim  to  lands,  cannot  be  made.  Du  Prat,  executrix, 
V.  James  et  al.     Cat.  651. 

8.  Mining  Claims — Performance  of  Work. — Performance  annually  of  the  specified 

amount  of  labor  is  a  condition  which  must  be  complied.  Failure  so  to  do  opens  the 
land  for  other  locations.     Id. 

9.  Right  of  Original  Locator  to  Perform  the  Labor  after  a  Failure,  and  have 

the  benefit  of  his  location,  is  dependent  upon  his  having  performed  the  labor  before 
relocation.     Id. 

10.  liABOR  Required  in  Locating  Mining  Claim. — Personal  expenditures  made  in 
traveling  about  matters  connected  with  the  claim,  and  the  value  of  the  time  thereby 
consumed,  are  not  labor  performed  on  the  mine.     Id. 

1 1.  Boundaries  of  Claim  by  permanent  monuments  and  stakes  at  the  comers,  and  by 
distinctly  marking  the  location  on  the  ground,  are  sufficient.     Id. 

12.  Mining  Law — Adverse  Claim. — In  a  suit  brought  under  section  2326,  U.  S.  R.  S., 
to  determine  the  right  of  possession  of  an  adverse  mining  claim,  the  title  of  each 
party  to  the  disputed  premises  is  brought  in  question,  and  each  party  must  make 
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proof  of  his  title  thereto  before  he  can  ask  a  judgment  in  his  favor.     Bay  State 
HilverM.  Co.  v.  Brown  (U.  8.  Cir.  CL)    Ncv.  520. 

13.  Better  Title. — In  such  suit  the  better  title  must  prevail,  and  judgment  be  for  the 
party  establishing  that  better  title.     Id. 

14.  Failure  of  Proof. — Where  neither  party  establishes  title  to  the  ground  in  contro- 
versy, judgment  cannot  be  for  either  party,  and  the  suit  must  be  msmisaed.     Id. 

15.  Presumptions  of  Fact. — In  suits  of  this  nature,  no  presumptions  of  fact  as  to  title 
arise.  Title,  right  of  possession  or  forfeiture  are  facts  to  be  established  by  the  evi- 
dence.    Id, 

16.  Timber  on  Mineral  Lands  in  California. — ^The  provision  of  the  act  of  June  3, 
1878  (20  stat.  88),  giving  permission  to  the  residents  of  Colorado,  Nevada,  the  ter- 
ritories therein  named,  **and  other  mineral  districts  of  the  United  States."  to  cut 
timber  for  certain  purposes  upon  the  miueral  lands  therein,  does  not  apply  to  Cali- 
fornia. The  subject  of  cutting  timber  on  the  public  lands  within  such  state  is  reg- 
ulated and  restricted  by  the  act  of  the  same  date  (20  stat.  89),  especially  applicable 
to  California.  This  result  follows  whether  such  acts  are  regarded  as  one,  or  se^  a- 
rate  enactments.     United  States  v.  Benjamin  (U.  S.  Cir.  Ct.)    CaL  540. 

See  Corporations,  6;  Public  Lands,  J,  4-6;  Statute  of  Frauds,  1. 

MISDEMEANORS  UNDER  ELECTION  LAW& 
How  Punished  (Editorial),  531. 

^  MISJOINDER. 

See  Demurrer,  1-3. 

MISTAKE. 

1.  Agreement  to  Convey  Land — Mutual  Mistake — ^Reformation — ^Hombstead.— 

An  agreement  to  convey  certain  premises  vests  the  equitable  title  thereto  in  the 
grantee;  and  if,  through  a  mutual  mistake,  the  deed  executed  in  pursuance  of  such 
agreement  does  not  include  all  of  such  premises,  either  x)arty  may  nave  it  reformed. 
Subsequent  to  the  date  of  the  agreement,  the  wife  of  the  grantor  cannot,  by  filing 
a  declaration  of  homestead  on  the  land  omitted  from  the  deed,  defeat  the  right  of 
the  grantee  to  a  reformation.     Hwjford  et  aL  v.  Kocher  et  aL     Col.  293. 

2.  A  written  Instrument  mat  be  Refoemed  so  as  to  Express  the  Intenttos 

of  the  contracting  parties  as  vcrVally  agreed  upon,  when,  through  a  mistake  of  the 
plaintiff,  the  instrument  fails  to  coutain  an  imi>ortant  stipulation,  which,  at  the  time 
of  signing,  the  defendant  knew  was  omitted,  although  such  mistake  mi^t  have 
been  discovered  by  the  party  aggrieved.     Hi'jgins  v.  Farina.     Val.  31. 

3.  Reformation  of  Decree — Mistake— Degree  op  Evidence. — Equity  has  juri«dic- 

diction  to  correct  and  reform  a  decree  of  partition,  for  a  mistake  in  the  description 
of  a  division  line  in  the  re])ort  of  the  referee,  which,  not  being  noticed  at  the  time, 
was  confirmed  by  the  court  without  objection,  and  incorporated  in  such  decree. 
Such  mistake  must  be  clearly  shown  by  satisfactory  evidence;  mere  preponderance 
of  evidence  is  not  enough.     Smilh  v.  Butler.     Or.  566. 

4.  A  City  must  Refund  to  the  County  all  Money  received  by  it  through  a  mis- 

talte  of  its  officers  in  the  performance  of  their  duties,  which,  under  the  law,  should 
have  been  paid  into  the  county  treasury.     Los  Anfjeles  v.  Los  Angehs.     C<U.  441. 

See  Accounting,  1.  2;  New  Trial,  2;  Princifal  and  Agent,  1, 

MORTGAGES. 

1.  Deed,  when  a  Mortgage— Parol  Evidence. — A  deed,  absolute  on  its  f^cc,  may  be 

shown  by  parol  evidence  to  have  been  inteniletl  as  a  mortgage.  Such  evidence  mn^t 
be  clear  and  satisfactory,  and  sufficient  to  overcome  the  presumption  that  the  instru- 
ment is  what  it  purports  to  be.  Albany  and  Santiam  Water  Ditch  or  Canal  Co.  v. 
Crawford.     Or.  232. 

2.  Evidence  Reviewed,   and  the  Deed  in  question  held  not  to  be  a  Mokt- 

GAGE.      /(/. 

3.  The  Af-stgnment  of  one  of  several  PROMisyoRY  Notes  Secured  by  the  sa"me 

Mort(;agk,  in  the  absence  of  an  agreement  to  the  contrary,  carries  with  it  a  pro 
rata  interest  in  the  security.     Redman  v.  Purrington.     CaL  30. 
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4.  Assignment  of  Mortgage — Assignee's  Right  of  Foreclosxtre. — A  covenant  in  a 

mortgage,  that,  upon  default  in  the  payment  of  the  note  secured  thereby,  the  mort- 
'  gagee  might,  at  his  <^tion,  institute  a  suit  for  foreclosure,  inures  to  the  benefit  of 

an  assignee  of  the  mortgagor.     Id. 
5l  Foreclosure  of  Mortgage — Parties — Grantee  of  Mortgagor. — The  owner  of 

the  lega]  title  is  a  necessary  party  to  the  foreclosure  of  a  mortgage  executed  by  his 

grantor.     Porter  v.  Midler  et  al.     CaL  619. 

6.  The  Same — Sale  of  Mortgaged  Premises.— There  is  but  one  action  for  the  recov- 

ery of  any  debt  secured  by  mortga|;e  in  this  state,  and  the  proceeds  of  a  sale  of  the 
-whole  of  the  mortgaged  premises  is  the  primary  fund  out  of  which  the  mortgage 
debt  is  to  be  paid.     Id. 

7.  An  Oral  Agreement  fob  the  Release  of  a  Mortgage  is  not  binding.    Id, 

•8b  Mortgage  Claim — Foreclosure — Presentation  of  Claim.— -Under  section  1500  of 
the  code  of  civil  procedure,  as  amended  in  1876,  in  an  action  to  foreclose  a  mortgage 
against  the  estate  of  ^deceased  mortgagor,  it  is  not  necessary  to  present  the  mort- 
gage claim  for  allowance  or  rejection,  when  all  recourse  against  an^  property  of  the 
estate,  other  than  the  mortgaged  premises,  is  expressly  waived  m  the  complaint. 
Sccurify  Savings  Hank  v.  Connell  et  ai,     CaL  681. 

&,  Mortgage  Foreclosure — Judgment. — Judgment  foreclosing  a  mortgage,  given  to 
secure  the  mortgagee  for  liabilities  he  had  incurred  or  might  mcur  on  account  of  the 
mortgagor,  must  be  limited  to  the  amount  paid  by  the  mortgagee  under  such  liabil- 
ities, with  interest  from  the  day  of  payment.  Voffan,  administratriXf  etc.  v.  Cami' 
ftetti,  administrator,  etc.     CaL  431. 

10.  Mortgage— Fraudulent  Conspiracy — ^Foreclosure. — A  mortgagee  is  entitled  to 
a  decree  foreclosing  his  mortgage,  notwithstanding  the  mortgagor  was  induced  to 
execute  the  same  by  reason  of  a  u-audulent  conspiracy,  if  the  mortgagee  was  not  a 
party,  to  such  conspiracy.     Thatcher  v.  Edsall  et  aL     Col.  205. 

11.  A  Chattel  Mortgage,  until  it  has  been  Fqreclosed,  Conveys  no  Title  or 
interest  in  the  property  covered  by  it,  except  a  mere  lien  to  the  mortgagee.  Knowlvs 
V.  Herbert.     Or;  230. 

12.  Chattel  Mortgage — Change  of  Possession — Fraud. — A  mortgage  of  personal 
property  is  not  valid,  as  against  existing  creditors  of  the  mortgagor,  unless  the  same 
13  accompanied  by  an  open,  notorious  and  continued  change  of  possession.  Bat  thcf 
fact  that  the  mortgagee  employed  the  mortgagor  as  his  clerk,  for  a  time  after  the 
execution  of  the  mortgage,  is  not  per  se  a  fraud  that  admits  of  no  explanation,  or 
which  conclusively  shows  that  the  mortgagee  was  not  in  the  sole,  visible  and  exclu- 
sive possession  of  the  property.  Whether  there  was  such  a  possession,  is  a  question 
of  fact  for  the  jury.    Swing  v.  Merkley.     Utah,  211. 

13.  The  Same — Verdict.  — The  verdict,  that  the  mortgage  in  question  was  accompanied 
by  an  open,  exclusive  and  notorious  change  of  possession,  hel^  supported  lay  the 
evidence.     Id. 

14w  Chattel  Mortgage — UNcasRTAiNTY  in  Description. — A  chattel  mortgage  is  void 
for  uncertainty,  as  against  a  subsequent  attaching  creditor  of  the  mortgagor,  where 
the  property  mortgaged  is  described  as  a  certain  number  of  horses  and  mules,  giving 
their  names  and  color,  without  mentioning  the  })lace  w^here  such  animals  were  kept, 
or  situated,  or  for  what  purposes  they  ^ere  used.  This  is  especially  so  when  it  ap- 
pears that  the  mortgagor  has  a  large  number  of  other  animals  of  the  same  kind. 
Tabor  V.  Sampson  et  al     CoL  129. 

15.  Chattel  Mortgage — Recording — Attaching  Credttors.— Failure  to  record  a 
chattel  mortgage  in  the  county  where  the  property  mortgaged,  or  the  greater  part 
thereof,  is  situated,  renders  the  same  inoperative  as  against  a  subsequent  attaching 
creditor  of  the  mortgagor,  without  notice.    Id. 

16.  Heirs  OF  A  Deceased  Mortgagor  need  not  be  made  Parties  in  an  action  against 
his  executor  or  administrator  to  foreclose  the  mortgage.  Bayley  v..  Muehe.  CaL 
195,  364. 

See  Counter-claim,  1;  Growing  Crops,  1;  Guardian  and  Ward,  3;  Homestead,  6; 
Injunction,  5;  Marrtrd  Women,  4,  5;  Taxation,  3,  11,  13;  Use  and  Occupa-; 
HON,  1. 

MUNICIPAL  BONDS, 

See  Bonds. 

MUNICIPAL  CORPORATIONS. 
See  Corporations,  12. 
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MURDER  AND  MANSLAUGHTER. 

1.  Justifiable  ITomicide — Murder— Manslauohteb — Ixstbuciton. — In  a  profiecntiGii 

for  murder,  when  there  is  evidence  upon  which  a  conviction  of  manslaughter  could 
be  based,  an  instruction  that  "  insulting  words,  gestures  or  actions  will  not  reduce 
an  unlawful  killing  from  murder  to  manslaughter,  unless  the  gestures  or  actions  are 
such  as  to  reasonably- induce  the  belief  of  £inger  to  life,  or  of  great  bodily  hann, 
in  the  mind  of  the  person  against  whom  they  are  used,"  is  erroneous.  If  the  person 
against  whom  actions  are  used  reoHonahly  believes  that  he  is  in  danger  of  losing  his 
life,  or  of  receiving  great  bodily  harm,  the  kiUing  of  his  assailant  is  justifiable,  and 
not  unlawful.    People  v.  BiggiAs.     Cal.  678. 

2.  FiLixo  Information — Confession  of  Demurrer. — In  a  prosecution  for  murder,  an 

order  allowing  the  counsel  for  the  people  to  confess  a  demurrer  to  the  information, 
and  directing  a  new  information  to  be  filed,  is  equivalent  to  an  order  allowing  the 
demurrer,  within  the  meaning  of  section  1007  of  the  penal  code.     Id. 

3.  Information— Title   of   Court — Omission  of  Name  of  Count\'.  — The  omission 

to  name  the  county  in  the  title  of  an  action  in  which  an  information  is  filed  is  not  a 
fatal  defect,  when  the  body  of  the  information  designates  by  what  district  attorney 
the  same  is  filed.     Id. 

4.  The  Conclusion  of  an  Information  in  the  Language  of  the  penal  code,  section 

U51,  is  sufficient.     Id. 

5.  Murder— Manslaughter — Repeal  of  Statute — Habeas  Corpus. — The  petitioner 

w^  indicted  on  March  15,  1881,  for  a  murder  alleged  to  have  been  committed  on 
May  23,  1880,  tried  under  such  indictment,  found  guilty  of  murder,  and  sentenced 
to  a  life  imprisonment.  Such  judgment  of  conviction  was  subsequently  reversed 
by  the  supreme  court,  and  the  cause  remanded  to  the  lower  court,  for  the  reason 
that  after  the  commission  of  the  ofiense  the  legislature  had  so  amended  the  statute 
concerning  murder  as  to  render  it  impossible  for  the  petitioner  to  be  convietetl  of 
such  crime.  Ileldf  that  neither  such  amendment  nor  reversal  regaled,  quashed  or 
rendered  void  such  indictment  as  a  pleading;  that  upon  the  going  down  of  such 
case  to  the  lower  court  the  petitioner  could  be  tried  and  convicted  under  such  in> 
dictment  for  manslaughter,  but  that  a  judgment  for  manslaughter  rendered  upon  the 
•  former  verdict  convicting  the  petitioner  for  murder,  without  a  retrial  under  the  in- 
dictment, was  absolutely  void,  and  that  the  petitioner  was  entitled  to  his  discharge 
from  an  imprisonment  thereunder  upon  habeas  corpus.  In  re  Garvey,  oh  Iiabeas 
corjyus.     CoL  1. 

6.  Willful  Shooting  of  Human   Being — Self-defense — ^Burden  of  Proof.— The 

shooting  of  a  human  being,  if  not  justifiable  or  excusable,  is  presumed  to  have  heen 
done  wnllfully,  unlawfully,  wrongfully  and  maliciously,  and  in  an  action  to  recover 
for  such  shooting,  the  burden  of  proving  the  same  to  have  been  done  in  self-defense 
is  upon  the  defendant.     Brooks  v.  Haslam.     Cal.  366. 

7.  Murder — Strangulation — Evidence. — In  a  prosecution  for  murder  caused  by  stran- 

gulation, a  witn(^8s  may  be  asked  whether  certain  wounds,  found  upon  the  neck  of 
tho  deceased,  could  have  been  produced  by  the  hands  of  defendant.  ComUh  v.  Tcr- 
ritory.      Wy.  89. 

8.  Cause  of  Death — Chronic  Alcoholism. — In  a  prosecution  for  homicide,  where  death 

ensued  soon  after  the  infliction  of  the  wound,  and  evidence  is  oflTered  en  the  jiart  cf 
the  defendant  tending  to  show  that  death  was  occasioned  by  chronic  alcoholism, 
the  cause  of  the  death  is  a  question  for  the  jury.     People  v.  JUoan.     CoL  632. 

9.  Acceleration  op  Death  by  Violence — Homicide.  —  If  a  person  accelerates  the 

death  of  another  by  violence,  he  is  guilty  cf  homicide,  although  death  might  l^eand 
probably  would  have  been,  the  result  of  the  disease  which  then  afflicted  the  de- 
ceased.    Id. 

10.  Crime  Distinguishable  into  Degrees— Verdict. — Whether  the  verdict  rendered 
on  an  information  charging  prisoner  with  murder,  was  sufficient  under  the  rule  re- 
quiring the  degree  of  the  crime  to  be  found,  raised  but  not  determined.    People  v. 
Wasson.     Cal.  642. 

11.  Dying  Declarations. — Decedent's  statement  that  "I  think  that  this  man,  H.  W., 
is  the  man  that  shot  me,"  is  inadmissible.    Id. 

12.  Res  Gest^. — Statement  by  the  deceased  made  some  days  after  the  shooting,  are  but 
a  narrative  of  a  past  transaction,  and  are  incompetent.     Id. 

13.  Prejudice  of  Witness. — On  cross-examination  it  is  incompetent  to  ask  witness 
questions  that  will  show  that  he  entertains  feelings  of  hostility  and  prejudice  to- 
ward tho  party  against  whom  he  is  called*     Id. 
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14.  A  Verdict  »  a  Prosecution  for  murder,  that  **we  the  jury  do  find  Ihe  defend- 
ant guilty  of  murder  in  the  second  degree/'  is  sufficient  in  form.  Cornish  v.  Terri- 
UnTf,     Wy,  89. 

See  Assault  with  Deadly  Weapon,  3,  4;  Evidence,  22,  23. 

NEGLIGENCE. 

1.  Railroad— Negligence — Escape  of  Fire — Locomotivb.— A  raih-oad  company  is 

not  liable  for  damages  caused  by  sparks  emitted  from  one  of  its  locomotives,  if  the 
same  was  h\  good  order,  properly  constructed,  and  supplied  with  the  best  appli- 
ances in  use  to  prevent  the  es>cape  of  tire,  unless  the  sparks  escaped  through  the 
negligence  of  the  agents  and  servants  of  the  company.  Smyth  v.  Stockton  <L'  C.  li. 
B,  Co,     Cat.  575. 

2.  Railroad — Injury  to  Horse  and  Rider — Failure  to  Fence  Road. — Under  sec- 

tion 485  of  the  civil  code,  a  railroad  corporation  is  lialle  for  injuries  inflicted  by  it 
on  both  a  horse  and  the  person  riding  it,  when  such  injuries  arc  occasioned,  without 
negligence  on  the  part  of  such  rider,  on  a  portion  of  such  road  which  i^  not  inclosed 
as  required  by  sucn  section,     llynes  v.  S.  F.  <C-  N,  P,  E.  JR.  Co.     Cat.  99,  101. 

3.  Whether  the  Rider  was  Guilty  of  contributory  negligence,  under  the  particu- 

lar circumstances  of  this  case,  was  a  question  for  tlie  jury.     Id. 

4.  Master  and  Servant — Contributory  Negligence. — A  foreman  of  a  mine,  who 

has  practically  the  entire  charge  of  the  working  of  the  same,  with  authority  to  em- 
ploy rnd  discharge  the  workmen  as  he  sees  fit,  cannot  recover  for  personal  injuries 
resulting  from  an  accident  occasioned  by  defective  machinery,  -when  such  accident 
could  have  been  jjrevented  by  the  employment  of  an  additional  hand;  nor,  when  he 
assumes  and  continues  in  such  employment,  without  objection,  and  with  full  knowl- 
edge of  such  defect  in  the  machinery  of  the  mine.  Alexander  v.  Tennessee  andLoa 
CerriUos  Silver  Mining  Co.  N.  M.  71. 
6.  Breaking  of  Dam — Negligence  Instructions. — In  an  action  for  damages  caused 
by  the  breaking  away  of  a  dam  through  the  defendant's  negligence,  the  court  can- 
not instruct  the  jury  that  the  defendant's  failure  to  have  waste- water  gates,  or  to 
constantly  examine  the  dam,  was  negligence.  Whether  sach  facts  constituted 
negligence,  was  a  question  for  the  jury.  Weidchind  v.  I'uolumne  County  W.  Co, 
Col,  376. 

See  Master  and  Servant,  1-3;  Telegraph  Companies,  2,  3. 

< 

NEGOTIABLE  INSTRUMENTS. 

L  Stipulation  por  Attorney's  Fees  in  Note — Public  Policy  —  Usury.— A  stipu- 
lation in  a  promissory  note,  whereby  the  maker  agrees  to  pay  such  additional  sum 
as  the  court  may  adiudgo  reasonable  as  attorney's  fees,  in  the  event  of  an  action  be- 
ing instituted  to  collect  such  note,  is  not  void  per  sc^  as  being  contrary  to  the  policy 
of  the  usury  laws,  although  such  note  bears  the  highest  rate  of  interest  permitted 
by  the  law.     Peyair  v.  Cole.     Or.  5G0. 

2.  Promissory  Note — Default  in  Payment  of  Interest  —  Election. — A  provision 

in  a  promissorv  note  to  the  effect  that,  on  default  in  the  x)aymcnt  of  interest  as  it 
became  due,  the  principal  sum  shall  become  due  and  payable,  upon  the  option  of 
the  payee,  and  shall  thereafter  bear  interest  at  a  higher  rate,  cannot  be  Inkcn  ad- 
vantage of  until  the  payee  has  in  some  manner  manifebted  his  election.  Until  such 
election  has  been  made,  the  principal  sum  bears  interest  at  the  original  rate.  After 
the  maturity  of  the  note,  the  provision  in  regard  to  an  election  has  no  effect.  Dean 
V.  Applegartii,     Cal.  305. 

3.  Interest  on  Interest  in  Default. — A  promissory  note  cannot  provide  that  the 

interest  on  the  interest  in  default  shall  be  at  a  greater  rate  than  that  borne  by  the 
principal  debt.     Id. 

4.  Promissory  Note  —  Interest  upon  Interest. — A  promissory  note,  given  for  the 

5iaj'ment  of  interest  upon   interest,  which  had  previously  become   duo,  is  valid. 
lathaicay  v.  Meads  H  al.     Or.  554. 

5.  Assignment  of  Promissory  Note — Paitjent — Notice. — A  promissoi-y  note,  in  the 

hands  of  an  assignee,  by  an  assignment  after  maturity,  is  dischar  ed,  by  a  payment 
made  to  the  payee,  before  notice  of  the  assignment  has  been  given  to  the  maker. 
Ba.'k  rf  Stockton  V.  Jones.     Cal.  432. 

6.  Promissory  Nhte — Receipt — Parol  IEvtdence. — In  an  action  on  a  promissory  note, 

a  receipt  given  contemporaneously  therewith  is  admissible,  where  there  is  evidence 
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that  both  papers  were  parts  of  ono  transaction;  and  parol  testimony  moy  be  pfiven 
to  show  tliat  such  receipt  was  tlie  only  consideration  for  the  note.  Talinadge  v. 
Stretch.     Cal.  52. 

7.  Note  from  one  Pabtnee  to  Another — Consideration. — A  promissory  note  giren 
•  to  secure  the  i)laiutiir  for  money  advanced  by  him  for  the  defendant  on  account  of 

the  lattcr's  shoi'e  of  the  capital,  which  he  was  to  contribute  and  invest  in  their  buBi- 
ness,  is  supported  by  a  suiHcient  consideration,  and  the  plaintiff  may  recover  ther> 
on,  although  at  the  time  of  giving  the  note  the  plaintiff  and  defendant  were  part- 
ners.    Id, 

See  Consideration,  2;  Counter-claim,  2;  Deceit;  Fraud,  1;  Guardian  and  Ward, 
2;  Insolvency,  5;  Married  Women,  4,  5;  Mortgages,  3. 

NEW  TRIAL. 

1.  Trial — Surprise — New  Trial. — Where  depositions  had  been  taken  for  the  pnipose 

of  being  used  on  a  trial,  and  the  successful  party  conducts  the  tri-1  without  usiug 
them,  but  resorts  to  other  testimony,  such  as  the  t)ral  testimony  of  witnesses,  this 
does  not  constitute  a  le^'nX  surprise  upon  the  unsuccessful  party  entitling  him  to  a 
new  trial.     Heath  v.  Scott.     Cal.  644. 

2.  New  Trial— Mistake  and  Surprise— Absence  op  Attorney. — A  new  trial  will 

not  be  granted  for  the  reason  that  the  attorney  for  the  beaten  party  was  prevented 
by  mistake  and  surprise  from  attending  the  trial  of  the  case,  when  it  ap[iear3  that 
such  attorney,  in  the  exercise  of  ordinary  prudence,  could  have  been  jircsent,  and 
that  hi-j  non-attendance  was  not  due  to  any  fault  or  omission  cf  duty  on  the  part  of 
his  adversary.     Cox  v.  0*Neil.     Cal,  445.     Cox  v.  Ireland.     Cal.  446. 

3.  Alleged  newly-discovered  Evidence  is  no  Ground  for  a  new  Trial,  if  the 

moving  party  knew  of  the  same  before  trial.     Id,  ^ 

4.  Where  a  Cause  is  Remanded  by  the  Supreme  Court  for  further  proceedings, 

unless  the  order  of  the  court  is  restricted,  the  cause  goes  back  to  the  sujierior  court 
to  be  retrietl,  subject  to  the  views  expressed  by  the  supreme  court  CliandUr  v. 
People* s  Savings  Bank  ct  al,  Margaret  Poorman,  inventor.     Cal.  523. 

5.  When  material  Issues  are  not  disposed  of  by  the  verdict  of  a  jury,  or  the  find- 

ings of  a  court,  a  new  trial  must  be  had.      West  v.  Girard.     Cal.  648. 

6.  New  Trial — Conflict  op  Evidence. — Where  the  evidence  is  conflicting,  an  order 

granting  a  new  trial  on  the  ground  that  the  verdict  was  excessive,  not  &ustaine<l  by 
the  evitleuce,  and  contrary  to  law  and  evidence,  will  not  bo  interfered  with.  Ilerzog 
V.  Jufien.  Cal.  625. 
•7.  New  Trial — Conflict  op  Evidence. — An  order  m*anting  a  new  trial,  on  the  groond 
of  insufficiency  of  evidence  to  justify  the  decision  and  judgment,  will  not  be  dis- 
turbed, in  the  absence  of  a  manifest  abuse  of  discretion,  when  there  is  a  substantial 
confl.ict  in  the  evidence  upon  the  main  issues.  Nelson  v,  Floyd.  Fraser  v.  Ntl^t^ 
fit  al.     Cal.  144. 

8.  New  Trial — Conflict  of  Evidence. — An  order  denying  a  motion  for  a  new  trial 

will  not  bo  reversed  for  insufficiency  of  the  evidence  to  justify  the  verdict  when  the 
evidence  is  conflicting.    Sa'isburg  et  al.  y.  Drown.     Ca?.  618. 

9.  An  Order  denying  Motion  for  a  new^  Trial  will  not  bo  reversed  where  there  is 

a  material  conflict  in  the  evidence.     Jack  ct  al.  v.  Saunders  ct  al,     Ccd.  480. 

10.  An  Order  granting  a  new  Trial  will  not  be  Disturbed  when  the  evidence 
is  conflicting.     Reynolds  v.  Scott.     Cal.  291. 

11.  Order  granting  Defendant  a  new  Trial  afi&rmed.     Ileinleny,  CenterviUe,  etc 
Ditch  Company.     Cal.  436. 

See  Bill  of  Exceptions,  2,  3;  Findings,  1,  2. 

NOTICE. 

See  Bona  Fide  Purchaser,  1;  Fr^iud,  1;  Mortgages,  15;  Negotlible  Insibu- 

ments,  5;  Specific  Performance,  3. 

NOTICE  OF  LOSS, 
^ee  InsuPvAnce. 
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KUISANCR 

1.  Abatement  op  NtnsANCE--JcrDOMENT — Findings — Verdict. — Section  5  of  article 

VI  of  the  constitution  confers  jurisdiction  upon  the  superior  court,  of  actions  to 
prevent  or  abate  a  nuisance,  as  a  special  and  not  as  an  equitable  tribunal,  with  ref- 
erence to  such  actions.  When,  therefore,  an  action  to  «bate  a  nuisance,  and  for 
damages,  is  tried  by  a  jury,  the  general  verdict  for  damages  includes  a  finding  in 
favor  of  plaintiff  upon  all  the  issues,  and  the  judgment,  besides  adjudging  dam- 
ages, may  order  an  abatement  of  the  alleged  nuisance.  In  such  action  the  findings 
of  the  jury  are  not  merely  advisory  upon  the  court.  Learned  et  al.  v.  CcuUle  et  aL 
Col.  164. 

2.  Supervisors — EoADBfASTER^-NuisANCE,  Abatement  op. — The  board  of  supervisors 

of  a  county  cannot  authorize  a  roadmaster  to  do  an  unlawful  act,  and  their  direction 
to  do  a  lawfid  act  which  operated  an  injury  would  constitute  no  defense  to  an  abate- 
ment thereof  as  a  nuisance,  unless  it  at  least  affirmatively  appeared  that  the  work 
could  not  be  done  equally  well  in  such  manner  as  would  not  produce  the  injurious 
result     Id, 

3.  Nuisance — Public  Road — Parties. — In  an  action  to  abate  a  nuisance  caused  by 

the  interference  of  private  individuals  with  a  public  road,  neither  the  county  nor 
its  supervisors  are  necessary  parties.  Such  county  is  not  responsible  for  injuries 
Bufferecl  by  private  parties  because  it  did  not  restore  the  road  to  its  former  condi- 
tion.   Id. 

4.  Possession  as  Evidence  of  Title — Nuisance. — Actual  possession  of  land  is  evi- 

dence, prima  facie,  of  ownership;  and  one  in  possession  may  maintain  an  action 
upon  a  nuisance  which  injuriously  affects  his  enjoyment  of  the  possession.    Id. 

OAKLAND  SEWER. 
See  Constitutional  Law,  2. 

O'CONOR,  CHARLES. 
Life  of  (note),  112. 

OPINION  OF  COURT. 
See  Jurisdiction,  4. 

PARTIES. 

See  Corporations,  2;  Fraud,  5;  Insurance,  2;  Libel^  1;  Mortoage,  6, 16;  Nuisakce, 

3;  Partnership,  2. 

PARTITION. 

1.  Partition— Tenancy  in  Common — Partnership. — A  tenant  in  common  of  land  is 

entitled  to  a  partition,  although  he  has  never  been  in  actual  occupancy,  and  not- 
withstanding his  grantor  and  the  defendant  cotenant  were  copartners  in  the  crops 
raised  on  the  land.     Voce  v.  Daveggio.     Cal.  491. 

2.  A  Suit  to  Set  aside  a  Decree  for  the  Partition  of  Land  should  be  brought 

in  the  county  where  such  land  is  situated.     Bent  v.  Maxwelly  etc,  Co.     N.  M.  8. 

See  Fraud,  5;  Mistake,  3. 

PARTNERSHIP. 

1.  Partner's  Interest  in  Firm  Assits — Attachment  for  Individual  Debt — Sale 
BY  Sheriff — Possession — Accocnttno. — A  sheriff  may  attach  and  sell  the  interest 
of  one  partner  in  the  partnership  property,  for  his  individual  debt.  Ufon  so  doing, 
the  sheriO*  may  take  possession  of  the  entire  firm  assets,  and  transfer  such  posses- 
sion to  the  judgment  purchaser,  who  tfaerenprn  becomes  a  tenant  in  common  with 
the  other  partners.  If  such  property  is  sold  by  the  judgment  purchaser,  and  the 
entire  proceeds  converted  to  nis  own  use,  he  is  guilty  of  conversion,  and  an  action 
by  the  remaining  partners  for  an  accounting  will  not  be  held  barred  by  the  statute 
of  limitations,  unless  the  date  of  such  conversion  is  made  affirmatively  to  ap- 
pear.      WrigU  v.  Ward.     Cal  626. 
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2.  The  Same — Accounting — iNDisrENSABLE  Parties. — In  an  action  for  sncli  account- 

ing, the  partner  whose  individual  interest  has  been  sold  is  an  indispensable  party, 
althimgh  he  is  out  of  the  state  and  his  whereabouts  uhkuown.     Id. 

3.  Partneuship — Assignment  by  one  PAnTNEU. — One  partner,  in  the  voluntary  al>- 

seucc  of  his  copartner  from  the  state,  has  authority  t  j  assign  any  portion  of  the 
copartnership  property  to  a  creditor.     Bernhcim  cfr  Co.  v.  Porter.     Col.  434. 

4.  The  VoLrNTABY  Absence  of  one  Partner  from  the  State  does  not  operate  as  a 

dissolution  of  the  partnership.     Id. 
6.  The  Transfer  by  one  P.vrtner  of  his  Individual  Interest  in  a  i)ortion  of  the 

firm  property  does  not  give  his  transferee  the  right  to  maintiain  replevin  therefor  z^ 

against  a  bona  fide  purchaser  from  tho  tirm.     Id. 
C.  PaIitner  Selling  Partnership  I^roperty  in  bad  faith  does  not  make  the  other 

partner  a  tenant  in  common  thereof  with  a  purchaser  who  acts  in  good  faith.  Cr'Uc^ 

V.  MuUer.     CaL  649. 

• 

See  Accounting,  1;  Negotiable  Instruments,  7;  Partition,  1. 

PATENTS  AND  PATENT  RIGHTS. 

1.  Patent — Infringement. — A  patent  for  an  improvement  in  the  manufacture  of  boots, 

consisting  of  an  inside  counter-protector  at  the  back  of  the  boot,  the  side?  of  which 
extend  over  and  beyond  the  eye-seams,  at  the  sides  of  tho  boot,  and  fastened  b^-  a 
ro\v  of  stitching  beyond  the  eye-seams,  covering  and  protecting  them,  is  not  infringe*! 
by  an  outside  counter-protector  extending  into,  and  fastened  in  lapped  seams,  at  the 
sides  of  the  boot,  and  not  extending  beyond,  and  not  fastened  by  stitching  outside 
the  lapped  scams.     Buckinfjham  v.  Porter  ct  al.  (U.  S.  Cir.  Ct.)    CaL  G67. 

2.  Patent  No.  214,084,  Anticipated. — That  part  of  the  claim  of  patent  No.  214. 6S4, 

represented  by  figure  11  in  the  drawings  annexed  to  the  patent,  consisting  of  an 
outside  counter-protector  with  its  lateral  ends  extended  to  the  side -seams  of  the 
boot,  inserted  in  the  side-seams  formed  by  doubling  down  the  back  and  front  leath- 
ers of  the  boot,  either  with  or  without  a  welt,  and  stitching  all  together  in  forming 
tho  scams,  is  old,  and  on  that  ground  the  patent  is  void  as  to  that  part  of  the  claim, 
being  tho  only  part  infringed  by  a  boot  having  an  outside  counter-protector  extended 
into  and  similarly  fastened  in  its  lapped  side-seams  only.     Id. 

3.  State  of  the  Art. — The  claim  of  a  patent  must  be  construed  in  the  light  of  the 

state  of  the  art.     Id. 

4.  Patentee  must  Mark  Patented  articles— Section  4900  Revised  Statutes  Con- 

strued.— The  patentee  having  put  his  patented  article  upon  the  market  without 
marking  it  *  *  patented, "  as  reciuired  by  section  4900  revised  statutes,  defendant, 
without  notice  of  the  patent,  from  time  to  time  for  a  number  of  years  infringed  it. 
In  lS7r>,  while  making  a  steam  condenser  having  in  it  the  patented  article,  he  waa 
notified  for  tlio  first  time  that  it  was  patented,  whereupon  he  immediately  offered 
to  pay  the  established  royalty  for  all  tho  patented  article  he  had  already  introduced 
into  that  condenser,  and  for  enough  more  to  fmish  it ;  but  the  patentee  refuaed  to 
accept  the  offer  unless  defendant  would  pay  the  entire  royalty  for  all  previous 
infriu^^'emcnts  made  without  notice  of  tho  X)Atent,  which  defendant  refused  to  do. 
L'cfondaut  thcreu[>on  finished  that  condenser,  using  sufficient  c»f  tho  patented  article 
for  that  purpose,  but  did  not  otherwise  infringe  tho  patent  after  notice.  Ildd,  tliat 
defendant  was  only  liablo  for  tho  infringement  arismg  from  the  making  and  selhug 
th'3  condenser  finished  after  receiving  actual  notice  of  the  patent.  Allen  v.  Dtacotiy 
(U.  S.  Cir.  Ct.)    Cat.  381. 

5.  Notice  of  Special  Matter  under  Section  4020  R.  S.— Notice  of  special  matter 

in  an  action  for  the  infringement  of  a  patent,  is  not  a  pleading,  and  instead  of  being 
put  ill  tlic  answer,  should  bo  served  on  tho  adverse  party.  Cottier  et  oL  v.  StimsoA 
et  al.  (U.  S.  Cir.  Ct.)    Or.  472. 

6.  Special  PLE.i  in  action  for  Infringement. —Special  matters  which  may  be  given 

in  evidence  under  the  general  issue  and  a  notice  in  such  action  may  also  be  rleadcd 
si)ecirJ]y ;  but  special  pleas  must  conform  to  the  code  of  civil  procedure.     la. 

7.  The  Lastmond  Patent,  No.  171, 92G,  January  11,  1870.— Neither  the  Uolt  patent. 

No.  117,2GG,  issued  February  10,  1874,  nor  "A  Treatise  on  Ventilation,"  written  by 
Lewia  \V.  Leeds,  and  printed  by  John  Wiley  &  Sons,  New  York,  1871,  anticipated 
tho  invention  of  Eibert  Eastmond,  entitled  in  the  application  for  a  {latent,  made 
S^:)t.oinijcr  2*2,  lS7o,  *'Improvcment  in  Ventilating  Water  Closets."     hL 

8.  Damack-i. — The  amount  of  tho  royalty  char;^ed  and  paid  for  the  use  of  the  invention 

taken  as  the  measure  of  damages  for  an  infringement  of  the  patent  therefor.    Id, 
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PAYMENT. 

See  Admibaltt,  5,  7;  Justice's  Court,  4;   Negotiable  Instruments,  6;   Specific 

Performance,  2,  5. 

PENALTY. 
See  Contempt,  1. 

PERJURY. 

1.  Perjury  under  Laws  of  the  United  States. — To  constitute  perjury  under  the 

law's  of  the  United  States,  it  must  appear  that  the  ofHcer  administering  the  oath 
was  authorized  to  administer  it  by  the  laws  of  the  United  States.  UnlM  States  v. 
Madison  (U.  S.  DUt.  Ct.)     Cat,  543. 

2.  The  Same — Timber  Entries— Affidavit. —The  affidavit  required  by  section  2  of 

the  act  of  June  14,  1878,  **  to  encourage  the  growth  of  timber  on  the  western  prai- 
ries,'* may  be  made  before  the  clerk  of  any  state  court  of  record,  or  before  any  local 
state  officer,  such  as  a  notary  public  residing  in  the  distiict  where  the  land  is  situ- 
ated, authorized  by  the  state  law  to  administer  oaths.  The  maker  of  such  affidavit, 
so  taken,  if  false,  is  guilty  of  perjury  under  the  laws  of  the  United  States.     Jd. 

3.  Subornation  of  Perjury — Action  for — Damages. — A  civil  action  for  damages 

does  not  lie  against  a  person  for  suborning  a  witness  to  swear  falsely  in  a  criminal 
prosecution  against  the  plaintifid     Taylor  v.  Bidvueil.     CaL    479. 

PLlCE  OF  TRIAL. 

See  Venue. 

PLEADING  AND  PRACTICE. 

1.  Pleadings  under  Code— Construction  of.— The  allegations  of   pleadings  under 

the  code  must  be  liberally  construed,  with  a  view  to  substantial  justice  between  the 
parties.  It  is  sufficient  if  the  complaint  contain,  in  ordinary  and  concise  language 
and  with  reasonable  certainty,  allegations  of  such  constitutive  facts  as  will  en  tide 
the  plaintiff  to  prove  and  maintain  his  case,  and  give  the  defendant  an  opportunity 
to  meet  and  controvert  the  same.  Fanisworth  et  al.  v.  Holderman  et  at.  Utah^ 
342. 

2.  Pleading — Contract — Performance — Acceptance — WAn^ER.- A  complaint  whict 

sets  forth  an  executory  contract  for  the  sale  and  delivery  of  "about  nineteen  hun- 
dred head  of  cattle,  more  or  less,  as  i:>laintiff'8  were  able  to  deliver,"  coupled  witb 
an  allegation  setting  up  an  acceptance  by  the  defendants  of  '*  about  seventeen  huu- 
dretl  and  forty -four,"  m  full  for  the  number  to  be  delivered  under  the  contract,  and 
the  promise  to  pay  for  the  same  a  certain  sum  of  money,  and  a  failure  so  to  do,  is 
sustained  by  evidence  of  a  contract  by  the  terms  of  which  the  greater  number  of 
cattle  were  to  be  delivered,  and  paid  for  at  a  certain  price  per  head  as  classiiied, 
with  evidence  of  the  defendants'  acceptance  of  the  smaller  number,  and  promise  to 
pay  therefor.     Id, 

3.  Pleading  Writfen  Instrument — Consideration. — A  complaint  in  an  action  to  en- 

force a  written  instrument,  not  under  seal,  and  not  negotiable,  must  allege  a  consid- 
eration.    Fdt  V.  judd.     Utah,  276. 

4.  Action   against  County —Presentation  op  Claim  —  Pleading. — In  an  action 

against  a  county  the  complaint  must  allege  the  presentation  of  the  plaintifiPs  claim, 
demand  or  right  of  action  to  the  county  court  for  allowance,  and  the  reject  n 
thereof.     Fmton  v.  Salt  Lake  County  et  at     Utah^  263. 

5.  Pleading — Sufficiency  of  Answer. — An  answer  which  clearly  puts  in  issue  the 

material  allegations  of  the  complaint  is  sufficient.  It  heed  not  <  ontrovcrt  imma- 
terial matter.     Bay  State  Silver  Mining  Co.  v.  Brovm  (U.  S,  Cir.  Ct.)    Nev.  520. 

6.  The  Averments  of  an  Answer  must  be  taken  as  True,  for  the  purposes  of   a 

judgment  on  the  pleadings.     Fleming  v.  Wells.     Cat.  159. 

7.  Denials— Sufficiency  of  on  Appeal. — A  denial  of  an  allegation  as  a  verified  plead- 

ing, although  informal,  will  be  held  sufficient  on  appeal,  if  the  parties  treated  it  as 
pufficieiit  on  the  trial.  Jliatt  v.  Board  of  Trustees  of  Meridian  School  District, 
CaL  460. 

8.  Sham  and  Irrelevant  Answers — Notice  of  Motion  to  Strike  Out. — Only  sham 

or  irrelevant  answers  may  be  stricken  out  on  motion.     But  where  a  rule  of  court 
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requires  notice  of  every  motion  not  ex  parU^  it  is  error  to  allow  such  an  answer  to 
be  stricken  out  without  notice.     Araia  v.  l^ellurium,  etc.,  Min.  Co.-    Cat  151. 

9.  Causes  of  Action  to  Set  Aside  a  Fraudulent  Conveyance,  and  to  recover  pos- 

session of  the  land  affected  thereby,  may  be  joined  when  all  the  matters  complained 
of  delate  to  the  same  property,  are  parts  of  one  transaction  and  one  design  to  de- 
fraud all  the  parties  who  defend  the  action.     PJister  v.  Dascey.     Cal,  .303. 

10.  Misjoinder  of  Defendants  —  Disclaimer — Dejcurrer. — MisjcHnder  of  certain 
parties  as  defendants  cannot  be  taken  advantage  of  by  the  defendants  properly 
joined,  when  the  defendants  improperly  joined  disclaim  all  interest  in  the  sabject- 
matter  of  the  litigation,  and  their  aisclaimer  is  acted  upon  by  the  court  and  accepted 
by  the  plaintiffs.     PJUter  et  aL  v.  Daitcey  et  al.     CcU,  303. 

11.  CAUSE.S  OF  Action  which  do  not  Afpect  the  Same  Parties  cannot  be  united. 
Johnson  v.  Kirhy.     CaL  482. 

See  Amendments;  Appeal;  Arbitration  and  Award;  Assumpsit;  Attachment; 
Bill  of  Kxceptions;  Claim  and  Delivery;  Continuance;  Contracts,  3;  Con- 
version, 2;  Counter-Claims;  Demurrer;  Dismissal  of  Action;  Eminent  Do- 
main, 3-5;  Forcible  Entry  and  Detainer;  Fraud,  3,  4;  Guardian  and  Ward, 
1;  Infants,  1;  Injunction,  1,  4;  Insolvency;  Mechanics'  Liens,  3;  Patents 
AND  Patent  Rights,  6,  6;  Quieting  Title;  Statute  op  Limitations,  1,  4; 
Street  Assessments,  1,  2. 

POLYGAMIST. 
See  Jury  and  Jurors,  4. 

POSSESSION. 

See  Adverse  Possession;  Mines  and  Mining,  7;  Mortgages,  12,  13;  Nuisance,  4; 
Public  Lands,  1-6;  Quieting  Title,  1;  Specific  Performance,  3;  Statute  of 
Limitations,  3. 

PRECEDENT. 
See  Jurisdiction,  4 

PRINCIPAL  AND  AGENT. 

1.  Building  Contract — Acceptance  by  Agent  — Fraud  —  Mistake.  —  Where  the 
promisees  under  a  buildinff  contract  agree  to  pay  for  the  work  contracted  to  be 
done,  upon  its  acceptance  oy  an  agent  mutually  agreed  upon,  the  acceptance  by 
such  agent  is  conclusive,  in  the  absence  of  any  fraud  or  mistake  on  liis  part.  Moore 
V.  A'crr  et  al,    CcU.  628. 

See  Corporations,  7;  Evidence,  12;  Master  and  Skbyaiyt. 

PRIORITY. 
See  Bona  Fn>B  Purchaser,  1;  Mortgages,  15;  Specific  Pebpobmakcx,  4. 

PROBATE  COURT. 
See  Cancellation,  1. 

PROMISSORY  NOTE. 
See  Negotiable  Instruments. 

PROSTITUTION. 

1,  Taking  Female  Minor  for  Purposes  of  Prostitution.  —  Evidence  held  insuffi- 
cient to  sustain  the  judgment.     People  v.  Murray,     CaL  625. 

PUBLIC  LANDS. 

1.  Right  in  Public  Lands  not  Initiated  by  Trespass.— No  right  to  locate  and  pur- 
chase a  portion  of  ''mineral  land,"  as  a  part  of  the  public  domain,  can  be  initiated 
by  an  intrusion,  against  the  will  of  the  occupant,  upon  lands  inclosed  by  a  fence, 
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and  in  the  actual  x>03session,  occupation  and  use  ot  another  claiming  title  under  a 
patent  of  the  United  States  covering  the  land,  issued  under  the  acts  of  Congress  of 
July  1,  1S62  (12  Stat  489),  and  July  2,  1864  (13  id.  356),  granting  lands  to  the  Cen- 
tral Pacific  Railroad  Company  to  aid  in  the  construction  of  its  road«  Cowell  y. 
Lammers  et  al.  (  U.  S,  Cir.  CtA    CaL  504 

2.  U.  S.  Patent  Conclusive  on  Collateral  Attack. — A  patent  issued  to  the  Cen- 

tral Pacific  Kailroad  Company  under  said  acts,  regular  in  form,  by  the  proper  offi- 
cers, to  **altemat3  sections  of  land  designated  by  odd  numbers,"  within  the  limits 
of  the  congressional  grant,  cannot  be  collaterally  attacked  by  an  intruder  upon 
the  actual  possession  of  the  grantee  of  the  patentee,  occupying  and  claiming  title 
under  the  patent.     Id. 

3.  Tre-;fass£r  upon  Actual  Possession  ov  Land. — An  intruder  upon  the  actual  pos- 

session of  another,  of  Ixmds  held  and  claimed  by  the  occupant  under  a  patent  from 
the  United  States,  regular  upon  its  face,  issued  under  the  said  acts  of  congress 
granting  lands  to  the  Central  Pacific  Bailroad  Company,  does  not  occupy  a  position 
that  entitles  him,  coUateraUy,  to  call  in  question  the  validity  or  cfi^ect  of  the  pat- 
ent, in  a  suit  by  the  party  in  possession  holding  title  under  the  patent,  to  restrain 
the  commission  of  trespasses  m  the  nature  of  waste.     Id. 

4.  Exception  of  Mineral  Lands  in  Patent. — The  fact  that  the  patent  issued  under 

said  acts  of  congress  contains  a  clause  not  required  by  the  acts  to  be  inserted  in  the 
patent,  **  excluding  and  excepting  all  *  mineral  lands,'  should  any  be  found  to  exist 
in  the  tracts  described  in  the  foregoing,"  does  not  change  or  affect  the  rule  that  an 
intruder  on  the  xiotual  possession  of  the  grantee  in  a  patent,  claiming  title  under 
.  the  patent,  cannot  ajssail  the  patent,  collaterally,  in  a  suit  between  such  grantee  and 
intruder.     Id, 

5.  Patent  Conclusive  of  Patentability  on  Collateral  Attack. — A  patent, in  all 

respects  regular  upon  its  face,  issued  by  the  proper  officers  under  said  acts  of  con- 

frcss,  even  though  containing  a  clause  excluoing  and  excepting  such  lands  as  shaD 
c  found  to  bq  mineral,  is  conclusive  evidence,  upon  a  coUatei-al  attack,  that  the 
lands  are  not  mineral,  and  that  they  are  properly  included  in  the  patent.     Id. 

6.  Case  in  Judgment.— On  June  27,  1867,  a  patent,  in  all  respects  regular  on  its  face, 

was  issued  by  the  proper  officers,  covering  the  north-east  quarter  of  section  17,  T.  9, 
range  9  east.  Mount  Diablo  base  and  meridian,  to  the  Central  Pacific  Railroad  Com- 
pany, under  said  acts  of  congress  of  1862  and  1864,  ^ranting  lands  to  aid  in  the 
construction  of  the  road  of  said  comjxany,  the  said  lands  being  within  the  limits  of 
the  grant.  There  was  nothing  in  the  records  of  the  land-office,  or  in  the  i)atent,  to 
indicate  that  any  portion  of  said  lands  described  in  the  patent  was  *' mineral  land." 
Tho  patent  contained  a  clause  **  excluding  and  excepting  from  the  transfer  1.)y  these 
presents  *  all  mineral  lauds,'  should  any  be  found  to  exist  in  the  tracts  described  in  the 
foreffoing."  In  March,  1873,  the  patentee  sold  and  conveyed  said  lands,  with  other 
lands,  to  M.,  who  entered  into  the  actual  possession  and  occupation  of  said  lands  so 
conveyed,  including  the  land  in  question — fenced,  built  upon,  otherwise  improved 
and  used  it,  making  lime  for  sale  upon  it,  cultivating  a  part,  and  cuttins  hay  on  and 
pasturing  the  remainder.  The  actual  occupation  and  use  continued  till  November 
*24,  1S77,  when  he  sold  and  conveyed  it  to  complainant,  who  immediately  took  pos- 
session and  continued  in  the  actual  possession,  occupation  and  use,  for  similar  pur- 
poses, till  the  commission  of  the  acts  complained  of.  In  1881,  defendant,  claiming 
a  right  under  the  laws  relating  to  mineral  lands,  assuming  the  portion  intruded 
upon  to  be  a  part  of  the  public  mineral  lands,  entered  upon  it  against  the  will  of 
complainant,  took  up  a  mining  claim,  and  performed  the  acts  stated  in  tho  bill. 

Held,  That  defendant  is  not  in  a  position  which  entitles  him  to  attack  the  jiatent, 
collaterally,  in  this  suit,  both  upon  the  grounds  that  he  could  not  initiate  a  right  to 
a  mining  claim  by  an  unlawful  intrusion  upon  the  actual  possession  of  another 
claiming  title  under  a  patent,  as  was  decided  by  the  supreme  court  in  Atherton  v. 
Fowler^  96  U.  S.  513,  and  on  the  flrround  that  the  patent  is  conclusive  when  collat- 
erally called  in  question,  as  decided  in  Steel  v.  The  Smelling  Co.,  104  U.  S.  647, 
650-4.     Id. 

7.  OccupANcr   OF  Public  Land-- Quitclaim  Deed — Tr-usr— Gift. — A  person  in  the 

occupancy  of  public  land,  having  no  right  or  title  thereto,  who  conveys  the  same  by 
a  quitclaim  deed  as  a  gift  to  his  wife,  does  not  hold  the  title  subsequently  acquired 
by  him  in  his  own  name  and  with  his  own  money,  under  the  United  States  home- 
stead laws,  and  by  purchase  from  the  state,  in  trust  for  his  wifer  Brannoch  ct  al. 
V.  Monroe.     CaL  481. 

8.  Occupant  of  Public  Lands — Sale  of  Interest  of,  under  Execution. — ITie  in- 

terest of  any  person  in  the  actual  occupation  of  public  lands  of  Jhe  United  States, 
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SALVAGK 
See  Admibaltt. 

SAN  FRANCISCO. 
See  Street  Assessme^it,  5. 

SANTA  BARBARA  COUNTY. 
See  PuBUO  Ofticebs,  1;  Street  Assessment,  3»  ^ 

SECRETARY  OP  TREASURY. 
See  Duties  on  Imports. 

SEDUCTION. 

1.  Statute  of  Limitations — Seduction  of  Minor — Majority. — The  statute  of  limit- 

ations does  not  conunence  to  run  against  the  right  of  a  minor  to  sup  for  own  setluc- 
tion,  until  she  attains  her  majority.     Murrcllbyher  Guardians.  Morgan.     Cat.  t-'>.'l 

2.  Seduction — Statute  of  Limitations — Prior  Judgment. — An  action  by  an  infant 

suing  by  her  guardian,  to  recover  for  her  seduction,  is  not  barred  by  a  judgment  in 
favor  of  the  defendant  in  a  prior  action  by  the  plaintiff,  in  which  the  complaint  con- 
tained no  averment  as  to  infancy,  and  such  judgment  was  entered  on  a  demurrer 
thereto  on  the  ground  that  the  action  was  barred  by  the  statute  of  limitations.    /'/. 

3.  Seduction^  -Consent  of  Female — Persuasion. — The  right  of  a  female  to  maintain 

an  action  for  her  seduction  is  not  defeated  by  her  consent  procured  by  penoasion, 
inducement  or  artful  means.     JcL 

SENATORS. 
See  Election,  1. 

SEPARATE  PROPERTY. 
Bee  Husband  and  Wife,  1;   Married  Women. 

SERVANT. 
See  Master  and  Servant. 

SET-OFF. 
See  Judgments,  13. 

SHERIFFS. 

].  Sheriff's  Fees  for  Mileage. — The  provision  of  the  statute  of  1869-70,  p.  159, 
authorizing  the  sheriff  to  charge  for  **  mileage  in  any  criminal  case  or  proceieding," 
does  not  authorize  him  to  charge  mileage  for  other  traveling  than  that  which  is  ex> 
pressly  mentioned  in  the  statute,  but  simply  fizes  the  rate  which  may  be  chargi'd 
when  mileage  is  allowed  by  any  other  statute.  BougfUon  v.  County  qf  Santa  Bar- 
bara.     Cal.  22. 

See  Conversion. 

SHERIFF'S  SALE. 

1.  The  Plaintiff  in  an  Execution  cannot  maintain  an  Action  against  a  Bidder 

at  a  sheriff's  sale,  to  recover  the  amount  of  his  unpaid  bid.  The  sheriff  only  can 
maintain  such  action.     Burhank  v.  Dodd,     Or.  338. 

2.  Sheriff's  Sale — Execution — Levy — Judgment — Relation. — The  title  of  the  pur- 

chaser at  a  sheriff's  sale  does  not  depend  on  the  sheriff's  return  to  the  writ,  whether 
such  return  be  good  or  bad,  sufficient  or  insufficient.  Such  title  relates  iMbck  to  the 
date  of  the  judgment,  and  not  from  the  date  of  any  real  or  pretended  levy.  Hib- 
herd  v.  Smith.     Cat.  446. 

See  Injunction,  3,  4;  Partnership,  1. 
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SmPPING. 

See  Admiralty. 

SLAUGHTERING  ANIMALS. 
See  Constitutional  Law,  3. 

SPECIFIC  PERFORMANCE. 

1.  Specific  Performance — Parol  Contract  for  Sale  of  Land— Part  Perform- 

ance.— PosseBsion  of  a  lot  of  land  under  a  parol  contract  for  the  sale  thereof,  the 
expenditure  of  money  in  the  improvement  thereof,  and  partial  payments  of  the 
purchase-price,  constitute  part  performance  of  the  contract,  which  takes  it  out  of 
the  statute  of  frauds,  and  entitles  the  vendee  to  specific  performance  of  the  contract, 
as  against  a  subsequent  purchaser  from  the  vendor,  who  took  with  notice  of  the 
vendee's  equities.    Day  v,  Cohn.     Cat.  577. 

2.  Payment  of  Purchase-price — Tibie  Essence  of  Contract — Vendor's  Acquies- 

cence.— When  the  purchase -price  of  such  land  was  to  be  paid  from  "time  to  time, 
a-j  the  vendee  earned  it,"  time  is  not  of  the  essence  of  the  agreement,  and  a  failure 
to  make  payments  as  the  same  were  earned  will  not  defeat  the  vendee's  right  to  a 
specific  performance,  when  the  vendor  acquiesced  in  the  delay.     Id. 

3.  Possession  of  Vendee — Statute  of  Limitations — Notice.  —The  equitable  right  of 

a  vendee,  under  an  executory  contract  for  the  sale  of  land,  to  a  specific  performance 
of  his  contract,  is  not  affected  by  the  statute  of  limitations  so  long  as  he  is  in  pos- 
session of  the  land  under  the  contract.  Such  possession  is  notice  to  subsequent 
purchasers  from  the  vendor  of  the  vendee's  equities.     Id, 

4.  Contract  for  Sale  of  Land— Specific  Performance— Subsequent  Purchaser, 

One  in  possession  of  government  land  under  a  written  contract,  by  the  terms  of 
which  his  vendor  agreed  to  convey  to  him  the  legal  title  as  soon  as  it  was  obtained 
from  the  United  States,  upon  payment  by  the  vendee  of  the  government  price  per 
acre,  and  a  just  proportion  of  the  expenses  incurred  in  procuring  the  patent,  is  en- 
titled to  priority  over,  and  may  have  his  agreement  specially  enforced  against,  a 
subsequent  purchaser  from  such  vendor.     Peaslcy  v.  IlaH.     Col.  623. 

5.  The  Same — Payment — Conditions  Precedent. — The  vendor  u%der  such  contract 

was  bound,  as  a  condition  precedent  to  his  right  to  demand  judgment  from  the 
vendee,  to  notify  him  of  the  issuance  of  the  patent,  and  of  the  amount  of  the  pur- 
chase-money to  be  paid  by  him.     Id. 

SPECIAL  ADMINISTRATOR 
See  Estates  of  Deceased  Persons,  1. 

STALLION. 
See  Execution,  1. 

STATUTES. 

1.  Construction  of  Act — Title  and  Preamble. — In  the  construction  of  a  statute, 

both  the  title  and  preamble  may  be  considered  in  doubtful  cases.  Kahti  v.  Salmon 
(U,  S.  Cir.  CL)    Or.  383. 

2.  Act  to  Prevent  ^raud  and  Injustice — Construction  of. — An  act  to  prevent  fraud 

and  injustice,  as  the  assignment  act  of  1878  (Or.  Ses.  L.  36),  should  be  liberally 
construed  to  that  end.     Id, 

See  Chinese  Restriction  Act;  Jury  and  Jurors,  3. 

STATUTE  OB  FRAUDS. 

1.  Sale  of  Mining  Claim — Parol  Contract — Statute  of  Frauds, — A  parol  contra  .it 
for  the  sale  of  a  mining  claim  is  void  under  the  statute  of  frauds.  And  the  same  is 
true  as  to  a  parol  modification  of  a  written  contract.     Kelly  v.  Huhle.     Or.  737. 

See  Married  Women,  5;  Mortoaoes,  7;  Vessels,  1. 
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STATUTE  OF  LIMITATIONS. 

1.  Plea  of  the  Statute  op  Limitations. — In  an  action  for  tho  recovery  of  the  pos- 

session of  real  property,  the  defense  of  the  stitute  of  limitations  should  be  pleaded 
directly,  as  that  the  cause  of  action  did  not  accrue  within  the  ten  years  next  More 
the  commencement  of  the  action;  but  the  allegation  that  neither  the  plaintiff  nor 
his  grantor  were  seized  or  possessed  of  the  premises  during  that  period,  is  suihcient 
to  allow  proof  of  adverse  possession  by  the  defendant,  inconsistent  with  the  plaint- 
iff's right  to  maintain  the  action.     Zeiiin  v.  Rogers  (17.  iS*.  Cir.  Ct.)     Or.  466. 

2.  Amendment  after  Verdict. — In  the  furtherance  of  justice  the  defendant  may  an^l 

ought  to  be  allowed  to  amend  such  a  defense,  after  vd^dict,  so  as  to  make  it  conform 
to  the  ultimate  fact  proven — ^the  action  did  not  accrue,  etc.     Id. 

3.  Proof  of  Possession. — The  fact  that  the  plaintiff's  grantor  abandoned  or  relinquish&l 

the  possession  of  the  premises  in  controversy  to  the  defendant  absolutely,  for  any 
cause  or  consideration,  and  that  the  latter  thereupon  took  and  held  such  possession 
to  the  exclusion  of  such  grantor  and  his  assigns,  may  be  shown  by  parol  in  support 
of  the  defense  of  the  statute  of  limitations.     Id. 

4.  The  Statute  of  Limitations  may  be  Pleaded  by  referring  to  the  appropriate  uec- 
tions  of  the  code.     Packard  v.  Johnson^     Cal.  763.     ParJcard  v.  3foss.     Cat.  769, 

See  Adverse  Possession,  6;  Bonds,  1;  Counter-claim,  1;  Deceit;  Malicious  Prose- 
cution; Seduction,  1,  2. 

STOCK    AND    STOCK-HOLDERS. 
See  Corporations,  2-4. 

STREETS. 

I.  SuPERVLsoRS  Opening  Roai>— Notice  of  Proceedings. — The  board  of  supervisors 
of  a  county  have  no  power  to  cause  the  construction  of  a  road  through  the  lands  of 
a  private  individual  without  giving  such  person  notice  of  the  proceedings  to  open  the 
road,     Silva  v.  Garcia.     Cal.  769. 

See  Dedication,  I. 

t 

STREET  ASSESSMENT. 

1.  Complaint — Street  Assessment — City  of  Stockton. — The  complaint  in  this  action. 

to  enforce  a  street  assessment  as  against  certain  lands  in  tho  city  of  Stockt<jn,  re- 
viewed and  held  to  state  facts  suihcient  to  constitute  a  cause  of  action.  OV^^  ry 
Stockton  V.  Dahl,  and  lots  No.  2,  etc.     Cal.  308.  • 

2.  TuE  Same— Assessment  Lists— I'^vidence— Pleading — Improvement  or  Streets.— 

Under  section  29  of  the  charter  of  tlie  city  of  Stockton,  tlie  assessment  lists  for 
street  improvements  do  not  prove,  even  prima  fack\  that  the  city  council  **  has 
caused  a  survey  and  estimates  to  bo  prepared  of  projwsed  work  to  be  filed  with  tho 
city  clerk,"  or  *'  fixed  a  time  for  the  hearing  upon  such  a  proposition,"  or  **  onlered 
work  or  improvements  to  be  done."  Nor  are  such  lists  evidence  of  a  publication  of 
notice,  soliciting  bids,  or  of  the  awarding  of  a  contract,  or  of  any  of  the  acts  of 
otiicers  of  the  municipality  which  precede  the  doing  of  the  work.  None  of  these 
acts  separately  or  together  constitute  the  *'levy"  of  an  assessment.  Yet  all  of 
them  must  be  averred  in  an  action  to  enforce  such  assessment,  and,  if  denied,  proved 
by  competent  evidence.     Id. 

g.  Santa  LJakbara — Opening  Streets — Petition  for. — The  act -of  March  Sfi,  1S7S 
(Stats.  1877-S,  p.  777),  authorizes  the  common  council  of  the  city  of  Santa  Barl>ara 
to  lay  out,  etc.,  any  one  street  between  certain  lerviini,  upon  presentation  of  a  ^n-ti- 
tion  signed  by  the  owners  representing  a  majority  of  the  frontage  *'upon  the  pro- 
posed imi)rovement. "  The  act  does  not  contemplate  the  presentation  in  one  pctiti*  n 
of  a  prayer  or  demand  for  the  improvement  op  laying  out  of  more  than  one  street, 
nor  empower  the  council  '*  to  open,  ektend,  widen,  straighten,  or  close  up"  a  cre:ii 
number  of  streets  in  one  proceeding.  Even  if  it  does,  such  petition  must  have  been 
si;^iicd  by  the  owners  of  a  majority  Of  the  frontage  upon  each  separate  street.  Ihe 
l)ower  of  the  council  to  act  depended  upon  the  presentation  of  a  petition  such  as 
the  law  requires.     ISoorman  v.  Santa  Barbara.     Cal.  104. 

4.  The  Same — UNCONsriTUTioxALiTY  op  Act. — Such  act  is  unconstitutional  and  voiJ, 
]>ccaiise  it  make-j  no  provision  for  any  process  or  notice  to  bo  served  upon  thex>ersuui 
whose  propei-ty  is  to  be  charged  with  the  assessments.     Id. 
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5.  Co^TTRACT  FOR  ^Iaoadamizino  Street—Geadino. — The  board  of  supervisors  of  San 
Francisco  can  authorize  a  contract  to  be  made  for  macadamiziiig  a  street,  after  a 
contract  for  grading  it  had  been  entered  into,  and  before  it  had  been  graded.  Dyer 
V.  Hudson:    CcU.  198. 

See  Eminent  Domain,  4. 

SUBORNATION  OF  PERJURY. 
See  Pekjitrt,  2. 

SUMMONS. 

1.  Service  of  Summons — ^Foreign  Corporation — Managing  Agent. — Service  of  sum- 
mons on  a  foreign  corporation  may  bo  made  on  its  managing  agent  when  it  has  never 
designated  a  person  upon  whom  service  of  process  can  be  had,  under  the  statute  of 
1871-2,  page  826.     Thomas  v.  Placer  mile  O.  Q.  Mining  Co,     CaL  111, 

See  Judgment,  5 ;  Jurisdiction,  2. 

SUPERIOR  COURT. 
See  JuBiSDicnoN,  3;  Nuisance,  1. 

SUPPLEMENTAL  PROCEEDINGS. 

1.  Supplemental  Proceedings— Attachment — Chattel  Mortgage  —  Garnishee.— 
Proceedings  supplemental  to  execution  are  purely  legal,  and  cannot  be  used  by  the 
jud /ment  creditor  for  tha  purpose  of  enforcmg  the  lien  which  the  judgment  debtor 
has  by  virtue  of  a  chattel  mortgage  on  the  property  of  the  garnishee.  Knowles  v. 
Herbert     Or.  230. 

SUPREME  COURT. 

1.  The  Supreme  Court  cannot  find  Facts. — It  can  only  construe  facts  found  by  the 
lower  court,  and  deduce  from  them  the  proper  legal  conclusions.  Hibberd  v.  Smith. 
CaL  446. 

See  Jurisdiction,  4. 

SURETIES. 

1,  Sureties  on  Assessor's  Bond— Collection  of  Taxes. — Sureties  on  the  bond  of  the 
city  assessor  of  San  Jo?  S  are  not  liable  for  the  amount  of  taxes  collected  and  unac- 
counted for  by  such  official,  when  the  collection  of  such  taxes  was  no  part  of  the 
assessor's  official  duty,  to  the  faithful  parformance  of  which  such  bond  was  con* 
ditioned.     Citj/  qf  San  Jos&  v.  Welch  et  aL     CaL  193. 

See  Eminent  Domain,  6. 

SURPRISE. 
See  Judgment,  3 ;  New  Trial,  1,  2. 

SURVEY. 
See  Mexican  Grant,  2. 

SURVEYOR-GENERAL. 
See  Mexican  Grant. 

SWAMP  LANDa 
See  Adverse  Possession,  6. 

TAXATION. 

1 .  Fruit-trees — Growing  Crops — ^Taxation.  — ^Fruit-trees  are  not  growing  crops,  within 
the  meaning  of  article  XIII,  section  1  of  the  constitution,  so  as  to  be  exempt  from 
taxation.    Cottle  v.  Spitzer,  assessor ^  etc,     CaL  416. 
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2.  Unipormity  of  Assessment  and  Taxation — Special  Law  on  such  Subject.— An 

act  which  provides  for  the  taxation  of  mortgages  on  land  in  no  more  than  one 
county,  there  being  mortgages  on  land  in  more  than  one  county,  is  void  for  want  of 
the  uniformity  required  by  section  1  of  article  IX  of  the  constitution  of  the  state; 
and  also  because  it  is  contrary  to  section  23  of  article  IV  of  said  constitution,  which 
forbids  speciiil  legislation  on  that  subject  Dundee  Mortgage  Trust  Investment  Co. 
V.  School  District     ( U.  S.  Cir.  CL)    Or.  606. 

3.  Taxation  of  Mortoa-qes. — The  act  of  18S2,  session  legislature  1864,  is  the  first  and 

only  act  providing  for  the  taxation  of  mortgages  as  things  or  property;  but  prior  to 
that  time  a  solvent  debt,  whether  secured  by  mortgage  or  not,  was  taxable  as  per- 
sonal property.     Id. 

4.  Unconstitutional  Provision  in  Act, — ^When  an  act  contains  an  unconstitutional 

provision  which  renders  it  void,  and  the  act  can  stand  and  be  executeil  without  it, 
according  to  the  general  purpose  of  the  legislature,  such  clause  may  be  stricken  out 
by  the  court,  and  the  act  considered  as  if  it  had  never  been  inserted,  but  not  other* 
wise.     Id. 

5.  Tax — Illegal  for  Want  of  Uniformity. — A  tax  may  be  illegal  for  want  of  uni- 

formity that  is  the  necessary  consequence  of  the  law  providing  for  it,  or  the  miscon- 
duct of  those  charged  with  its  administration;  but  so  long  as  such  uniformity  i.^  not 
the  direct  result  of  the  law,  it  cannot  be  held  invalid  on  account  of  it,  aad  the 
remedv,  if  any,  must  be  confined  to  the  illegal  proceeding  under  it.     Id. 

6.  Act — When  Special. — A  "special"  act  affects  a  part  only  of  the  subject  to  which 

it  relates;  and  whether  an  act  is  considered  "public"  or  "private,"  is  not  relevant 
to  the  question  of  whether  it  is  "special "  or  "general."    Id, 

7.  Tax  Deed — Effect  of  as  Evidence. — Notwithstanding  the  act  of  1865,  Oregon  lavs, 

sec.  90,  makin'4  a  tax  deed  conclusive  evidence  of  the  regularity  and  validity  of  tlie 
prior  proceedings,  in  an  action  by  tho  owner  of  the  property  to  recover  the  posses- 
sion from  the  grantee  in  such  deed  or  his  assignee,  it  may  bo  shown  that  no  warrant 
issued  for  the  collection  of  the  tax  levied  on  the  property  or  that  there  was  no 
sale  thereon  on  that  account.  Kelly  v.  Strrall,  executor,  etc,  (U,  S.  Cir.  Ct.) 
Or.  19. 

8.  Warrant  for  the  Collection  of  a  Delinquent  Tax. — A  warrant  for  the  collec- 

tion of  a  delinquent  tax  was  received  by  *the  sheriff  on  May  5th,  and  on  Friday, 
July  6th,  sixty-two  days  thereafter,  he  sold  the  same.  Htld^  that  the  warrant  was 
dead  and  the  sale  void;  and  that  the  sale  could  not  be  made  after  tho  return  day  of 
the  writ,  which  was  either  the  first  Monday  in  July,  or  the  sixtieth  day  after  its 
receipt  by  the  sheriff,  and  possibly  thirty  days  in  addition  in  case  a  prior  apjiointcd 
sale  was  postponed  to  some  day  within  that  period  for  sufiicient  cause  with  the  ap- 
proval of  the  county  court.     Id, 

9.  Assessment  Roll,  Desoription  of  Property  therein. — In  1876  there  was  only 

one  place  in  Multnomah  county  laid  out  and  recorded  as  the  "Portland  Homestead,'' 
containing  a  lot  3  in  ])lock  B,  of  which  Mary  Kelly  was  the  owner;  tho  as>e3sor 
entered  tho  same  on  the  assessment  roll  for  taxation  in  her  name,  and  descrilx>d  it 
as  "lot  3  in  block  B,  Port.  Homstd.  Ass.,  and  valued  it  for  taxation  at  one  hundred 
dollars.    Ileldy  that  the  description  was  sufficiently  certain.     Id. 

10.  Revenue  Laws,  Construction  of. — Lat^s  for  raising  revenue  for  the  support  of 
tho  state  are  remedial  in  their  character,  and  proceedings  taken  under  them  for  the 
purpose  of  ascertaining  tho  amount  a  citizen  ought  to  contribute  for  the  conmmn 
weai  ought  not  to  be  considered  as  taken  in-  invifum  or  hostile  to  him  or  his  inter- 
ests, but  rather  as  proceedings  in  his  behalf,  in  which  it  is  his  duty  to  co-operate 
with  the  state,  so  as  to  enable  it  to  reach  a  correct  and  just  result.     Id. 

11.  Mortgage — Taxation — Xon-resident. — A  mortgage  as  such  is' incorporeal  prop- 
erty, and  may  bo  taxed,  under  the  act  of  October  26,  1882,  although  the  mortgagee 
is  a  non-resident  of  the  state,  and  at  tho  time  of  the  execution  of  the  mortgage  the 
same  was  exempt  from  taxation.     Mumford  v.  Sewell.     Or.  712. 

12.  Revenue  Laws — Taxation — Construction  of  Constitution. — ^Vhethe^  a  bw 
which  merely  declares  that  certain  property  theretofore  exempt  from  taxation  sbr.ll 
hereafter  bo  subject  to  taxation,  is  a  law  for  raising  revenue,  within  the  meaning  of 
tho  constitution  requiring  such  laws  to  originate  in  the  lower  branch  of  the  lei^is- 
laturo,  qiicere?    Id, 

13.  MoRTdAGc  Tax — Payment  of  by  MoRxaAGOR — Credit  on  Mortgage. — The  amount 
of  taxes  paiil  by  a  mort^a*^or  upon  tho  intereat  of  a  mortgagee  in  the  mortgage.l 
premise;^,  after  tho  adoption  of  the  present  constitution,  must  be  credited  by  the 
mortL,agco  on  tho  mortL^agc,  notwithstanilin/jj  tho  sanio  was  executed  prior  to  the 
adoption  of  such  constitution,  if  there  were  no  provijiions  iu  the  oantract  bctweci 
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the  mortgagor  and  mortgagee,  by  wliich  the  former  agreed  to  pay  such  taxes.     Ilay 
V.  niU,     Cat.  352. 

14.  Constitutional  Law — Double  Taxation. — The  constitution  of  California  does  not 
authorize  or  require,  but  forbids  a  double  taxation  of  property.  San  Francisco  v. 
Mackey  (U.  S.  dr.  Ct.)    Cal  697. 

15.  Stock  and  Pboperty  of  Corporations. — ^Taxing  all  the  property  of  corporations, 
and  at  the  same  time,  taxing  the  stock  to  the  holder,  would  constitute  double  tax- 
ation.    Id. 

16.  Property  of  Corporation  to  be  Taxed  to  the  Corporation. — The  constitution 
and  laws  of  California  require  all  the  property  of  the  corporation  to  be  taxed  to  the 
corporation,  and,  being  taxed  to  the  corporation,  a  furtner  tax  levied  againit  the 
stockholders,  on  the  value  of  the  stock  held  by  them,  is  void.     Id. 

17.  Lumping  A^esshent. — Whether  an  assessment,  in  gross,  upon  stock  in  a  large 
number  of  corporations,  organized  for  a  great  variety  of  purposes,  and  upon  moneys 
and  solvent  credits,  the  several  classes  of  property  so  assessed,  having  no  relation 
to  each  other,  and  no  common  element  of  value,  is  valid — c^uery  ?    Id. 

IS.  District  Attorneys  are  not  Authorized  to  Institute  Actions  for  the  Col- 
lection of  delinquent  taxes  before  the  certification  of  the  deUnquent  list.  Whether 
they  can  so  do  without  the  direction  of  the  board  of  supervisors  not  decided. 
County  of  San  Diego  v.  California  Southern  Pacijic  B.  B.  Co.     Cal.  44. 

19.  Fees  for  Collectinq  Taxes  are  recoverable  only  when  the  other  taxes  are  collected. 
Boggs  v.  Placer  County.     Cal.  ^Q. 

20.  Same. — Fees  for  collecting  taxes  cannot  be  recovered  from  one  whq  did  not  prevent 
their  collection.     Id. 

21.  Assessment  Roll. — The  fact  that- a  parcel  of  land  does  not  appear  on  the  assess- 
ment roll  of  the  county,  in  a  given  year,  as  the  property  of  tlie  defendant  in  an 
action  for  the  recovery  of  the  same,  does  not  tend  to  contradict  the  testimony  of 
such  defendant,  to  the  effect  that  he  paid  the  taxes  thereon,  as  owner,  in  such  year; 
nor  is  it  competent  evidence  in  such  action,  for  or  against  either  party  thereto,  of 
the  ownership  of  such  land.     Zellin  v.  Bogers  (U.  S.  Cir.  Ct.)    Or.  466. 

See  Adverse  Possession,  2;  License  Collector;  Sureties,  1^ 

TENANT. 
See  Landlord  and  Tenant. 

TENANTS  IN  COMMON. 
See  Partition,  1;  Partnership,  6. 

« 

TIDE  LANDS. 

1.  Tide  Lands—Gradual  Submerging  or  Accretion. — When  land  is  Bul)mer;;ed  by 

the  gradual  advance  of  the  sea,  the  sovereign  acquires  the  title  to  the  part  thereby 
covered  with  water;  conversely  the  riparian  owner  is  entitled  to  whatever  is  gained 
from  the  sea  by  alluvian  dereliction.      Wilson  ei  al.  v.  Shiveley.     Or.  336. 

2.  Tide  Lands  belong  to  the  State,  as  sovereign,  and  it  has  the  absolute  right  to 

dispose  of  them.     Id. 

3.  Tide  Lands — Abutting  Owner— Right  to  Purchase.  —Under  the  act  of  1S72, 

and  the  acts  amendatory  therof,  the  abutting  owx^er  on  tide  lands,  or  his  grantee, 
has  the  right  to  purchase  such  tide  lands.     Id, 

TIMBER  AND  MINERAL  LANDS. 
See  Mines  and  Mininq,  16.' 

TOLL  ROADS. 

1.  Appeal— Toll  Road — Usubpation  of  Franchise. — An  appeal  lies  from  a  judgment 

adjudging  the  defendants  guilty  of  usurping  a  franchise,  when  the  case  involve «  the 
right  of  tho  defendants  to  possess  certain  lands  claimed  to  constitute  a  toll  road,  as 
afjainst  all  who  shall  not  pay  toll  for  passing  over  them.  People  ex  ret.  Williams  v. 
IIort<ely  el  al.     Cal.  351. 

2.  The  .Same— Amador  and  Nevada  Toll  Road — Grant  of  Franchise.— The  act  of 

April  1,  1878,  authorizing  the  board  of  supervisors  of  Amador  county  to  declare  the 
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portion  of  the  Amador  and  Nevada  wagon  road  which  lies  in  Amador  county  a  toll 
road,  docs  not  authorize  such  board  to  grant  any  £ranchiBe  to  collect  tolls  over  sach 
road  to  other  persona.    I<L 


TORTS. 
See  AsREST  and  Bail,  1,  3;  Attachment,  5. 

TRAJ^SCRIPT. 
See  AppEAXi,  8,  9;  C&ibcinal  Law  and  Pbacticb,  1~3;  Findinqs,  1. 

TREATY. 
See  Chinese  Restriction  Act. 

TRESPASS. 
See  Injunction,  2,  6 ;  Public  Lands,  1 ;  Water  Riohts,  2,  3, 

TRIAL. 
See  Continuance. 

TRUSTS. 

1.  Resulting  Trust — Master  and  Servant— Patent— Reconveyance  by  Tru^stee. — 

Where  the  servants  and  employees  of  one  in  the  actual  occupation,  of  public  land 
fraudulently  conspire  together,  and  with  others  who  have  notice  of  their  fiduciary 
relation,  and  obtain  a  patent  to  the  land  in  their  own  names,  the  title  so  obtained  id 
held  in  trust  by  them  for  the  benefit  of  their  employer,  or  his  successor  in  interest 
But  wlure  it  appears  that  the  main  object  of  such  employees  in  so  obtaining  a  ]tateut 
in  their  own  names  was  to  secure  themselves  for  wages  due  them  for  their  work  i  n 
the  i)at^ited  premises,  a  court  of  equity  will  require  such  employer,  or  his  siiccessuir 
in  intei^st,  to  pay  such  wages  and  the  expenses  attending  the  obtainment  of  tlie 
patent,  as  a  condition  to  a  reconveyance.      Wells  v.  Franctn.     Col.  217. 

2.  Trusts — Findings — Judgment. — From  the  facts  found,  Hcld^  that  the  defendant 

was  a  trustee  for  the  i)laiutiff  as  to  an  undivided  one-half  of  the  property  in  contro- 
versy; that  the  findings  sustain  the  judgment,  and  are  sufficient  under  the  issue 
made  by  the  pleadings.     Itobtris  v.  Haley.     CaL  310. 

See  Corporation,  7;  Estoppel,  1;  Public  Lands,  7. 

ULTRA  VIRES. 
See  Corporations,  10. 

.  UNDERTAKING  ON  APPEAL. 
See  Appeal,  10. 

UNITED  STATES  COURTS. 

1.  Bill  to  Preserve  Property  Pending  Action  in  State  Courts. — A  bill  in  equity 

cannot  be  maintained  in  the  federal  courts  to  preserve  the  property  in  controversy, 
pending  an  action  at  law  in  the  state  court,  when  the  jurisdiction  of  the  state  court 
has  already  been  invoked  for  the  same  end.  Evans  v.  Smith  (U,  S.  Cir.  Ct.)  Col. 
213. 

2.  Decisions  op  the  Supreme  Court  of  the  United  States  are  binding  upon  the 

territorial  courts.     Alexander  v.  Tennessee^  etc.  Minintj  Co.     N.  M.  71. 

See  Instructions,  3;  Jurisdiction,  2;  Mandamus,  3. 

USE  AND  OCCUPATION. 

1.  Tenant  in  Possesssion — Use  and  Occupation— Attachment. — The  liability  of  the 

toiMiit  in  possession  to  the  purcliascr  under  a  foreclosure  sale,  for  the  use  ami  occu- 
jutioii  of  tlic  prunii^ios  sold,  from  tlie  day  of  sale  to  the  expiration  of  the  time  tor 
ruilonix>tiun,  is  a  statutory  liability  merely,  and  txiats  without  the  assent  of  the  per- 
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Bon  in  possession.  Such  liability  is  not  founded  on  a  contract,  express  or  implied, 
within  the  meaning  of  section  637  of  the  code  of  civil  procedure,  authorizing  the 
issaance  of  an  attachment.     Walker  v.  McC usher,     CaL  19G. 

See  Adverse  Possession,  3. 

VARIANCE. 

1.  Allegations  and  Proof — Variance — Difference  in  Amount. — A  difiFerence  be- 
tween the  allegations  and  proof  in  mere  matters  of  quantity  or  extent,  docs  not  con- 
stitute a  1^^  variance.     Peasley  v.  Hart.     Cal.  623. 

See  Bttrolary,  2;  Libel,  1 

VENDOR  AND  VENDEE. 

1.  Contract  for  Sale  of  Land — ^Forfeiture— Vendor  and  Vendee. — The  right  of 

a  vendor  to  enforce  a  stipulation  in  a  contract  for  the  sale  of  land,  providing  for  a 
forfeiture  of  the  contract  upon  the  non-payment  of  the  purchase-price,  is  not 
waived  nor  lost  by  mere  delay,  nor  by  the  death  of  the  vendee.  Kerns  v.  McKtan. 
CaL  359.     Kearns  v.  Dean.     Cat.  360. 

2.  JuDGSiENT  Reversed,  on  account  of  contradiction  in  the  findings.     Id. 

3.  Action  for  Vendor's  Lien — Parties. — In  an  action  to  enforce  a  vendor's  lien  upon 

an  equitable  interest  of  the  vendee,  parties  who  claim  an  interest  in  the  property, 
adverse  to  that  of  both  the  vendor  and  purchaser,  need  not  be  jo^ed.  Wdh  v. 
Francis  et  al.     Col.  217. 

4.  Vendor  and  Vendee— Stipulation  Avoiding  Contract. — The  vendor  under  a 

contract  foi^  the  sale  of  land,  may  maintain  an  action  for  the  recovery  of  the  unpaid 
purchase-price,  although  such  contract  contains  a  stipulation  to  the  effect  that  in  the 
event  of  the  failure  of  the  vendee  to  comply  with  all  the  terms  and  conditions  of  the 
contract,  the  vendor  should  be  released  from  his  obligation  to  convey,  and  the  con- 
tract should  be  void.      Wiicoxsony.  StUt.     Cal.  771. 

See  Evidence,  14,  15;  Sales;  Specific  Performance. 

VENUE. 

1.  Change  of  Venue— The  Hearing  of  a  Motion  for  a  Change  of  Venue  to  the 

couQty  of  defendant's  residence,  made  at  the  time  of  defendant's  appearance  and 
demurring,  cannot  be  postponed  by  the  court  until  the  defendant's  answer  is  filed, 
and  leave  granted  to  the  plaintiff  to  make  a  cross-motion  to  retain  the  case  on  the 
ground  of  convenience  of  witnesses.     Ilcald  v.  Heiuhj.     Cal.  102. 

2.  Cha!soe  of  Venue— Order  refusing. — An  order  overruling  an  application  for  a 

change  of  the  place  of  trial  to  the  district  in  which  the  cause  of  action  arose,  will 
not  1)0  reversed  when  the  complaint  fails  to  state  a  cause  of  action.  Felt  v.  Judd. 
Utah,  276. 

3-  Change  of  Venue — Convenience  of  Witnesses— Answer. — ^Neither  a  plaintiff 
nor  a  defendant  can  move  for  a  change  of  the  place  of  trial,  because  of  the  con- 
venience of  witnesses,  until  after  answer.  Thomas^  v.  Placerville  G.  Q.  Min.  Co, 
Cal.  111. 

4.  Foreign  Corporation — Place  of  Residence  of — Venue. — A  foreign  corporation, 
doing  business  in  this  state,  exists  in  and  by  virtue  of  the  law  of  a  foreign  country, 
and  no  statute  of  this  state  has  ever  given  a  local  coimty  residence  to  such  a  cor- 
poration, whero  alone  it  can  be  sued.  Its  liability  to  be  sued  in  the  courts  of  this 
state  no  more  confers  a  county  residence  upon  it  than  does  the  comity  which  permits 
it  to  apply  to  our  courts  for  the  enforcement  of  a  contract  or  the  redress  of  a 
wrong.     Id. 

See  Eminent  Domain,  1,  2;  Partition,  2. 

VERDICT. 

1 .  Verdict,  General  and  Special — Insufficiency  op  Evidence. — An  appellate  court 
will  not  set  aside  a  general  or  a  special  verdict  for  insuthciency  of  evidence,  when 
they  were  both  renaered  upon  substantially  conflicting  testimony  as  to  the  nature 
of  the  transaction  and  the  conduct  of  the  parties  which  were  in  issue.  Conclusions 
rendered  as  to  the  weight  of  the  testimony  of  each  witness,  and  inferences  drawn 
by  the  jury  from  the  facts  proved  by  their  testimony  are  not  reviewable  on  appeal. 
Heath  and  Boody  v.  Scott.  Cal.  644. 
£ 
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2.  I^'ST^^^cno?Tg — ^^^erdict — Special  Finding*?.— By  section  62o,  C.  C.  P.,  tTie  conrt  is 
authorized  to  instruct  the  jury,  if  they  render  a  general  verdict,  to  find  upon  par- 
ticular questions  of  fact.     Learried  v.  Castle,     CaL  154. 

See  Accounting,  4;  Appeal,  2 ;  Assault  with  deadly  Weapow,  1,  3,  5;  Criminal 
Law  and  Practice,  8;  E\^DENCE,  9;  Murder  and  Manslaughter,  10,  14;  New 
Trial,  5;  Statute  of  Limitations. 

VERIFICATION. 

1.  The  Verification  of  an  Answer  by  the  Defendant  is  sufficient  when  the 
alBdavit  states  "  that  the  matters  set  forth  in  the  foregoing  answer  are  tme,  excej>t 
as  to  tho3c  matters  therein  stated  on  information  or  belief,  and  as  to  those  matters 
that  he  believes  them  to  be  tru&"    Fleming  v.  WeUa,     Gal,  159. 

See  Mechanics'  Liens,  2. 

VESSELS. 

1.  An  inchoate  Hull  is  not  a  Vessel  within  the  meaning  of  section  733  of  the 
Oregon  code,  so  as  to  require  the  sale  or  transfer  thereof  to  be  in  writing.  Tam- 
bery  v.  Watson,     Or,  340.  * 

WARD. 
See  Guardian  and  Ward. 

WARRANTY. 
See  Sales,  2. 

WASTR 
See  Injunction,  6;  Landlord  and  Tenant,  1,  2;  Public  Lands,  3. 

WATER  RIGHTS. 

1.  A  Riparian  Proprietor  is  not  Entitled  to  Divert  and  Use  all  the  Waters 

OF  a  STRE.AM,  for  purposcs  of  irrigation,  without  regard  to  the  wants  and  nece^si- 
tiQS  of  other  riparian  proprietors,  although  the  amount  so  diverted  and  used  was  no 
more  than  necessary  for  the  irrigation  of  his  land.  Learned  v.  Tangeman  et  al. 
Ca,  153. 

2.  Appropriation  and  Diversion  of  Water — Trespass— Injunction. — One  of  several 

appropriators  of  the  entire  waters  of  a  stream  is  entitled  to  have  the  unlawful 
diversion  thereof  by  a  mere  trespasser  enjoined,  although  the  plaintiff's  co-appro- 
priators  are  not  before  the  court,  and  the  time  when  the  plaintiff  is  entitled  to  use 
such  waters  has  not,  as  between  him  and  his  co-appropriators,  been  fixed  in  any 
way.     Lytle  Creek  Water  Co.  v.  Perdew  et  al     CaL  410. 

3.  Diversion  of  Water — Removal  of  Dam — Preliminary  Injunction. — ^The  supe- 

rior court  has  jurisdiction  to  grant  a  preliminary  injunction  restraining  an  alleged 
trespasser  from  diverting  the  waters  of  a  stream  during  the  litigation,  and  to  reipiire 
him  to  remove  the  means  by  which  the  diversion  is  made.  Johnson  v.  Superior 
Court  of  Tulare  County,     Cal.  Qll, 

See  Easements,  1. 

WILLS. 

1.  Testator's  Ment^i  Unsoundness,  how  Alleged.— A  testator's  mental  unsound- 

ness is  sufficiently  averred  by  an  allegation  that  at  the  time  of  signing  the  supposed 
will  he  was  not  of  sound  and  disposing  mind,  but  on  the  contrary  he  was,  at  such 
time,  of  unsound  mind.     Estate  of  Crozier,     Cal.  377. 

2.  Dfahse — Legacy  Cn.\RGED  on  Land — Election. — A  devisee,  by  accepting  a  devise 

charged  with  the  payment  of  a  leinjacy,  becomes  personally  liable  therefor;  and  al- 
th()u:^h  the  will  gives  the  devisee  the  option  of  discharging  the  legacy  by  convejnng 
to  the  Ie;;atee  land  equal  in  value  to  the  amount  of  the  legacy,  he  will  be  presumed 
to  have  elected  to  pay  the  same  in  money,  notwithstanding  the  estate  has  not  been 
fully  diatrilmtcd,.  if  for  a  long  number  of  years,  he  receives  the  rents  and  profits  of 
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the  devise,  without  directly  manifesting  his  election,  and  it  appears  that  such  devise 
is  amply  sufficient  to  discharge  such  legacy.     Dunne  et  oL  v.  Dunne,     Cal.  426. 

.WITNESSES. 

1.  Impeachment  of  Witness — Form  op  Question. — For  the  purpose  of  impeaching  a 

^tness  on  account  of  his  general  reputation,  the  inquiry  is  not  confined  to  the  gen- 
eral reputation  for  truth  and  veracity,  but  may  extend  to  his  general  reputation  for 
truth,  honesty  and  integrity.     Heath  v.  Scott.     Cal.  644. 

2.  Same — Residence  op  Impeaching  Witness. — If  an  impeaching  witness  has  knowl- 

edge of  the  general  re|)utation  of  the  person  impeached  in  the  community,  the  resi- 
dence of  such  witness  is  matter  for  the  jury  to  consider,  and  not  the  court  If  he 
had  any  knowledge,  he  is  entitled  to  speak,  and  it  is  for  the  jury  to  determine  the 
value  of  his  testimony.     Id. 

3.  iMPE-iCHMENT  OF  WITNESS — Layino  FOUNDATION — HOSTILITY. — ^Thc  Same  founda- 

tion must  be  laid  for  the  impeachment  of  a  witness,  in  showing  his  declarations 
hostile  to  the  prisoner,  as  in  showing  his  contradictory  statements.  StcUe  v.  Slewart. 
Or.  229. 

See  Criminal  Law  and  Practice,  6;  Evidence;  Murder  and  Manslaughter,  13. 

WRIT  OF  REVIEW. 
See  Certiorari. 
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